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Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hill  ei  al. 

(Supreme  Court  of  Texas ^  June  2j,  jgo2,) 

[69  S.  W.  Rep.  136.] 

Injuf7  to  Switchman — Negligence — Giving  Kicic  Signals — Custom — 
Instruction. 
In  an  action  ag-ainst  a  railroad  company  for  the  death  of  a  yard  switch- 
man, alleg'ed  to  be  due  to  the  negflififent  g^iving'  of  a  ''kick"  sig-nal  while 
he  was  uncoapling*  the  car  about  to  be  kicked,  an  instruction  that,  if 
there  was  a  general  custom  in  defendant's  yard,  then,  unless  plaintiff 
established  that  the  signals  given  were  not  the  proper  and  customary 
signals,  the  jury  should  find  for  defendant,  without  regard  of  any  other 
issue,  was  properly  refused,  as  requiring  plaintiff  to  prove  that  the  sig- 
nals were  not  customary,  regardless  of  whether  they  were  reasonably 
safe,  and  of  whether  deceased  knew  of  the  custom  relied  on. 

Same — Assumption  of  Risk — Contributory  Negligence — Plaintiff's  Evi- 
dence. 
Where,  in  an  action  for  the  death  of  a  servant,  plaintiff's  evidence  is 
snch  as  to  require  an  instruction  on  contributory  negligence  and 
assumed  risk,  even  if  defendant  has  offered  no  evidence,  but  not  such 
as  to  authorize  an  instruction  that  such  defenses  were  established  as  a 
matter  of  law,  an  instruction  that  the  burden  of  proving  such  defenses 
is  on  defendant  is  improper,  as  tending  to  lead  the  jury  to  believe  that 
they  should  consider  only  the  evidence  offered  by  defendant  on  such 
issues. 

Certified  qaestions  from  coart  of  civil  appeals  of  First 
upreme  judicial  district. 

Action  by  Isabella  Hill  and  another  against  the  Galf, 
Colorado  &  Santa  Fe  Railway  Company.  Judgment  in  favor 
of  plaintiffs,  and  defendant  brings  error  to  the  court  of  civil 
appeals,  which  certifies  questions  to  the  supreme  court. 
Questions  answered. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  plaintiff  in  error. 
Lovejoy,  Sampson  &  Malevinsky,  for  defendants  in  error. 

BROWN,  J.  The  court  of  civil  appeals  of  the  First 
supreme  judicial  district  has  certified  to  this  court  the  follow- 
ing statement  and  questions : 

''This  suit,  which  is  now  pending  before  us  on  motion  for 
rehearing,  was  brought  by  Isabella  Hill,  for  herself  and  as  next 
friend  of  her  two  minor  children,  to  recover  of  the  defendant 
damages  for  the  alleged  negligent  killing  of  her  husband,  J. 
H.  HilL    Judgment  was  for  plaintiff  in  the  court  below,  and 

^  the  defendant  railway  company  brought  the  cause  here  by 
writ  of  error.  We  set  out  fully  the  facts  found  by  us  from  the 
record,  because  such  a  statement  is  necessary  to  a  compre- 
hension of  the  questions  hereinafter  propounded,  in  their  re- 
lation to  the  entire  case : 
"Plaintiffs  allege  as  a  basis  for  recovery  that  the  deceased 

/         was  a  switchman  in  the  employ  of  defendant,  and  was,  at  the 
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date  of  the  accident  which  caused  his  death,  engaged,  with 
other  members  of  a  switching  crew,  in  doing  some  switching 
in  the  yards  at  Galveston ;  that  it  was  the  purpose  of  those 
thus  engaged  to  kick  the  end  car  of  a  string  of  cars  they  were 
handling  into  a  side  track,  without  following  it  in  with  the 
rest  of  the  train;  that,  in  order  to  do  this,  the  train,  as  it 
backed  in  the  direction  of  the  switch,  was  to  be  slowed  down 
to  a  slow  rate  of  speed,  whereupon  it  became  the  duty  of 
deceased  to  uncouple  the  end  car ;  that,  in  doing  so,  it  was 
proper  for  no  one  to  give  the  kick  signal  except  deceased ; 
that  he  undertook  to  uncouple  the  cars,  and  while  doing  so 
his  fellow  switchman,  without  warning  him.  negligently  gave 
the  kick  signal,  in  response  to  which  the  speed  of  the 
train  was  suddenly  and  violently  increased,  whereby  he  was 
knocked  down,  run  over  by  the  cars,  and  killed ;  that  the 
signal  which  caused  his  death  was  given  by  one  Fewell,  and 
that  his  coemployees  were  negligent  in  taking  the  signal  from 
Fewell,  but  should  have  waited  until  the  deceased  had  signaled 
that  the  cut  had  been  safely  made.  In  addition  to  the  general 
denial,  the  defendant  pleaded  specially  that  deceased's  injuries 
and  death  resulted  from  one  of  the  risks  ordinarily  incident 
to  his  employment ;  pleaded  his  contract  of  employment,  in 
which  he  acknowledged  himself  familiar  with  defendant's 
rules;  agreed  to  look  to  his  coemployees  for  all  necessary 
information  looking  to  his  safety ;  agreed  that  in  every  case 
of  doubt  he  would  take  the  safest  course ;  that  he  would  avoid 
taking  risks,  would  familiarize  himself  with  the  rules,  conform 
his  acts  to  their  requirements,  and  report  all  infringements 
thereof.  Such  of  the  rules  as  are  supposed  to  be  applicable 
are  pleaded,  but  it  is  not  necessary  to  set  them  out  in  this 
connection.  It  was  further  averred  in  defense  that  the  kick- 
ing of  the  car  had  been  prearranged,  and  the  programme  fully 
understood  by  the  deceased;  that  he  knew  it  would  be  his  duty 
to  uncouple  the  car,  that  same  would  be  kicked,  and  that  it 
was  his  duty  to  give  the  kick  signal  before  uncoupling,  or  see 
that  it  was  given ;  that  the  signal  that  was  given  was  usual 
and  customary,  and  one  that  deceased  knew  would  be  given 
in  doing  the  work ;  that  such  was  the  usual  and  customary 
way  of  doing  the  work  in  the  Galveston  yards,  wherefore  it  is 
alleged  the  danger  therefrom  was  one  of  the  ordinary  risks  of 
the  employment;  that  the  cars  were  equipped  with  automatic 
couplers,  which  rendered  it  unnecessary  for  him  to  go  in  be- 
tween the  cars,  or  to  expose  any  part  of  his  body  between 
them;  and  that  if  he  did  so  he  assumed  the  risk.  It  was  also 
charged  that  he  was  guilty  of  contributory  negligence  in  ex- 
posing himself  between  the  cars  without  either  having  given 
the  signal,  or  knowing  it  had  been  given ;  that,  though  ex- 
pressly warned  by  the  rules  to  look  out  for  signals,  take  no 
risks,  etc.,  he  failed  to  take  these  precautions,  and  therefore 
was  the  cause  of  his  own  injury. 
''J.  H.  Hill,  the  husband  of  the  plaintiff  in  this  case,  was  on 
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March  9»  igoo,  an  employee  of  defendant,  in  the  capacity  of 
switchman,  and  between  five  and  six  o'clock  on  the  afternoon 
of  the  day  named,  while  engaged  in  switching  in  the  yards  of 
defendant  at  Galveston,  he  was  run  over  and  killed  by  defend- 
ant's train.  At  the  time  of  the  accident  he  was  engaged  in 
switching,  and  was,  as  expressed  by  the  witnesses,  'working 
in  the  field. '  The  crew  had  been  out  in  the  west  yards,  near 
the  bay  bridge,  in  the  city  of  Galveston,  and  had  come  back 
from  the  west  with  a  string  of  25  or  30  cars, — mostly  box  cars; 
the  engine  being  at  the  rear  end  of  the  train,  backing  it  np. 
The  front  car  of  the  train  as  it  backed  was  a  flat  car,  loaded 
with  lamber,  and  the  next  two  cars  were  cinder  cars.  De- 
ceased rode  from  the  west  yards  to  the  middle  yards,  near 
Forty-Second  street,  on  the  front  end  of  the  flat  car,  as  they 
backed  op.  The  other  members  of  the  crew  were  John  Mc- 
Carty,  foreman;  C.  A.  Hooks,  another  switchman;  Chris. 
Miller,  engineer;  and  Thomas  Gillam,  the  fireman.  In  com- 
ing from  the  west  yards,  the  train  of  cars  was  propelled  at  a 
speed  of  about  ten  miles  an  hour,  but,  when  it  neared  a  point 
designated  as  '  Fogarty  Switch, '  it  was  slowed  down  to  a  speed 
of  two  or  three  miles  an  hour  for  the  purpose  of  allowing  Hill 
to  alight,  throw  the  switch  for  'rip  track  No.  2, '  on  which  it 
was  intended  to  place  the  end  car,  and  to  uncouple  the  car 
so  it  could  be  kicked  in.  Fewell,  the  night  yard  master,  was 
near  the  switch,  and  receiving  from  McCarty  a  signal  as  to 
what  was  intended,  threw  the  switch,  and  Hill  proceeded  at 
once  to  uncouple  the  car.  McCarty  saw  him  approach  the 
point  in  the  train  where  the  uncoupling  was  to  be  made,  and 
reach  out  as  if  to  take  hold  of  the  uncoupling  lever,  but  at  that 
point  he  ceased  to  be  in  view  of  McCarty.  No  witness  testifies 
that  the  acts  of  Hill  were  seen  after  that,  though  the  track  at 
that  point  was  straight.  Fewell,  who  was  then  standing  at 
the  switch,  and  had  thrown  it  for  the  side  track,  and  who  was 
a  considerable  distance  from  Hill  (some  of  the  witnesses 
t>lacing  him  as  much  as  7;  yards  away),  gavQ  the  kick  signal. 
This  was  received  by  McCarty,  who  transmitted  it  to  the  engi- 
neer, who  obeyed  it  without  knowing  the  exact  position  of 
Hill^  In  response  to  the  kick  signal,  the  speed  of  the  train 
was  increased  from  two  or  three  to  seven  or  eight  miles  an 
hour.  It  was  at  once  discovered  that  Hill  was  under  the  train, 
and  Fewell  gave  the  emeigency  stop  signal.  The  train  was 
promptly  stopped.  The  car  as  in  fact  uncoupled,  and,  as  a 
result  of  the  response  to  the  kick  signal  and  the  increased 
speed  of  the  train,  rolled  into  the  side  track  as  intended.  Hill 
was  found  between  the  rails,  with  his  arm  and  leg  crushed, — 
two  of  the  cars  having  passed  over  him, — and  he  died  a  few 
hours  later.  He  was  a  sober,  experienced,  and  efficient  switch- 
man, and  had  been  at  work  in  defendant's  yards  at  Galveston 
for  several  years.  No  one  saw  Hill  fall,  and  there  is  no  direct 
testimony  as  to  how  he  fell,  his  position  just  before  the  fall,  or 
what  caused  it.    No  one  testifies  whether  he  went  in  betweea 
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the  cars  wholly  or  partially  in  his  effort  to  ancoaple.  No  one 
testifies  whether  the  lever  worked  hard  or  easy  at  that  moment 
An  inspection  afterwards  showed  that  the  coupling  apparatus 
was  in  good  condition  and  worked  easy.  The  coupling  appa- 
ratus was  automatic;  the  Santa  Fe  car  being  equipped  with 
a  Trojan  coupler,  and  the  T.  &  N.  O.  car  with  a  Janney 
coupler.  Each  had  a  lever  extending  to  near  the  side  of  the 
car,  which,  when  in  perfect  order,  could  be  raised  with  the 
hand  without  going  between  the  cars ;  but  the  evidence  was 
conflicting  as  to  whether  it  could  be  raised  without  leaning 
toward  the  cars,  and  putting  the  arm  and  part  of  the  body  in 
such  a  position  as  to  be  struck  if  the  speed  of  the  train  was 
suddenly  increased.  There  was  also  testimony  to  the  effect 
that  frequently  coupling  apparatus  in  apparently  perfect  con- 
dition would  work  hard,  and  require  considerable  force  to  lift 
the  lever,  and  that  in  such  oase  more  of  the  body  would  be 
put  between  the  cars  in  the  effort  to  lift  it.  The  evidence  is 
practically  undisputed  that  the  kick  signal  was  given  and 
obeyed  about  the  time  Hill  undertook  the  uncoupling,  and 
that  no  one  knew  his  position  .or  just  what  he  was  doing  at 
that  time.  It  is  also  true  that  the  signal  was  given  without 
warning  to  him,  and  without  knowledge  that  the  uncoupling 
had  been  safely  accomplished.  It  was  shown  that,  if  the 
slack  of  the  train  was  extended,  the  cars  could  not  have  been 
uncoupled,  as  the  tension  would  hold  the  pin  tightly  in  place, 
and  that  a  back-up  signal  was  necessary  in  order  to  loosen 
the  tension ;  but  the  evidence  is  conflicting  as  to  whether  the 
slowing  of  the  train  had  not  effected  this.  There  is  a  differ- 
ence between  a  back-up  signal  and  a  kick  signal.  The  back- 
up signal  means  that  the  engineer  shall  back  the  train.  A 
kick  signal  means  that  the  speed  shall  be  sufficiently  increased 
to  throw  the  cut  off  into  the  side  track  by  the  force  of  the 
increased  momentum,  without  following  the  car  into  the 
switch  with  the  rest  of  the  train.  The  signal  given  by  Fewell 
and  transmitted  to  the  engineer  was  a  kick  signal.  Hill  knew 
that  the  car  was  to  be  kicked  when  cut  off,  and  that  the  kick 
signal  was  necessary,  and  should  be  given  by  some  one.  The 
main  point  of  conflict  in  the  evidence  is  whether  his  coem- 
ployees  should  not  have  waited  for  him  to  give  it,  or  notified 
him  that  it  would  be  given  by  another  than  himself.  Another 
point  of  conflict  is  whether,  if  another  gave  it,  he  should  have 
appraised  himself  that  Hill  was  safe  before  he  gave  it. 
Defendant  adduced  evidence  to  show  that  it  was  the  custom 
in  the  Galveston  yards  of  defendant  to  give  the  kick  signal 
without  reference  to  the  position  of  the  man  doing  the 
uncoupling,  and  that  Hill  knew  of  this  custom,  and  should 
have  expected  the  signal  and  increased  speed  of  the  train,  and 
should  have  been  prepared  for  it.  There  was  evidence,  also, 
that  this  was  the  general  method  and  custom  in  switching 
with  automatic  couplers.  On  the  other  hand,  there  was  evi- 
dence that  the  general  method  was  to  await  a  signal  from  the 
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man  who  was  doing  the  uncoupling,  as  he  was  the  man  in 
danger,  and  the  only  one  who  could  know  when  the  work  was 
safely  done.  The  circumstances  also  showed  that  there  was 
no  obstruction  between  Hill  and  Fewell,  and  that,  if  he  had 
been  looking,  he  could  have  seen  the  signal ;  but  there  was 
also  evidence  to  the  effect  that  his  attention  should  have  been 
fixed  on  the  task  before  him,  and  that,  as  the  signal  should 
have  been  given  by  him,  he  need  not  have  looked  out  for  a 
signal  which  he  had  no  reason  to  expect.  It  was  shown  that 
the  acts  of  Fewell  made  no  change  in  the  programme  as  to  the 
kicking  of  the  car,  as  the  kick  signal  must  have  been  given  at 
some  time  during  the  progress  of  the  work  in  order  to  accom- 
plish the  end  desired. 

''By  the  eleventh  assignment  of  error  the  following  portion 
of  the  court's  charge  is  assailed:  'It  from  the  evidence  you 
believe  that  a  programme  had  been  arranged  between  Hill 
and  the  other  employees  of  defendant  in  the  switch  crew  for 
the  switching  of  the  car,  and  that  under  said  programme  the 
said  Hill  knew  that  at  or  about  the  time  he  went  to  uncouple 
the  car  the  train  would  be  put  in  backward  motion  and  started 
backwards  for  the  purpose  of  giving  the  end  car  a  kick,  that  it 
might  roll  into  the  side  track,  and  that  such  was  the  usual  and 
customary  method  at  the  Galveston  yards  of  doing  the  work, 
and  that  said  Hill  knew  of  such  fact,  if  any,  and  knew  when 
he  went  to  do  the  work  that  said  car  would  be  kicked  in  said 
manner  without  signal  from  or  notice  to  him,  and  that,  not- 
withstanding such  knowledge  on  the  part  of  Hill,  he  put  him- 
self in  a  position  to  be  struck  by  the  backward  movement  of 
the  train,  if  any,  if  you  so  find  the  facts,  you  will  return  your 
verdict  for  defendant,  as  in  such  state  of  facts  he  would  have 
assumed  the  risk  of  such  backward  movement. '  The  defenses 
were  nowhere  submitted  disjunctively.  We  sustained  the 
assignment  because  the  part  of  the  charge  complained  of 
conjunctively  submitted  several  matters  of  defense,  so  that  the 
jury  were  required  to  believe  all  of  them  to  have  been  estab- 
lished in  order  to  find  for  defendant  on  the  issue  of  assumed 
risk.  In  so  holding,  we  followed  the  case  of  Railway  Co.  v. 
Conroy,  83  Tex.  214,  18  S.  W.  609.  In  Kershner  v.  Latimer, 
64  S.  W.  237,  the  court  of  civil  appeals  at  Dallas  also  followed 
the  case  cited.  This  court  recently  applied  the  same  rule  in 
the  case  of  Oil  Co.  v.  Burow,  68  S.  W.  — ,  4  Tex.  Ct.  Rep. 
867.  When  we  decided  the  question,  our  attention  had  not 
been  called  to  the  cases  of  Railway  Co.  v.  Brown,  78  Tex. 
402,  14  S.  W.  1034.  and  Railway  v.  Wood,  69  Tex.  679,  7  S. 

W.  372. 

''In  view  of  the  apparent  conflict  between  these  cases,  we 
respectfully  certify  for  your  decision : 

*^{i)  Was  the  portion  of  the  charge  complained  of  such 
affirmative  error  as  to  require  a  reversal  in  the  absence  of  a 
special  charge  requesting  the  submission  of  the  defenses 
disjunctively  ? 


6  Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Galf ,  C.  A  S.  F.  Ry.  Co.  v.  Hill 

"(2)  If  error,  was  it  cared  by  the  following  special  charge 
given  at  the  request  of  plaintiffs:  'Yon  are  instrncted  that  if 
yon  believe  from  the  evidence  that  J.  H.  Hill  knew,  or  by  the 
exercise  of  ordinary  care  must  have  known,  that  the  train  of 
cars  was  to  be  backed  up  forcibly,  without  waiting  for  a  signal 
from  him  to  that  effect,  or  without  notice  to  him  that  it  would 
be  80  backed  up,  then  he  assumed  the  risk  of  such  injury,  and 
the  plaintiffs  would  not  be  entitled  to  recover,  and  in  such 
event  your  verdict  should  be  for  defendant. ' 

''On  the  issue  of  the  proper  method  of  doing  the  work  in 
which  deceased  and  his  coemployees  were  engaged  at  the 
time  of  the  accident,  and  as  to  the  custom  of  the  Galveston 
yards,  evidence  was  admitted  as  to  the  custom  prevailing  in 
the  yards  of  railway  companies  generally ;  and  the  evidence 
of  plaintiffs'  witnesses  tended  to  show  that  the  custom  in 
other  yards  differed  from  the  custom  alleged  by  defendant  as 
prevailing  in  its  yards  at  Galveston,  and  was  safer.  Upon 
this  phase  of  the  case  the  defendant  requested  the  following 
special  charge,  which  the  court  refused  to  give:  'You  are 
charged  that  if  you  believe  there  was  a  general  practice  with 
the  yard  crews  in  the  matter  of  giving  signals,  and  who  should 
give  them,  in  doing  the  work  in  the  defendant's  yard,  and  a 
method  of  work  known  and  usual  with  the  switching 
crews  in  question,  and  if  you  further  believe  from  the 
evidence  that  in  some  other  yards,  or  with  some  other 
railroad  employees,  there  was  a  different  practice  in 
vogue  with  reference  to  who  should  give  signals,  and 
how  the  work  should  be  done,  you  are  charged  that  it  is 
immaterial  in  this  case  how  the  work  may  have  been  done  in 
any  other  yard,  and  in  such  case  you  will  not  consider  the 
testimony  as  to  what  may  have  been  the  practice  in  any  other 
yards ;  and,  if  you  believe  from  the  evidence  that  there  was  a 
general  habit  and  custom  of  doing  the  work  in  the  defendant's 
yard,  then,  unless  the  plaintiff  has  established  by  a  fair  pre- 
ponderance of  the  testimony  that  the  signals  given  by  Fore- 
man McCarty  and  by  the  yard  master,  Fewell,  were  not  the 
proper  and  customary  signals  to  be  given  at  that  time,  then 
you  will  find  for  the  defendant,  without  regard  to  any  other 
issue  in  the  case,  and  so  say  by  your  verdict. '  No  charge 
was  given  limiting  the  effect  of  the  testimony  in  case  the  jury 
should  find  the  existence  of  the  custom  in  the  Galveston  yard 
as  alleged  by  defendant.     We  held  it  was  error  to  refuse  it. 

"Third  pnestion.  Did  the  court  err  in  refusing  to  give  the 
requested  instruction? 

"The  evidence  adduced  by  plaintiff  was  of  such  a  nature  as 
to  require  a  charge  on  the  issue  of  contributory  negligence 
and  assumed  risk,  even  if  the  defendant  had  offered  no  proof, 
but  was  not  of  such  a  character  as  to  authorize  the  trial  court 
to  charge  that  the  defenses  were  established  as  a  matter  of 
hw.  In  the  light  of  Railway  Co.  v.  Geiger,  7Q  Tex.  21,  is 
S.  W.  214;  Same  v.  Reed,  88  Tex.  439.  3i  S.  W.  1058;  Rail- 


Vol  5  R  R  R— Vol  28  An  &  Eng  R  Cas,  N  S  7 

GtUf ,  C.  &  8.  f".  Ry.  Co.  v.  tim 

road  Co.  v.  Martin  (Tex.  Civ.  App.)  63  S.  W.  1089;  and  Rail- 
road Co.  V.  Allbright  (Tex.  Civ.  App.)  26  S.  W.  250,— we  held 
that  it  was  misleading  to  impose  the  burden  of  proof  on 
defendant,  as  it  might  induce  the  jury  to  look  alone  to  the 
testimony  offered  by  defendant  in  support  of  the  issue.  The 
defendant  did  not  request  an  instruction  advising  the  jury 
that  they  might  look  to  all  the  testimony  for  evidence  upon 
the  issue,  and  no  such  charge  was  given. 

'^Fourth  Question.     Did  we  err  in  so  holding? 

''We  have  mentioned  that  plaintiffs'  case  is  one  of  merit, 
that  the  verdict  on  the  issue  of  liability  is  supported  by  the 
evidence,  and  that  the  judgment  ought  to  be  permitted  to 
stand  unless  the  matters  above  presented  constitute  material 
error. ' ' 

We  answer  the  first  question  in  the  negative.  The  charge 
of  the  court  stated  a  correct  proposition  of  law,  and  nothing 
appears  which  indicates  that  the  jury  was  probably  misled  by 
it.  Railway  Co.  v.  Wood,  69  Tex.  679,  7  S.  W.  372 ;  Railway 
Co.  V.  Brown,  78  Tex.  402,  14  S.  W.  1034.  The  case  of  Rail- 
way Co.  V.  Conroy,  83  Tex.  216,  18  S.  W.  609,  seems  to  be  in 
conflict  with  the  two  cases  cited ;  but  the  report  of  the  case  is 
80  meager,  and  the  opinion  of  the  court  so  indefinite,  that  we 
are  unable  to  determine  upon  what  ground  the  decision  is 
based.  We  do  not  believe  that  it  was  the  intention  to  over- 
rule the  rases  before  cited.  However  that  may  be,  we  are 
satisfied  with  the  rule  announced  in  Railway  Co.  v.  Wood  and 
Railway  Co.  v.  Brown. 

The  second  question  need  not  be  answered. 

To  the  third  question  we  answer,  there  was  no  error  in  re- 
fusing the  charge  requested.  The  effect  of  the  charge  would 
have  been  to  place  the  burden  upon  the  plaintiffs  to  prove 
that  the  signals  given  were  not  in  compliance  with  any  custom 
upon  that  subject  which  prevailed  in  the  Galveston  yards, 
whether  reasonably  safe  or  not,  and  without  regard  to  the 
knowledge  of  the  deceased  of  the  existence  of  such  custom. 
The  custom  could  not  affect  plaintiff's  rights  unless  deceased 
knew  of  its  existence,  or  was  chargeable  with  notice  of  it. 
Railway  Co.  v.  Hinzie,  82  Tex.  628,  18  S.  W.  681. 

We  answer  the  fourth  question  in  the  negative.  If  the  plain- 
tiffs' evidence  made  it  necessary  that  they  should  explain  the 
conduct  of  the  deceased,  to  exculpate  him  from  the  charge  of 
contributory  negligence,  it  was  improper  for  the  court  to 
charge  the  jury  that  the  burden  of  proof  was  upon  the  defend- 
ant to  establish  the  defense  of  contributory  negligence,  because 
such  charge  was  calculated  to  lead  the  jury  to  believe  that 
they  should  consider  alone  the  evidence  offered  by  the  defend- 
ant upon  that  issue.  Railway  Co.  v.  Reed,  88  Tex.  447,  31 
S,  W.  1058. 
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{Supreme  Court  of  Kansas ,  Division  No,i,  J^h^  5*  ^90^-) 

[69  Pac.  Rep.  328.] 

Injury  to  Employee — Damages— Findings. 

In  an  action  to  tecover  damages  for  personal  injuries,  loss  of  ability 
to  earn  a  livelihood  and  permanent  injuries  constitute  one  item  of 
damages.  Where,  however,  the  defendants  in  such  action,  in  their 
special  questions  submitted  to  the  jury,  divide  such  item,  and  ask  the 
jury  :  (1)  '*If  you  find  for  the  plaintiff,  how  much  do  you  allow  him  for 
the  loss  of  ability  to  earn  a  livelihood?"  (2)  "If  you  find  for  the  plaintiff, 
how  much  do  you  allow  for  permanent  injuries,  exclusive  of  the  amount, 
if  any,  allowed  for  loss  of  ability  to  earn  a  livelihood  ?" — and  the  jury,  in 
response  to  such  questions,  states  a  given  amount  for  each,  they  cannot 
thereafter  be  heard  to  say  that,  because  the  item  was  thus  divided,  the 
amount  allowed  in  answer  to  one  of  such  questions  includes  all  the  plain- 
tiff was  entitled  to  as  damages  for  personal  injuries  and  loss  of  ability 
to  earn  a  livelihood,  and  that  the  amount  allowed  in  answer  to  the  other 
question  is  excessive. 

Same — Liability  When  Road  Is  in  Possession  of  Receiver.* 

Where  the  property  of  a  railway  corporation  is  in  the  exclusive  posses- 
sion of  receivers,  who  are  operating  the  road,  the  corporation  is  not 
liable  in  an  action  for  personal  injuries  sustained  by  an  employee  of 
such  receivers. 

Same — Same — Joinder  of  Parties. 

If  an  action  is  prosecuted  jointly  against  a  railway  corporation  in  the 
hands  of  receivers  and  the  receivers  to  recover  damages  for  personal  inju- 
ries sustained  by  an  employee,  and  it  shall  be  determined  that  the 
receivers  were  in  the  exclusive  possession  of  and  operating  the  road  at 
the  time  of  the  injuries,  and  that  the  corporation  is  not  liable  therefor, 
the  action  may  be  dismissed  as  to  the  corporation,  or  the  judgment 
against  the  corporation  set  aside,  without  prejudice  to  the  right  of  the 
plaintiff  to  have  judgment  against  the  receivers. 

(Syllabus  by  the  Court.) 

Error  from  district  court*  Sumner  county ;  W.  T.  McBride, 
Judge. 

Action  by  Ulysses  Bricker  against  the  St.  Louis  &  San 
Francisco  Railway  Company  and  Aldace  F.  Walker  and  John 
J.  McCook,  receivers.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Modified. 

Argued  before  JOHNSTON,  CUNNINGHAM,  GREENE, 
and  ELLIS,  JJ. 

J.  W.  Gleed,  J.  L.  Hunt,  W.  Littlefield  (D.  E.  Palmer  and 
Gleed,  Ware  &  Gleed,  of  counsel),  for  plaintiffs  in  error. 
J.  D.  Houston  and  C.  R.  Mitchell,  for  defendant  in  error. 

GREENE,  J.  Ulysses  Bricker  sued  the  St.  Louis  &  San 
Francisco  Railway  Company  and  Aldace  F.  Walker  and  John 
J.  McCook,  as  receivers  of  said  company,  to  recover  damages 
for  injuries  which  he  claims  to  have  sustained  by  reason  of 
the  negligence  of  the  employees  of  said  company  and  its  re- 
ceivers.    At  the  time  of  his  injuries,  plaintiff  belonged  to  a 

*See  Archambeau  v.  New  York  &  N.  E.  R.  Co.,  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  706,  and  note,  707  et  seq. 
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bridge  gang  working  ander  a  foreman  named  Bowersock,  re- 
pairing and  reconstrncting  a  pile  bridge  on  a  line  of  defend- 
ants' railroad  in  Ellsworth  county.  The  bridge  was  situated 
in  a  southwesterly  and  northeasterly  direction  over  a  stream* 
and  was  about  32  feet  long.  Immediately  before  the  plaintiff 
received  his  injuries,  he  was  under  the  northeast  end  of  the 
bridge,  removing  the  nuts  from  the  blocks  which  held  two  of 
the  stringers  of  the  old  bridge.  The  bottom  of  the  stringers 
was  about  14  inches  from  the  ground  at  the  place  where  he 
was  working.  While  he  was  thus  engaged  the  workmen  on 
top  of  the  bridge  rolled  a  push  car  loaded  with  timbers  onto 
the  southwest  end  of  the  bridge,  and  threw  one  of  the  timbers 
off  at  that  end,  on  the  north  side.  Bowersock,  the  foreman, 
was  standing  on  the  bridge  directly  over  where  plaintiff  was 
working.  The  push  car  was  then  rolled  to  the  northeast  end 
of  the  bridge  for  the  purpose  of  throwing  another  timber  off 
at  that  end.  Just  immediately  preceding,  or  as  the  men  were 
in  the  act  of  throwing  this  latter  timber,  Bowersock  called  to 
plaintiff  to  '^Look  out"  or  ''Get  out."  The  plaintiff,  hearing 
this  call,  undertook  to  get  out  from  under  the  bridge,  and,  as 
he  did  so,  was  caught  by  the  falling  timber,  which  crushed  his 
leg,  and  caused  the  injuries  of  which  complaint  is  made.  It 
is  alleged  that  plaintiff's  injuries  were  sustained  by  the  negli- 
gent acts  of  defendants'  employees, — especially  that  of  Bower- 
sock in  directing  the  plaintiff  to  work  at  the  time  and  place 
where  the  injuries  occurred;  in  failing  to  instruct  him  of  the 
hazard  of  the  situation ;  negligently  failing  to  look  out.  for  his 
safety,  aqd  to  use  ordinary  precaution  for  his  protection  from 
impending  danger;  in  failing  to  inform  the  other  workmen 
of  the  position  of  plaintiff  under  the  bridge;  and  in  negli- 
gently failing  to  notify  plaintiff  in  time  to  escape  the  danger 
which  might  result  to  him  from  throwing  the  timber. 

The  first  contention  on  the  part  of  plaintiffs  in  error  is  that 
Bricker  was  guilty  of  contributory  negligence;  that  he  was  in 
a  place  of  absolute  safety,  had  he  remained  at  his  place  under 
the  bridge;  that  his  negligence  consisted  in  leaving  a  place  of 
safety,  and  unnecessarily  putting  himself  in  the  way  of  the 
falling  timber.  It  was  not  denied  by  the  plaintiff  that  the 
timber  could  not  have  fallen  on  him  had  he  remained  under 
the  bridge.  There  is  considerable  undisputed  evidence  in  the 
record,  however,  that  the  falling  timber  was  not  the  only  dan- 
ger against  which  he  had  to  g^uard.  There  is  evidence  that  in 
constructing  and  repairing  bridges  there  are  constantly  in  use 
many  tools,  such  as  adzes,  mauls,  and  packing  rings,  which  are 
generally  kept  on  the  top  of  the  bridge,  and  the  throwing  of 
timbers  will,  or  is  likely  to,  jar  these  tools  off  the  bridge,  and 
there  is  danger  of  them  falling  on  the  workmen  beneath.  The 
evidence  also  fairly  established  the  fact  that  Bowersock,  the 
foreman,  had  instructed  his  men  never  to  throw  a  timber  from 
a  bridge  while  men  were  under  it  at  the  point  from  which  the 
timi>er  is  thrown.    This  was  to  guard  against  injury  resulting 
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from  the  falling  of  these  tools.  The  evidence  is  that  it  was 
the  universal  custom  of  that  gang  not  to  throw  a  timber  while 
workmen  were  under  the  bridge.  This  instruction  and  custom 
were  known  to  the  plaintiff,  and  he  testified  that  he  relied  and 
acted  upon  them  in  this  instance,  and  that,  when  Bowersock 
called  to  him  to  '^Look  out"  or ''Get  out,"  he  understood  that 
Bowersock  intended  he  should  come  out  firom  under  the  bridge, 
and  that  the  men  would  not  throw  the  timber  until  he  had 
time  to  do  se.  He  also  testified  that  he  did  not  get  from 
under  the  bridge  because  of  any  danger  from  the  timber,  but 
because  the  jar  which  the  bridge  would  receive  from  the 
falling  timber  would  likely  dislodge  the  tools  on  the  bridge, 
and  he  would  thus  get  hurt.  This  testimony  went  to  the  jury 
uncontradicted. 

Another  alleged  error  is  the  exclusion  of  certain  testimony 
offered  by  the  plaintiffs  in  error  on  an  application  to  require 
the  plaintiff  to  give  security  for  costs.  On  an  examination  of 
this  evidence,  it  must  be  held  that  the  court  committed  no 
error  in  this  respect. 

At  the  trial  the  defendant  submitted  to  the  jury  the  follow- 
ing special  interrogatories:  ''No.  52.  If  you  find  for  the 
plaintiff,  how  much  do  you  allow  him  for  the  loss  of  ability  to 
earn  a  livelihood?  Ans.  Three  thousand  dollars.  No.  S3-  If 
you  find  for  the  plaintiff,  how  much  do  you  allow  for  the 
permanent  injuries,  exclusive  of  the  amount,  if  any,  allowed 
for  the  loss  of  ability  to  earn  a  livelihood?  Ans.  Three  thou- 
sand dollars."  It  is  contended  by  plaintiffs  in  error  that  the 
jury  having  allowed  the  plaintiff  $3,000  for  permanent  injuries, 
which  generally  includes  the  loss  of  ability  to  earn  a  liveli- 
hood, the  $3,000  allowed  for  loss  of  ability  to  earn  a  livelihood 
is  excessive.  We  think  it  true  that  generally  an  allowance  for 
permanent  injuries  includes  loss  of  ability  to  earn  a  livelihood, 
but  in  this  instance  the  plaintiffs  in  error  requested  the  jury 
to  divide  this  item  into  two  parts,  and,  unless  the  court  can 
say  that  the  aggregate  amount  is  excessive,  the  plaintiffs  in 
error  have  cause  to  complain. 

Another  contention  is  made  that  the  award  of  $2,000  for  loss 
of  time  is  grossly  excessive.  It  w^s  more  than  five  years  from 
the  date  of  the  injuries  to  the  time  of  the  trial.  The  plaintiff 
was  earning  $1.75  a  day  when  injured.  The  jury^  after  hear- 
ing the  evidence  and  seeing  the  plaintiff,  was  the  judge  as  to 
what  extent  his  injuries  disabled  him,  what  he  could  prob- 
ably have  earned  in  his  disabled  condition,  and  what  he  would 
probably  have  earned  during  this  time  had  he  not  been 
injured.  The  finding  was  approved  by  the  trial  court,  whose 
opportunities  to  arrive  at  a  reasonably  correct  conclusion  were 
equal  to  those  of  the  jury.  In  view  of  these  facts,  this  court 
cannot  say  that  the  award  is  excessive. 

A  contention  is  made  by  the  corporation  that  in  no  event  is 
it  liable.  It  appears  that  at  the  time  the  plaintiff  received 
his  injuries,  and  for  some  time  prior  thereto,  all  the  property 
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of  the  corporation  was  in  the  hands  of,  and  the  road  was  being 
operated  by,  Aldace  F.  Walker  and  John  J.  McCook  as  re- 
ceivers. The  principle  of  respondeat  superior  has  no  applica- 
tion. The  receivers  were  the  officers  of  the  court,  and  not 
the  agents  of  the  corporation.  The  corporation  is  not,  there- 
fore, liable  for  the  acts  of  the  receivers  or  the  acts  of  their 
employees.  Railway  Co.  v.  McFadden,  89  Tex.  138,  33  S. 
W.  8S3;  Metz  V.  Raikoad  Co.,  58  N.  Y.  61,  17  Am.  Rep.  201; 
Railroad  Co.  v.  Davis,  23  Ind.  553,  85  Am.  Dec.  477;  Gable- 
man  V.  Railway  Co.  (C.  C.)  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
505.  82  Fed.  790;  Warax  v.  Railway  Co.  (C.  C.)  72  Fed.  637; 
Railroad  Co.  v.  Hoechner,  14  C.  C.  A.  469,  67  Fed.  456;  Rail- 
way Co.  V.  Smith,  i;9  Kan.  80,  52  Pac.  102.  Again,  the  lia- 
bility of  a  railroad  company  for  injuries  sustained  by  an 
employee  is  one  created  by  the  statute.  Section  5858,  Gen. 
St.  1901,  reads :  "Every  railroad  company  organized  or  doing 
business  in  this  state  shall  be  liable  for  all  damages  done  to 
any  employee  of  such  company  in  consequence  of  any  negli- 
gence of  its  agents,  or  by  any  mismanagement  of  its  engineers 
or  other  employees  to  any  person  sustaining  such  damage. ' ' 
It  will  be  observed  that  the  damages  for  which  the  corpora- 
tion is  made  liable  must  arise  in  consequence  of  some  negli- 
gence of  the  agents  of  the  corporation  or  mismanagement  of 
its  engineers  or  other  employees.  The  plaintiff,  when  injured, 
was  not  an  employee  of  the  corporation,  and  his  injuries  are 
not  the  result  of  the  negligent  act  of  any  agent  of  the  corpora- 
tion, or  of  the  mismanagement  of  any  engineer  or  employee 
of  the  corporation. 

It  is  argued  by  the  receivers  and  the  corporation  that  be- 
cause they  were  sued  jointly,  and  a  joint  judgment  taken 
ajgainst  both,  if  it  should  be  held  that  the  corporation  is  not 
liable  the  judgment  cannot  stand  as  to  either.  This  conten- 
tion cannot  be  sustained.  This  court  has  expressed  itself 
npon  this  question  in  Railway  Co.  v.  Smith,  59  Kan.  80,  $2 
Pac.  102.     With  the  rule  there  stated,  we  heartily  agree. 

The  judgment  of  the  court  below  is  modified  and  set  aside 
as  to  the  corporation,  and  affirmed  as  to  the  receivers.  The 
costs  in  this  court  are  equally  divided.  All  the  justices  con- 
cnrring.  

Johnson  v.  Southern  Pac.  Co. 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  August  28,  ipo2.) 

[117  Fed.  Rep.  462.] 

Automatic  Couplers— Act  of  March  2,  1893,  Does  Not  Require  Loco- 
motives to  Be  Equipped  with. 
The  act  of  March  2, 1893  (27  Stat.  c.  1%,  p.  531),  does  not  make  it 
ttnlawf nl  for  common  carriers  to  use  locomotives  eng-ag-ed  in  interstate 
commerce  which  are  not  equipped  with  automatic  couplers. 

Construction  of  Statutes — Act  Changing  Common   Law  Strictly  Con- 
strued. 

A  statute  changing-  the  common  law  modifies  or  abrogates  it  no 
farther  than  the  clear  import  of  its  language  necessarily  requires. 
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Same— Penal  Statute  Strictly  Construed. 

A  penal  statute  may  not  be  so  broadened  by  construction  aa  to  make 
it  cover,  and  authorize  the  punishment  of,  otherwise  lawful  acta,  which 
are  not  denounced  by  the  usual  meaning  of  its  express  terms. 

Same — Enumeration  of  Subjects  Excludes  Others. 

A  statute  which  enumerates  the  parties,  things,  or  acts  which  it  de* 
nounces  thereby  impliedly  excludes  all  others  from  its  effect. 

Same— When  Not  Permissible. 

When  the  language  of  a  statute  is  unambiguous,  and  its  meaning  is 
plain,  it -must  be  held  to  mean,  and  the  legislative  body  must  be  held  to 
have  intended,  what  it  plainly  expresses,  and  no  room  is  left  for  con- 
struction. 

Injury  to  Servant — Negligence — Assumption  of  Risk. 

A  servant  assumes  the  ordinary  risks  and  dangers  of  the  employment 
upon  which  he  enters,  so  far  as  they  are  known  to  him,  and  so  far  aa 
they  would  have  been  known  to  one  of  his  experience,  age,  and  ca- 
pacity by  the  use  of  ordinary  care. 

Same — Assumption  of  Risk  of  Coupling  Cars  with  Different  Couplers.* 
A  brakemau  of  ordinary  intelligence  and  experience  assumes  the 
risks  and  dangers  of  coupling  cars  provided  with  different  kinds  of 
well-known  couplers,  bumpers,  and  deadwoods,  because  these  are  the 
ordinary  risks  and  dangers  of  his  service. 

Same — Automatic  Couplers— Act  of  March  2,  1893 — Equipment  of 
Car  with  One  Kind  of  Couplers  Sufficient. 
The  equipment,  under  the  act  of  March  2, 1893,  of  a  car  with  auto- 
matic couplers  which  will  couple  automatically  with  those  of  the  same 
kind  or  make,  is  a  compliance  with  the  statute.  It  does  not  require 
cars  used  in  interstate  commerce  to  be  equipped  with  couplers  which 
will  couple  automatically  with  cars  equipped  with  automatic  couplers 
of  other  makes. 

Same — When  Car  Is  Used  in  Moving  Interstate  Traffic. 

Cars  loaded  with  articles  shipped  to  other  states,  and  started,  whether 
in  yards,  on  side  tracks,  or  in  trains,  are  used  in  moving  interstate 
traffic.  But  vacant  cars  in  yards,  on  side  tracks,  in  repair  shops,  or  in 
trains  which  are  not  loaded  with,  or  in  use  to  move  articles  of,  inter- 
state commerce,  do  not  fall  within  the  terms  or  meaning  of  the  act  of 
March  2, 1893.  A  dining  car  standing  empty  on  a  side  track  at  an  in- 
termediate station,  where  it  had  been  left  by  a  train  engaged  in  inter- 
state traffic  until  it  should  be  taken  by  another  train  engaged  in  the 
same  traffic,  going  in  the  opposite  direction,  and  which  the  owner 
intended  to  use  in  interstate  traffic  was  drawn  by  a  freight  engine 
from  the  side  track  to  the  turntable,  turned,  and  placed  again  upon  the 
side  track  :  held,  that  the  car  was  not  used  in  moving  interstate  traffic 
while  it  was  on  the  side  track  and  while  it  was  being  turned. 

Thayer,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Utah. 

This  is  an  action  for  damages  for  a  personal  injury,  in 
which  the  court  instructed  the  jury  to  return  a  verdict  for  the 
defendant  upon  this  state  of  facts :  The  defendant  was  operat- 
ing passenger  trains  between  San  Francisco,  in  the  state  of 
California,  and  Ogden,  in  the  state  of  Utah.  It  was  in  the  habit 
of  drawing  a  dining  car  in  these  trains.  Such  a  car  formed  a 
part  of  a  train  leaving  San  Francisco,  and  ran  through  to 
Ogden,  where  it  was  ordinarily  turned  and  put  into  a  train  going 

■      I     ■  I  -  - 

*See  generally,  foot-note  appended  to  Southern  Pac.  Co.  v.  Winton 
(Tex.),  3  R.  R.  R.  358,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  358. 
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west  to  San  Francisco.  On  Angust  5,  1900,  the  east-boand 
train  was  so  late  that  it  was  not  practicable  to  get  the  dining 
car  into  Ogden  in  time  to  place  it  in  the  next  west-bound 
train,  and  it  was  therefore  left  on  a  side  track  at  Promontory, 
in  the  state  of  Utah,  to  be  picked  np  by  the  west-bound  train 
when  it  arrived.  While  it  was  standing  on  this  track  the-con- 
ductor  of  a  freight  train  which  arrived  there  was  directed  to 
take  this  dining  car  to  a  turntable,  turn  it,  and  place  it  back 
upon  the  side  track,  so  that  it  would  be  ready  to  return  to  San 
Francisco.  The  conductor  instructed  his  crew  to  carry  out 
this  direction.  The  plaintiff,  Johnson,  was  the  head  brakeman, 
and  he  undertook  to  couple  the  engine  to  the  dining  car  for  the 
purpose  of  carrying  out  the  order  of  the  conductor.  The 
freight  engine  was  equipped  with  a  Janney  coupler,  which 
would  couple  automatically  with  another  Janney  coupler,  and 
the  dining  car  was  provided  with  a  Miller  hook  or  Miller  coup- 
ler, which  would  couple  automatically  with  another  Miller 
hook;  but  the  Miller  hook  would  not  couple  automatically  with 
the  Janney  coupler,  because  it  was  on  the  same  side,  and  would 
pass  over  it.  Johnson  knew  this,  and  undertook  to  make  the 
coupling  by  means  of  a  link  and  pin.  He  knew  that  it  was  a 
difficult  coupling  to  make,  and  that  it  was  necessary  to  go 
between  the  engine  and  the  car  to  accomplish  it,  and  that  it 
was  dangerous  to  do  so.  Nevertheless  he  went  in  between  the 
engine  and  the  car,  and  tried  to  make  the  coupling  three 
times,  without  objection  or  protest.  He  failed  twice,  and  the 
third  time  his  hand  was  caught  and  crushed  so  that  it  became 
necessary  to  amputate  his  arm  above  the  wrist. 

W.  L.  Maginnis,  for  plaintiff  in  error. 
Henry  G.  Herbel  (Martin  L.  Clardy,   on  the  brief),   for 
defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

Under  the  common  law  the  plaintiff  assumed  the  risks  and 
dangers  of  the  coupling  which  he  endeavored  to  make,  and  for 
that  reason  he  is  estopped  from  recovering  the  damages  which 
resulted  from  his  undertaking.  He  was  an  intelligent  and 
experienced  brakeman,  familiar  with  the  couplers  he  sought 
to  join,  and  with  their  condition,  and  well  aware  of  the  diffi* 
culty  and  danger  of  his  undertaking,  so  that  he  falls  far  within 
the  familiar  rules  that  the  servant  assumes  the  ordinary  risks 
and  dangers  of  the  employment  upon  which  he  enters,  so  far 
as  they  are  known  to  him,  and  so  far  as  they  would  have  been 
known  to  one  of  his  age,  experience,  and  capacity  by  the  use 
of  ordinary  care,  and  that  the  risks  and  dangers  of  coupling 
cars  provided  with  different  kinds  of  well-known  couplers, 
bumpers,  brakeheads,  and  deadwoods  are  the  ordinary  risks 
and  dangers  of  a  brakeman' s  service.     Manufacturing  Co.  v. 
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Erickson»  SS  Fed.  g43>  946,  s  C.  C.  A.  34i>  343;  Railroad  Co. 
V.  Blake,  27  U.  S.  App.  190,  194,  11  C.  C.  A.  93,  95,  63  Fed. 
45,  47;  King:  V.  Morgan,  48  C.  C.  A.  507,  Sii,  109  Fed.  446. 
450;  Gold  Mines  v.  Hopkins,  11 1  Fed.  298,  304,  49  C.  C.  A. 
347,  353;  Railroad  Co.  v.  McDade,  13s  U.  S.  554,  570, 10  Sap. 
Ct.  1044.  34  L.  Ed.  23s;  Railroad  Co.  v.  Seley,  152  U.  S.  145, 
152,  14  Sup.  Ct.  530,  38  L.  Ed.  391;  Kohn  v.  McNulta,  147  U. 
S.  238,  241,  13  Sup.  Ct.  298,  37  L.  Ed.  ISO;  Railroad  Co.  v. 
Voisht,  176  U.  S.  49S,  120  Sup.  Ct.  385,  44  L.  Ed.  560; 
Sweeney  v.  Envelope  Co.,  loi  N.  Y.  520,  5  N.  E.  358,  54  Am. 
St.  Rep.  722;  Railway  Co.  v.  Smithson,  45  Mich.  212,  7  N. 
W.  791 ;  Hodfi^es  V.  Kimball,  44  C.  C.  A.  193,  104  Fed.  74s ; 
Whitcomb  v.  Oil  Co.  (Ind.  Sup.)  55  N.  E.  440,  442;  Boland 
V.  Railroad  Co.  (Ala.)  18  South.  99. 

This  proposition  is  not  seriously  challenged,  but  counsel 
base  their  claim  (or  a  reversal  of  the  judgment  below  upon  the 
position  that  the  plaintiff  was  relieved  of  this  assumption  of 
risk,  and  of  its  consequences  by,  the  provisions  of  the  act  of 
congress  of  March  2,  1893  (27  Stat  c.  196,  p.  531).     The  title 
of  that  act,  and  the  parts  of  it  that  are  material  to  the  con- 
sideration of  this  contention,  are  these : 
''An  act  to  promote  the  safety  of  employees  and  travelers 
upon  railroads  by  compelling  common  carriers  engaged  in 
interstate   commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives  with 
driving  wheel  brakes  and  for  other  purposes. 
''Section  i.  That  from  and  after  the  first  day  of  January, 
1898,  it  shall  be  unlawful  for  any  common  carrier  engaged  in 
interstate  commerce  by  railroad  to  use  on  its  line  any  locomo- 
tive engine  in  moving  interstate  traffic  not  equipped  with 
a  power  driving  wheel  brake  and  appliances  for  operating  the 
train  brake  system.     *    *    * 

"Sec.  2.  That  on  and  after  the  first  day  of  January,  1898, 
it  shall  be  unlawful  for  any  such  common  carrier  to  haul  or 
permit  to  be  hauled  or  used  on  its  line  any  car  used  in  mov- 
ing interstate  traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be*  uncoupled  with- 
out the  necessity  of  men  going  between  the  ends  of  the  cars.'' 
.  "Sec.  6.  That  any  such  common  carrier  using  any  locomo- 
tive engine,  running  any  train,  or  hauling  or  permitting  to  be 
hauled  or  used  on  its  line  any  car  in  violation  of  any  of  the 
provisions  of  this  act  shall  be  liable  to  a  penalty  of  one 
hundred  dollars  for  each  and  every  such  violation.  *  *  *  " 
"Sec.  8.  That  any  employee  of  any  such  common  carrier 
who  may  be  injured  by  any  locomotive,  car  or  train  in  use 
contrary  to  the  provisions  of  this  act  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby  occasioned,  although 
continuing  in  the  employment  of  such  carrier  after  the  unlaw- 
ful use  of  such  locomotive,  car  or  train  bad  been  brought  to 
his  knowledge." 
The  first  thought  that  suggests  itself  to  the  mind  upon  a 
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perosal  of  this  law,  and  a  comparison  of  it  with  the  facts  of 
this  case,  is  that  this  statute  has  no  application  here,  because 
both  the  dinins  car  and  the  engine  were  equipped  as  this  act 
directs.  The  car  was  equipped  with  Miller  couplers  which 
would  couple  automatically  with  couplers  of  the  same  con- 
struction upon  cars  in  the  train  in  which  it  was  used  to  carry 
on  interstate  commerce,  and  the  eng^ine  was  equipped  with  a 
power  driving  wheel  brake  such  as  this  statute  prescribes.  To 
overcome  this  difficulty,  counsel  for  the  plaintiff  persuasively 
argued  that  this  is  a  remedial  statute ;  that  laws  for  the  pre- 
vention of  fraud,  the  suppression  of  a  public  wrong,  and  the 
bestowal  of  a  public  good  are  remedial  in  their  nature,  and 
should  be  liberally  construed,  to  prevent  the  mischief  and  to  ad- 
vance the  remedy,  notwithstanding  the  fact  that  they  may  im- 
pose a  penalty  for  their  violation ;  and  that  this  statute  should 
be  so  construed  as  to  forbid  the  use  of  a  locomotive  as  well  as 
a  car  which  is  not  equipped  with  an  automatic  coupler.  In 
support  of  this  contention  he  cites  Suth.  St.  Const.  §  360; 
Wall  V.  Piatt,  169  Mass.  398,  48  N.  E.  270;  Taylor  v.  U.  S.,  3 
How.  197,  II  L.  Ed.  S59;  and  other  cases  of  like  character. 
The  general  propositions  which  counsel  quote  may  be  found 
in  the  opinions  in  these  cases,  and  in  some  of  them  they  were 
applied  to  the  particular  facts  which  those  actions  presented. 
But  the  interpolation  in  this  act  of  congress  by  construction 
of  an  ex  post  facto  provision  that  it  is,  and  ever  since  January 
I,  1898,  has  been,  unlawful  for  any  common  carrier  to  use  any 
engine  in  interstate  traffic  that  is  or  was  not  equipped  with 
couplers  coupling  automatically,  and  that  any  carrier  that  has 
used  or  shall  use  an  engine  not  so  equipped  has  been  and  shall 
be  liable  to  a  penalty  of  $100  for  every  violation  of  this  pro- 
vision^  is  too  abhorrent  to  the  sense  of  justice  and  fairness,  too 
rank  and  radical  a  piece  of  judicial  legislation,  and  in  viola- 
tion of  too  many  established  and  salutary  rules  of  construc- 
tion, to  commend  itself  to  the  judicial  reason  or  conscience. 
The  primary  rule  for  the  interpretation  of  a  statute  or  a  con- 
tract is  to  ascertain,  if  possible,  and  enforce,  the  intention 
which  the  legislative  body  that  enacted  the  Law,  or  the  par- 
ties who  made  the  agreement,  have  expressed  therein.  But 
it  is  the  intention  expressed  in  the  law  or  contract,  and  that 
only,  that  the  courts  may  give  effect  to.  They  cannot  lawfully 
assume  or  presume  secret  purposes  that  are  not  indicated  or 
expressed  by  the  statute  itself  and  then  enact  provisions  to 
accomplish  these  supposed  intentions.  While  ambiguous 
terms  and  doubtful  expressions  may  be  interpreted  to  carry 
out  the  intention  of  a  legislative  body  which  a  statute  fairly 
evidences,  a  secret  intention  cannot  be  interpreted  into  a  stat- 
ute which  is  plain  and  unambiguous,  and  which  does  not  ex- 
press it  The  legal  presumption  is  that  the  legislative  body 
expressed  its  intention,  that  it  intended  what  it  expressed, 
and  that  it  intended  nothing  more.  U.  S.  v.  Wiltberger, 
Wheat  76,  5  L*  Ed.  37 ;  Insurance  Co.  v.  Chaplin  (C.  C.  A 
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1 16  Fed.  8s8 ;  Cold  Blast  Transp.  Co.  v.  Kansas  City  Bolt  & 
Nut  Co.  (C.  C.  A.)  114  Fed.  77,  81;  Railway  Co.  v.  Bagley, 
60  Kan.  424t  43ii  ^6  Pac.  759;  Woolsey  v.  Ryan,  59  Kan.  601, 
S4  Pac.  6S4;  Davie  v.  Mining  Co.,  93  Mich.  49i»  53 N.  W.  62^, 
24  L.  R.  A.  357;  Vogel  V.  Pekoe,  157  111.  339.  42  N.  E.  386,  30 
L.  R.  A.  491;  Campbell  v.  Lambert,  36  La.  Ann.  3S,  Si  Am. 
Rep.  i;  Turnpike  Co.  v.  Coy,  13  Ohio  St.  84;  Stensgaard  v. 
Smith,  43  Minn.  11,  44  N.  W.  66q,  19  Am.  St.  Rep.  205.  Con- 
struction and  interpretation  have  no  place  or  office  where  the 
terms  of  a  statute  are  clear  and  certain,  and  its  meaning  is 
plain.  In  such  a  case  they  serve  only  to  create  doubt  and  to 
confuse  the  judgment.  When  the  language  of  a  statute  is 
unambiguous,  and  its  meaning  evident,  it  must  be  held  to 
mean  what  it  plainly  expresses,  and  no  room  is  left  for  con- 
struction. S warts  V.  Siegel  (C.  C.  A.)  117  Fed.  13;  Knox  Co. 
V.  Morton,  15  C.  C.  A.  671,  673,  68  Fed.  787,  789;  Railway 
Co.  V.  Sage,  17  C.  C.  A.  558,  565,  71  Fed.  40,  47;  U.  S.  v. 
Fisher,  2  Cranch,  358,  399,  2  L.  Ed.  304;  Railway  Co.  v. 
Phelps,  137  U.  S.  528.  536,  II  Sup.  Ct.  168,  24  L.  Ed.  767. 
This  statute  clearly  prohibits  the  use  of  any  engine  in  mov- 
ing interstate  commerce  not  equipped  with  a  power  driving 
wheel  brake,  and  the  use  of  any  car  not  equipped  with  auto- 
matic couplers,  under  a  penalty  of  $100  for  each  offense;  and 
it  just  as  plainly  omits  to  forbid,  under  that  or  any  penalty, 
the  use  of  any  car  which  is  not  equipped  with  a  power  driv- 
ing wheel  brake,  and  the  useof  any  engine  that  is  not  equipped 
with  automatic  couplers.  This  striking  omission  to  express 
any  intention  to  prohibit  the  use  of  engines  unequipped  with 
automatic  couplers  raises  the  legal  presumption  that  no  such 
intention  existed,  and  prohibits  the  courts  from  importing 
such  a  purpose  into  the  act,  and  enacting  provisions  to  give  it 
effect.  The  familiar  rule  that  the  expression  of  one  thing  is 
the  exclusion  of  other  points  to  the  same  conclusion.  Sec- 
tion 2  of  the  act  does  not  declare  that  it  shall  be  unlawful  to 
use  any  engine  or  car  not  equipped  with  automatic  couplers, 
but  that  it  shall  be  unlawful  only  to  use  any  car  lacking  this 
equipment.  This  clear  and  concise  definition  of  the  unlaw- 
ful act  is  a  cogent  and  persuasive  argument  against  the  con- 
tention that  the  use  without  couplers  of  locomotives,  hand 
cars,  or  other  means  of  conducting  interstate  traffic,,  was  made 
a  misdemeanor  by  this  act.  Where  the  statute  enumerates 
the  persons,  things,  or  acts  affected  by  it,  there  is  an  implied 
exclusion  of  all  others.  Suth.  St.  Const.  §  227.  And  when 
the  title  of  this  statute  and  its  first  section  are  again  read ; 
when  it  is  perceived  that  it  was  not  from  inattention,  thought- 
lessness, or  forgetf ulness ;  that  it  was  not  because  locomotives 
were  overlooked  or  out  of  mind,  but  that  it  was  advisedly  and 
after  careful  consideration  of  the  equipment  which  they  should 
have,  that  congress  forbade  the  use  of  cars  alone  without 
automatic  couplers ;  when  it  is  seen  that  the  title  of  the  act  is  (^ 
to  compel  common  carriers  to ' '  equip  their  cars  with  automatic       ' 
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conplers  *  *  *  and  their  locomotives  with  driving  wheel 
brakes";  that  the  first  section  makes  it  unlawful  to  use  loco- 
motives not  equipped  with  such  brakes,  and  the  second  sec- 
tion declares  it  to  be  illegal  to  use  cars  without  automatic 
couplers, — the  argument  becomes  unanswerable  and  con- 
clusive. 

Again,  this  act  of  congress  changes  the  common  law.  Be- 
fore its  enactment,  servants  coupling  cars  used  in  interstate 
commerce  without  automatic  couplers  assumed  the  risk  and 
danger  of  that  employment,  and  carriers  were  not  liable  for 
injuries  which  their  employees  suffered  in  the  discharge  of 
this  duty.  Since  its  passage  the  employees  no  longer  assume 
this  risk,  and,  if  they  are  free  from  contributory  negligence, 
they  may  recover  for  the  damages  they  sustain  in  this  work. 
A  statute  which  thus  changes  the  common  law  must  be  strictly 
construed.  The  common  or  the  general  law  is  not  further 
abrogated  by  such  a  statute  than  the  clear  import  of  its  lan- 
guage necessarily  requires.  Shaw  v.  Railroad  Co.,  loi  U.  S. 
557»  S^St  25  L.  Ed.  892;  Fitzgerald  v.  Quann,  109  N.  Y.  441, 
44S,  17  N.  E.  354;  Brown  v.  Barry,  3  Dall.  365,  367,  i  L.  Ed. 
638.  The  language  of  this  statute  does  not  require  the  abro- 
gation of  the  common  law  that  the  servant  assumes  the  risk 
of  coupling  a  locomotive  without  automatic  couplers  with  a 
car  which  is  provided  with  them. 

Moreover,  this  is  a  penal  statute,  and  it  may  not  be  so 
broadened  by  judicial  construction  as  to  make  it  cover  and 
permit  the  punishment  of  an  act  which  is  not  denounced  by 
the  fair  import  of  its  terms.  The  acts  which  this  statute 
declares  to  be  unlawful,  and  for  the  commission  of  which  it 
imposes  a  penalty,  were  lawful  before  its  enactment,  and  their 
performance  subjected  to  no  penalty  or  liability.  It  makes 
that  unlawful  which  was  lawful  before  its  passage,  and  it  im- 
poses a  penalty  for  its  performance.  Nor  is  this  penalty  a 
mere  forfeiture  for  the  benefit  of  the  party  aggrieved  or 
injured.  It  is  a  penalty  prescribed  by  the  statute,  and  recov- 
erable by  the  government.  It  is,  therefore,  under  every 
definition  of  the  term,  a  penal  statute.  The  act  which  lies  at 
the  foundation  of  this  suit—- the  use  of  a  locomotive  which  was 
not  equipped  with  a  Miller  hook  to  turn  a  car  which  was  duly 
equipped  with  automatic  couplers — was  therefore  unlawful  or 
lawful  as  it  was  or  was  not  forbidden  by  this  statute.  That 
act  has  been  done.  When  it  was  done  it  was  neither  forbidden 
nor  declared  to  be  unlawful  by  the  express  terms  of  this  law. 
There  is  no  language  in  it  which  makes  it  unlawful  to  use  in 
interstate  commerce  a  locomotive  engine  which  is  not 
equipped  with  automatic  couplers.  The  argument  of  counsel 
for  the  plaintiff  is,  however,  that  the  statute  should  be  con- 
strued to  make  this  act  unlawful  because  it  falls  within  the 
mischief  which  congress  was  seeking  to  remedy,  and  hence  it 
should  be  presumed  that  the  legislative  body  intended  to 
denounce  this  act  as  much  as  that  which  it  forbade  by  the 
5  R  R  R— 2 
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terms  of  the  law.  An  ex  post  facto  statate  which  would  make 
such  an  innocent  act  a  crime  wonld  be  violative  of  the  basic 
principles  of  Ang^lo-Saxon  jurisprudence.  An  ex  post  facto 
construction  which  has  the  same  effect  is  equally  abhorrent  to 
the  sense  of  justice  and  of  reason.  The  mischief  at  which 
a  statute  was  leveled,  and  the  fact  that  other  acts  which  it 
does  not  denounce  are  within  the  mischief,  and  of  equal 
atrocity  with  those  which  it  forbids,  do  not  raise  the  presump- 
tion that  the  legislative  body  which  enacted  it  bad  the  inten- 
tion, which  the  law  does  not  express,  to  prohibit  the 
performance  of  the  acts  which  it  does  not  forbid.  Nor  will 
they  warrant  a  construction  which  imports  into  the  statute 
such  a  prohibition.  The  intention  of  the  legislature  and  the 
meaning  of  a  penal  statute  must  be  found  in  the  language 
actually  used,  interpreted  according  to  its  fair  and  usual  mean- 
ing, and  not  in  the  evils  which  it  was  intended  to  remedy,  nor 
in  the  assumed  secret  intention  of  the  lawmakers  to  accomplish 
that  which  they  did  not  express.  U.  S.  v.  Wiltberger,  5 
Wheat  76,  5  L.  Ed.  37;  Sarlls  v.  U.  S.,  152  U.  S.  570.  14  Sup. 
Ct.  720,  38  L.  Ed.  556;  U.  S.  V.  Harris,  177  U.  S.  305,  309,  20 
Sup.  Ct.  609.  44  L.  Ed.  7S0;  Suth.  St.  Const  §  208.  The 
decision  and  opinion  of  the  supreme  court  in  U.  S.  v.  Harris, 
177  U.  S.  305.  3C9.  20  Sup.  Ct  609,  44  L,  Ed.  780,  is  per- 
suasive— nay,  it  is  decisive — in  the  case  before  us.  The  ques- 
tion there  presented  was  analogous  to  that  here  in  issue.  It 
was  whether  congress  intended  to  include  receivers  manag- 
ing a  railroad  among  those  who  were  prohibited  from  confin- 
ing cattle,  sheep,  and  other  animals  in  cars  more  than  28 
consecutive  hours  without  unloading  them  for  rest,  water, 
and  feeding,  under  '^An  act  to  prevent  cruelty  to  animals 
while  in  transit  by  railroad  or  other  means  of  transportation, '  * 
approved  March  3,  1873,  and  published  in  the  Revised  Stat- 
utes as  sections  4386,  4387,  4388,  and  4389.  This  statute  for- 
bids the  confinement  of  stock  in  cars  by  any  raihroad 
company  engaged  in  interstate  commerce  more  than  28  con- 
secutive hours,  and  prescribes  a  penalty  of  $>;oo  for  a  viola- 
tion of  its  provisions.  The  plain  purpose  of  the  act  was  to 
prohibit  the  confinement  of  stoqk  while  in  transit  for  an 
unreasonable  length  of  time.  The  confinement  of  cattle  by 
receivers  operating  a  railroad  was  as  injurious  as  their  con- 
finement by  a  raihroad  company,  and  the  argument  for  the 
United  States  was  that,  as  such  acts  committed  by  receivers 
were  plainly  within  the  mischief  congress  was  seeking  to 
remedy,  the  conclusion  should  be  that  it  intended  to  prohibit 
receivers,  as  well  as  railroad  companies,  from  the  commission 
of  the  forbidden  acts,  and  hence  that  receivers  were  subject 
to  the  provisions  of  the  law.  The  supreme  court  conceded 
that  the  confinement  of  stock  in  transit  was  within  the  mis- 
chief that  congress  sought  to  remedy.  But  it  held  that  as  the 
act  did  not,  by  its  terms,  forbid  such  acts  when  committed 
by  receivers,  it  could  not  presume  the  intention  of  congress  to 
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do  SO,  and  import  such  a  provision  into  the  plain  terms  of  the 
law.  Mr.  Justice  Shiras,  who  delivered  the  nnanimons  opinion 
of  theconrt,  said: 

''Giving  all  proper  force  to  the  contention  of  the  counsel  for 
the  government,  that  there  has  been  some  relaxation  on  the 
part  of  the  courts  in  applying  the  rule  of  strict  construction 
to  such  statutes,  it  still  remains  that  the  intention  of  a  penal 
statute  must  be  found  in  the  language  actually  used,  inter- 
preted according  to  its  fair  and  obvious  meaning.  It  is  not 
permitted  to  courts,  in  this  class  of  cases,  to  attribute  inad- 
vertence or  oversight  to  the  legislature  when  enumerating  the 
classes  of  persons  who  are  subjected  to  a  penal  enactment,  nor 
to  depart  from  the  settled  meaning  of  words  or  phrases  in 
order  to  bring  persons  not  named  or  distinctly  described 
within  the  supposed  purpose  of  the  statute." 

He  cited  with  approval  the  decision  of  the  supreme  court 
in  Sarlls  V.  U.  S.,  152  U.  S.  570.  575,  14  Sup.  Ct.  720,  38  L. 
Ed.  5S6,  to  the  effect  that  lager  beer  was  not  included  within 
the  meaning  of  the  term  ''spirituous  liquors"  in  the  penal 
statute  found  in  section  2139  of  the  Revised  Statutes,  and 
closed  the  discussion  with  the  following  quotation  from  the 
opinion  of  Chief  Justice  Marshall  in  U.  S.  v.  Wiltberger,  5 
Wheat.  76»  5  L-  Ed.  37: 

"The  rule  that  penal  statutes  are  to  be  construed  strictly  is 
perhaps  not  much  less  old  than  construction  itself.  It  is 
founded  on  the  tenderness  of  the  law  for  the  rights  of  indi- 
viduals, and  on  the  plain  principle  that  the  power  of  punish- 
ment is  vested  in  the  legislative,  and  not  in  the  judicial, 
department.  It  is  the  legislature,  not  the  court,  which  is  to 
define  a  crime  and  ordain  its  punishment.  It  is  said  that, 
notwithstanding  this  rule,  the  intention  of  the  lawmaker  must 
govern  in  the  construction  of  penal  as  well  as  other  statutes. 
But  this  is  not  a  new,  independent  rule,  which  subverts  the 
old  It  is  a  modification  of  the  ancient  maxim,  and  amounts 
to  this:  that,  though  penal  statutes  are  to  be  construed 
strictly,  they  are  not  to  be  construed  so  strictly  as  to  defeat 
the  obvious  intention  of  the  legislature.  The  maxim  is  not  to 
be  applied  so  as  to  yarrow  the  words  of  the  statute,  to  the 
exclusion  of  cases  which  those  words,  in  their  ordinary 
acceptation,  or  in  that  sense  in  which  the  legislature  ordina- 
rily used  them,  would  comprehend.  The  intention  of  the 
legislature  is  to .  be  collected  from  the  words  they  employ. 
^^ere  there  is  no  ambiguity  in  the  words,  there  is  no  room 
for  construction.  The  case  must  be  a  strong  one,  indeed, 
which  would  justify  a  court  in  departing  from  the  plain  mean- 
ing of  words, — especially  in  a  penal  act, — in  search  of  an 
intention  which  the  words  themselves  did  not  suggest.  To 
determine  that  a  case  is  within  the  intention  of  a  statute,  its 
language  must  authorize  us  to  say  so.  It  would  be  dangerous, 
indeed,  to  carry  the  principle  that  a  case  which  is  within  the 
reason  or  mischief  of  a  statute  is  within  its  provisions,  so  far 
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as  to  punish  a  crime  not  enumerated  in  the  statute,  because 
it  is  of  equal  atrocity  or  of  a  kindred  character  with  those 
which  are  enumerated  If  this  principle  has  ever  been  recog- 
nized in  expounding  criminal  law,  it  has  been  in  cases  of  con- 
siderable irritation,  which  it  would  be  unsafe  to  consider  as 
precedents  forming  a  general  rule  in  other  cases." 

The  act  of  March  2,  1893,  is  a  penal  statute,  and  it  changes 
the  common  law.  It  makes  that  unlawful  which  was  innocent 
before  its  enactment,  and  imposes  a  penalty,  recoverable  by 
the  government  Its  terms  are  plain  and  free  from  doubt,  and 
its  meaning  is  clear.  It  declares  that  it  is  unlawful  for  a  com- 
mon carrier  to  use  in  interstate  commerce  a  car  which  is  not 
equipped  with  automatic  couplers,  and  it  omits  to  declare  that 
it  is  illegal  for  a  common  carrier  to  use  a  locomotive  that  is 
not  so  equipped.  As  congress  expressed  in  this  statute  no  in- 
tention to  forbid  the  use  of  locomotives  which  were  not  pro- 
vided with  automatic  couplers,  the  legial  presumption  is  that 
it  had  no  such  intention,  and  provisions  to  import  such  an 
intention  into  the  law  and  to  effectuate  it  may  not  be  lawfully 
enacted  by  judicial  construction.  The  statute  does  not  make 
it  unlawful  to  use  locomotives  that  are  not  equipped  with 
automatic  couplers  in  interstate  commerce,  and  it  did  not 
modify  the  rule  of  the  common  law  under  which  the  plaintiff 
assumed  the  known  risk  of  coupling  such  an  engine  to  the 
dining  car. 

There  are  other  considerations  which  lead  to  the  same 
result.  If  we  are  in  error  in  the  conclusion  already  expressed* 
and  if  the  word  ''car,"  in  the  second  section  of  this  statute, 
means  locomotive,  still  this  case  does  not  fall  under  the  law^ 
(i)  because  both  the  locomotive  anil  the  dining  car  were 
equipped  with  automatic  couplers;  and  (2)  because  at  the 
time  of  the  accident  they  were  not  ''used  in  moving  interstate 
traffic." 

For  the  reasons  which  have  been  stated,  this  statute  may 
not  be  lawfully  extended  by  judicial  construction  beyond  the 
fair  meaning  of  its  language.  There  is  nothing  in  it  which 
requires  a  common  carrier  engaged  in  interstate  commerce  to 
have  every  car  on  its  railroad  equipped  with  the  same  kind  of 
coupling,  or  which  requires  it  to  have  every  car  equipped  with 
a  coupler  which  will  couple  automatically  with  every  other 
coupler  with  which  it  may  be  brought  into  contact  in  the 
usual  course  of  business  upon  a  great  transcontinental  system 
of  railroads.  If  the  lawmakers  had  intended  to  require  such 
an  equipment,  it  would  have  been  easy  for  them  to  have  said 
so,  and  the  fact  that  they  made  no  such  requirement  raises  the 
legal  presumption  that  they  intended  to  make  none.  Nor  is 
the  reason  for  their  omission  to  do  so  far  to  seek  or  difficult  to 
perceive.  There  are  several  kinds  or  makes  of  practical  and 
efficient  automatic  couplers.  Some  railroad  companies  use 
one  kind ;  others  have  adopted  other  kinds.  Couplers  of  each 
kind  will  couple  automatically  with  others  of  the  same  kind 
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or  constraction.  Bat  some  couplers  will  not  couple  automat- 
ically  with  couplers  of  different  construction.  Railroad  com- 
panies engaged  in  interstate  commerce  are  required  to  haul 
over  their  roads  cars  equipped  with  all  these  couplers.  They 
cannot  relieve  themselves  from  this  obligation  or  renounce 
this  public  duty  for  the  simple  reason  that  their  cars  or  loco- 
motives are  not  equipped  with  automatic  couplers  which  will 
couple  with  those  with  which  the  cars  of  other  roads  are  pro- 
vided, and  which  will  couple  with  equal  facility  with  those  of 
their  kind.  These  facts  and  this  situation  were  patent  to  the 
congress  when  it  enacted  this  statute.  It  must  have  known 
the  impracticability  of  providing  every  car  with  as  many 
different  couplers  as  it  might  meet  upon  a  great  system  of 
railroads,  and  it  made  no  such  requirement.  It  doubtless 
knew  the  monopoly  it  would  create  by  requiring  every  rail- 
road company  to  use  the  same  coupler,  and  it  did  not  create 
this  monopoly.  The  prohibition  of  the  statute  goes  no 
farther  than  to  bar  the  handling  of  a  car  ''not  equipped  with 
couplers  coupling  automatically  by  impact  and  which  can  be 
uncoupled  without  the  necessity  of  men  going  between  the 
ends  of  the  car."  It  does  not  bar  the  handling  and  use  of  a 
car  which  will  couple  automatically  with  couplers  of  its  kind 
because  it  will  not  also  couple  automatically  with  couplers  of 
all  kinds,  and  it  would  be  an  unwarrantable  extension  of  the 
terms  of  this  law  to  import  into  it  a  provision  to  this  effect. 
A  car  equipped  with  practical  and  efficient  automatic  couplers, 
such  as  the  Janney  couplers  or  the  Miller  hooks,  which  will 
couple  automatically  with  those  of  their  kind,  fully  and  lit- 
erally complies  with  the  terms  of  the  law,  although  these 
couplers  will  not  couple  automatically  with  automatic  couplers 
of  all  kinds  or  constructions.  The  dining  car  and  the  locomo- 
tive were  both  so  equipped.  Each  was  provided  with  an 
aotomatic  coupler  which  would  couple  with  those  of  its  kind, 
as  provided  by  the  statute,  although  they  would  not  couple 
with  each  other.  Each  was  accordingly  equipped  as  the 
statote  directs,  and  the  defendant  was  guilty  of  no  violation 
of  it  by  their  use. 

Again,  the  statute  declares  it  to  be  unlawful  for  a  carrier 
^'to  haul  or  permit  to  be  -  hauled  or  used  on  its  line  any  car 
used  in  moving  interstate  traffic  not  equipped,"  etc  It  is 
not,  then,  unlawful,  under  this  statute,  for  a  carrier  to  haul  a 
car  not  so  equipped  which  is  either  used  in  intrastate  traffic 
solely,  or  which  is  not  used  in  any  traffic  at  all.  It  would  be 
no  violation  of  the  statute  for  a  carrier  to  haul  an  empty  ^ar 
not  used  to  move  any  interstate  traffic  from  one  end  of  its 
railroad  to  the  other.  It  would  be  no  violation  of  the  law  for 
it  to  haul  such  a  car  in  its  yards,  on  its  side  track,  to  put  it 
into  its  trains,  to  move  it  in  any  manner  it  chose.  It  is  only 
when  a  car  is  ''used  in  moving  interstate  traffic"  that  it  be- 
comes unlawful  to  haul  it  unless  it  is  equipped  as  the  statute 
prescribes.     On  the  day  of  this  accident  the  dining  car  in  this 
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Same — Penal  Statute  Strictly  Construed. 

A  penal  statute  may  not  be  so  broadened  by  construction  as  to  make 
it  cover,  and  authorize  the  punishment  of,  otherwise  lawful  acts,  which 
are  not  denounced  by  the  usual  meaning  of  its  express  terms. 

Same — Enumeration  of  Subjects  Excludes  Others. 

A  statute  which  enumerates  the  parties,  things,  or  acts  which  it  de- 
nounces thereby  impliedly  excludes  all  others  from  its  effect. 

Same— When  Not  Permissible. 

When  the  language  of  a  statute  is  unambiguous,  and  its  meaning  is 
plain,  it  must  be  held  to  mean,  and  the  legislative  body  must  be  held  to 
have  intended,  what  it  plainly  expresses,  and  no  room  is  left  for  con- 
struction. 

Injury  to  Servant — Negligence — Assumption  of  Risk. 

A  servant  assumes  the  ordinary  risks  and  dangers  of  the  employment 
upon  which  he  enters,  so  far  as  they  are  known  to  him,  and  so  far  as 
they  would  have  been  known  to  one  of  his  experience,  age,  and  ca- 
pacity by  the  use  of  ordinary  care. 

Same — Assumption  of  Risk  of  Coupling  Cars  with  Different  Couplers.* 
A  brakeman  of  ordinary  intelligence  and  experience  assumes  the 
risks  and  dangers  of  coupling  cars  provided  with  different  kinds  of 
well-known  couplers,  bumpers,  and  deadwoods,  because  these  are  the 
ordinary  risks  and  dangers  of  his  service. 

Same — Automatic  Couplers— Act  of  March  2,  1893 — Equipment  of 
Car  with  One  Kind  of  Couplers  Sufficient. 
The  equipment,  under  the  act  of  March  2, 1893,  of  a  car  with  auto- 
matic couplers  which  will  couple  automatically  with  those  of  the  same 
kind  or  make,  is  a  compliance  with  the  statute.  It  does  not  require 
cars  used  in  interstate  commerce  to  be  equipped  with  couplers  which 
will  couple  automatically  with  cars  equipped  with  automatic  couplers 
of  other  makes. 

Same — When  Car  Is  Used  in  Moving  Interstate  Traffic. 

Cars  loaded  with  articles  shipped  to  other  states,  and  started,  whether 
in  yards,  on  side  tracks,  or  in  trains,  are  used  in  moving  interstate 
traffic.  But  vacant  cars  in  yards,  on  side  tracks,  in  repair  shops,  or  in 
trains  which  are  not  loaded  with,  or  in  use  to  move  articles  of,  inter- 
state commerce,  do  not  fall  within  the  terms  or  meaning  of  the  act  of 
March  2, 1893.  A  dining  car  standing  empty  on  a  side  track  at  an  in- 
termediate station,  where  it  had  been  left  by  a  train  engaged  in  inter- 
state traffic  until  it  should  be  taken  by  another  train  engaged  in  the 
same  traffic,  going  in  the  opposite  direction,  and  which  the  owner 
intended  to  use  in  interstate  traffic  was  drawn  by  a  freight  engine 
from  the  side  track  to  the  turntable,  turned,  and  placed  again  upon  the 
side  track  :  held^  that  the  car  was  not  used  in  moving  interstate  traffic 
while  it  was  on  the  side  track  and  while  it  was  being  turned. 

Thayer,  J. ,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circait  Coart  of  the  United  States  for  the 
District  of  Utah. 

This  is  an  action  for  damages  for  a  personal  injury,  in 
which  the  coart  instructed  the  jury  to  return  a  verdict  for  the 
defendant  upon  this  state  of  facts :  The  defendant  was  operat- 
ing passenger  trains  between  San  Francisco,  in  the  state  of 
California,  and  Ogden,  in  the  state  of  Utah.  It  was  in  the  habit 
of  drawing  a  dining  car  in  these  trains.  Such  a  car  formed  a 
part  of  a  train  leaving  San  Francisco,  and  ran  through  to 
Ogden,  where  it  was  ordinarily  turned  and  put  into  a  train  going 

*See  generaUy,  foot-note  appended  to  Southern  Pac.  Co.  v,  Winton 
(Tex.),  3  R.  R.  R.  358,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  358. 
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west  to  San  Francisco.  On  Aagust  $,  1900,  the  east-boand 
train  was  so  late  that  it  was  not  practicable  to  get  the  dining 
car  into  Ogden  in  time  to  place  it  in  the  next  west-bound 
train,  and  it  was  therefore  left  on  a  side  track  at  Promontory, 
in  the  state  of  Utah,  to  be  picked  up  by  the  west-bound  train 
when  it  arrived.  While  it  was  standing  on  this  track  the-con- 
doctor  of  a  freight  train  which  arrived  there  was  directed  to 
take  this  dining  car  to  a  turntable,  turn  it,  and  place  it  back 
upon  the  side  track,  so  that  it  would  be  ready  to  return  to  San 
Francisco.  The  conductor  instructed  his  crew  to  carry  out 
this  direction.  The  plaintiff,  Johnson,  was  the  head  brakeman, 
and  he  undertook  to  couple  the  engine  to  the  dining  car  for  the 
purpose  of  carrying  out  the  order  of  the  conductor.  The 
freight  engine  was  equipped  with  a  Janney  coupler,  which 
would  couple  automatically  with  another  Janney  coupler,  and 
the  dining  car  was  provided  with  a  Miller  hook  or  Miller  coup- 
ler, which  would  couple  automatically  with  another  Miller 
hook;  but  the  Miller  hook  would  not  couple  automatically  with 
the  Janney  coupler,  because  it  was  on  the  same  side,  and  would 
pass  over  it.  Johnson  knew  this,  and  undertook  to  make  the 
coupling  by  means  of  a  link  and  pin.  He  knew  that  it  was  a 
difficult  coupling  to  make,  and  that  it  was  necessary  to  go 
between  the  engine  and  the  car  to  accomplish  it,  and  that  it 
was  dangerous  to  do  so.  Nevertheless  he  went  in  between  the 
engine  and  the  car,  and  tried  to  make  the  coupling  three 
times,  without  objection  or  protest.  He  failed  twice,  and  the 
third  time  his  hand  was  caught  and  crushed  so  that  it  became 
necessary  to  amputate  his  arm  above  the  wrist. 

W.  L.  Maginnis,  for  plaintiff  in  error. 
Henry  G.  Herbel  (Martin  L.  Clardy,   on  the  brief),   for 
defendant  in  error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

Under  the  common  law  the  plaintiff  assumed  the  risks  and 
dangers  of  the  coupling  which  he  endeavored  to  make,  and  for 
that  reason  he  is  estopped  from  recovering  the  damages  which 
resulted  from  his  undertaking.  He  was  an  intelligent  and 
experienced  brakeman,  familiar  with  the  couplers  he  sought 
to  join,  and  with  their  condition,  and  well  aware  of  the  diffi* 
culty  and  danger  of  his  undertaking,  so  that  he  falls  far  within 
the  familiar  rules  that  the  servant  assumes  the  ordinary  risks 
and  dangers  of  the  employment  upon  which  he  enters,  so  far 
as  they  are  known  to  him,  and  so  far  as  they  would  have  been 
known  to  one  of  his  age,  experience,  and  capacity  by  the  use 
of  ordinary  care,  and  that  the  risks  and  dangers  of  coupling 
cars  provided  with  different  kinds  of  well-known  couplers, 
bumpers,  brakeheads,  and  deadwoods  are  the  ordinary  risks 
and  dangers  of  a  brakeman's  service.    Manufacturing  Co.  v. 
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not  be  held  to  come  within  the  fair  import  of  the  terms  of 
this  law  either  because  their  owner  intends  to  use  them  for 
that  purpose  at  some  future  time,  or  because  they  have  been 
or  will  be  so  used.  Empty  cars  in  repair  shops,  in  yards,  on 
side  tracks,  those  in  use  to  transport  traffic  within  a  state  and 
for  that  purpose  alone,  are  not  in  use  to  move  articles  of 
interstate  commerce,  and  do  not  fall  under  the  ban  of  this 
law.  Neither  the  empty  dining  car  standing  upon  the  side 
track,  nor  the  freight  engine  which  was  used  to  turn  it  at  the 
little  station  in  Utah,  was  then  used  in  moving  interstate 
traffic,  within  the  meaning  of  this  statute,  and  this  case  did 
not  fall  within  the  provisions  of  this  law. 

The  judgment  below  must  accordingly  be  affirmed,  and  it  is 
so  ordered. 

THAYER,  Circuit  Judge.  I  am  unable  to  concur  in  the 
conclusion,  announced  by  the  majority  of  the  court,  that  the 
act  of  congress  of  March  2,  1893  (27  Stat  531,  c.  196),  does  not 
require  locomotive  engines  to  be  equipped  with  automatic 
couplers;  and  I  am  equally  unable  to  concur  in  the  other  con- 
clusion announced  by  my  associates  that  the  dining  car  in 
question  at  th^  time  of  the  accident  was  not  engaged  or  being 
used  in  moving  interstate  traffic. 

In  my  judgment,  it  is  a  very  technical  interpretation  of  the 
provisions  of  the  act  in  question,  and  one  which  is  neither  in 
accord  with  its  spirit  nor  with  the  obvious  purpose  of  the  law- 
maker, to  say  that  congress  did  not  intend  to  require  engines 
to  be  equipped  with  automatic  couplers.  The  statute  is 
remedial  in  its  nature ;  it  was  passed  for  the  protection  of 
human  life;  and  there  was  certainly  as  much,  if  not  greater, 
need  that  engines  should  be  equipped  to  couple  automatically, 
as  that  ordinary  cars  should  be  so  equipped,  since  engines 
have  occasion  to  make  couplings  more  frequently.  In  my 
opinion,  the  true  view  is  that  engines  are  included  by  the 
words ''any  car,"  as- used  in  the  second  section  of  the  act. 
The  word  ''car"  is  generic,  and  may  well  be  held  to  compre- 
hend a  locomotive  or  any  other  similar  vehicle  which  moves 
on  wheels ;  and  especially  should  it  be  so  held  in  a  case  like 
the  one  now  in  hand,  where  no  satisfactory  reason  has  been 
assigned  or  can  be  given  which  would  probably  have  in- 
fluenced congress  to  permit  locomotives  to  be  used  without 
automatic  coupling  appliances. 

I  am  also  of  opinion  that,  within  the  fair  intent  and  import 
of  the  act,  the  dining  car  in  question  at  the  time  of  the  acci- 
dent was  being  hauled  or  used  in  interstate  traffic.  The 
reasoning  by  which  a  contrary  conclusion  is  reached  seems  to 
me  to  be  altogether  too  refined  and  unsatisfactory  to  be  of  any 
practical  value.  It  was  a  car  which  at  the  time  was  employed 
in  no  other  service  than  to  furnish  meals  to  passengers  be- 
tween Ogden  and  San  Francisco.  It  had  not  been  taken  out 
of  that  service,  even  for  repairs  or  for  any  other  use,  when  the 
accident  occurred,  but  was  engaged  therein  to  the  same  extent 
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that  it  would  have  been  if  it  had  been  hauled  through  to 
Ogden,  and  if  the  accident  had  there  occurred  while  it  was 
beioK  torned  to  make  the  return  trip  to  San  Francisco.  The 
cars  composing  a  train  which  is  regularly  employed  in  inter- 
state traffic  ought  to  be  regarded  as  used  in  that  traffic  while 
the  train  is  being  made  up  with  a  view  to  an  immediate  de- 
parture on  an  interstate  journey  as  well  as  after  the  journey 
has  actually  begun.  I  accordingly  dissent  from  the  conclusion 
of  the  majority  of  the  court  on  this  point. 

While  I  dissent  on  the  foregoing  propositions,  I  concur  in 
the  other  view  which  is  expressed  in  the  opinion  of  the 
majority,  to  the  effect  that  the  case  discloses  no  substantial 
violation  of  the  provisions  of  the  act  of  congress,  because  both 
the  engine  and  the  dining  car  were  equipped  with  automatic 
coupling  appliances.  In  this  respect  the  case  discloses  a  com- 
pliance with  the  law,  and  the  ordinary  rule  governing  the  lia- 
bility of  the  defendant  company  should  be  applied.  The 
difficulty  was  that  the  car  and  engine  were  equipped  with 
couplers  of  a  different  pattern,  which  would  not  couple,  for 
that  reason,  without  a  link.  Janney  couplers  and  Miller 
couplers  are  in  common  use  on  the  leading  railroads  of  the 
country,  and  congress  did  not  see  fit  to  command  the  use  of 
either  style  of  automatic  coupler  to  the  exclusion  of  the  other, 
while  it  must  have  foreseen  that,  owing  to  the  manner  in 
which  cars  were  ordinarily  handled  and  exchanged,  it  would 
sometimes  happen,  as  in  the  case  at  bar,  that  cars  having 
different  styles  of  automatic  couplers  would  necessarily  be 
brought  in  contact  in  the  same  train.  It  made  no  express  pro- 
vision for  such  an  emergency,  but  declared  generally  that, 
after  a  certain  date,  cars  should  be  provided  with  couplers 
coupling  automatically.  The  engine  and  dining  car  were  so 
equipped  in  the  present  instance,  and  there  was  no  such  viola- 
tion of  the  provisions  of  the  statute  as  should  render  the 
defendant  company  liable  to  the  plaintiff  by  virtue  of  the  pro- 
visions contained  in  the  eighth  section  of  the  act.  In  other 
words,  the  plaintiff  assumed  the  risk  of  making  the  coupling 
in  the  course  of  which  he  sustained  the  injury.  On  this 
ground  I  concur  in  the  order  affirming  the  judgment  below. 


Kansas  City,  M.  &  B.  R.  Co.  v.  Wagand. 

{Supreme  Court  of  Alttbatna^  June  28 y  igo2,) 

[32  So.  Rep.  744.] 

Injury  to  Team  Working  on  Track— Failure  to  Maintain  Lookout.* 
Where    plaintiff's   mule   was   injured   by   defendant's  train    while 


foot-note  appended  to  Kansas  City,  M.  &B.  R.  Co.  v.  Henson 

(Ala.),  1  R.  R.  R.  674,  24  Am.  &.  Kng.  R.  Cas.,  K.  S.,  674;  I^ouis- 
▼ille  &  K.  R.  Co.  V.  Kice  (Ky.),  20  Am.  &  En^.  R.  Cas.,  N.  S.,  45; 
Southern  Ry.  Co.  v.  Reaves  (Ala.),  20  Am.  &  Eng.  R.  Cas.,  N.  8., 
784;  Keilbach  v.  Chicagfo,  M.  &  St.  P.  Ry.  Co.  (N.  Dak.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  28;  Louisville  &  N.  R.  Co.  v.  Bowen  (Ky.),  9 
Am.  &  Eng".  R.  Cas.,  N.  8.,  276. 
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plaintiff  was  employed  witli  his  team  on  defendant's  roadbed,  plain- 
tiff  was  entitled  to  tecover  for  any  failure  of  defendant's  servants  to 
perform  the  general  datj  of  keeping  a  lookout  for  stock  trespassing 
or  rightfully  on  the  track,  even  though  such  servants  had  no  knowl- 
edge that  road  work  was  in  progress. 

Same — Negligence — Question  for  Jury. 

Defendant's  freight  train  came  in  sight  of  plaintiff  and  his  team 
on  the  track  when  the  train  was  500  or  600  feet  away,  and  running, 
heavily  loaded,  down  grade  at  a  speed  of  20  miles  per  hour.  Defend- 
ant's engineer  testified  that  he  did  all  a  skillful  engineer  could  do 
to  prevent  the  accident,  but  that  it  was  not  possible  to  stop  the 
train :  held  that,  as  the  circumstances  of  the  accident  might  have 
afforded  ground  for  an  inference  opposed  to  the  testimony  of  the 
engineer,  the  question  of  negligence  was  properly  submitted  to  the 
jury. 

Same — Failure  to  Maintain  Lookout — Negligence. 

In  an  action  against  a  railroad  company  for  negligently  running 
its  train  against  plaintiff's  mule,  where  there  was  no  evidence  that 
the  engineer  alone  was  charged  with  the  duty  of  keeping  a  lookout, 
the  jury  were  entitled  to  consider  the  fault  in  the  conduct  of  the 
fireman,  as  well  as  the  engineer. 

Trover — Abandonment. 

Plaintiff's  mule  was  injured  by  defendant's  train,  and  plaintiff 
told  defendant's  section  foreman  that  he  did  not  want  the  mule,  and 
would  not  do  anything  for  it ;  that  it  would  always  be  crippled,  and 
had  better  be  killed.  The  foreman  told  plaintiff  to  lead  the  mule 
away,  and  he  would  kill  it,  or  have  it  killed.  Plaintiff  did  so,  and 
did  nothing  further  for  the  animal,  and  the  foreman,  claiming  to  be 
authorized  by  defendant  to  do  so,  sold  the  mule  to  a  third  person : 
held^  to  show,  as  a  matter  of  law,  that  plaintiff  abandoned  the  mule, 
so  that  he  was  not  thereafter  entitled  to  maintain  trover  against 
defendant  therefor. 

Appeal  from  city  court  of  Birmingham;  Chas.  A.  Senn» 
Jadge. 

Action  by  C.  H.  Wagand  against  the  Kansas  City,  Memphis 
&  Birmingham  Railroad  i3ompany.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Rereraed. 

In  the  first  count  of  the  complaint,  the  plaintiff  sued  to 
recover  in  an  action  of  case  for  the  negligence  of  the  defend- 
ant or  its  employees,  and  the  negligence,  as  alleged  therein^ 
was  as  follows:  ''Plaintiff  avers  that  at  the  time  aforesaid  the 
defendant  was  filling  in  a  trestle  at  or  near  Coal  Creek,  in 
Jefferson  coanty,  Alabama,  and  on  the  line  of  said  railroad, 
and  while  he  was  engaged  in  said  work,  the  defendant,  by  its 
servants. and  employees,  did  carelessly  and  negligently  mn 
one  of  its  trains  upon  and  against  a  mule  owned  by  plaintiff, 
and  did  thereby  bruise,  maim,  and  injure  said  mule,  to  plain- 
tiff's damages,  as  aforesaid."  The  other  counts  of  the  com- 
plaint and  the  ciicumstances  of  the  accident  are  sufficiently 
stated  in  the  opinion.  It  was  shown  that  the  train  which 
was  attached  to  the  engine  that  caused  the  accident  was  a 
freight  train ;  that  at  the  time  the  train  was  coming  around  a 
curve,  which  was  soo  or  6oo  feet  away  from  the  place  of  the 
accident,  and  it  was  running  at  the  rate  of  20  miles  an  hour, 

^  was  heavily  loaded;  that  from  said  curve  to  the  place  of 
\ccident  was  a  down  grade.     The  engineer  who  was  in 
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chaige  of  the  engine  testified,  as  a  witness  for  the  defendant, 
that  he  saw  the  plaintiff  and  his  team  on  the  track  as  soon  as 
be  came  around  the  carve;  that  he  did  all  things  in  his 
power,  and  everything  that  could  be  done  by  skillful  engi- 
neers, to  prevent  the  accident;  that  it  was  not  possible,  at 
the  speed  the  train  was  going,  to  stop  it,  after  the  mule  wmm 
seen,  before  the  train  reached  the  place  of  the  accident.  The 
other  facts  of  the  case  are  sufficiently  steled  In  the  opinion. 
The  defendant  regnfisfcad  iiw  court,  among  others,  to  give  to 
Ike  pBy  ilM  following  written  chafes,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  the  said  charges  as  asked : 
(i)  ''If  you  believe  from  the  evidence  that  the  engineer  in  charge 
of  the  train  was  guilty  of  no  negligence,  your  verdict  cannot 
be  for  the  plaintiff  under  the  first  count  of  the  complaint." 
'|(3)  If  yon  believe  the  evidence,  you  cannot  find  for  the  plain- 
tiff under  the  first  count  of  the  complaint.  (4)  If  you  believe 
the  evidence,  you  cannot  find  for  the  plaintiff  under  the  second 
count  of  the  complaint"  There  were  verdict  and  judgment 
for  the  plaintiff,  assessing  his  damages  at  $125.  The  defend- 
ant appeals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Walker,  Tillman,  Campbell  &  Porter,  for  appellant 

SHARPE,  J.  Being  employed  by  defendant's  contractor, 
plaintiff  was  using  his  team  to  draw  a  wheeled  scraper  on  a 
high  part  of  defendant's  roadbed  when  a  train  came  around  a 
curve  and  into  sight  500  or  600  feet  away.  Plaintiff  turned  the 
team  off  the  track,  but  a  wheel  of  the  scraper  was  struck  by  the 
train,  and  as  a  result  of  the  jerk,  or  in  some  other  way,  the  train 
also  struck  one  of  the  mules,  breaking  a  bone  of  its  hip. 
Afterwards  plaintiff  told  defendant's  section  foreman  he  would 
not  do  anything  with  the  mule,  or  anything  for  it,  and  did  not 
want  it;  that  if  it  lived  it  would  still  be  crippled,  and  that  it 
would  be  better  ''to  kill  it  out  of  its  misery."  The  foreman 
then  told  plaintiff  to  lead  the  mule  over  the  hill,  and  he  would 
kill  it  or  have  it  killed.  Thereupon  plaintiff  carried  the 
animal  to  the  place  so  designated,  left^  it  there,  and  there  is 
nothing  to  show  he  ever  afterwards  did  anything  for  or  with 
it  The  next  day  after  plaintiff  so  left  the  mule,  'the  section 
foreman,  claiming  to  have  authority  from  his  company  to  do 
so,  sold  the  mule  for  $5  to  a  third  person,  who  subsequently 
cured  and  kept  it  In  his  complaint  the  plaintiff  counts,  first, 
incase;  second,  in  trover;  and,  third,  for  a  willful  injury  to 
the  mule;  but  as  to  the  latter  count  the  jury  were  charged 
affirmatively  for  the  defendant. 

I.  Though  defendant's  servants  who  were  running  the  train 
may  not  have  known  the  road  work  was  in  progress,  they 
were  under  the  general  duty  to  keep  a  lookout,  in  order  to 
avoid  injury  to  stock  whether  trespassing  or  rightfully  on  the 
track ;  and  since  plaintiff  was  using  his  team  rightfully,  he  is 
in  positioB  to  complain  of  any  failure  to  keep  such  lookout. 
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as  well  as  of  any  neglect  of  the  further  duty  which  rested  on 
defendant  to  ase  diligent  efforts  to  avoid  injary  to  the  team 
after  its  perilous  position  was  discovered.  The  space  over 
which  the  train  had  to  pass  before  reaching  the  team  after  it 
came  within  range  ol  the  trainmen's  vision*  together  with  the 
train's  velocity  at  the  place  of  accident,  were  circumstances 
in  evidence  which  may  have  afforded  an  inference  opposed  to 
testimony  of  defendant's  witnesses  concerning  both  the  look- 
out and  the  efforts  made  at  checking  speed,  and  therefore  the 
question  of  negligence  was  properly  left  to  the  jury. 

2.  Without  evidence  that  the  engineer  was  alone  chained 
with  those  duties,  especially  that  of  looking  ahead,  the  jury 
had  the  right  to  consider  of  fault  in  the  conduct  of  the  fire- 
man, as  well  as  of  the  engineer. 

3.  The  owner  of  personal  property  may  devest  himself  of 
title  by  abandonment,  and,  after  doing  so,  he  cannot  maintain 
trover  against  one  who  thereafter  assumes  the  ownership. 
Wyman  v.  Hurlburt,  12  Ohio,  81,  40  Am.  Dec.  461 ;  i  Am.  & 
Eng.  Enc.  Law,  2.  This  can  be  only  where  the  owner  has 
intended  to  relinquish  his  property  rights,  and  where  the  evi- 
dence on  the  point  is  conflicting,  or  leaves  room  for  contrary 
inferences,  the  question  of  abandonment  vel  non  is  for  the 
jury.  Here,  however,  the  evidence  is  without  conflict,  and 
the  plaintiff's  declarations  and  conduct,  above  referred  to, 
lead  solely  to  the  conclusion  that  the  plaintiff  both  entertained 
and  carried  out  the  intention  of  abandoning  his  property  in 
the  animal.  In  view  of  such  proof,  defendant  was  entitled  to 
have  the  jury  charged  upon  the  assumption  that  the  plaintiff 
had  no  interest  in  the  animal  when  the  suit  was  brought,  and 
therefore  no  right  to  recover  under  the  second  count  of  the 
complaint.  For  the  refusal  of  charge  4,  requested  by  defend- 
ant, the  judgment  must  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Weeks  v.  Wilmington  &  W.  R.  Co. 

{Supreme  Courts/ North  Carolina^  Sept.  jo,  1902,) 

[42  S.  K.  Rep.  541.] 

Contributory  Negligence — Jumping  from  Trestle  tlirough  Friglit. 

Plaintiff,  who  was  a  lady,  and  two  female  companions  were  walking* 
on  the  track  of  defendant  railway  company,  and  as  they  passed  the 
station  heard  the  agent  say  that  the  mail  train  was  expected  in  17 
minutes.  They  continued  walking  on  the  track,  and  went  out  on  a 
trestle  a  distance  of  120  feet,  beyond  which  was  a  bridge  117  feet 
long.  Plaintiff  testified  that  they  knew  when  they  went  on  the 
trestle  that  they  had  not  time  to  get  across  the  bridge  and  trestle 
before  the  train  came.  On  reaching  the  edge  of  the  bridge  proper, 
they  looked  back,  saw  a  train  coming,  and  tried  to  return  over  the 
trestle.  The  train  was  not  going  to  cross  the  bridge,  but  plaintiff, 
not  knowing  this,  and  fearing  she  would  not  be  able  to  get  oSt  the 
trestle  before  the  train  reached  her,  jumped  from  the  trestle,  and  waa 
injured:  held,  that  in   going  on    the   trestle  plaintiff  was  guilty  of 
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neglig^ence  as  a  matter  of  law,    making  her  responsible  for  her  im- 
fimdent  method  of  iavoiding  the  threatened  injury. 

Negligence — Doctrine  of  Discovered  Peril. 

If  the  train  stopped  before  plaintiff  jum(>ed,  and  did  not  go  on 
the  trestle  until  afterward,  defendant  was  not  guilty  of  negligence, 
under  the  doctrine  of  discovered  peril. 

Appeal  from  superior  conrt,  Jones  county ;  Winston,  Judge. 

Action  by  Mamie  Weeks  against  the  Wilmington  &  Weldon 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Junius  Davis,  for  appellant. 

Sinamons  &  Ward  and  P.  M.  Pearsall,  for  appellee. 

COOK,  J.    On  October  3,   1899,  plaintiff  and  two  other 
ladies.  Misses  Simmons  and  Emmett,  were  out  walking,  and 
as  they  passed  by  defendant's  depot  beard  the  agent  say  that 
the  mail  train,  due  from  the  north,  was  expected  in  17  minutes. 
They  then  walked  along  the  railroad  track  towards  the  Trent 
river,  some  400  feet  distant,  which  is  spanned  by  a  raihroad 
bridge.    Before  reaching  the  river,  the  track  is  upon  an  em- 
bankment about  12  feet  high,  then  follows  a  trestle  120  feet  to 
the  river,  and  12  or  14  feet  above  the  ground,  then  the  bridge 
117  feet  across,  and  then  the  trestle  on  the  north  side  31  feet 
Ions*    The  bridge  and  trestle  are  not  provided  with  any  con- 
veniences as  a  passway  for  people,  nor  is  there  any  place  of 
safety  provided  for  people  to  protect  themselves  from  a  pass- 
ing train.    When  they  came  to    the   trestle,  they  did  not 
intend  to  go  across,   for,  testifies  the  plaintiff,  ''we  knew  we 
conld  not  get  across  before  the  train  came,"  but  continued 
their  walk  upon  the  trestle  (120  feet,  nearly  half  way  across), 
nntil  they  reached  the  bridge,  just  over  the  water,  when  one 
of  them  suggested,  ''Suppose  the  train  would  come,  what 
should  we  do?"    Just  then  they  looked  back,  and  saw  a  train 
coming  (this  wss  a  log  train,  coming  up  from  Maysville  to 
Polloksville  to  take  siding  and  let  the  passenger  train  pass), 
and  turned  back,  meeting  it,  which  was  then  a  "little  way  from 
the  depot."    Miss  Emmett  ran  and  got  off  the  trestle,  and 
ran  down  the  embankment  some  2^  or  50  yards  ahead  of  the 
engine,  and  the  other  two  might  have  done  likewise,  but  Miss 
Simmons  would  not  run  and  leave  Miss  Weeks,  the  plaintiff, 
who  was  weak  and  feeble,  caused  by  an  accident  which  had 
happened  to  her  two  months  previous,  rendering  her  unable  to 
run  fast.     But  such  weakness  and  feebleness  were  not  known 
to  defendant's  employees  on  the  train.    The  train  was  not 
going  to  cross  the  bridge,  but  this  was  not  known  to  plaintiff 
and  her  companions.     Miss  Simmons  had  plaintiff  by  the 
hand,  and  they  were  trying  to  get  off,  but  plaintiff,  being 
weak,  and  thinking  that  she  could  not  get  off,  pushed  Miss 
Simmons  aside,   and  seeing    the  engine    coming  near  the 
trestle,  Miss  Simmons  swung  down  by  the  capsill  her  length, 
and  jumped,  landing  upon  the  ground  unhurt,  and  plaintiff 


30  Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Weeks  v.  Wilmingtcm  &  W.  R.  Co 

jamped  from  the  top  of  the  trestle  to  the  groond»  14  feet 
beneath,  and  was  injured  in  the  ankle  and  back.  Plaintid 
and  Miss  Emmett  and  one  of  defendant's  witnesses  testified 
that  when  she  jamped,  the  engine  was  close  upon  and  mov- 
ing towards  her,  and  did  not  stop  until  it  had  passed  beyond 
the  place  from  which  she  jnmped ;  and  while  upon  the  ground, 
plaintiff  and  Miss  Simmons  looked  up,  and  saw  log  cars  above 
them,  and  the  cinders  from  the  engine  fell  down  upon  them. 
Eight  witnesses  (three  of  whom  were  employees  upon  the 
train,  and  five  not  connected  with  defendant)  testified  on 
behalf  of  defendant  that  the  train  stopped  at  the  clear  post, 
12  or  16  feet  from  the  trestle,  and  did  not  go  upon  the  trestle 
until  after  the  ladies  had  jumped  off.  There  was  also  evi- 
dence that  one  of  the  employees  of  defendant  company 
(Brandt)  hallooed  to  the  ladies  not  to  jump,  and  that  it  was 
heard  by  the  witness  Lee,  125  yards  away.  Witness  Harriott 
testified  that  plaintiff  was  about  two  bents  (about  24  feet) 
from  the  south  end  of  the  trestle  when  she  jumped. 

Of  the  eight  assignments  of  error,  we  deem  it  necessary  to 
consider  only  the  third.  Defendant  requested  the  court  to 
charge  the  jury  that  '4f  the  jury  shall  believe  from  the  evi- 
dence that  the  engine  of  the  defendant  stopped  upon  the  em- 
bankment on  the  south  end  of  the  trestle,  and  did  not  go  upon 
the  trestle  until  after  the  plaintiff  had  jumped  from  the  trestle, 
then  the  jury  should  answer  the  first  issue 'No.'"  The  first 
issue  was,  ''Was  plaintiff  injured  by  the  negligence  of  the 
defendant?"  His  honor  refused  to  give  this  instruction,  and 
in  this  there  is  error.  This  raihroad  bridge  and  trestle  were 
constructed  solely  for  the  use  of  the  defendant  company,  and 
no  invitation  was  extended  to  the  public  to  go  upon  them,  so 
no  place  of  safety  was  provided  against  the  passing  of  trains. 
Plaintiff  knew  of  its  danger,  for  that  was  apparent.  She  also 
knew  that  a  train  was  expected  to  cross  it  within  17  minutes 
after  she  left  the  depot,  400  feet  away,  and  knew  that  she 
could  not  get  across  before  the  train  came,  and  in  the  face  of 
such  knowledge  went  nearly  half  way(i20  feet)across  it,  without 
stopping  to  consider  the  danger.  Being  uninvited,  and  with- 
out even  showing  a  license  to  enter  upon  it,  she  voluntarily 
put  herself  in  a  dangerous  and  perilous  condition,  and  became 
a  trespasser. 

There  is  no  conflict  in  the  evidence  concerning  the  trestle 
and  bridge,  and  of  the  plaintiff's  being  on  it,  and  of  her  con- 
duct while  there,  and  that  the  trestle  was  from  12  to  14  feet 
high,  and  a  place  of  danger;  so  negligence  becomes  a  question 
of  law,  and  this  court  has  decided  that  such  entry  upon  a 
trestle  under  similar  circumstances  is  contributory  negligence. 
Therefore,  upon  the  uncontradicted  evidence  of  plaintiff  and 
defendant,  plaintiff  was  guilty  of  negligence  in  going  upon 
the  trestle.  In  Little  v.  Railroad  Co.,  119N.  C,  on  page  776, 
26  S.  E.  no,  the  court  says:  "It  was  decided  in  Clark  v. 
Railroad  Co.,  109  N.  C.  430,  14  8.  E.  43,  14  L.  R.  A.  749, 
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that  a  person  who  places  himself  on  a  railroad  trestle  so  high 
as  to  make  it  perilous  for  him  to  jump  to  the  ground  is  negli- 
gent, and  that  he  is  guilty  of  contributory  negligence  if  he  is 
injured  by  a  passing  train."  In  this  case  plaintiff  was  not 
injured  by  a  passing  train,  but  was  injured  by  her  own  act, 
which  18  alleged  and  insisted  upon  as  having  been  forced  upon 
her  by  the  negligence  of  defendant  in  not  stopping  its  train, 
and  by  failing  to  do  so,  forced  her,  as  a  dernier  ressort,  to 
accept  the  lesser  of  two  apparent  dangers.  If  the  train  was 
stopped  at  or  near  the  clear  post,  as  testified  to  by  defendant's 
witnesses,  then  defendant  discharged  ita  duty,  and  would  not 
be  liable;  but  if  it  was  not  stopped,  but  continued  its  course, 
as  testified  to  by  plaintiff  and  her  witnesses,  it  would  be. 
When  did  it  become  the  duty  of  defendant  to  stop  the  train  ? 
When  the  engineer  first  saw  the  ladies  on  the  trestle?  Cer- 
tainly not,  for  he  saw  one  run  forward,  and  get  off,  25  or  50 
yards  ahead  of  the  engine.  The  other  two  remained  upon  the 
trestle,  and  were  in  no  danger  of  the  engine,  if  it  was  to  be 
stopped  at  the  clear  post,  as  testified  to  by  the  employees  on 
the  train.  They  had  the  same  opportunity,  and  apparently  a 
like  physical  power,  to  come  forward  and  get  off  that  Miss 
Emmett  had,  had  they  so  desired.  Why  they  remained  was 
not  known  to  the  engineer.  He  did  not  know  of  the  feeble 
condition  of  plaintiff,  but  had  a  right  to  presume  that  she  was 
able  to  take  care  of  herself,  and  that  she  and  her  companion 
would  do  so.  If,  being  coniscious  of  her  feeble  condition,  she 
became  frightened,  and  in  her  excitement  imprudently  and 
unnecessarily  jumped  over  and  was  injured,  that  was  her  mis- 
fortune, and  not  defendant's  fault.  She  was  not  placed  or 
induced  to  go  upon  the  trestle  by  any  negligence  of  defendant 
company,  but,  being  there,  she  could  have  remained  or  gone 
in  the  direction  of  the  bridge  with  perfect  safety,  if  unable  to 
head  off  the  train,  as  Miss  Emmett  did.  Therefore,  if  she 
adopted  a  perilous  mode  in  endeavoring  to  escape  an  appre- 
hended danger  under  excitement,  defendant  could  not  be 
responsible  for  the  result  Beach,  Contrib.  Neg..  (3d  Ed.)  § 
40;  Jones  V.  Boyce,.!  Starkie,  493*  Had  plaintiff  gone  upon 
the  trestle  through  the  negligence  of  defen^lH^t,  and  acted 
negligently  or  wildly  under  the  excitement  in  adopting  a 
means  of  escape,  and  been  injured,  then  it  would  not  be  con- 
sidered negligence  or  contributory  negligence,  although  there 
may  have  been  at  her  command  a  safer  and  more  certain 
means  of  escape,  '4or  the  reason  that  persons  in  great  peril 
are  not  required  to  exercise  all  that  presence  of  mind  and 
carefainess  which  are  justly  required  of  a  careful  and  prudent 
man  nnder  ordinary  circumstances."  Beach,  supra.  But 
''no  snch  allowance  is  made  in  favor  of  one  whose  own  fault 
has  brought  him  into  the.peril  which  disturbs  his  judgment." 
I  Shear,  ft  R.  Neg.  §  89.  So,  plaintiff  having  voluntarily  gone 
upon  this  dangerous  place,  which  is  deemed  negligence  by 
our  court  (Little  v..  Railroad,  supra),  she  would  be  required  to 
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gaaranty  her  own  jadgment  when  confronted  with  peril,  and 
the  emei^ency  arose.  But  plaintiff  alleges,  and  so  testifies, 
together  with  two  other  witnesses,  that  the  train  did  not  stop, 
and  had  she  remained  on  the  trestle  she  would  have  been 
killed;  wherefore  she  acted  prudently,  and  escaped  with  an 
injured  ankle  and  back  rather  than  lose  her  life.  Whether 
this  was  so  or  not  was  most  material  to  the  issue.  If  it  be 
true,  as  she  testifies,  then  defendant  company,  having  had  the 
last  clear  chance,  and  having  failed  to  exercise  it,  would  be 
guilty  of  negligence,  and  plaintiff  would  be  entitled  to  recover, 
notwithstanding  her  negligence.  But  if  it  be  not  troe, 
and  be  as  testified  to  by  eight  witnesses  on  behalf  of 
defendant,  and  the  engine  was  stopped  some  31;  or  40  feet 
from  her,  then  she  was  not  in  peril  from  the  approaching  train, 
and  no  allowance  would  be  made  by  the  unwise,  negligent, 
and  imprudent  method  of  escape  adopted  by  her  under  excite- 
ment and  apprehension,  and  defendant  company  would  not  be 
guilty  of  negligence,  and  his  honor  should  have  instructed  the 
jury  as  prayed  for  in  the  third  prayer. 
New  trial. 

DOUGLAS,  J.,  concurs  only  in  result 


Sego  v.   Southern  Pac.  Co. 

{Supreme  Court  of  California^  Oct.  2^  igo2,) 
[70  Pac.  Rep.  279.] 

Railroads—Accident  at  Crossing— Company's  Willful  Negligence — Con- 
tributory Negligence — Effect.* 
Though  a  railroad  company  was  willfully  and  wantonly  negligent 
in  running  a  train  at  excessive  speed  over  a  crossing  greatly  used 
by  the  public  where  there  was  no  flagman,  yet  where  a  traveler  neg-' 
ligently  attempted  to  cross  the  track  in  front  of  such  train,  and  was 
killed,  the  company  was  not  liable  in  damages. 

Department  i.  Appeal  from  superior  court,  Solano  county ; 
A.  J.  Buckles,  Judge. 

Action  by  F.  F.  Sego  against  the  Southern  Pacific  Com- 
pany. From^*^  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Arthur  W.  North,  Frank  R.  Devlin,  and  George  R.  Lovejoy, 
for  appellant. 
George  A.  Lament  and  Foshay  Walker,  for  respondent. 

GAROUTTE,  J.  Action  for  damages  brought  by  the  father 
for  the  death  of  his  son,  defendant's  train  having  killed  him 
at  a  highway  crossing.  Defendant  relied  upon  contributory 
negligence,  and  at  the  conclusion  of  plaintiff's  evidence  he 
was  nonsuited  upon  that  ground.  The  appeal  is  taken  from 
the  judgment  and  a  bill  of  exceptions  containing  the  evidence. 

*See  foot-note  appended    to  Chicago,    I.    &   L.    Ry.    Co.   v.    Reed 
(Ind.),  3  R.  R.  R.  627,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  627. 
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For  the  purposes  of  this  appeal  it  will  be  assumed  that 
deceased  was  guilty  of  contributory  negligence  in  attempting 
to  cross  the  railroad  track  in  front  of  the  moving  train.     It 
will  also  be  assumed  for  the  purposes  of  the  appeal  that 
defendant  was  guilty  of  negligence  by  reason  of  the  manner  in 
which  it  was  running  its  train  at  the  place  of  the  accident, 
in  this :  that  the  speed  was  excessive,  and  that  the  crossing 
was  one  greatly  used  by  the  traveling  public,  —no  flagman 
being  in  attendance.     In  the  face  of  the  two  concessions  sug- 
gested, involving  the  negligence  of  the  defendant  and  the  con- 
tributory negligence  of  the  party  killed,  plaintiff  claims  that 
defendant  was  guilty  of  wanton  and  willful  negligence  in  run- 
ning its  train  at  an  excessive  rate  of  speed  at  the  place  where 
the  accident  occurred,  and  therefore  deceased's  contributory 
negligence  does  not  defeat  a  recovery.    Whatever  the  law 
upon  this  question  may  be  in  some  of  the  other  states  of  the 
Union,  we  are  not  specially  concerned,  for  in  this  state  it  may 
be  said  to  be  well  settled.     This  question  was  directly  in- 
volved in  O'Brien  v.  McGlinchy,  68  Me.  $$2,  where  the  court 
said:    ''Generally,  it  is  a  defense  to  an  action  of  tort  that  the 
plaintiff's  negligence  contributed  to  produce  the  injury.     But 
in  cases  falling  within  the  foregoing  description,  where  the 
negligent  acts  of  the  parties  are  distinct  and  independent  of 
each  other,  the  act  of  the  plaintiff  preceding  that  of  the 
defendant,  it  is  considered  that  the  plaintiff's  conduct  does  not 
contribute  to  produce  the  injury,  if,  notwithstanding  his  neg- 
ligence, the  injury  could  have  been  avoided  by  the  use  of 
ordinary  care  at  the   time  by   the    defendant.     This    rule 
applies  usually  in  cases  where  the  plaintiff  or  his  property  is 
in  some  position  of  danger  from  a  threatened  contact  with 
some  agency  under  the  control  of  the  defendant,  when  the 
plaintiff  cannot,  and  the  defendant  can,  prevent  an  injury. 
Lord  Ellenborough,  in  Butterfield  v.   Forrester,  1 1  East,  6o, 
--;a  much-quoted  case,  — declared  that  'one's  being  in  fault 
will  not  dispense  with  another's  using  ordinary  care. '    Black- 
bum,  J.,  in  Radley  v.  Railway  Co.,  L.  R.  lo  Exch.  lOO,  ex- 
presses the  idea  in  this  wise:    'A  man  is  bound,  when  he  puts 
himself  in  a  place  where  he  knows  other  persons  are  coming, 
not  only  for  his  own  safety,  but  for  that  of  his  neighbors,  to 
take  reasonable  care  of  himself  and  of  his  property ;  but, 
whether  he  does  this  or  not,  it  does  not  relieve  anybody  else 
who  comes  there  from  the  duty    of  also   taking  reasonable 
care.'    *    *    *    But  this  principle  would  not  govern  where 
both  parties  are  contemporaneously  and  actively  in  fault,  and 
by  their  mutual  carelessness  an  injury  ensues  to  one  or  both 
of  them ;  not  where  the  negligent  act  of  the  defendant  takes 
phce  first,  and  the  negligence  of  the  plaintiff  operates  as  an 
intervening  cause  between  it  and  the  injury."    The  law  is 
well  stated  in  this  Maine  case,  and  it  has  been  approved  by 
leveral  decisions  of  this  court.    It  appeals  to  sound  reason 
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not  be  held  to  come  within  the  fair  import  of  the  terms  of 
this  law  either  becaase  their  owner  intends  to  use  them  for 
that  purpose  at  some  fatare  time,  or  becaase  they  have  been 
or  will  be  so  used.  Empty  cars  in  repair  shops,  in  yards,  on 
side  tracks,  those  in  use  to  transport  traffic  within  a  state  and 
for  that  purpose  alone,  are  not  in  use  to  move  articles  of 
interstate  commerce,  and  do  not  fall  under  the  ban  of  this 
law.  Neither  the  empty  dining  car  standing  upon  the  side 
track,  nor  the  freight  engine  which  was  used  to  turn  it  at  the 
little  station  in  Utah,  was  then  used  in  moving  interstate 
traffic,  within  the  meaning  of  this  statute,  and  this  case  did 
not  fall  within  the  provisions  of  this  law. 

The  judgment  below  must  accordingly  be  affirmed,  and  it  is 
so  ordered. 

THAYER,  Circuit  Judge.  I  am  unable  to  concur  in  the 
conclusion,  announced  by  the  majority  of  the  court,  that  the 
act  of  congress  of  March  2,  1893  (27  Stat.  531,  c.  196),  does  not 
require  locomotive  engines  to  be  equipped  with  automatic 
couplers ;  and  I  am  equally  unable  to  concur  in  the  other  con- 
clusion announced  by  my  associates  that  the  dining  car  in 
question  at  th^  time  of  the  accident  was  not  engaged  or  being 
used  in  moving  interstate  traffic. 

In  my  judgment,  it  is  a  very  technical  interpretation  of  the 
provisions  of  the  act  in  question,  and  one  which  is  neither  in 
accord  with  its  spirit  nor  with  the  obvious  purpose  of  the  law- 
maker, to  say  that  congress  did  not  intend  to  require  engines 
to  be  equipped  with  automatic  couplers.  The  statute  is 
remedial  in  its  nature ;  it  was  passed  for  the  protection  of 
human  life;  and  there  was  certainly  as  much,  if  not  greater, 
need  that  engines  should  be  equipped  to  couple  automatically, 
as  that  ordinary  cars  should  be  so  equipped,  since  engines 
have  occasion  to  make  couplings  more  frequently.  In  my 
opinion,  the  true  view  is  that  engines  are  included  by  the 
words ''any  car,"  as- used  in  the  second  section  of  the  act. 
The  word  ''car"  is  generic,  and  may  well  be  held  to  compre- 
hend a  locomotive  or  any  other  similar  vehicle  which  moves 
on  wheels;  and  especially  should  it  be  so  held  in  a  case  like 
the  one  now  in  hand,  where  no  satisfactory  reason  has  been 
assigned  or  can  be  given  which  would  probably  have  in- 
fluenced congress  to  permit  locomotives  to  be  used  without 
automatic  coupling  appliances. 

I  am  also  of  opinion  that,  within  the  fair  intent  and  import 
of  the  act,  the  dining  car  in  question  at  the  time  of  the  acci- 
dent was  being  hauled  or  used  in  interstate  traffic.  The 
reasoning  by  which  a  contrary  conclusion  is  reached  seems  to 
me  to  be  altogether  too  refined  and  unsatisfactory  to  be  of  any 
practical  value.  It  was  a  car  which  at  the  time  was  employed 
in  no  other  service  than  to  furnish  meals  to  passengers  be- 
tween Ogden  and  San  Francisco.  It  had  not  been  taken  out 
of  that  service,  even  for  repairs  or  for  any  other  use,  when  the 
accident  occurred,  but  was  engaged  therein  to  the  same  extent 
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that  it  would  have  been  if  it  had  been  hauled  throngh  to 
Ogden,  and  if  the  accident  had  there  occurred  while  it  was 
being  tnmed  to  make  the  return  trip  to  San  Francisco.  The 
cars  composing  a  train  which  is  regularly  employed  in  inter- 
state traffic  ought  to  be  regarded  as  used  in  that  traffic  while 
the  train  is  being  made  up  with  a  view  to  an  immediate  de- 
parture on  an  interstate  journey  as  well  as  after  the  journey 
has  actually  begun.  I  accordingly  dissent  from  the  conclusion 
of  the  majority  of  the  court  on  this  point. 

While  I  dissent  on  the  foregoing  propositions,  I  concur  in 
the  other  view  which  is  expressed  in  the  opinion  of  the 
majority,  to  the  effect  that  the  case  discloses  no  substantial 
violation  of  the  provisions  of  the  act  of  congress,  because  both 
the  engine  and  the  dining  car  were  equipped  with  automatic 
coupling  appliances.  In  this  respect  the  case  discloses  a  com- 
pliance with  the  law,  and  the  ordinary  rule  governing  the  lia- 
bility of  the  defendant  company  should  be  applied.  The 
difficulty  was  that  the  car  and  engine  were  equipped  with 
couplers  of  a  different  pattern,  which  would  not  couple,  for 
that  reason,  without  a  link.  Janney  couplers  and  Miller 
couplers  are  in  common  use  on  the  leading  railroads  of  the 
country,  and  congress  did  not  see  fit  to  command  the  use  of 
either  style  of  automatic  coupler  to  the  exclusion  of  the  other, 
while  it  must  have  foreseen  that,  owing  to  the  manner  in 
which  cars  were  ordinarily  handled  and  exchanged,  it  would 
sometimes  happen,  as  in  the  case  at  bar,  that  cars  having 
different  styles  of  automatic  couplers  would  necessarily  be 
brought  in  contact  in  the  same  train.  It  made  no  express  pro- 
vision for  such  an  emergency,  but  declared  generally  that, 
after  a  certain  date,  cars  should  be  provided  with  couplers 
coupling  automatically.  The  engine  and  dining  car  were  so 
equipped  in  the  present  instance,  and  there  was  no  such  viola- 
tion of  the  provisions  of  the  statute  as  should  render  the 
defendant  company  liable  to  the  plaintiff  by  virtue  of  the  pro- 
visions contained  in  the  eighth  section  of  the  act.  In  other 
words,  the  plaintiff  assumed  the  risk  of  making  the  coupling 
in  the  course  of  which  he  sustained  the  injury.  On  this 
ground  I  concur  in  the  order  affirming  the  judgment  below. 


Kansas  City,  M.  &  B.  R.  Co.  v.  Wagand. 

{Supreme  Court  of  Alabama,  June  28, 1902,) 

[32  So.  Rep.  744.] 

Injury  to  Team  Working  on  Track— Failure  to  Maintain  Lookout.* 
Where   plaintiff's  mule   was   injured   by   defendant's  train    while 

*See  foot-note  appended  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Henson 
(Ala.).  1  R.  R.  R.  674,  24  Am.  &.  E^ngf.  R.  Cas.,  K.  S.,  674;  I^ouis- 
YiUe  &  N.  R.  Co.  v,  Kice  (Ky.),  20  Am.  &  En^.  R.  Cas.,  N.  S.,  45; 
Southern  Ry.  Co.  v.  Reaves  (Ala.),  20  Am.  &  Engf.  R.  Cas.,  N.  8., 
784;  Keilbach  v.  Chicago,  M.  &.  St.  P.  Ry.  Co.  (N.  Dak.),  14  Am.  & 
Kng.  R.  Cas.,  N.  S.,  28;  Louisville  &  N.  R.  Co.  v.  Bowen  (Ky.),  9 
Am.  &  £ng.  R.  Cas.,  N.  S.,  276. 
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plaintiff  ^as  employed  with  his  team  on  defendant's  roadbed,  plain- 
tiff was  entitled  to  recover  for  any  failure  of  defendant's  servants  to 
perform  the  general  duty  of  keeping  a  lookout  for  stock  trespassing 
or  rightfully  on  the  track,  even  though  such  servants  had  no  knowl- 
edge that  road  work  was  in  progress. 

Same— Negligence— Question  for  Jury. 

Defendant's  freight  train  came  in  sight  of  plaintiff  and  his  team 
on  the  track  when  the  train  was  500  or  600  feet  away,  and  running, 
heavily  loaded,  down  grade  at  a  speed  of  20  miles  per  hour.  Defend- 
ant's engineer  testified  that  he  did  all  a  skillful  engineer  could  do 
to  prevent  the  accident,  but  that  it  was  not  possible  to  stop  the 
train:  held  that,  as  the  circumstances  of  the  accident  might  have 
afforded  ground  for  an  inference  opposed  to  the  testimony  of  the 
engineer,  the  question  of  negligence  was  properly  submitted  to  the 
jury. 

Same — Failure  to  Maintain  Lookout — Negligence. 

In  an  action  against  a  railroad  company  for  negligently  running 
its  train  against  plaintiff's  mule,  where  there  was  no  evidence  that 
the  engineer  alone  was  charged  with  the  duty  of  keeping  a  lookout, 
the  jury  were  entitled  to  consider  the  fault  in  the  conduct  of  the 
fireman,  as  well  as  the  engineer. 

Trover — Abandonment. 

Plaintiff's  mute  was  injured  by  defendant's  train,  and  plaintiff 
told  defendant's  section  foreman  that  he  did  not  want  the  mule,  and 
would  not  do  anything  for  it ;  that  it  would  always  be  crippled,  and 
had  better  be  killed.  The  foreman  told  plaintiff  to  lead  the  mule 
away,  and  he  would  kill  it,  or  have  it  killed.  Plaintiff  did  so,  and 
did  nothing  further  for  the  animal,  and  the  foreman,  claiming  to  be 
authorized  by  defendant  to  do  so,  sold  the  mule  to  a  third  person : 
held^  to  show,  as  a  matter  of  law,  that  plaintiff  abandoned  the  mule, 
so  that  he  was  not  thereafter  entitled  to  maintain  trover  against 
defentent  therefor. 

Appeal  from  city  court  of  Birmingham;  Chas.  A.  Senn» 
Judge. 

Action  by  C.  H.  Wagand  against  the  Kansas  City,  Memphis 
&  Birmingham  Raihroatl  £^ompaay.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Rer^sed. 

In  the  first  count  of  the  complaint,  the  plaintiff  sued  to 
recover  in  an  action  of  case  for  the  negligence  of  the  defend- 
ant or  its  employees,  and  the  negligence,  as  alleged  therein* 
was  as  follows:  ''Plaintiff  avers  that  at  the  time  aforesaid  the 
defendant  was  filling  in  a  trestle  at  or  near  Coal  Creek,  in 
Jefferson  county,  Alabama,  and  on  the  line  of  said  railroad, 
and  while  he  was  engaged  in  said  work,  the  defendant,  by  its 
servants. and  employees,  did  carelessly  and  negligently  run 
one  of  its  trains  upon  and  against  a  mule  owned  by  plaintiff, 
and  did  thereby  bruise,  maim,  and  injure  said  mule,  to  plain- 
tiff's damages,  as  aforesaid."  The  other  counts  of  the  com- 
plaint and  the  ciicumstances  of  the  accident  are  sufficiently 
stated  in  the  opinion.  It  was  shown  that  the  train  which 
was  attached  to  the  engine  that  caused  the  accident  was  a 
freight  train ;  that  at  the  time  the  train  was  coming  around  a 
curve,  which  was  500  or  600  feet  away  from  the  place  of  the 
accident,  and  it  was  running  at  the  rate  of  20  miles  an  hour» 
and  was  heavily  loaded;  that  from  said  curve  to  the  place  of 
the  accident  was  a  down  grade.     The  engineer  who  was  in 
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charsre  of  the  engine  testified,  as  a  witness  for  the  defendant, 
that  he  saw  the  plaintiff  and  his  team  on  the  track  as  soon  as 
he  came  around  the  carve;  that  he  did  all  things  in  his 
power,  and  everything  that  could  be  done  by  skillful  engi- 
neers, to  prevent  the  accident ;  that  it  was  not  possible,  at 
the  speed  the  train  was  going,  to  stop  it,  after  the  mule  wis 
seen,  before  the  train  reached  the  place  of  the  ucdduA.  The 
other  facts  of  the  case  are  suflBcienilj  italed  In  the  opinion. 
The  defendant  reanastfid  the  court,  among  others,  to  give  to 
the  fsrsrtlK  following  written  charges,  and  separately  excepted 
to  the  court's  refusal  to  give  each  of  the  said  charges  as  asked : 
(i)  "If  you  believe  from  the  evidence  that  the  engineer  in  charge 
of  the  train  was  guilty  of  no  negligence,  your  verdict  cannot 
be  for  the  plaintiff  under  the  first  count  of  the  complaint." 
''(3)  If  you  believe  the  evidence,  you  cannot  find  for  the  plain- 
tiff under  the  first  count  of  the  complaint.  (4)  If  you  believe 
the  evidence,  you  cannot  find  for  the  plaintiff  under  the  second 
count  of  the  complaint "  There  were  verdict  and  judgment 
for  the  plaintiff,  assessing  his  damages  at  $125.  The  defend- 
ant appeals,  and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Walker,  Tillman,  Campbell  &  Porter,  for  appellant. 

SHARPE,  J.  Being  employed  by  defendant's  contractor, 
plaintiff  was  using  his  team  to  draw  a  wheeled  scraper  on  a 
high  part  of  defendant's  roadbed  when  a  train  came  around  a 
curve  and  into  sight  500  or  600  feet  away.  Plaintiff  turned  the 
team  off  the  track,  but  a  wheel  of  the  scraper  was  struck  by  the 
train,  and  as  a  result  of  the  jerk,  or  in  some  other  way,  the  train 
also  struck  one  of  the  mules,  breaking  a  bone  of  its  hip. 
Afterwards  plaintiff  told  defendant's  section  foreman  he  would 
not  do  anything  with  the  mule,  or  anything  for  it,  and  did  not 
want  it;  that  if  it  lived  it  would  still  be  crippled,  and  that  it 
would  be  better  "to  kill  it  out  of  its  misery."  The  foreman 
then  told  plaintiff  to  lead  the  mule  over  the  hill  and  he  would 
kill  it,  or  have  it  killed.  Thereupon  plaintiff  carried  the 
animal  to  the  place  so  designated,  left^  it  there,  and  there  is 
nothing  to  show  he  ever  afterwards  did  anything  for  or  with 
it  The  next  day  after  plaintiff  so  left  the  mule,  'the  section 
foreman,  claiming  to  have  authority  from  his  company  to  do 
80,  sold  the  mule  for  $5  to  a  third  person,  who  subsequently 
cured  and  kept  it.  In  his  complaint  the  plaintiff  counts,  first, 
incase;  second,  in  trover;  and,  third,  for  a  willful  injury  to 
the  mule;  but  as  to  the  latter  count  the  jury  were  charged 
affirmatively  for  the  defendant. 

I.  Though  defendant's  servants  who  were  running  the  train 
may  not  have  known  the  road  work  was  in  progress,  they 
were  under  the  general  duty  to  keep  a  lookout,  in  order  to 
avoid  injury  to  stock  whether  trespassing  or  rightfully  on  the 
track;  and  since  plaintiff  was  using  bis  team  rightfully,  he  is 
in  positioa  to  complain  of  any  failure  to  keep  such  lookout. 
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it  was  the  common  practice  for  tlie  cliildren  of  the  family  and 
other  children  in  the  neigrbborhood  to  resort  to  the  coalhoose, 
ronndhoose,  and  turntable,  and  to  amuse  themselves  by 
revolving  the  turntable,  and  riding  on  it  while  it  was  in  motion, 
and  that  this  practice  was  known  to  the  defendant,  who 
permitted  it  without  protest. 

On  the  20th  day  of  October,  1895,  in  the  absence  of  his 
parents,  the  plaintiff, — he  was  then  four  years  of  age,— in 
company  with  some  other  members  of  the  family,  the  oldest 
of  whom  was  eleven  years  old,  and  some  other  children,  the 
oldest  of  whom  was  fourteen,  were  playing  with  a  push  car, 
moving  it  up  and  down  on  the  railroad  track.  The  agent  in 
charge  of  the  station  joined  them,  and  rode  a  short  distance 
on  the  car.  He  then  left  them,  and  went  to  his  rooms  in  the 
station.  The  children  continued  to  push  the  car,  and  finally 
reached  the  turntable.  There  is  evidence  su£Bcient  to  sus- 
tain a  finding  that  they  found  the  turntable  unlocked  and 
unguarded,  btit  the  evidence  is  conflicting  on  that  point. 
The  plaintiff  and  some  of  the  other  children  got  on  the  turn- 
table, while  two  of  the  others  set  it  in  motion.  While  it  was 
in  motion  the  plaintiff's  foot  was  caught  between  the  rails, 
arid  severed  at  the  ankle  joint  The  injury  thus  sustained  is 
that  for  which  damages  is  sought  in  this  action.  A  trial 
was  had  to  a  jury,  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.    The  defendant  brings  error. 

The  first  question  raised  is  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  grounds 
of  this  objection,  as  stated  in  the  defendant's  brief,  are  as  fol- 
lows: ''It  does  not  allege  the  authority  of  any  agent  of  the 
defendant  to  invite  the  plaintiff  upon  its  turntable,  or  any 
facts  which  constitute  such  express  invitation.  It  does  not 
allege  the  characteristics  either  of  location  or  construction  of 
the  table,  which  of  themselves  render  the  table  an  invitation 
to  the  danger."  The  petition  is  too  long  to  set  out  at  length. 
We  think  it  will  suffice  to  say  that  the  allegations  in  these  re- 
spects are  that  the  plaintiff  was  induced  by  other  small  chil- 
dren, with  the  knowledge  and  consent  of  the  defendant,  its 
agents  and  servants,  and  by  the  invitation  of  the  defendant, 
to  come  to  and  about  the  turntable.  On  the  face  of  the  peti- 
tion, this  is  an  allegation  of  an  invitation  by  the  defendant. 
If  the  plaintiff  were  invited  by  the  defendant,  he  was  invited 
by  some  agent  of  the  defendant  having  authority  in  the 
premises.  The  allegation  in  that  regard  is  sufficient.  It  is 
true  the  facts  constituting  such  invitation  are  not  set  forth, 
nor  do  we  deem  it  necessary  that  they  should  be  for  the  pur- 
poses of  the  objection  under  consideration,  which  was  first 
made  by  an  objection  to  the  introduction  of  any  testimony^ 
on  the  ground  that  the  facts  stated  in  the  petition  did  not 
constitute  a  cause  of  action. 

The  question  to  which  counsel  have  directed  the  greater 
portion  of  their  arguments  is  whether  the  facts  in  this  case 
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are  sufficient  to  sustain  the  verdict.  On  this  question  we 
have  been  favored  with  an  exhaustive  discussion  of  what  is 
commonly  known  as  the ''doctrine  of  the  Turntable  Cases/ ' 
which  applied  to  the  facts  in  this  case,  would  sustain  the 
verdict.  The  leading  case  in  support  of  this  doctrine  is  Rail- 
road Co.  V.  Stout,  17  Wall.  657,  21  L.  Ed.  745.  The  doctrine 
was  reaffirmed  by  the  same  court  in  Railroad  Co.  v.  McDonald, 
IS2  U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed.  434,  and  was  ex- 
pressly approved  by  this  court  in  Railroad  Co.  v.  Bailey,  11 
Neb.  336,  9  N.  W.  50,  and  was  approved  and  applied  in  the 
following  among  other  cases:  Barrett  v.  Pacific  Co.,  91  Cal. 
296,  27  Pac.  666,  25  Am.  St.  Rep.  186;  Keffe  v.  Railway  Co., 
21  Minn.  207,  18  Am.  Rep.  393;  Twist  v.  Railroad  Co.  (Minn.) 
39  N.  W.  402,  12  Am.  St.  Rep.  626;  Railway  Co.  v.  Fitzsim- 
mons,  22  Kan.  686,  31  Am.  Rep.  203;  Navigation  Co.  v. 
Hedrick«  i  Wash.  446,  25  Pac.  335.  22  Am.  St  Rep.  169; 
Railroad  Co.  v.  Skidmore  (Tex.  Civ.  App.)  6$  S.  W.  215; 
Railway  Co.  v.  McWhirter,  77  Tex.  356,  14  S.  W.  26,  19  Am. 
St.  Rep.  755;  Harriman  v.  Railway  Co.,  45  Ohio  St.  11,  12 
N.  £•  451,  4  Am.  St.  Rep.  507;  Ferguson  v.  Railway  Co.,  75 
Ga.  637;  Nagel  v.  Railway  Co.,  75  Mo.  653,  42  Am.  Rep.  418* 

The  doctrine,  as  we  gather  it  from  the  cases  cited,  is  that 
where  a  turntable  is  so  situated  that  its  owner  may  reasonably 
expect  that  children  too  young  to  appreciate  the  danger  will 
resort  to  it,  and  amuse  themselves  by  using  it,  it  is  guilty  of 
negligence  for  a  failure  to  take  reasonable  precautions  to 
prevent  such  use.  It  has  not  been  permitted  to  pass  as  law 
unchallenged.  On  the  contrary,  it  has  been  expressly 
repudiated  in  many  cases,  among  which  are  the  following: 
Walsh  V.  Raihroad  Co.  (N.  Y.)  39  N.  E.  1069,  27  L.  R.  A.  724. 
45  Am.  St  Rep.  615;  Daniels  v.  Railroad  Co.,  154  Mass.  349, 
28  N.  E.  283,  13  L.  R.  A.  248,  26  Am.  St.  Rep.  253;  Frost  v. 
Railroad,  64  N.  H.  220,  9  Atl.  790,  10  Am.  St.  Rep.  396;  Rail- 
road Co.  V.  Reich  (N.  J.  Err.  &  App.)  40  Atl.  682,  41  L.  R.  A. 
831,  68  Am.  St.  Rep.  727.  It  has  been  criticised  in  others, 
among  which  are  Ryan  v.  Towar  (Mich.)  87  N.  W.  644,  ^5  L. 
R.  A.  310,  and  Dobbins  v.  Railroad  Co.  (Tex.  Sup.)  41  S.  W. 
62,  38  L.  R.  A.  573,  66  Am.  St.  Rep.  856.  The  latter  case 
would  seem  to  throw  some  doubt  on  the  position  of  the  courts 
of  Texas  in  regard  to  the  doctrine  in  question,  but  the  case 
of  Railroad  Co.  v.  Skidmore,  supra,  appears  to  be  the  latest 
expression  of  the  court  on  the  question. 

The  defendant  insists  that  the  doctrine  is  unsound,  and  asks 
that  it  be  repudiated  by  the  court,  and  that  the  case  of  Rail- 
road Co.  V.  Bailey,  supra,  be  overruled.  The  argument  in 
this  behalf  rests  on  the  proposition  that  the  owner  of  dan- 
gerous premises  owes  no  active  duty  to  trespassing  children. 
The  assumption  that  the  plaintiff  was  a  trespasser  might  well  be 
questioned.  The  right  of  way  was  his  home  and  playground ; 
it  was  where  his  father  performed  his  daily  labors;  it  was  used 
as  a  path  and  for  other  purposes  by  the  family.     But,  as  the 
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daty  of  the  owner  of  dangeroas  premises  to  infant  trespassers 
is  raised  by  other  assignments,  it  will  shorten  this  opinion  to 
allow  the  assumption  to  pass  nnchallenged.  The  proposition 
is  not  universally  true,  as  is  clearly  shown,  we  think,  by 
Sedgwick,  J.,  in  Tucker  v.  Draper,  62  Neb.  66,  86  N.  W.  917, 
wherein  he  says :  |'*  *  *  There  may  be,  and  often  are, 
circumstances  under  which  one  owes  some  active  duty  to  a 
trespasser  upon  his  premises.  If  a  man  willfully  lies  down 
upon  a  railroad  track,  the  engineer  must  not  wantonly  run  his 
engine  over  him.  One  may  not  set  a  snare  or  spring  gun  for 
trespassers,  and,  knowing  that  some  stranger  had  placed  the 
snare  or  spring  gun,  if  he  wantonly  allows  it  to  remain  he  will 
be  responsible  for  the  consequences.  A  well  may  be  so  con- 
trived as  to  act  as  a  dangerous  trap,  and  one  who  allows  it 
so  to  remain  upon  his  premiseji  will,  under  some  circum- 
stances, be  liable.  If  adults,  or  children  of  such  age  as  to 
ordinarily  be  capable  of  discerning  and  avoiding  danger,  are 
injured  while  trespassing  upon  the  premises  of  another,  they 
may  be  without  remedy,  while  under  similar  circumstances 
children  of  three  or  four  years  of  age  would  be  protected.  If 
I  know  that  there  is  an  open  well  upon  my  premises,  and 
know  that  children  of  such  tender  years  as  to  have  no  notion 
of  their  danger  are  continually  playing  around  it,  and  I  can 
obviate  the  danger  with  very  little  trouble  to  myself,  and  with- 
out injuring  the  premises  or  interfering  with  my  own  free  use 
thereof,  I  owe  an  active  duty  to  those  children,  and  if  I  neglect 
that  duty,  and  they  fall  into  the  well  and  are  killed,  it  is 
through  my  negligence.  I  cannot  urge  their  negligence  as 
a  defense,  even  though  I  have  never  invited  or  encouraged 
them,  expressjy  or  impliedly,  to  go  upon  the  premises." 

The  language  amounts  to  a  reaffirmance  of  the  doctrine  of 
the  turntable  cases,  and,  to  our  minds,  suggests  the  true  prin- 
ciple upon  which  cases  of  this  character  rest ;  that  is,  that 
where  the  owner  of  dangerous  premises  knows,  or  has  good 
reason  to  believe,  that  children  so  young  as  to  be  ignorant  of 
the  danger  will  resort  to  such  premises  he  is  bound  to  take 
such  precautions  to  keep  them  from  such  premises,  or  to  pro- 
tect them  from  injuries  likely  to  result  from  the  dangerous 
condition  of  the  premises  while  there,  as  a  man  of  ordinary 
care  and  prudence,  under  like  circumstances,  would  take.  At 
first  sight,  it  would  seem  that  the  principle,  thus  stated,  is 
too  broad,  and  that  its  application  would  impose  unreason- 
able burdens  on  owners,  and  intolerable  restrictions  on  the 
use  and  enjoyment  of  property.  But  it  must  be  kept  in 
mind  that  it  requires  nothing  of  the  owner  that  a  man  of  ordi- 
nary care  and  prudence  would  not  do  of  his  own  volition^ 
under  like  circumstances.  Such  a  man  would  not  willingly 
take  up  unreasonable  burdens,  nor  vex  himself  with  intolera- 
ble restrictions. 

It  is  true,  as  said  in  Loomis  v.  Terry,  17  Wend.  497,  31  Am. 
Dec.  306,  ''the  business  of  life  must  go  forward";  the  means 
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by  which  it  is  carried  forward  cannot  be  rendered  absolutely 
safe.  Ordinarily,  it  can  be  best  carried  forward  by  the  unre- 
stricted use  of  private  property  by  the  owner ;  therefore  the 
law  favors  such  use  to  the  fullest  extent  consistent  with  the 
main  purpose  for  which,  from  a  social  standpoint,  such  busi- 
ness is  carried  forward,  namely,  the  public  good.  Hence,  in 
order  to  determine  the  extent  to  which  such  use  may  be 
enjoined,  its  bearing  on  such  main  purpose  must  be  taken 
into  account,  and  a  balance  struck  between  its  advantages  and 
disadvantages.  If,  on  the  whole,  such  use  defeats,  rather 
than  promotes,  the  main  purpose,  it  should  not  be  permitted; 
on  the  other  hand,  if  the  restrictions  proposed  would  so 
operate,  they  should  not  be  imposed.  The  business  of  life  is 
better  carried  forward  by  the  use  of  dangerous  machinery; 
hence  the  public  good  demands  its  use,  although  occasionally 
such  use  results  in  the  loss  of  life  or  limb.  It  does  so  because 
the  danger  is  insignificant,  when  weighed  against  the  benefits 
resulting  from  the  use  of  such  m80:hinery,  and  for  the  same 
reason  demands  its  reasonable,  most  effective,  and  unrestricted 
nse,  up  to  the  point  where  the  benefits  resulting  from  such 
nse  no  longer  outweigh  the  danger  to  be  anticipated  from  it. 
At  that  point  the  public  good  demands  restrictions.  For  ex- 
ample, a  turntable  is  a  dangerous  contrivance,  which  facili- 
tates railroading;  the  general  benefits  resulting  from  its  use 
outweigh  the  occasional  injuries  inflicted  by  it;  hence  the 
public  good  demands  its  use.  We  may  conceive  of  means 
by  which  it  might  be  rendered  absolutely  safe,  but  such  means 
would  so  interfere  with  its  beneficial  use  that  the  danger  to  be 
anticipated  would  not  justify  their  adoption ;  therefore  the 
public  good  demands  its  use  without  them.  But  the  danger 
incident  to  its  use  may  be  lessened  by  the  use  of  a  lock  which 
would  prevent  children,  attracted  to  it,  from  moving  it ;  the 
interference  with  the  proper  use  of  the  turntable  occasioned 
by  the  use  of  such  lock  is  so  slight  that  it  is  outweighed  by 
the  danger  to  be  anticipated  from  an  omission  to  use  it ;  there- 
fore the  public  good,  we  think,  demands  the  use  of  the  lock. 
The  public  good  would  not  require  the  owner  of  a  vacant  lot 
on  which  there  is  a  pond  to  fill  up  the  pond  or  inclose  the  lot 
with  an  impassable  wall  to  insure  the  safety  of  children  re- 
sorting to  it,  because  the  burden  of  doing  so  is  out  of  propor- 
tion to  the  danger  to  be  anticipated  from  leaving  it  undone. 
Richards  V.  Connell,  45  Neb.  467.  63  N.  W.  91 5-  But  where 
there  is  an  open  well  on  a  vacant  lot,  which  is  frequented  by 
children,  of  which  the  owner  of  the  lot  has  knowledge,  he  is 
liable  for  injuries  sustained  by  children  falling  into  the  well, 
because  the  danger  to  be  anticipated  from  the  open  well, 
under  the  circumstances,  outweighs  the  slight  expense  or 
inconvenience  that  would  be  entailed  in  making  it  safe. 
Tucker  v.  Draper,  supra. 

Hence,  in  all  cases  of  this  kind  in  the  determination  of  the 
question  of  negligence,  regard  must  be  had  to  the  character 
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and  location  of  the  premises,  the  purpose  for  which  they  are 
nsed,  the  probability  of  injury  therefrom,  the  precautions 
necessary  to  prevent  such  injury,  and  the  relations  such  pre- 
cautions bear  to  the  beneficial  use  of  the  premises.  The 
nature  of  the  precautions  would  depend  on  the  particular  fact 
in  each  case.  In  some  cases  a  warning  to  the  children  or  the 
parents  might  be  sufficient;  in  others,  more  active  measures 
might  be  required.  But  in  every  case  they  should  be  such  as 
a  man  of  ordinary  care  and  prudence  would  observe  under  like 
circumstances.  If,  under  all  the  circumstances,  the  owner  omits 
such  precautions  as  a  man  of  ordinary  care  and  prudence,  under 
like  circumstances,  would  observe,  he  is  guilty  of  negligence. 
We  are  fully  satisfied  that  the  principle  under  consideration  is 
sound,  and  that  its  application  would  not  operate  oppressively 
on  the  owner.  We  see  no  good  reason  for  receding  from  the 
position  already  taken  by  this  court  in  cases  of  this  character. 

The  defendant  tendered  the  following  instruction:  ''The 
jury  are  instructed  that  in  this  case  the  plaintiff  claims,  in 
substance,  that  the  railroad  company  v^as  negligent  in  the 
manner  in  which  it  kept  and  used  the  turntable  by  which  the 
plaintiff  was  injured,  and  that  the  turntable  in  question  was  a 
machine  that  was  naturally  enticing  to  children,  and  that 
children  were  tempted  to  play  on  and  about  this  turntable. 
On  this  point  the  court  instructs  you  that  the  law  is  that  the 
railroad  company  has  the  right  to  the  exclusive  use  of  its  own 
grounds  and  turntable  and  other  machinery,  the  same  as  any 
other  person  has  the  exclusive  right  and  use  of  his  own  prop- 
erty and  premises,  and  that  the  company  was  under  no 
obligations  to  keep  its  turntable  in  such  a  condition  that  it 
would  be  safe  and  convenient  for  children  to  play  upon  and  to 
use  as  a  plaything;  and  the  court  instructs  you  that  the 
defendant  was  under  no  obligation  to  keep  a  watchman  at  and 
about  said  turntable  for  the  purpose  of  excluding  children 
therefrom ;  that  the  company  was  only  required  to  exercise 
reasonable  care  in  the  placing  and  using  of  said  turntable, 
and  have  the  same  fitted  with  such  appliances  as  would  make 
it  reasonably  safe  and  convenient  for  the  purpose  for  which 
it  was  intended.''  The  court  refused  the  instruction  as  ten- 
dered, and  modified  it  by  omitting  the  concluding  clause,  and 
inserting  the  following :  ''But  the  company  was  required  to 
exercise  reasonable  care  in  the  placing  and  fastening  of  the 
turntable  and  having  the  same  fitted  with  such  appliances  as 
would  make  it  reasonably  safe  in  the  situation  where  it  was 
placed,  under  the  circumstances  as  disclosed  in  this  case.'* 

The  instruction  as  thus  modified  was  given.  The  complaint 
of  the  refusal  of  the  court  to  give  the  instruction  as  tendered 
is  covered  by  what  has  been  said  on  the  sufficiency  of  the 
facts  to  sustain  the  verdict.  But  the  defendant  insists  that 
the  instruction  as  modified  is  erroneous,  in  that  it  submitted 
to  the  jury  the  proper  construction  and  location  of  the  turn- 
table.    Taking  the  instruction  as  a  whole,  we  do  not  think 
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it  admits  of  that  constrnction.  The  opening  sentence  informs 
the  jnry  of  the  nature  of  the  plaintiff's  claim ;  that  such  claim 
is  that  the  defendant  ^'was  negligent  in  the  manner  in  which 
it  kept  and  used  the  turntable  by  which  the  plaintiff  was  in- 
jured."  In  paragraph  7  of  the  instructions  the  jury  were 
told  that  the  action  rests  on  the  allecfed  negligence  of  the 
defendant  in  not  keeping  the  turntable  guarded,  locked,  or 
properly  fastened.  In  the  fifteenth  paragraph  they  were  told 
that  the  defendant  ''had  a  right  to  have  and  use  the  turntable 
in  the  carrying  on  of  its  business  as  a  railroad  company." 
The  rejected  clause  of  the  instruction  under  consideration,  as 
tendered  by  the  defendant,  uses  the  word  ''placing,"  the  only 
word  used  in  the  substituted  clause  that  could  be  construed 
as  a  reference  to  the  location  or  construction  of  the  turn- 
table. From  these  considerations,  we  think  the  clause  com- 
plained of  has  no  reference  to  the  location  nor  original 
construction  of  the  turntable,  but  refers  rather  to  the  condi- 
tion in  which  it  was  to  be  kept  or  left  when  not  in  use.  In 
the  light  of  the  entire  charge,  the  jury  could  hardly  have 
understood  it  to  refer  to  the  location  or  construction  of  the 
turntable. 

Another  instruction  tendered  by  the  defendant  is  as  fol- 
lows: ''If  the  jury  find  from  the  evidence  that  the  turntable 
in  question  was  a  ponderous  and  powerful  machine  when  set 
in  motion,  and  that  according  to  its  mechanism  it  would  turn 
easily,  and  when  turned,  even  for  a  small  space,  it  would 
accnmnlate  a  force  of  momentum  of  great  power ;  and  if  yon 
further  find  that  the  young  people  and  children  meddling  with 
said  turntable  at  the  time  of  the  injury  complained  of  worked 
upon  the  levers  of  said  machine  back  and  forth  through  the 
small  space  in  which  the  turntable  could  be  moved,  even 
when^  the  fastenings  were  in  proper  place  and  held  the 
machine;  and  that  by  the  motion  and  momentum  of  the 
machine  set  in  motion  by  the  young  people  at  the  levers  the 
fastenings  became  loosened  so  as  to  permit  the  turntable  to 
go  around,  then  you  are  instructed  that  under  this  state  of 
facts  the  plaintiff  could  not  recover,  and  your  verdict  should 
be  for  the  defendant."  It  was  refused,  and  its  refusal  is  now 
assigned  as  error.  The  instruction  entirely  omits  the  ques- 
tion of  due  care.  There  was  evidence  to  the  effect  that  the 
lock  used  for  the  turntable  was  little,  if  any,  obstacle  to 
the  use  of  the  turntable  by  children,  because  one  of  the 
staples  was  loose,  and  could  be  easily  removed.  The  instruc- 
tion, if  given,  would  have  justified  a  finding  of  due  care,  how- 
ever carelessly  the  turntable  was  fastened.  That  would  have 
been  erroneous.  The  instruction,  in  our  opinion,  was  prop- 
erly refused. 

The  court  on  its  own  motion  gave  the  following  instruction 
as  part  of  the  charge  to  the  jury:  "But  if  you  find,  from  a 
preponderance  of  the  evidence,  that  the  turntable  in  question 
was  a  dangerous  machine,  and  the  defendants  did  know,  or 
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had  reason  to  believe,  nnder  the  circnmstanciss  of  the  case, 
the  children  of  the  place  would  resort  to  the  turntable  to  play, 
and  that  if  they  did  they  would  or  might  be  injured,  then,  iif 
they  took  no  means  to  keep  the  children  away,  and  no  means 
to  prevent  accident,  this  would  be  evidence  of  negligence, 
and  would  be  answerable  for  damages  caused  thereby  to  the 
children  of  tender  years,  and  who  did  not  possess  sufficient 
knowledgre  or  understanding  to  know  the  danger  or  dangerous 
character  of  such  turntable.  However,  the  defendants  are  not 
insurers  of  the  limbs  of  those,  whether  adults  or  children,  who 
may  resort  to  their  grounds,  and  there  are  many  injuries  con- 
tinually happening  which  involve  no  pecuniary  liability  to 
any  one."  The  defendant  contends  that  there  is  no  evidence 
to  support  the  hypothesis  that  the  defendant  took  no  means 
to  keep  the  children  away,  and  no  means  to  prevent  the  acci- 
dent. The  evidence  of  at  least  one  of  the  children  who  was 
present  at  the  time,  and  who  assisted  in  revolving  the  turn- 
table at  the  time,  is  to  the  effect  that  it  was  not  locked,  bat, 
yielded  at  once  to  their  efforts  to  move  it.  There  is  other 
evidence  to  the  same  effect.  Another  witness  testifies  that  it 
was  never  locked.  As  to  the  means  taken  to  keep  the  chil- 
dren from  the  turntable,  a  considerable  portion  of  the  testi- 
mony offered  on  behalf  of  the  plaintiff  tends  to  show  that  no 
such  means  were  taken.  The  defendant  contends  that  the 
location  of  the  turntable,  at  a  distance  from  the  town,  was,  in 
itself,  a  means  of  protection.  But  the  instruction  has  refer- 
ence to  circumstances  as  they  existed  at  the  time  of  the  acci- 
dent. The  location  of  the  turntable,  as  a  means  of  protection, 
is  important  only  as  tending  to  show  the  improbability 
of  children  resorting  to  it,  and  that  the  defendant  could  not 
reasonably  be  expected  to  anticipate  that  they  would  do  so. 
It  becomes  immaterial  when,  according  to  the  hypothesis,  the 
defendant  knew,  or  had  good  reason  to  believe,  that  children 
would  resort  to  the  turntable  and  be  injured  by  it.  The 
instruction,  we  think,  finds  ample  basis  in  the  evidence. 

Another  criticism  urged  against  this  instruction  is  that  it 
involves  the  province  of  the  jury,  in  that  it  charged  that  if  the 
defendant,  under  the  circumstances  stated,  took  no  means  to 
keep  the  children  away,  and  no  means  to  prevent  the  acci- 
dent, it  would  be  answerable  in  damages.  The  defendant 
insists  that  the  question  of  negligence  was  one  for  the  jury, 
and  that  it  was  not  within  the  province  of  the  court  to  say, 
in  effect,  that  a  certain  state  of  facts  constituted  negligence. 
We  are  inclined  to  think  this  criticism  is  just.  From  the 
wording  of  the  instruction,  the  jury  could  hardly  draw  any 
other  conclusion  than  that,  if  they  found  the  facts  specifically 
stated  therein,  the  verdict  should  be  for  the  plaintiff;  in  other 
words,  that  such  facts  were  to  be  considered  by  them,  not  only 
as  evidence  of  negligence,  but  as  negligence  per  se.  It  has 
been  repeatedly  held  by  this  court  that  it  is  erroneous  to 
single  out  and  state  a  group  of  facts,  and  inform  the  jury  that 
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if  sach  facts  are  foand  it  establishes  the  existence  of  negli- 
gence. The  qnestion  of  negligence  is  seldom  one  of  law,  and 
the  facts  ennmerated  in  the  instrnction  should  have  been  con- 
sidered by  the  jnry  as  evidence  of  negligence,  to  be  considered 
in  the  light  of  all  the  other  facts  and  circumstances  shown  in 
evidence.  To  thus  single  out  and  state  a  group  of  facts  has 
been  held  by  this  court  to  amount  to  an  improper  comment 
on  questions  of  fact  by  the  court.  We  think  the  instruction 
was  erroneous,  and  that  the  following  cases  support  that  view: 
Railway  Co.  v.  Baier,  37  Neb.  235,  55  N.  W.  913;  Railway 
Co.  V.  Morgan,  40  Neb.  604,  59  N.  W.  81 ;  Raihroad  Co.  v. 
Oleson,  40  Neb.  889,  59  N.  W.  354;  Village  of  Culbertson  v. 
Hblliday,  50  Neb.  229,  69  N.  W.  853. 

The  nineteenth  and  twentieth  paragraphs  of  the  charge  to 
the  jury  related  to  the  measure  of  damages,  and  are  as  fol- 
lows: 

"(9)  The  jury  are  instructed  if  from  the  evidence  in  the 
case,  and  under  the  constructions  of  the  court,  the  jury  shall 
find  the  issues  for  the  plaintiff,  and  that  the  plaintiff  has  sus- 
tained damages,  as  charged  in  the  declaration,  then,  to  enable 
the  jury  to  estimate  the  amount  of  such  damages,  it  is  not 
necessary  that  any  witness  should  have  expressed  an  opin- 
ion as  to  the  amount  of  such  damage,  but  the  jury  may  them- 
selves make  such  estimate  from  the  facts  and  circumstances 
in  proof,  and  by  considering  them  in  connection  with  their 
own  knowledge,  observation,  and  experience  in  the  business 
affairs  of  life. 

"(20)  The  jury  are  instructed  that  if,  on  the  evidence  in  the 
case  and  under  the  instructions  of  the  court,  they  find  the 
issue  in  favor  of  the  plaintiff,  and  that  the  plaintiff  has  sus- 
tained damages,  as  charged  in  the  petition,  then  in  assessing 
such  damages  they  should  take  into  consideration  the  age, 
expectancy  of  life  of  the  plaintiff,  his  inability  to  labor  as 
shown  by  the  evidence,  his  mental  anguish  and  bodily  pain, 
if  any  has  been  shown,  and  whether  or  not  the  injury  to  the 
plaintiff  is  permanent.  You  should  take  all  these  elements 
into  consideration,  and  allow  him  such  a  sum  as  will  be  fair 
and  jast  compensation  for  the  injuries  sustained,  not  exceeding 
the  sum  of  $25,000.  But  you  cannot  allow  him  exemplary 
damages;  that  is,  damages  by  way  of  punishment  of  the 
defendants." 

One  objection  urged  against  these  instructions  is  that  the 
jury  were  required  to  consider  the  facts  and  circumstances  in 
evidence  'Mn  connection  with  their  own  knowledge,  observa- 
tion, and  experience  in  the  business  affairs  of  life."  It  is  not 
only  proper,  but  necessary,  that,  in  arriving  at  a  verdict,  the 
jury  should  make  use  of  such  knowledge  as  they  possess  in 
common  with  other  men.  But  the  instruction  imposes  no 
such  limitation.  We  think  the  jury  might  have  fairly  inferred 
from  it  that  they  were  required  to  bring  to  bear  any  special 
knowledge  which  they  might  have  on  the  subject,  or  the  result 
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of  their  observations  and  experience  in  like  cases,  which 
would  be  manifestly  improper. 

Another  objection  to  the  instmctions  in  this  behalf  is  that 
the  jury  were  required  to  take  into  account  the  plaintiff's 
inability  to  labor  as  an  element  of  damage.  The  defendant 
insists  that  as  the  plaintiff  is  a  minor,  in  the  custody  of  his 
father,  who  is  charged  with  his  support  and  entitled  to  his  eam- 
ingrs  during  minority,  his  inability  to  labor  during  his 
minority  is  not  a  proper  element  of  damage  in  this  case.  The 
casA  of  Railroad  Co.  v.  Johnson  (Tex.  Sup.)  44  S.  W.  1067, 
was  an  action  for  personal  injuries  to  an  infant,  and  an  instruc- 
tion not  different  in  principle  from  those  complained  of  was 
held  reversible  error  for  the  reasons  now  urged  by  the  defend- 
ant. The  same  principle  was  involved  in  an  instruction  con- 
sidered in  Decker  v.  McSorley  (Wis.)  86  N.  W.  S54.  The 
instruction  was  condemned. 

A  further  objection  is  urged  against  these  instructions,  and 
that  is  that  they  instruct  the  jury  that  the  damages  shall  not 
exceed  $25,000.  The  defendant  insists  that  an  intimation 
was  thereby  conveyed  to  the  jury  that  they  might  allow  that 
sum,  and  that  such  intimation  was  prejudicial  to  the  defend- 
ant. No  authority  is  cited  in  support  of  this  objection,  nor 
are  we  aware  that  any  exists.  It  is  not  unusual  for  courts  to 
instruct  the  jury  as  to  the  limit  of  damages  allowable  under 
the  pleadings  in  the  case.  As  a  matter  of  practice,  we  believe 
it  should  be  omitted.  If  the  damages  awarded  exceed  the 
amount  allowable,  the  remedy  is  simple.  We  believe  that 
most  lawyers  will  agree  with  us  that  the  intimation  conveyed 
to  the  jury  by  such  a  statement  is  dangerous  to  the  defendant. 
We  do  not  go  to  the  extent  of  saying  that  it  would  constitute 
reversible  error,  but  we  believe  the  practice  should  be  discoun- 
tenanced 

In  the  course  of  the  trial  the  court  permitted  the  plaintiff  to 
introduce  in  evidence  a  certain  printed  rule  of  the  defendant 
which  provided  that  turntables  should  be  kept  locked  when 
not  in  use,  and  that  it  was  the  duty  of  agents  at  the  stations 
where  there  was  no  engine  house  foreman  to  see  that  such 
turntables  were  locked  after  being  used.  Parol  testimony  was 
admitted  to  the  same  effect.  It  also  admitted  evidence  to  the 
effect  that  immediately  after  the  accident  the  station  agent 
went  to  the  turntable  and  locked  it.  The  defendant  insists 
that  the  admission  of  this  evidence  was  error.  We  do  not 
think  so.  It  was  necessary  to  bring  home  to  the  defendant 
knowledge  that  children  were  likely  to  resort  to  the  turntable. 
There  is  evidence  tending  to  show  that  both  employees  men- 
tioned in  the  rule  introduced  in  evidence  had  knowledge  of 
such  fact,  and  the  rule,  taken  in  connection  with  the  evidence 
to  their  relations  to  the  defendant,  tends  to  bring  such  knowl- 
edge home  to  the  defendant.  That  the  agent  locked  the 
turntable  immediately  after  the  accident  had  a  bearing  on  the 
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qnestion  of  whether  the  turntable  was  locked  before  the  acci- 
dent, which  was  one  of  the  issues  in  the  case. 

Another  witness  was  permitted  to  testify  that  he  went  to 
the  turntable  after  the  accident,  on  the  same  day,  and  found 
the  table  unlocked.  The  defendant  argues  that  it  was  not 
admissible  to  show  the  condition  of  the  table  after  the  acci- 
dent occurred.  This  evidence,  we  think,  is  also  admissible, 
as  tendincT  to  show  that  the  children  found  the  turntable 
unlocked  before  the  accident  occurred. 

Objection  is  also  made  to  the  admission  of  evidence  of  testi- 
mony to  the  effect  that  the  roadmaster,  or  division  superin- 
tendent, which  one  is  not  stated,  was  at  the  turntable  after 
the  accident,  how  long  after  does  not  appear.  The  objection 
of  this  evidence  is  not  clear,  nor  are  we  able  to  see  how  it  had 
any  influence  on  the  verdict  one  way  or  another.  The  objec- 
tion that  it  was  immaterial  appears  to  be  well  founded,  but 
we  cannot  see  that  its  admission  would  constitute  reversible 
error. ' 

The  defendant  complains  of  the  admission  of  testimony  to 
the  effect  that  the  station  agent  on  the  day  of  the  accident 
met  the  children,  who  were  playing  with  the  push  car,  rode 
a  short  distance  on  the  push  car,  and  said  nothing  to  the 
children  about  playing  with  it.  The  ground  of  this  complaint 
appears  to  be  that  playing  with  the  push  car,  when  the  agent 
saw  them  and  took  part  in  the  sport,  and  playing  on  the 
turntable,  some  500  yards  distant,  were  independent  trans- 
actions, and  the  agent  could  not  reasonably  anticipate  that 
they  would  go  to  the  turntable  from  the  place  he  left  them, 
and  therefore  was  not  required  to  warn  them  of  its  danger.  It 
seems  to  us  that  the  station  grounds  as  a  whole  were  dan- 
gerous premises,  especially  for  children  of  that  age.  The 
turntable  was  only  one  of  its  many  dangers.  The  evidence 
objected  to,  it  seems  to  us,  was  competent  to  show  that  the 
defendant  had  knowledge  that  children  frequented  these  dan- 
gerous premises,  and  that  they  did  so  with  its  knowledge  and 
consent  We  think  there  was  no  error  in  the  admission  of 
this  testimony. 

Ceartain  impeaching  questions  were  addressed  to  one  of  the 
defendant's  witnesses  which  were  objected  to  by  the  defend- 
ant on  the  ground,  among  others,  that  no  foundation  had  been 
laid.  Before  the  questions  were  asked,  the  defendant's  atten- 
tion was  directed  to  the  time  and  place  where  the  contra- 
dictory statements  were  made,  and  to  the  persons  in  whose 
presence  they  were  made.  Taken  in  connection  with  his 
testimony  on  direct  examination,  the  witness  could  not  fail 
to  understand  to  what  the  questions  related.  We  think  the 
foundation  was  sufficient,  and  that  his  answers,  some  of  them 
showing  that  he  had  made  contradictory  statements,  were 
properly  admitted. 

We  recommend  that  the  judgment  of  the  district  court  be 
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reversed,  and  the  cause  remanded  for  farther  proceedings 
according  to  law. 

AMES  and  DUFFIE,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded  for  farther  proceedings  according  to  law. 


Florida  Cent.  &  P.  R.  Co.  v.  Berry. 

{Supreme  Court  of  Georgia^  July  2j,  ipo2,) 
[42  8.  B.  Rep.  371.] 

Carriers — Delay  in  Transporting  Goods — Excuses. 

Where  an  owner  of  goods  delivers  them  to  a  railroad  company  to 
t>e  shipped  to  a  designated  point,  and  a  bill  of  lading  is  issued  to  the 
owner,  in  which  he  is  named  as  both  shipper  and  consignee,  and  which 
contains  the  words,  '^notify'*  a  third  person,  it  is  the  duty  of  the 
railroad  company,  unless  otherwise  instructed  by  the  owner,  or  by 
some  holder  of  the  bill  of  lading  properly  indorsed,  to  transport  the 
goods  within  a  reasonable  time,  to  the  point  of  destination  men- 
tioned in  the  bill  of  lading.  The  company  will  not  be  relieved  of 
liability  to  the  owner  for  loss  occasioned  by  a  failure  to  comply  with 
this  obligation  by  showing  that  the  failure  to  deliver  the  goods  at 
the  point  of  destination  within  a  reasonable  time  was  due  to  instruc- 
tions not  to  deliver,  given  by  the  person  whom  it  was  directed  in 
the  bill  of  lading  to  notify  of  the  arrival  of  the  goods  at  their  desti- 
nation, who,  at  the  time  of  such  instructions,  was  not  in  possession 
of  the  bill  of  lading  nor  entitled  to  its  possession.  Such  persons  could 
not  acquire  any  title  to  the  goods  or  right  to  control  the  shipment 
until  he  came  into  possession  of  the  bill  of  lading  properly  indorsed 
by  the  consignor. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  county;  W.  F.  Eve* 
Judge. 

Action  by  J.  M.  Berry  against  the  Florida  Central  & 
Peninsular  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Jos.  B.  &  Bryan  Cumming,  for  plaintiff  in  error. 
J.  R.  Lamar,  for  defendant  in  error. 

COBB,  J.  This  was  an  action  by  Berry  to  recover  dam- 
ages from  the  railroad  company  for  a  failure  to  deliver  within 
a  reasonable  time  two  car  loads  of  bran  shipped  from  Augusta, 
Ga.  •  to  Tampa,  Fla.  A  bill  of  lading  was  issued  to  Berry,  in 
which  he  was  named  as  both  shipper  and  consignee,  but 
which  contained  the  words,  ''Notify  Phillips  &  Fuller."  The 
bill  of  lading  was  indorsed  by  Berry,  and  attached  to  drafts 
upon  Phillips  &  Fuller,  which  were  sent  for  collection  to  a 
bank  at  Tampa.  These  drafts  were  not  paid.  At  the  trial 
the  railroad  company  offered  evidence  tending  to  show  that 
the  failure  to  deliver  the  bran  in  Tampa  was  due  to  instruc- 
tions given  to  it  by  Phillips  &  Fuller,  and  that  it  could  have 
delivered  the  bran  at  Tampa  within  a  reasonable  time  if  it 
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bad  not  been  for  these  instructions.  The  court  rejected  this 
evidence,  and  this  is  assigned  as  error.  It  is  therefore  nec- 
essary to  determine  what  control,  if  any,  Phillips  &  Fuller 
bad  over  this  shipment  before  they  paid  the  drafts  attached 
to  the  bill  of  lading.  The  contract  contained  in  the  bill  of 
lading  was  an  agreement  on  the  part  of  the  railroad  company 
to  carry  the  goods  to  Tampa,  Fist.,  within  a  reasonable  time 
and  nothing  short  of  this  was  a  compliance  with  the  contract. 
See  Hutch.  Carr.  (2d  Ed.)  §  328.  If  the  carrier  had  trans- 
ported the  goods  to  Tampa  within  a  reasonable  time,  it  would 
have  complied  with  its  contract.  Until  it  had  done  this, 
Phillips  &  Fuller  had  no  connection  at  all  with  the  transac- 
tion. Under  the  contract  made  with  the  railroad  company 
Berry  retained  title  to  the  goods  shipped,  and  Phillips  & 
Fnller  could  not  acquire  title  to  the  same  until  the  goods  were 
delivered,  and  paid  for  by  them.  See  Erwin  v.  Harris,  87 
Ga.  333,  336,  13  S.  E.  $k3-  The  direction  in  the  bill  of  lad- 
ing to  notify  Phillips  &  Fuller  was,  in  effect,  an  instruction  to 
the  company  to  advise  them  that  the  goods  had  reached  their 
destination;  and  until  the  goods  had  reached  their  destination 
no  notice  to  Phillips  &  Fuller  was  required,  and  until  that 
time  they  had  no  concern  with  the  transaction.  The  carrier 
should  have  transported  the  goods  to  Tampa,  the  place  of 
destination ;  and,  if  Phillips  &  Fuller  failed  or  refused  within 
a  reasonable  time  to  appear  with  the  bill  of  lading  properly 
indorsed  and  receive  the  goods,  the  railroad  company  could 
have  stored  the  goods  in  Tampa,  and  held  the  same  at  the  risk 
of  Berry,  its  liability  from  that  time  on  being  simply  that  of 
a  warehouseman.  Railway  Co.  v.  Pound,  11 1  Ga.  6,  36  S.  E. 
312;  Hutch.  Carr.  (2d  Ed.)  §  368  et  seq.  Even  if  the  goods 
had  reached  Tampa  within  a  reasonable  time,  Phillips  & 
Fnller,  under  the  stipulations  in  the  bill  of  lading,  would  have 
had  no  right  to  receive  or  otherwise  control  the  property 
shipped  until  they  presented  the  bill  of  lading  indorsed  by 
Berry.  Boatman's  Sav.  Bank  v.  Western  &  A.  R.  Co.,  81 
Ga.  221,  7  S.  E.  125;  Hutch.  Carr.  (2d  Ed.)  §  121b.  There 
was  no  error  in  rejecting  the  evidence.  The  fact  that  Berry, 
after  notice  to  him  that  the  goods  had  not  been  transported 
to  Tampa,  still  insisted  upon  the  payment  of  the  drafts  by 
Phillips  &  Fuller,  would  not  relieve  the  railroad  company 
from  liability  to  him  for  a  failure  to  transport  the  property 
within  a  reasonable  time.  Such  was  the  undertaking  of  the 
company,  and  Berry  had  a  right  to  expect  that  the  contract 
would  be  complied  with.  Neither  would  the  railroad  com- 
pany be  relieved  from  liability  by  showing  that  the  goods  had 
been  transported  to  a  point  near  Tampa,  but  not  at  the  place 
of  destination  in  Tampa,  and  there  held  subject  to  delivery 
in  Tampa  whenever  Phillips  &  Fuller  should  so  require. 
Under  the  bill  of  lading  Phillips  &  Fuller  had  no  right  to  take 
control  of  the  goods  shipped  until  after  the  drafts  attached  to 
the  bill  of  lading  were  paid.    The  railroad  company,  under 
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the  terms  of  the  contract,  was  to  treat  Berry  as  the  owner 
of  the  goods  until  some  one  appeared  with  the  bill  of  ladinir 
indorsed,  demanding  delivery  of  the  property.  Berry,  as  the 
owner  of  the  goods  and  the  consignee  in  the  bill  of  lading, 
had  a  right  to  demand  of  the  railroad  company  that  the  goods 
be  carried  to  their  point  of  destination  within  a  reasonable 
time.  The  railroad  company  had  no  right  to  deal  with 
Phillips  &  Fuller,  nor  was  it  under  any  obligation  to  notify 
them  of  anything,  until  the  goods  had  been  safely  transported 
to  the  point  of  destination  at  Tampa,  Fla.  There  was  no 
€rror  in  the  rulings  complained  of. 

Judgment  affirmed.    All  the    justices   concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Great  Northern  Ry.  Co.  v.  Coats. 

(Circuit  Court  of  Appeals,  Eighth  Circuity  April  14, 1902,) 

[115  Fed.  Rep.  452.] 

• 

Railroads — Fire  from  Locomotive — Evidence — Burden  of  Proof.* 

Where  fire  is  shown  to  have   started   from   sparks    from  a  passing 
locomotive,  the  burden  is  on  the  company,  in  an  action  for  damag^es, 
to  show  that  the  locomotive  was  properly  constructed,  equipped,  and 
operated. 
Same — Sufficiency  of  Evidence — Jury  Question. 

Where  it  clearly  appeared  that  a  fire  was  started  on  the  right  of  way 
of  a  railroad  by  a  passing  locomotive,  which  extended  to  and  destroyed 
adjoining  property,  and  the  company,  on  the  trial  of  an  action  against 
it,  produced  testimony,  which  was  not  directly  contradicted,  tending  to 
show  that  the  locomotive  was  properly  constructed,equipped,  inspected, 
and  operated,  held,  that  it  was  the  province  of  the  jury  to  determine 
whether  the  presumption  of  negligence,  created  by  the  starting  of 
the  fire,  was  overcome,  since  the  jury  had  the  right  to  weigh  the  tes- 
timony and  to  determine  whether  the  witnesses  for  the  company 
were  credible. 

Same. 

The  engineer  and  fireman,  who  were  the  principal  witnesses  for 
the  company  in  an  action  for  fire  started  by  sparks  from  their  loco- 
motive, testified  that,  at  the  time  or  immediately  after  the  locomo- 
tive passed  the  place  where  the  fire  was  set,  the  front  and  rear 
dampers  were  closed ;  that  the  former  had  not  been  opened ;  that  the 
screen  netting  in  the  smokestack  was  in  place ;  that  there  was  no 
opening  in  the  ash  pan  through  which  fire  could  escape ;  that  the 
steam  was  shut  off;  and  that  it  was  running  on  acquired  momentum 
at  the  rate  of  15  miles  slu  hour.  Plaintiff's  evidence  tended  to  show 
that,  before  reaching  the  place  where  the  fire  started,  the  locomotive 
was  climbing  a  grade  under  forced  draft,  and  that  it  had  acquired  such 
a  momentum  that  it  could  run  a  quarter  of  a  mile  up  grade  with  steam 
shut  off  and  dampers  closed,  which  was  contended  to  be  negligent 
on  a  windy  day,  when  in  proximity  to  combustible  materials:  held^ 
that  the  court  could  not  say,  as  a  matter  of  Jaw,  that  the  locomotive 
was  properly  operated. 

Same — Instructions. 
Where  there  was  no  evidence  in  an  action  against  a  railroad  for  set- 

*As  to  the  burden  of  proof  in  actions  for  injuries  by  fires  set  by 
locomotives,  see  foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Barret 
(Ky.),  2  R.  R.  R.  566,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  566. 
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ting  a  fire  by  ita  locomotives  that  the  fire  started  on  plaintiff's  land,out- 
•ide  of  furrows  plowed  by  him  on  the  margin  of  the  right  of  way,  and 
where  he  had  directed  defendant's  sectionmen  not  to  burn  grass  out- 
side the  furrows,  it  was  not  errKU*  to  modify  an  instruction  requestaA 
by  defendant,  that  plaintiff  could  not  recover  if  the  fire  caught  outside 
of  the  furrows,  by  the  additional  requirement  that  it  must  also  appear 
that  the  train  was  properly  managed. 

Same — Directions  to  Sectionmen. 

A  direction  by  the  owner  of  land  adjoining  a  railroad  right  of  way 
to  railroad  sectionmen  not  to  burn  grass  on  his  land,  but  which  does 
not  direct  them  not  to  remove  the  grass  in  some  other  way,  does  not 
relieve  the  company  from  liability  for  setting  fire  thereto  by  its  loco- 
motives. 

Same — Instruction— Velocity  of  Wind. 

An  instruction  in  an  action  for  fire  started  by  sparks  from  a 
locomotive  that  the  velocity  of  the  wind  might  be  taken  into  consid- 
eration was  not  erroneous,  in  failing  to  state  how  and  in  what  man- 
ner the  velocity  of  the  wind  could  be  considered. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circait  Cocirt  of  the  United  States  for  the 
District  of  South  Dakota. 

W.  E.  Dodse  (A.  B.  Kittredge,  C.  Wellington,  and  Charles 
S.  Albert,  on  the  brief),  for  plaintiff  in  error. 

C.  S.  Palmer  (Frank  R.  Aikens  and  H.  E.  Judge,  on  the 
brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

THAYER,  Circuit  Judge.  This  action  was  brought  by 
Clark  G.  Coats,  the  defendant  in  error.  ^  against  the  Great 
Northern  Railway  Company,  the  plaintiff  in  error,  to  recover 
the  value  of  certain  property,  consisting  of  a  dwelling  house, 
two  bams,  and  a  quantity  of  farming  utensils  and  machinery, 
which,  as  he  alleged,  were  destroyed  on  April  26,  1899,  by  a 
fire  which  was  set  out  on  the  defendant  company's  right  of 
way  by  sparks,  cinders,  and  coals  which  were  emitted  by  one 
of  the  defendant  company's  engines.  The  complaint  charged, 
in  substance,  that  the  defendant  company  carelessly  and  neg- 
ligently permitted  grass,  weeds,  bushes,  hay,  stubble,  and 
other  combustible  materials  to  grow  and  accumulate  upon  its 
right  of  way  at  the  place  where  the  fire  originated,  and  on  the 
day  last  aforesaid,  by  its  servants,  agents,  and  employees,  in 
running  and  operating  its  engines  and  trains  over  its  railway 
at  said  place,  carelessly  and  negligently  set  fire  to  said  grass 
and  other  combustible  materials  there  permitted  by  said 
defendant  to  accumulate,  by  said  engine  emitting  and  dis- 
charging sparks,  cinders,  and  live  coals,  thereby  igniting  said 
grass  and  other  combustible  materials,  which  said  fire  was, 
through  the  defendant's  carelessness  and  negligence,  set  upon 
its  right  of  way,  and,  being  so  set,  was,  through  the  defend- 
ant's carelessness,  permitted  to  extend  from  its  right  of  way 
to  the  plaintiff's  premises,  and,  by  so  extending,  consume  a 
large  quantity  of  the  plaintiff's  property,  which  was  situated 
on  a  tract  of  land  adjoining  the  right  of  way.    We  quote  the 


52  Vol  5  R  R  R— Vol  28  Ah  &  Eng  R  Cas»  N  S 

Great  Northern  Ry.  Co.  v.  Coats 

above  from  the  complaint,  using  substantially  the  language  of 
the  pleading.  There  was  a  verdict  below  in  favor  of  the 
plaintiff  for  the  sum  of  $ii,ooo,  and  the  case  is  before  this 
court  for  review,  various  errors  having  been  assigned. 

At  the  conclusion  of  the  case  the  defendant  company  moved 
the  court  to  withdraw  from  the  jury  the  issue  as  to  the  man- 
ner in  which  the  engine  that  occasioned  the  fire  was  operated 
and  managed,  for  the  reason,  as  stated  in  the  motion,  that  the 
uncontradicted  evidence  tendered  by  the  defendant  company 
relating  to  the  management  of  the  engine  ^'is  so  clear  and  cir- 
cumstantial that  no  reasonable  person  can  doubt  its  verity.'^ 
The  court  overruled  the  motion,  and  its  action  in  that  behalf 
is  the  first  alleged  error  to  which  our  attention  is  directed. 

Preliminary  to  a  discussion  of  this  point,  it  should  be 
observed  that  the  testimony  for  the  plaintiff  below  showed 
that  the  fire  started  on  the  defendant's  right  of  way  about  i  :30 
p.  m.,  and  hot  over  a  minute  or  two  after  the  engine  and  train 
which  is  supposed  to  have  kindled  the  fire  had  passed  the 
place  where  it  was  discovered ;  that  at  that  point  on  the  right 
of  way  there  were  some  dry  weeds  and  grass,  which  extended 
all  the  way  to  the  plaintiff's  buildings;  that  a  high  wind  was 
blowing  in  the  direction  of  the  buildings,  and  that  the  fire, 
after  it  had  caught  on  the  right  of  way  in  the  grass  and  weeds» 
ran  very  rapidly  to  the  plaintiff's  barns  and  dwelling  house, 
and  destroyed  them  before  much  of  the  contents  could  be  re- 
moved. In  view  of  the  testimony,  it  is  manifest  that  the  fire 
was  kindled  by  coals,  sparks,  or  cinders  which  were  emitted 
or  dropped  by  the  defendant  company's  engine;  and  there  was 
sufficient  evidence  to  warrant  the  jury  in  finding  that  some 
coinbustible  mater ial.  such  as  dry  grass  and  weeds,  had  been 
permitted  to  accumulate  on  the  defendant's  right  of  way,  and 
that  the  fire  started  therein  on  the  right  of  way.  It  follows^ 
therefore,  that  the  testimony  in  question  not  only  crested  a 
presumption  of  negligence  on  the  part  of  the  defendant  com- 
pany, but,  in  so  far  as  it  showed  that  the  company  had  allowed 
combustible  material  to  accumulate  on  its  right  of  way,  it 
established  a  specific  act  of  negligence,  to  which  the  injury 
complained  of  might  well  be  attributed.  McCuUen  v.  Rail- 
way Co.,  41  C.  C.  A.  365,  loi  Fed.  66,  70,  and  cases  there 
cited;  Eddy  v.  Lafayette,  i  CCA.  441*  49  Fed.  807;  Id.. 
163  U.  S.  456,  466,  16  Sup.  Ct.  1082,  41  L.  Ed.  225;  Lesser 
Cotton  Co.  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (decided  at  the 
present  term)  114  Fed.  133* 

Learned  counsel  for  the  railroad  company  do  not  controvert 
these  propositions,  but  they  assert  that  the  trial  court  should 
have  told  the  jury,  in  substance,  that  the  engine  was  properly 
managed,  and  that  the  company  was  guilty  of  no  negligence 
in  that  respect,  and  that  a  reversible  error  was  committed  in 
not  eliminating  that  issue  from  the  case. 

We  think  that  these  propositions  are  untenable.  The  testi- 
mony introduced  by  the  plaintiff,  that  his  property  had  been 
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destroyed  by  a  fire  kindled  on  the  ric^ht  of  way  of  the  railroad 
by  coals,  cinders,  or  sparks  emitted  by  a  passing  locomotive, 
if  the  jury  believed  such  to  be  the  fact,  as  they  must  have 
done,  cast  on  the  defendant  company  the  burden  of  overturning 
the  presumption  of  negligence  thus  raised ;  that  is  to  say,  the 
burden  of  showing  that  the  locomotive  was  properly  handled 
or  operated,  and  that  due  care  had  been  exercised  in  the  con- 
struction and  equipment  of  the  same  and  in  keeping  it  in  re- 
pair, so  as  to  prevent  the  emission  of  cinders  and  sparks,  so 
far  as  that  end  could  be  attained  without  impairing  its 
efficiency.  McCuUen  v.  Railway  Co.,  41  C.  C.  A.  365,  loi 
Fed.  66,  70.  This  presumption  could  only  be  overcome  by 
testimony,  and,  unless  we  apply  to  this  class  of  cases  a  rule 
different  from  that  which  is  applied  in  other  cases,  it  was  the 
province  of  the  jury  to  determine  the  weight  that  should  be 
accorded  to  the  testimony  which  was  introduced  for  that  pur- 
pose, and  also  to  determine  the  credibility  of  the  witnesses 
who  testified  on  that  subject.  It  was  well  said  by  the 
supreme  court  of  Minnesota  in  Karsen  v.  Raihroad  Co.,  29 
Minn.  12,  15,  11  N.  W.  122,  when  construing  a  statute  of  that 
state  which  makes  the  scattering  of  fire  by  a  locomotive 
engine  prima  facie  evidence  of  negligence : 

^'Neither  is  a  jury  necessarily  bound  to  accept  as  conclusive 
the  statement  of  a  witness  that  an  engine  was  in  good  order 
or  carefully  and  skillfully  operated,  although  there  is  no  direct 
evidence  contradicting  the  statement.  They  have  a  right  to 
consider  all  the  facts  and  circumstances  in  evidence  bearing 
upon  the  condition  or  mode  of  operating  the  engine,  and 
upon  the  accuracy  of  witnesses.'' 

It  was  further  said,  in  substance,  in  the  same  case,  that  the 
statute  under  consideration  creates  a  disputable  presumption 
of  negligence  on  the  part  of  a  railroad  company,  when  it 
appears  that  one  of  its  locomotive  engines  has  set  out  a  fire 
which  has  destroyed  adjoining  property;  that  the  effect  of  the 
statute  is  (this  latter  fact  being  shown)  to  cast  upon  the  com- 
pany the  burden  of  proving  affirmatively  that  it  has  done  its 
duty,  and  was  not  in  fact  guilty  of  any  negligence ;  that  it 
must  do  this  by  satisfactory  evidence,  as  in  any  other  case 
where  one  holds  the  burden  of  proof ;  and  that  if  a  jury  finds 
against  the  company,  deciding  that  the  presumption  of  negli- 
gence has  not  been  overcome,  it  is  within  the  power  of  the 
trial  court,  and  its  right  and  duty,  as  in  other  cases,  to  set 
aside  the  verdict,  if  it  is  of  the  opinion  that  it  was  not  justified 
by  the  evidence.  We  cannot  well  understand  upon  what 
theory  the  statement  of  persons,  who  were  in  charge  of  a 
locomotive  when  it  occasioned  a  disastrous  fire,  that  it  was 
properly  and  prudently  managed,  etc.,  must  be  accepted  by  a 
court  as  conclusive,  and  as  overturning,  as  a  matter  of  law,  the 
presumption  of  negligence  raised  by  other  testimony.  It 
wonld  seem,  rather,  that  the  triors  of  the  fact  ought,  in  such 
a  case,  to  consider  how  far  the  interest  of  such  witnesses — 
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their  natural  desire  to  absolve  themselves  from  all  blame — 
may  have  colored  their  evidence,  and  how  far  their  statements 
are  consistent  with  other  facts  and  circumstances  which 
have  been  proven.  If  a  court  undertakes  to  weieh  such  evi- 
dence, and  say  that  the  witnesses  are  credible,  and  also  to 
decide  as  to  the  effect  of  the  proof,  it  plainly  assumes  the 
functions  of  the  jury,  or  at  least  a  function  which  is  discharged 
by  the  jury  in  other  cases. 

Our  attention  has  been  called  by  learned  counsel  for  the 
plaintiff  in  error  to  the  case  of  Menomonie  River  Sash  &  Door 
Co.  V.  Milwaukee  &  N.  R.  Co.,  91  Wis.  447,  65  N.  W.  176,  179, 
where  the  reporter  says  in  the  syllabus  that  the  inference  of 
nefflicrence  arising  from  the  fact  that  a  fire  was  set  by  sparks 
from  a  locomotive  is  overcome  by  undisputed  evidence  that 
the  engine  was  properly  constructed  and  equipped,  and  was 
carefully  inspected  the  day  before  the  fire,  and  found  to  be  in 
proper  order,  and  was  properly  managed.  But  it  is  important 
to  note  that  in  that  case  the  court  said  that  the  manner  in 
which  the  fire  was  occasioned  was  not  observed  by  any  one, 
but  was  wholly  a  matter  of  inference,  and  that  in  that  respect 
the  case  before  it  differed  from  other  cases  decided  by  the 
same  court,  namely,  Kurz  &  Huttenlocher  Ice  Co.  v. 
Milwaukee  &  N.  R.  Co.,  84  Wis.  171,  53  N.  W.  850,  and  Stacy 
V.  Railway  Co.,  81;  Wis.  225,  54  N.  W.  779,  in  which  latter 
cases  it  was  expressly  decided  that  it  was  erroneous  to  withdraw 
from  the  jury  the  question  respecting  the  negligent  construc- 
tion and  operation  of  an  engine,  where  it  appeared  that  a  fire 
started  on  the  track  shortly  after  an  engine  passed,  although 
the  company  did  produce  witnesses  who  testified  that  the 
engine  was  provided  with  the  most  approved  appliances  to 
prevent  the  escape  of  fire,  and  was  properly  handled.  If  we 
should  adopt  the  doctrine  of  the  Wisconsin  case  first  above 
cited  (Menomonie  River  Sash  &  Door  Co.  v.  Milwaukee  &  N. 
R.  Co.),  it  would  not  fit  the  case  in  hand,  because  in  this  case 
the  fire  originated  on  the  defendant's  right  of  way,  in  the 
weeds  or  grass,  and  was  discovered  not  over  a  minute,  as  the 
plaintiff  below  said,  after  the  train  passed,  and  was  evidently 
occasioned  by  sparks  or  cinders  dropped  by  the  locomotive. 
According  to  the  Wisconsin  decisions,  therefore,  the  issue  as 
to  the  skillful  operation  of  the  locomotive  on  the  occasion  of 
the  fire  was  properly  submitted  to  the  jury. 

In  addition  to  the  considerations  aforesaid,  which  are 
ample,  in  our  judgment,  to  show  that  the  trial  court  com- 
mitted no  error  in  the  respect  now  claimed,  it  will  be  profita- 
ble to  refer  to  the  testimony  bearing  upon  the  issue  concerning 
the  operation  of  the  train. 

The  defendant  company  relied  principally  upon  the  testi- 
mony of  its  engineer  and  fireman,  who  testified,  in  substance, 
that,  about  the  time  or  immediately  after  the  engine  passed 
the  point  where  the  fire  was  kindled,  both  the  front  and  the 
rear  dampers   of  the   engine   were   closed;  that   the  front 
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damper  had  been  closed  from  the  time  the  train  left  Yankton ; 
that  the  screen  netting  in  the  smokestack  was  down  or  in 
place;  that  there  was  no  opening  about  the  ash  pan  from 
which  fire  could  have  escaped ;  that  the  steam  was  shut  off ; 
and  that  thereafter  the  train  was  running  on  its  acquired 
momentam  at  the  rate  of  about  is  miles  per  hour/ which  was 
sufficient  to  carry  it  up  an  incline  beyond  the  point  where  the 
fire  occurred,  and  down  the  other  side  into  the  city  of  Sioux 
Falls.  On  the  other  hand,  counsel  for  the  defendant  in  error 
direct  attention  to  evidence  which  shows  that,  for  some  dis- 
tance before  reaching  the  place  where  the  fire  was  set,  the 
train  had  been  climbing  an  up  grade  on  a  curve,  under  a  forced 
draught,  and  that  by  so  doing  it  had  acquired  such  a 
momentum  that,  with  the  steam  shut  off  and  all  the  dampers 
closed,  it  was  able  to  run  more  than  a  quarter  of  a  mile  be- 
yond the  place  where  the  fire  was  set,  on  an  up  grade,  before 
reaching  the  crest  of  the  hill.  It  is  claimed  that  these  facts 
tend  to  show  that  the  train  was  not  operated  with  the  degree 
of  care  that  ought  to  have  been  exercised  on  a  very  windy  day, 
past  a  place  where  there  was  considerable  combustible 
material  on  the  right  of  way,  and  buildings  near  by.  We 
refer  to  this  testimony,  and  the  contentions  made  with  refer- 
ence thereto,  mainly  for  the  purpose  of  saying  that  in  the 
light  thereof  the  trial  judge  was  not  bound  to  decide,  as  a 
matter  of  law,  that  the  trainmen  had  told  the  truth,  that  the 
engine  was  skillfully  handled  on  the  occasion  of  the  fire,  and 
that  no  negligence  could  be  imputed  to  the  defendant  com- 
pany in  that  respect.  This  was  a  question  for  the  jury  to 
determine  in  the  light  of  all  the  circumstances  of  the  case,  as 
well  as  the  question  whether  the  defendant  company  had  per- 
mitted combustible  material  to  accumulate  on  its  right  of  way. 
The  burden  being  on  the  defendant  company,  as  before 
shown,  to  prove  affirmatively  that  it  had  operated  its  engine 
in  a  proper  manner,  we  are  not  able  to  say  that  the  proof  re- 
lied npon  to  establish  the  skillful  management  of  the  engine 
was  so  clear  and  circumstantial  as  to  remove  all  doubt  on  that 
point  in  the  mind  of  a  reasonable  person.  But  even  if  this 
issue  had  been  eliminated  from  the  case,  it  was  still  the 
province  of  the  jury  to  determine,  as  counsel  for  the  plaintiff 
in  error  are  compelled  to  concede,  whether  the  defendant 
company  had  not  been  guilty  of  negligence  which  occasioned 
the  injury,  in  permitting  combustible  material  to  accumulate 
on  its  right  of  way.  It  is  most  probable,  we  think,  that  the 
defendant  company  was  held  responsible  for  the  fire  for  that 
reason. 

Counsel  for  the  plaintiff  in  error  argue  two  other  assign- 
ments of  error  relating  to  the  instructions,  which  are  all  that 
require  special  notice. 

There  was  some  evidence  at  the  trial  that  on  one  occasion 
before  the  fire  the  plaintiff  below  plowed  certain  furrows  east 
of  the  railroad  track,  and  along  the  margin  of  that  part  of  the 
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rieht  of  way  where  the  fire  originated,  tellinc:  the  defendant's 
sectionmen  at  the  time  not  to  burn  the  grass  and  weeds  east 
of  these  farrows,  as  he  had  sown  some  tame  grass  east  of  them, 
which  he  did  not  care  to  have  destroyed,  or  words  to  that 
effect.  In  view  of  this  testimony,  the  defendant  company 
asked  the  court  to  instruct  the  jury,  in  substance,  that  if  the 
plaintiff  plowed  these  furrows  on  the  east  side  of  the  rail- 
road track,  and  forbade  the  sectionmen  to  burn  east  of  them, 
and  if  they  found  that  the  fire  originated  east  of  the  furrows, 
then  the  plaintiff  could  not  recover.  The  court  gave  this 
instruction,  with  the  modification  that,  on  the  state  of  facts 
supposed,  the  plaintiff,  could  not  recover,  provided  the  engine 
and  train  were  carefully  and  properly  managed.  Counsel  for 
the  plaintiff  in  error  complain  of  this  modification  of  their 
request,  but  we  are  of  opinion  that  no  error  was  committed 
in  this  respect — First,  because  there  seems  to  have  been  no 
testimony  that  the  fire  originated  in  the  grass  east  of  the 
furrows ;  and,  second,  if  there  had  been  such  evidence,  and  if 
it  also  appeared  that  the  fire  was  occasioned  by  the  negligent 
handling  of  the  engine,  we  perceive  no  reason  why  the  defend- 
ant should  not  have  been  held  accountable.  Because  the 
plaintiff  ordered  the  sectionmen  not  to  burn  the  grass  outside 
of  the  furrows  and  on  his  own  land,  where  he  had  sown  tame 
grass,  it  does  not  follow  that  the  company  had  the  right  to 
kindle  a  fire  east  of  the  furrows  by  the  negligent  operation  of 
one  of  its  trains.  Besides,  even  if  he  did  give  the  sectionmen 
orders  not  to  destroy  the  grass  outside  of  the  furrows  by  burn- 
ing, he  appears  to  have  made  no  objection  to  their  removing 
such  grass  or  weeds  in  any  other  way, — as  by  cutting  them 
down.  There  is  no  merit  in  this  assignment,  nor  is  it  one  of 
any  importance. 

Furthermore,  the  lower  court  instructed  the  jury  that,  in 
determining  whether  the  defendant  company  exercised  ordi- 
nary care  on  the  occasion  of  the  fire,  ^^the  velocity  of  the  wind 
may  be  taken  into  consideration,"  and  this  latter  excerpt  from 
the  charge  is  criticised.  If  we  fully  comprehend  the  nature 
of  the  criticism,  it  is  that  the  statement,  as  made,  was  too 
general;  that  the  jury  should  have  been  advised  exactly  how 
and  in  what  manner  they  might  take  the  velocity  of  the  wind 
into  account ;  and  that,  because  this  was  not  done,  the  defend- 
ant was  prejudiced.  We  are  not  able  to  concur  in  that  view. 
Jurors,  as  well  as  judges,  are  presumed  to  know  that  railroad 
trains  do  and  that  they  must  run  on  windy  as  well  as  on  other 
days,  and  that  a  railroad  company  is  not  negligent  merely  be- 
cause it  operates  a  train  in  a  high  wind.  We  have  no  reason 
to  suppose  that  the  jury  failed  to  comprehend  what  was  in  the 
mind  of  the  court,  namely,  that  more  care  ought  to  be  exer- 
cised in  handling  fire  on  a  windy  day  than  on  a  calm  day,  and 
that,  in  determining  whether  the  defendant  had  exercised  due 
care  on  the  occasion  in  question,  they  might  very  properly 
take  into  account  the  force  of  the  wind  on  that  day. 


Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S  57 

Great  Northern  Ry.  Co.  v.  Coats 

Upon  the  while,  we  have  failed  to  find  that  the  trial  court 
committed  any  error  on  the  trial  of  this  case  which  woald 
warrant  a  reversal  of  the  judgment  below,  and  it  is  therefore 
affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  The  serious  ques- 
tion in  this  case  is  whether  or  not  it  was  the  duty  of  the  court 
to  withdraw  from  the  jury  the  issue  whether  or  not  the  com- 
pany failed  to  exercise  ordinary  care  in  the  management  and 
operation  of  its  locomotive,  because  the  evidence  that  it  was 
not  gnHty  of  such  want  of  care  was  so  clear  and  circumstantial 
that  no  reasonable  person  could  doubt  its  verity. 

There  was  evidence  from  which  the  jury  might  properly 
infer  that  the  fire  was  set  by  sparks  or  coals  from  the  loco- 
motive. It  is  a  general  rule  of  evidence,  which  has  been 
adopted  by  this  court  and  by  the  supreme  court  of  South 
Dakota, — the  state  in  which  this  case  was  tried,— that  the 
scattering  of  coals  or  sparks  of  fire  by  a  locomotive  raises  a  pre- 
sumption that  there  was  either  a  defect  in  the  engine,  or  neg- 
ligence in  its  operation.  Kelsey  v.  Railway  Co.  (S.  D.)  45  N. 
W.  204,  207.  But  this  is  not  a  conclusive  presumption  of  law. 
It  is  only  a  disputable  legal  or  artificial  presumption  of  fact 
which  has  been  adopted  by  the  courts,  ab  inconvenienti,  for 
the  purpose  of  changing  the  burden  of  proof,  because  it  was  so 
difficult  for  the  plaintiffs  to  establish  in  the  first  instance 
defects  in  the  locomotives,  or  negligence  in  the  operation  of 
the  engine  of  railway  companies.  In  Smith  v.  Railroad  Co., 
3  N.  D.  17,  22,  53  N.  W.  173,  the  supreme  court  of  that  state 
announced  the  real  reason  and  the  true  legal  .effect  of  this  rule 
in  these  words : 

''But  to  prevent  a  denial  of  justice  some  of  the  courts  have 
created  an  artificial  presumption  of  negligence,  to  the  end 
that  the  defendant  may  be  compelled  to  produce  the  witnesses 
who  are  familiar  with  the  facts  on  which  the  issue  of  negli- 
gence depends,  that  they  may  be  subjected  to  full  and  search- 
ing cross-examination  on  all  the  phases  of  the  case, — on  all 
the  possible  grounds  of  negligence.  Some  courts  have  refused 
to  go  so  far.  To  extend  this  presumption  of  negligence  be- 
yond the  reason  for  its  existence  would  be  irrational.  It 
summons  defendant  to  show  that  there  was  no  negligence,  and 
the  evidence  must  fully  meet  every  possible  ground  of  negli- 
gence under  the  circumstances  and  the  pleadings.  But 
when  the  whole  case,  independently  of  this  artificial  presump- 
tion, shows  that  there  was  no  negligence,  the  presumption 
cannot  be  considered  for  the  purpose  of  making  an  issue  for 
the  jury.  It  has  fully  served  its  purpose,  and  can  have  no 
other  effect  We  therefore  establish  it  as  the  rule  in  this  state 
that  the  court  must,  in  the  first  instance,  determine  the  ques- 
tion whether  the  inference  of  negligence  arising  from  the 
mere  setting  out  of  a  single  fire  has  been  fully  overthrown." 

The  rule  that  the  scattering  of  fire  raises  a  presumption  of 
defect  in  the  engine,  or  negligence  in  its  operation,  was  sub- 
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seqaently  enacted  into  a  statute  in  the  state  of  North  Dakota. 
Rev.  Codes  N.  D.  §  2984.  Bat  even  when  embodied  in  that 
imperative  form  the  supreme  court  of  that  state  adhered  to  its 
rule.     It  said: 

*' Setting:  the  6re  is  made  presumptive  evidence  of  such 
defects  or  negligence.  But  this  court  is  fully  committed  to 
the  principle  that  whether  or  not  such  statutory  presumption 
Is  overcome  by  evidence  introduced  by  the  defendant  is,  in  the 
first  instance,  a  question  of  law  for  the  court  (Smith  v.  Rail- 
road Co.,  3  N.  D.  17,  53  N.  W.  173),  and  also  to  the  farther 
position  that  when  the  proper  employees  of  the  defendant 
railroad  company  have  gone  upon  the  stand,  and  testified  that 
there  were  no  defects  in  the  construction  or  equipment  of  the 
engine,  and  no  negligence  in  its  operation,  making  their  testi- 
mony at  all  points  as  broad  as  the  presumption,  then,  as 
matter  of  law,  such  presumption  is  overcome.  Evidence  of 
that  character  was  introduced  by  the  defendant  in  this  case." 
McTavish  v.  Railway  Co.,  79  N.  W.  443.  44^- 

The  dame  rule  prevails  in  the  state  of  Minnesota,  onder  a 
similar  statute.  Thus,  while  in  the  Karsen  Case,  cited  in  the 
opinion  of  the  majority,  the  supreme  court  of  Minnesota  held 
that  the  evidence  for  the  defendant  in  that  pai^icular  case  had 
not  satisfactorily  overcome  the  presumption,  it  as  clearly 
declared  that  it  was  a  question  of  law  for  the  court  whether  or 
not  the  evidence  had  done  so,  and  that  whenever  it  had  that 
effect  there  was  no  question  left  for  the  jury,  and  it  was  the 
duty  of  the  court  to  withdraw  the  issue  from  their  considera- 
tion.    That  court  said : 

*^We  do  not  think  or  hold  that  the  mere  fact  that  the  fire 
was  set  by  an  engine  has  such  an  effect  as  direct  evidence  of 
negligence  if  the  otherwise  uncontradicted  evidence  on  the  part 
of  the  railroad  company  showed  satisfactorily  that  it  had  fully 
performed  its  duty  in  the  premises.  And  if  a  jury  should  so 
find,  it  would  be  the  right  and  duty  of  the  court  to  set  aside 
the  verdict,  as  in  any  other  case  where  it  was  not  justified  by 
the  evidence."  Karsen  v.  Railway  Co.,  29  Minn.  14,  15,  11 
N.  W.  122. 

To  the  same  effect  are  Spaulding  v.  Raihroad  Co.,  30  Wis. 
no,  123,  II  Am.  Rep.  550;  Id.,  33  Wis.  582;  Ruber  v.  Rail- 
way Co.,  6  Dak.  392,  43  N.  W.  819;  Koontzv.  Navigation  Co. 
(Or.)  23  Pac.  820;  Railroad  Co.  v.  Talbot,  78  Ky.  621;  Rail- 
road Co.  V.  Packwood,  7  Am.  &  Eng.  R.  Cas.  584;  Railroad 
Co.  V.  Reese,  85  Ala.  497,  5  South.  283,  7  Am.  St.  Rep.  66. 

Nor  is  this  rule  variant  from  that  which  ordinarily  obtains 
when  uncontradicted  evidence  meets  a  disputable  presump- 
tion of  fact.  Lawson,  in  his  Law  of  Presumptive  Evidence, 
at  page  661,  says: 

"Primarily,  the  rebuttable  legal  presumption  affects  only 
the  burden  of  proof;  but,  if  that  burden  is  shifted  back  upon 
the  party  from  whom  it  first  lifted  it,  then  the  presumption  is 
of  value  only  as  it  has  probative  force,  except  it  be  that  on 
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the  entire  case  the  evidence  is  equally  balanced,  in  which 
event  the  arbitrary  power  of  the  presamption  of  law  wonld 
settle  the  issue  in  favor  of  the  proponent  of  the  presumption." 

In  Bryant  v.  Raihroad  Co.,  4  C.  C.  A,  146,  53  Fed.  997*— an 
action  for  nec^lieence  resulting  in  death, — it  appeared  at  the 
first  trial  that  the  deceased  was  riding  on  a  passenger  car  of 
the  defendant  on  its  railroad  when  he  was  killed,  and  there 
was  no  rebutting  testimony.  This  court  held  that  the  fact 
that  he  was  riding  on  the  passenger  car  upon  the  railroad 
raised  a  presumption  that  he  was  a  passenger,  and  reversed 
the  court  below  because  it  directed  a  verdict  for  the  defend- 
ant. The  same  fact  was  proved  at  the  second  trial,  and  the 
same  presumption  arose,  but  it  was  then  rebutted  by  uncon- 
tradicted evidence  that  a  yard  master  who  was  without 
authority  to  do  so  was  operating  the  passenger  car  without 
the  knowledge  of  the  railroad  company  when  the  deceased 
was  killed.  At  this  second  trial  the  court  below  had  sub- 
mitted the  case  to  the  jury,  and  the  railroad  company  was  met 
in  this  court  by  the  proposition  that,  since  the  presumption 
had  once  arisen  in  the  case  that  the  deceased  was  a  passenger, 
it  remained  and  constituted  some  evidence  for  the  considera- 
tion of  the  jury,  and  therefore  prohibited  the  court  from  tak- 
ing the  issue  from  them.     But  this  court  said : 

"A  presumption  of  fact,  like  that  which  the  counsel  for  the 
defendant  in  error  here  invoke,  is  a  mere  inference  ixoin  certain 
evidence,  and,  as  the  evidence  changes,  the  presumption  nec- 
essarily varies.  A  trial  court  is  not  bound  to  disregard  a  con- 
clusive presumption  which  arises  from  all  the  evidence  at  the 
close  of  a  case  because  at  some  time  in  the  course  of  a  trial 
counter  presumptions  arose.  Possession  of  real  estate  raises 
a  presumption  of  title,  but,  when  a  legal  title  is  proved  in 
another,  a  conclusive  presumption  arises  from  all  the  evidence 
that  the  latter  is  the  owner,  and  the  court  must  so  direct. 
Possession  of  a  horse  raises  the  presumption  of  ownership, 
but  the  uncontradicted  evidence  of  competent  witnesses  that 
the  horse  is  the  property  qf  another,  and  that  the  possessor 
secretly  took  him  from  his*  owner  without  right,  raises  so  con- 
clusive a  presumption  of  ownership  in  the  latter  that  the  court 
might  be  bound  to  disregard  the  first  presumption  from  pos- 
session, and  the  possession  itself  might  raise  a  presumption 
of  larceny." 

And  we  reversed  the  judgment  below,  and  held  that  it  was 
the  duty  of  the  trial  court  to  take  the  question  whether  or  not 
the  deceased  was  a  passenger  from  the  jury,  notwithstand- 
ing the  fact  that  the  presumption  that  he  was  so  arose  from 
the  plaintiff's  evidence.  Railroad  Co.  v.  Bryant,  13  C.  C.  A. 
249,  256,  65  Fed.  969,  975,  976.  The  presumption  of  negli- 
gence in  the  operation  of  a  locomotive  which  arises  from  the 
fact  that  it  scatters  sparks  or  coals  or  sets  a  fire  is  neither  more 
sacred  nor  more  conclusive  than  the  presumption  of  owner- 
ship which  arises  from  the  possession  of  property,  or  the  pre- 
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sumption  of  the  relation  of  one  riding  in  a  car  to  a  carrier 
which  arises  from  his  riding  on  its  railroad  in  its  passenger 
car,  or  from  any  other  disputable  presumption  of  fact ;  and  it 
ought  to  receive  no  different  measure  of  consideration. 

The  supreme  court  of  the  state  of  South  Dakota  (the  state 
in  which  the  case  at  bar  arose,  and  in  which  it  was  tried)  has 
adopted  the  rule  which  prevails  in  North  Dakota,  Minnesota, 
and  many  other  states, — the  rule  that  it  is  always,  in  the  first 
instance,  a  question  of  law  for  the  court  whether  or  not  the 
presumption  of  defects  in  a  locomotive,  or  of  negligence  in  its 
operation,  arising  from  the  setting  of  a  fire  or  the  scattering 
of  sparks  or  coals,  is  overcome  by  the  testimony  of  due  care 
introduced  by  the  defendant,  and  that  if  the  uncontradicted 
evidence  of  its  proper  employees  is  that  there  were  no  defects, 
or  that  there  was  no  negligence  in  the  operation  of  the  loco- 
motive, and  that  testimony  is  as  broad  as  the  presumption, 
the  presumption  is  overcome,  as  a  matter  of  law,  and  it  is  the 
duty  of  the  court  to  withdraw  the  issue  from  the  jury.  Thus, 
in  Kelsey  v.  Railway  Co.,  45  N.  W.  204,  207,  that  court  said: 

^'The  plaintiff,  by  proving  that  the  defendant's  locomotive 
engine  had  set  fire  to  dry  grass  or  other  combustible  matter 
along  its  roadbed,  made  a  prima  facie  case  of  negligence;  and, 
had  defendant  failed  to  introduce  any  proof,  the  plaintiff 
would  have  been  entitled  to  a  verdict  in  his  favor,  under  the 
direction  of  the  court.  But  the  defendant  did  introduce  its 
employees  who  were  engaged  in  running  the  train  at  the  time, 
and  the  master  mechanic  having  charge  of  the  repairs  of  the 
engines  of  the  road  for  that  division,  who  testified  that  this 
particular  engine  was  in  eood  order,  and  had  the  modem 
appliances  attached  to  it  to  prevent  the  emission  of  sparks 
and  the  dropping  of  live  coals  of  fire,  and  that  the  engine  was 
run  with  the  usual  care  and  caution  at  the  time  the  fire  started. 
This  evidence  rebutted  the  presumption  raised  by  the  plain- 
tiff's proof,  and,  had  there  been  no  other  evidence  of  negli- 
gence, the  defendant  would  have  been  entitled  to  a  verdict 
from  the  jury  under  the  direction  of  the  court." 

This  rule  that  the  presumption  of  negligence  from  the 
setting  of  a  fire  is,  as  a  matter  of  law,  overcome  by  the  uncon- 
tradicted testimony  of  witnesses  that  due  care  was  exercised, 
is  a  rule  of  evidence,  a  rule  of  practice,  a  rule  which  simply 
measures  the  force  and  effect  of  a  disputable  presumption  of 
fact  in  the  trial  of  fire  cases  in  the  states  of  South  Dakota, 
North  Dakota,  Minnesota,  and  perhaps  in  other  states;  and  in 
those  states  it  ought  to  and  does  obtain  in  the  federal  courts, 
as  well  as  in  the  state  courts,  because  it  is  a  just  and  rational 
rule,  and  because  the  act  of  congress  provides  that  the  prac- 
tice, forms,  and  modes  of  proceeding  in  actions  at  law  in  the 
national  courts  shall  conform,  as  near  as  may  be,  to  the  prac- 
tice, forms,  and  modes  of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  state  within  which 
the  federal  courts  are  held.     Rev.  St.  §  914. 
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The  result  is  that  it  was,  in  the  first  instance,  a  question  of 
hw  for  the  court  below  in  this  case  whether  or  not  the  pre- 
somption  of  negligence  in  the  operation  of  the  defendant's 
locomotive,  which  arose  from  the  scattering  of  the  sparks  or 
coals  and  the  setting  of  the  fire,  was  overcome  by  the  testimony 
for  the  defendant ;  and  if  the  testimony  of  its  proper  employees 
that  there  was  no  negligence  in  the  operation  of  the  engine 
was  uncontradicted,  and  was  as  broad  as  the  presumption, 
then  that  presumption  was  overcome,  as  a  matter  of  law,  and 
it  was  the  duty  of  the  trial  court  to  withdraw  this  charge  of 
negligence  from  the  consideration  of  the  jury  on  the  motion 
of  the  defendant 

Turning  to  the  evidence,  and  testing  it  by  this  established 
rule,  the  testimony  of  the  engineer  and  fireman  that  the  engine 
was  oarefuUy  and  properly  managed  and  operated  is  found  to 
be  as  complete  and  as  broad  as  the  presumption ;  and,  unless 
it  can  be  said  to  be  contradicted  in  some  material  part,  it 
entitled  the  defendant  to  a  withdrawal  of  this  issue  from  the 
jury.    Where  vras  the  contradiction  ?    The  only  evidence  that 
is  claimed  to  have  any  such  effect  is  testimony  that,  ^'for  some 
distance  before  reaching  the  place  where  the  fire  was  set,  the 
train  ha4  been  climbing  an  up  grade  on  a  curve,  under  a  forced 
draught,"  and  that'' by  so  doing    it  had  acquired  such  a 
momentum  that  with  the  steam  shut  off,  and  all  the  dampers 
dosed,  it  was  able  to  run  more  than  a  quarter  of  a  mile  be- 
yond the  place  where  the  fire  was  set,  on  an  up  grade,  before 
reaching  the  crest  of  the  hill. "    But  to  my  mind  there  is  noth- 
ing in  this  evidence  which  tends  in  the  least  degree  to  prove 
that  this  locomotive  was  not  operated  with  reasonable  care ; 
nothing  to  show  that  this  method  of  operation  was  not  more 
reasonable  and  careful  than  it  would  have  been  to  have  driven 
it  puffing  slowly  up  the  hill  past  the  property  of  the  plaintiff, 
thus  giffag  longer  time  and  more  opportunity  for  fire  to 
escape  and  ignite  the  combustible  material  in  the  vicinity. 
The  locomotive  was  attached  to  a  train.    The  defendant  had 
the  right  to  draw  this  train  around  the  curve  and  up  the  grade 
with  its  engine,  and  to  use  the  necessary  draught  and  fire  to 
accomplish  this*  purpose.    The  legal  presumption  is  that  it 
operated  the  locomotive  and  used  the  draught  and  the  fire  in  a 
careful  and  proper  manner.    This  presumption  is  Ptrengthened 
by  the  uncontradicted  testimony  of  its  employees.    No  wit- 
ness comes  to  say  that  it  did  not  do  so,  nor  that  its  engine  was 
not  driven  up  the  hill  with  ordinary  and  reasonable  care. 
The  suggestion  that  it  was  not  so  driven  comes,  not  from  the 
testimony  of  any  witness,  but  from  the  mere  argument  of 
counsel,  with  no  witness  to  support  it.     In  this  state  of  the 
case,  the  testimony  of  the  proper  employees  of  the  company 
seems  to  me  to  have  been  uncontradicted,  and  to  have  over- 
come the  presumption  of  negligence  in  operating  the  locomo- 
tive which  arose  from  the  setting  of  the  fire,   so  that  this 
charge  of  negligence  ought  to  have  been  withdrawn  from  the 
jwy. 
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[Supreme  Court  of  Alabama^  June  28, 1902,) 

[32  80.  Rep.  778.] 

Accident  at  Crossing^Negligence — Pleading. 

A  count  alleging  that  defendant's  servant,  knowing  that  by  run- 
ning the  train  at  a  rapid  rate  of  speed  on  the  street  crossing  great 
personal  injury  would  likely  be  caused,  wantonly  and  intentionally 
did  so,  and,  as  a  proximate  consequence  thereof,  plaintiff  was  injured, 
did  not  state  a  cause  of  action. 

Same — Same — Same. 

A  count  alleging  that  defendant's  servant,  knowing  that  many 
people  were  likely  to  be  crossing  the  track  at  the  street  crossing,  and 
that  the  failure  to  ring  the  bell  or  blow  the  whistle,  as  required  by 
statute,  wantonly  and  intentionally  failed  to  do  so,  and,  as  a  proxi- 
mate consequence  thereof,  plaintiff  was  injured,  did  not  state  a  cause 
of  action. 

Same — Contributory  Negligence  and  Failure  to  Signal — Pleading.* 

In  an  action  against  a  railroad  for  injuries  received  at  a  crossing, 
where  the  failure  of  the  engineer  to  ring  the  bell  or  blow  the  whistie 
was  alleged  as  negligence,  a  plea  that  plaintiff  did  not  stop  and  look 
and  listen  before  attempting  to  cross  the  track  was  good. 

Appeal  from  circuit  court,  Jefferson  county;  A.  A.  Coleman, 
Judge. 

Action  by  Robert  A.  S.  Freeman  asrainst  the  Central  of 
Georgia  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

The  complaint  contained  five  counts,  in  each  of  which  the 
plaintiff  claimed  $20,000.  In  each  of  the  counts  it  was  averred 
that  the  plaintiff  was  run  over  by  a  train  operated  by  the 
defendant,  while  he,  the  plaintiff,  was  on  the  public  hisrhway 
in  Alexander  City ;  that  by  reason  of  being  so  run  over,  he 
lost  a  part  of  both  feet,  and  was  otherwise  injured  and 
cripplea  for  life.  The  negligence  averred  in  each  of  the 
counts  was  as  follows:  ''First  count:  Plaintiff  alleges  that 
defendant  negligently  caused  or  allowed  said  engine  or  train 
to  run  upon  or  against  plaintiff,  as  aforesaid.  Second  count: 
The  engineer  or  other  person  having  control  of  the  running 
of  said  locomotive  negligently  failed  to  blow  the  whistle  or 
ring  the  bell  at  least  one-fourth  of  a  mile  before  reaching  the 
crossing  of  said  railway  with  said  street,  which  crossing  was 
a  public  road  crossing,  or  negligently  failed  to  blow  the  whistle 
or  ring  the  bell  at  short  intervals  until  said  locomotive  had 
passed  said  crossing,  as  required  by  section  3440  of  the  Code 
of  Alabama.  Third  count:  The  engineer  or  other  person 
having  control  of  the  runuirg  of  said  locomotive  negligently 
failed  to  blow  the  whistle  or  ring  the  bell  at  least  one-fourth 
of  a  mile  before  reaching  a  regular  station  or  stopping  place 
on  said  railway,  or  negligently  failed  to  continue  to  blow  the 
whistle  or  ring  the  bell  at  short  intervals  until  said  engine 

-    _  _  

*^See  foot-note  appended  to  Chicago,  I.  &  L.  Rj.  Co.  v.  Reed  (Ind.), 
3  R.  R.  R.  627,  26  Am.  &  Kng.  R.  Cas.,  N.  S.,  627. 
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had  reached  said  station  or  stoppinc:  place,  as  required  by 
section  3440  of  the  Code  of  Alabama ;  said  station  or  stopping 
place  being  the  depot  of  said  company  at  said  Alexander  City. 
Fourth  count:  Defendant's  servant  or  agent  upon  said  engine 
or  train,  with  knowledge  or  notice  that  by  running  said  train 
at  a  rapid  rate  of  speed  to  and  upon  the  crossing  of  said  street, 
great  personal  injury  would  likely  be  caused  to  persons  upon 
said  crossing,  wantonly  or  intentionally  ran  said  train  to  or 
upon  said  crossing  at  a  rapid  rate  of  speed,  and  as  a  proximate 
consequence  thereof  said  engine  or  train  ran  upon  or  against 
plaintiff,  and  he  sufiered  the  injuries  and  damage  set  out  in 
the  first  count  of  this  complaint.  Fifth  count:  Defendant's 
servant  or  agent  upon  said  engine  or  train,  with  knowledge  or 
notice  that  many  people  were  likely  at  all  times  to  be  cross- 
ing the  track  of  said  railway  upon  said  street  at  said  crossing, 
and  that  the  failure  to  ring  the  bell  or  blow  the  whistle,  as 
required  by  section  3440  of  the  Code  of  the  state  of  Alabama, 
in  approaching  said  crossing,  wantonly  or  intentionally  failed 
to  ring  the  bell  or  blow  the  whistle,  as  required  by  said  law, 
while  approaching  said  crossing,  and  as  a  proximate  conse- 
quence thereof  said  engine  or  train  ran  upon  or  against  plain- 
tiff, and  inflicted  the  injuries  and  damage  set  out  in  the  first 
count  of  this  complaint ' '  To  the  first  count  of  the  complaint, 
and  to  each  count  thereof,  the  defendant  demurred  upon  the 
ground  that  they  did  not  set  out  a  cause  of  action,  or  did  not 
state  facts  showing  the  negligence  complained  of.  To  the 
second  and  third  counts  the  defendant  demurred  upon  the 
ground  that  each  of  said  counts  fails  to  allege  how  the  failure 
to  blow  the  whistle  or  ring  the  bell  before  reaching  the  cross- 
ing caused  the  injuries  complained  of.  To  the  fourth  and  fifth 
counts  the  defendant  demurred  upon  the  ground  that  the  facts 
set  up  therein  state  no  cause  of  action  against  the  defendant. 
The  demurrers  to  each  of  the  counts  were  overruled.  There- 
upon the  defendant  pleaded  the  general  issue,  and  several 
special  pleas,  setting  up  the  contributory  negligence  of  the 
plaintiff.  One  of  these  pleas  was  as  follows :  '  ^3)  For  further 
answer  to  each  count  of  the  complaint,  separately  and  sev- 
erally, defendant  says  it  was  the  duty  of  plaintiff  to  stop,  look, 
and  listen  before  going  upon  or  attempting  to  cross  defend- 
ant's said  track,  and  defendant  avers  that  plaintiff  did  not 
stop  and  look  and  listen  before  going  upon  or  attempting  to 
cross  said  track;  and  defendant  avers  that  the  negligence  of 
the  plaintiff  in  this  regard  contributed  proximately  to  produce 
the  injuries  complained  of."  To  each  of  the  special  pleas 
setting  up  the  contributory  negligence  of  the  plaintiff  the 
plaintiff  demurred,  so  far  as  they  purported  to  be  in  answer 
to  the  fourth  and  fifth  counts  of  the  complaint,  upon  the 
SToand  that  contributory  negligence  was  no  answer  to  the 
negligence  averred  in  said  counts.  The  demurrers  were  sus- 
tained.    On  the  trial  of  the  case  there  were  verdict  and  jury 
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assessing  the  plaintifi's  damages  at  $6,750.    The  defendant 
appeals,  and  assigns  the  rendition  thereof  as  error. 

John  London,  for  appellant. 
Bowman  &  Harsh,  for  appellee. 

McCLELLAN,  C.  J.  The  first,  second,  and  third  counts  of 
the  complaint  allege  negligence  on  the  pact  of  the  defendant, 
and  that  snch  negligence  caused  the  injuries  complained  of. 
The  fourth  and  fifth  counts  charge  nothing;  they  allege  no 
cause  of  action  against  the  defendant.  Railway  Co.  v.  Bunt 
(Ala.)  32  South.  507.  The  case  should  have  been  tried  as  if 
they  were  not  in  it.  Defendant's  pleas  of  contributory  negli- 
gence were  good  against  the  only  causes  of  action  alleged  in 
the  complaint.  The  demurrers  to  them  should  have  been 
overruled.  The  evidence  was  free  from  conflict  to  the  proof 
of  those  pleas.  With  them  in  the  case,  the  defendant  will 
be  entitled  to  the  affirmative  charge. 

Reversed  and  remanded. 


Union  Pac.  R.  Co.  v.  Buzicka. 

(Supreme  Court  of  Nebraska^  July  22,  igo2,) 

[91  N.  W.    Rep.  543.] 

Evidence — Speed  of  Train.* 

A  witaesB  accustomed  to  observing  the  running  of  trains,  and  who 
observed  one  at  the  time  Of  an  accident,  and  noticed  its  speed,  may 
give  his  opinion,  together  with  all  the  facts  on  which  it  is  based,  as 
to  the  rate  of  speed  at  which  the  train  was  running.  Railroad  Co.  v, 
Clark,  42  N.  W.  703,  26  Neb.  645. 

Ordinances. 

Proof  of  adoption  of  an  ordinance  of  a  city  is  indispensable  where 
objection  is  made  on  that  ground. 

Contributory  Negligence. 

Evidence  held  not  to  require  a  peremptory  instruction  for  defendant 
on  the  ground  of  contributory  negligence. 

Harmless  Error. 

Where  the  measure  of  damages  is  fixed,  an  incidental  mention  in 
the  instructions  of  a  penalty  for  failure  to  give  signals  is  not  preju- 
dicial error. 

Stock,    injuries   to— Negligence — Violation    of  Ordinance— Requiring 
Signals— Instructions. 

Instruction  that  a  failure  to  give  signals  of  warning  of  train,  as 
required  by  city  ordinance,  should  be  considered  in  deciding  as  to 
negligence  in  killing  cattle,  is  not  erroneous  because  of  a  failure  to 
repeat,  in  that  connection,  an  instruction  that  to  authorise  a  recov- 
ery such  negligence  must  be  the  proximate  cause  of  the  damage. 
Same — Violating  Ordinance  Regulating  Speed— Instructions. 

A  similar  instruction  as  to  running  trains  faster  than  an  ordinance 
allowed  upheld  against  a  similar  objection. 

Instructions. 
Where  plaintiff's  evidence,  if  believed,    warrants  an  instruction  as 

*See  McVey  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  788,  and  note,  799  et  seq. 
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to  the  effect  of  *  ^sadden  and  unexpected  danger,"  it  is  not  error  to 
giye  stich  inatrttction  in  proper  terms. 

Crossing's — Stop,  Look,  and  Listen. f 

In  the  absence  of  visible  or  audible  evidence  of  danger,  there  is  no 
reqairement  that  a  passer  stop,  as  well  as  ^*look  and  listen,"  before 
attempting  to  cross  railway  track. 

Instructions. 

Not  error  to  refnse  to  charge  that  attempting  voluntarily  to  cross 
in  front  of  a  train  on  the  assumption  that  its  speed  was  no  greater 
than  a  city  ordinance  allowed  was  negligence,  where  there  was  no 
evidence  of  plaintiff's  acting  on  such  assumption. 

(Syllabus  by  the  Court.) 

Commissioners'  opinion.  Department  No.  i.  Error  to 
district  conrt,  Dodge  county;  Grimison^  Judge. 

Action  by  Anton  Buzicka  against  the  Union  Pacific  Rail- 
road Company.  Jodgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

John  N.  Baldwin  and  Edson  Rich,  for  plaintiff  in  error. 
Button  &  Cook,  for  defendant  in  error. 

HASTINGS,  C.    In  this  case  plaintiff  in  error  complains 
of  judgment  of  the  Dodge  county  district  court  in  favor  of  one 
Anton  Buzicka  and  against  the  railroad  company  for  $70  and 
costs  for  the  killing  of  two  heifers  upon  the  company's  track 
by  one  of  its  trains.     Of  all  the  30  assignments  of  error  only 
13  are  now  ui^ed.     Of  these  the  first  three»  Nos.  4,  5,  and  6, 
are  as  to  admission  of  statements  as  to  the  speed  with  which 
the  train  was  going  at  the  time  of  the  hitting  the  cattle.     No 
anthority  is  cited  by  plaintiff  in  error  with  regard  to  this 
matter.     In  each  instance  the  witnesses  showed  familiarity 
with  the  locality,  and  observation  of  passing  trains,  and  each 
testified  that  the  train  was  running  from  30'  to  35  miles  an 
hoar.    There  seems  no  objection  to  taking  the  opinion  of  a 
well-informed  witness  as  to  the  speed  at  which  a  train  was 
going  when  the  witness  observed  it»  where  the  facts  on  which 
such  an  opinion  is  based  are  fully  stated,  as  in  this  instance. 
Railroad  Co.  v.  Clark,  26  Neb.  645,  42  N.  W.  703. 
^  Errors  Nos.  8  and  9  refer  to  the  instruction  of  certain  sec- 
tions of  an  ordinance  relating  to  railway  trains  in  the  city  of 
Fremont  within  whose  limits  the  damage  occurred.     The 
bill  of  exceptions  is  certified  to  as  containing  all  the  evidence 
offered  at  the  trial    The  only  reference  to  this  ordinance  is 
found  on  page  76  of  the  record,  as  follows:    '^ Plaintiff  offers 
in  evidence  Sec.  3.  of  Ordinance  349  of  the  city  of  Fremont, 
Nebraska,     marked     'Exhibit    2.'    Mr.     Rich:    Defendant 
objects,  as  incompetent,   irrelevant,  and  immaterial,  and  as 
tending  to  prove  no  issue  in  the  case,  and  not  supported  by 
any  allegation  in  the  petition.     (Objection  overruled.     Ex- 
ception taken.)    Exhibit  2  received,  and  read  in  evidence,  as 
foUows:    'The  bell  of  each  locomotive  engine  shall  be  rung 

tSee foot-note  appended  to  Lttmsden  v,  Chicago,  etc.,  Ry.  Co.  (Tex.), 
2R.  R.  R.  806,  25  Am.  A  Bng.  R.  Cas.,  N.  8.,  806. 

SRRR-S 
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continaally  while  said  locomotive  engine  is  in  motion  and  mov- 
ing upon  any  railroad  or  railway  track  inside  of  the  city 
limits. '  Mr.  Button :  We  now  offer  in  evidence  section  four 
of  Ordinance  349,  concerning  railroads,  of  the  city  ordinances 
of  the  city  of  Fremont,  Dodge  county,  Nebraska,  marked 
^Exhibit  3.'  Mr.  Rich:  Defendant  objects,  as  incompetent, 
irrelevant,  and  immaterial,  not  being  supported  by  any  proper 
allegation  in  plaintiff's  petition.  For  the  further  reason  that 
there  is  no  proof  as  to  the  validity  or  authority  of  the  pre- 
tended ordinance.  (Objection  overruled.  Exception  taken.) 
Exhibit  3  received,  and  read  in  evidence,  as  follows :  ^Sec.  4. 
No  locomotive  engine  or  railroad  car  shall  be  propelled  at  a 
greater  speed  on  any  railroad  or  railway  track  in  the  city  than 
at  the  rate  of  six  miles  per  hour.'  "  The  exhibits  themselves 
are  not  preserved  except  as  they  appear  above.  There  is  a 
subsequent  reference,  in  offering  a  section  which  was  excluded, 
to  a  ''Revised  Ordinance  of  the  City  of  Fremont."  No  such 
book,  however,  is  brought  up  or  proved  to  exist  As  regards 
section  4,  the  objection  was  expressly  made  that  the  proof 
was  incompetent,  and  that  there  was  nothing  to  establish  the 
validity  or  authority  of  the  ordinance.  As  the  matter  stands 
in  the  record  here,  that  is  certainly  true,  and  it  was  error,  and 
prejudicial  error,  on  the  part  of  the  trial  court  to  permit  the 
reading  of  the  section  in  question  without  proof  of  its 
authenticity  as  a  part  of  an  ordinance  of  the  city  of  Fremont. 
We  are  unable  to  find  anything  in  the  record  which  in  any 
way  supplies  the  defect. 

Another  error  complained  of  is  the  refusal  to  give  a  per- 
emptory instruction  for  defendant.  This  complaint  is  based 
on  the  proposition  that  the  circumstances  and  the  unobstructed 
view  of  the  track  offered  to  one  approaching  it  when  within 
about  45  feet  show  that  plaintiff  did  not  properly  look  for 
passing  trains.  Plaintiff's  brother,  who  was  driving,  testifies 
to  looking  and  listening  for  trains  on  approaching  the  track, 
and  seeing  only  a  freight  train  towards  the  east  switching,  and 
that  his  attention  was  not  directed  west  again  until  his  horses 
were  on  the  track,  when  the  passenger  was  coming  from  the 
west  about  a  block  away  at  a  high  rate  of  speed.  He  hurried 
his  team  across,  and  the  cattle  following  were  struck  and  killed. 
Whether  his  conduct  was  negligent  was  a  question  for  the 
jury,  and  it  was  not  error  to  leave  that  question  to  them. 

It  is  also  complained  that  the  court  incidentally  told  the 
jury  that  by  a  failure  to  ring  the  bell  or  sound  a  whistle  for  a 
street  crossing  the  railway  company  would  incur  a  ^'certain 
penalty."  The  case  of  Kkilway  Co.  v.  Geist,  49  Neb.  489,  68 
N.  W.  640,  is  cited.  That  case  was  one  for  personal  injury, 
and  it  was  held  that  an  instruction  that  certain  action  would 
render  the  defendant  ''criminally  liable"  was  out  of  place  in 
a  civil  action,  and  liable  to  enhance  the  damages  prejudicially. 
In  this  case  the  measure  of  damage  was  fixed.  It  could  be  no 
more  than  the  amount  of  injury  to  the  cattle,  and  no  less,  if 
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pbintifi  recovered  at  all.  While  it  was,  doubtless,  improper 
to  call  attention  to  the  penalty  by  this  instrnction,  it  is  im- 
possibly to  see  bow  it  was  prejudicial. 

The  giving  of  instruction  No.  8 — that  a  failure  to  ring  the 
bell  or  sound  the  whistle  might  properly  be  considered  in 
determining  whether  the  defendant  was  guilty  of  negligence 
in  killing  the  cattle — is  complained  of»  because  the  jury  was 
not  told  in  the  same  instruction  that  it  would  be  no  evidence 
of  negligence  in  other  respects.  The  jury  had  been  told  that 
plaintiff  must  prove  n^ligence  of  defendant,  and  that  it  was 
the  approximate  cause  of  the  injury.  This  instruction  No.  8 
was  correct  so  far  as  it  went,  and  was  not  necessarily  mislead- 
ing. Defendant's  counsel  were  present  to  add  the  caution 
that  this  was  no  proof  of  negligence  in  other  respects,  if  such 
caution  was  needed.  The  instruction  condemned  in  Railway 
Co.  V.  Krayenbuhl,  48  Neb.  553,  67  N.  W.  447,  told  the  jury 
that  they  might  infer  general  negligence  in  running  of  trains 
from  such  evidence. 

Complaint  is  made  because  the  trial  court  told  the  jury 
that  a  failure  to  comply  with  the  ordinance  as  to  the  speed  of 
trains  would  permit  an  inference  of  negligence  from  that  fact. 
This  would  seem  to  be  a  very  mild  statement  of  the  doctrine 
that  a  ^'violator  of  the  law  is  ex  necessitate  negligent. ' '  Jetter 
V.  Railroad  Co.,  *4i  N.  Y.  IS4.  It  is  not  so  strong  a  statement 
of  the  doctrine  as  is  sustained  in  Railway  Co.  v.  Rassmussen, 
25  Neb.  814,  41  N.  W.  778,  13  Am.  St.  Rep.  527,  cited  by 
defendant.  The  instruction  that  such  negligence  must  be  the 
proximate  cause  of  the  injury  did  not  need  to  be  repeated  in 
this  connection.  It  is  urged  that  there  was  error  in  the  court's 
instruction  as  to  '' sudden  and  unexpected  danger."  It  is  not 
claimed  to  have  misstated  the  law,  but  it  is  urged  that  there 
was  no  evidence  on  which  to  base  it.  Defendant's  evidence 
shows  that  the  unobstructed  view  is  only  obtained  when  one 
is  within  about  45  feet  of  the  track.  Plaintiff's  action  in  urg- 
ing the  teani  across  on  discovery  of  the  train  might  not  be 
the  best  possible  uQder  the  circumstances,  but  he  was  entitled 
to  the  indulgence  due  to  one  who  must  act  in  an  emergency, 
and  to  have  the  jury  so  told. 

The  complaint  because  the  jury  were  not  told  that  it  was 
the  duty  of  the  plaintiff's  driver  to  stop,  as  well  as  look  and 
listen,  it  hardly  seems  worth  while  to  discuss.  Doubtless,  as 
is  held  in  Brown  v.  Railroad  Co.  (Wis.)  8$  N.  W.  271,  there 
are  no  circumstances  requiring  one  who  approaches  a  railroad 
track  to  stop  and  refrain  from  going  upon  it.  There  the 
court  found  that  the  plaintiff  recklessly  drove  his  horse  in 
front  of  an  advancing  train,  which  he  must  have  seen  in  the 
exercise  of  ordinary  care.  But,  in  the  absence  of  visible  or 
audible  evidence  of  danger,  we  know  of  no  authority  for  a 
requirement  that  the  passer  stop,  as  well  as  look  and  listen. 

Nor  does  it  seem  that  there  was  error  in  the  trial  court's 
refusing  to  instruct  the  jury  that  it  is  contributory  negligence 
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to  ▼olnntarily  attempt  to  cross  in  front  of  a  train  on  the 
assnmption  that  its  speed  was  not  greater  than  the  ordinance 
permitted.  His  knowledge  of  such  an  ordinance,  in  any 
event,  wonld  merely  go  to  affect  the  question  of  what  would  be 
ordinary  care,  under  the  circumstances,  on  his  part. 

For  the  error  in  admitting  in  evidence  without  proof  of 
their  adoption  the  two  sections  of  the  ordinance  as  to  giving 
signals  and  as  to  the  permitted  speed  of  trains,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

DAY  and  KIRKPATRICK,  CC,  concur. 

PER  CURIAM.  For  the  reason  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remandlbd  for  further  proceedings. 


Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co. 

{Supreme  Court  of  Alabama^  June  28^  1902.) 
[32  So.  Rep.  745.] 

Fires  Set  by  Locomotives — Prima  Facie  Case.* 

Plaintiff,  in  an  action  for  the  negligent  setting  of  fire  by  sparks 
from  a  locomotive,  makes  out  a  prima  facie  case  by  proof  that  the 
fire  was  set  by  such  sparks,  putting  on  defendant  the  burden  of 
ahowing  that  the  engine  was  properly  constructed  and  equipped  and 
in  repair,  and  was  properly  managed. 

Same —  Evidence. 

On  the  issue  whether  fire  was  set  by  sparks  from  a  locomotive,  the 
evidence  being  circumstantial,  testimony  that  it  was  dry  weather  is 
competent. 

Same— Same. 

On  the  issue  whether  a  locomotive  which  emitted  sparks  was  prop- 
erly equipped  and  handled,  evidence  that  the  train  it  was  hauling 
was  a  short  one,  and  that  the  sparks  were  many  and  large,  is  com- 
petent. 

Same — Same— Harmless  Error. 

A  witness  testifying  for  a  railroad  company,  to  show  that  a  loco- 
motive was  equipped  with  a  proper  spark  arrester,  having  testified 
that  sometimes  the  netting  had  to  be  cleaned,  and  a  man  would  pound 
it  with  a  piece  of  iron,  was  asked  on  the  cross-examination  if  the 
iron  was  not  liable  to  increase  the  sise  of  the  spaces,  and  answered, 
**Not  unless  it  is  punched;  they  merely  take  a  piece  of  iron,  and  jar 
it  out  of  the  netting,  and  this  would  not  affect  the  netting,  unless 
they  punched  a  hole  through  it" :  held^  if  Uiere  was  error  in  allowing^ 
the  question,  it  was  harmless;  there  being  no  proof  that  the  netting 
had  been  punched. 

Same — Same — Same. 

Ifven  if  an  engineer,  who  had  testified  that  the  more  force  that  is 
used  the  greater  number  of  sparks  are  emitted  by  a  locomotive,  and 
that  the  train  was  running  25  or  30  miles  an  hour,  should  not  have 
been  asked  on  the  cross-examination  if  it  was  not  a  fact  that  his 
train  was  behind  time,  and  he  was  running  faster  to  make  up  time, 
allowing  the  question  was  harmless,  he  having  answered  simply  that 
he  was  late. 


•See  Alabama  &  V.  Ry.  Co.  v.  Barrett  (Miss.),  20  Am.  A  Eng.  R. 
Cas.,  N.  S.,  141,  and  foot-note. 
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Same — Defective  Spark  Arresters— Opinion  Evidence. 

One  witness  having*  testified  that  sparks  as  large  as  the  end  of  his 
little  finger  were  emitted  by  the  locomotive,  and  anotl|er  that  they 
were  as  large  as  a  cowpea,  an  experienced  engineer,  who  had  heard 
all  the  testimony,  may  testify  that  no  engine  in  proper  condition 
shonld  have  thrown  sparks  as  large  as  a  cowpea  or  as  large  as  a  pin 
head. 

Appeal  from  circuit  court,  Aataaga  county ;  W.  D.  Densoii» 
Judge. 

Action  by  the  Marbury  Lumber  Company  against  the  Louis- 
ville &  Nashville  Railroad  Company.    Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

The  defendant  pleaded  the  general  issue  and  contributory 
negligence.  The  assignments  of  error  were  based  upon  the 
evidence  and  upon  the  refusal  to  give  the  charges  requested 
by  the  defendant.  The  facts  of  the  case  necessary  to  an 
understanding  of  the  decision  on  the  present  appeal  are  suffi- 
ciently stated  in  the  opinion. 

The  defendant  requested  the  court  to  give  to  the  jury  the 
following  written  charges,  and  separately  excepted  to  the  re- 
fusal to  give  them  as  asked:  '^(B)  The  court  charges  the  jury 
that  the  plaintiff  having  failed  to  show  the  velocity  of  the  wind 
or  the  condition  of  the  atmosphere,  the  jury  cannot  infer  from 
the  fact  of  the  fire,  that  the  defendant  was  guilty  of  negli- 
gence." ^'(O)  The  testimony  of  Engineer  Woods  that  when 
the  engine  passed  the  cotton  pen  it  was  handled  in  a  careful 
and  skillful  manner,  is  uncontradicted."  ''(L)  The  court 
charges  the  jury  that  evidence  which  merely  tends  to  show 
that  the  cotton  was  fired  by  sparks  escaping  from  the  engine, 
does  not  cast  on  the  defendant  the  burden  of  showing  that  the 
engine  was  properly  equipped  with  the  appliances  for  the 
prevention  of  escaping  sparks,  in  use  on  the  best  equipped 
railroads,  and  was  carefully  and  prudently  managed.*' 
*HK)  The  burden  is  on  the  plaintiff,  under  evidence  in  this 
case,  to  show  some  positive  act  of  negligence  on  the  part  of 
the  defendant  in  the  equipment  or  management  or  condition 
of  engine  at  the  time  of  the  fire."  ''(C)  The  court  charges 
the  jury  that  there  is  no  evidence  in  this  case  of  any  unusual 
foil  of  sparks  at  or  opposite  the  place  where  the  cotton  was 
stored."  ^'(N)  I  charge  you,  gentlemen  of  the  jury,  as  matter 
of  law  that  the  mere  fact  that  the  fire  originated  from  sparks 
emitted  from  an  engine  is  not  sufficient  to  cast  the  burden  on 
the  defendant  to  show  that  its  engine  was  properly  equipped 
and  carefully  and  skillfully  managed." 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
its  damages  at  $2,678.66.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court  to  which  excep- 
tions were  reserved. 

Thos.  G.  &  Chas.  P.  Jones  and  Alex  C.  Birch,  for  appeK 
lant 
Watts,  Troy  &  Caffey,  for  appellee. 
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HARALSON,  J.  i.  The  principle  is  well  established  in 
this  coart  as  a  rule  of  evidence,  that  in  an  action  against  a 
railroad  company  to  recover  damages  resulting  from  fire 
alleged  to  have  been  caused  by  the  negligent  escape  of  sparks 
from  a  locomotive  running  on  defendant's  road,  the  burden 
is  on  the  plaintiff,  in  the  first  instance,  to  show,  that  the  fire 
was  caused  by  sparks  emitted  from  defendant's  locomotive, 
and  when  it  is  shown  that  the  fire  was  thus  caused,  which  is, 
when  disputed,  always  a  question  of  fact  for  the  jury,  the 
mere  communication  of  the  fire  from  the  railroad  engine,  is  of 
itself  sufficient  to  raise  a  presumption  of  negligence  against 
the  company.  With  this  prima  facie  proof  of  defendant's 
liability  raised  in  plaintiff's  favor,  the  burden  is  then  devolved 
upon  the  defendant,  of  showing  that  the  engine  alleged  to  have 
caused  the  fire  was  properly  constructed,  was  equipped  with 
approved  devices  and  appliances  to  prevent  the  escape  of  fire 
and  sparks,  was  in  good  repair  and  prudently  managed  and 
controlled ;  and  upon  proof  of  these  facts  by  the  defendant 
the  presumption  arising  from  the  mere  communication  of  fire 
from  the  engine  is  rebutted,  and  the  plaintiff  cannot  recover, 
without  making  proof  of  other  specific  acts  of  negligence  or 
want  of  care  on  defendant's  part.  Railroad  Co.  v.  Reese,  8$ 
Ala.  497.  S  South.  283,  7  Am.  St.  Rep.  66;  Louisville  &  N.  R. 
Co.  V.  Marbury  Lumber  Co.,  125  Ala.  237,  28  South.  438,  so 
L.  R.  A.  620. 

2.  The  cotton  destroyed  was  situated  in  a  pen  on  the  right 
hand  or  north  side  of  the  railroad  running  towards  Birmingham 
from  Montgomery,  at  which  point,  it  appears  the  track  ran 
east  and  west.  The  pen  was  about  $0  feet  6  inches  from  the 
center  of  the  track.  A  freight  train  had,  only  a  few  minutes 
before,  passed  up,  when  the  cotton  was  discovered  to  be  on 
fire.  The  train,  as  the  evidence  tended  to  show,  was  a  short 
one,  consisting  of  about  1 5  cars  attached  to  the  engine,  the 
grade  was  ascending  at  the  point,  the  train  was  moving 
rapidly,  and  the  engine  was  emitting  an  unusual  quantity  of 
sparks,  larger  than  engines  generally  emit;  that  the  day  was 
clear  and  rather  windy,  the  wind  blowing  in  the  direction  of 
the  cotton, — from  a  southeastern  direction  and  in  a  north- 
westerly direction,  and  there  was  no  fire  in  any  of  the  houses 
or  structures  near  the  cotton.  Here,  the  witness  testifying  to 
these  facts  for  plaintiff,  was  asked,  ''Had  it  been  raining  the 
day  before  the  accident,  or  had  it  been  dry  weather.'"  to 
which  Question,  he  replied,  that  the  weather  had  been  clear 
for  several  days.  The  defendant  objected  to  the  question,  on 
the  ground  that  it  was  irrelevant,  incompetent  and  inadmis- 
sible, shedding  no  light  as  to  what  condition  the  engine  was 
in.  The  objection  was  properly  overruled.  The  burden  was 
on  the  plaintiff,  to  introduce  evidence,  to  show  that  the  fire 
originated  from  the  passing  engine,  and  any  circumstance 
tending  to  show  that  it  did  thus  originate,  was  competent. 
The  proof  of  how  the  fire  originated  was  entirely  circum- 
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stantiaL  If  the  weather  had  been  clear  and  dry  and  not 
rainy,  for  several  days  previous  to  the  accident,  it  was  a  cir- 
camstance  competent  to  be  considered,  in  connection  with 
the  other  evidence,  as  tending  to  show,  that  the  fire  might 
have  originated  more  readily  from  the  engine,  and  did  so 
originate,  and  that  if  the  weather  had  been  rainy  and  damp, 
the  fire  might  not  have  so  readily  been  communicated  to  the 
cotton  by  sparks,  the  distance  it  was  away  from  the  engine. 

3.  The  witness,  Bledsoe,  testified  that  he  was  within  6  or  8 
feet  of  the  track  when  the  engine  passed ;  that  there  were  a 
good  many  sparks  coming  out  when  the  train  passed,  and  a 
heap  of  them  fell  on  the  platform  of  the  store  near  by,  and 
were  about  the  usual  size.  He  was  asked,  ^'Was  it  a  light 
train  or  a  heavy  train  ? "  He  answered  that  it  was  a  light  train, 
and  in  answer  to  another  question,  he  said,  he  did  not  count 
the  cars,  but  there  seemed  to  be  14  or  is  of  them.  The 
defendant  objected  to  the  question,  on  grounds,  that  it  called 
for  incompetent  and  irrelevant  evidence,  and  because  the 
character  of  the  train  had  nothing  to  do  with  the  condition  of 
the  engine.  While  the  latter  objection, — the  one  relied  on  to 
show  the  incompetency  of  the  evidence,  may  in  point  of  fact 
have  been  true,  whether  the  train  was  a  light  or  heavy  one, 
in  the  number  of  cars  of  which  it  consisted,  yet  if  it  was  a 
heavy  train,  consisting  of  a  great  number  of  cars,  it  is  com- 
mon knowledge,  that  it  would  have  required  a  greater  ex- 
penditure of  effort,  so  to  speak,  on  the  part  of  the  engine,  and 
a  greater  exhaust  of  steam  by  it,  especially  when  moving 
rapidly  up  grade,  than  would  have  been  the  case,  if  the  train 
were  a  short  one,  requiring  less  power  to  move  it,  a  condition 
when  fewer  and  smaller  sparks  would  likely  be  emitted,  than 
if  the  engine  were  drawing  a  heavy  train.  The  number  and 
size  of  the  sparks,  was  a  circumstance  to  be  considered  in 
determining  whether  the  train  was  properly  equipped  and 
handled. 

4.  Backet,  as  an  expert  witness  for  defendant,  testified^  as 
to  the  construction  of  engines  and  appliances  for  preventing 
the  escape  of  sparks— stating  that  there  had  been  some 
changes  in  material  in  them  during  the  past  20  years,  and 
they  had  been  trying  to  better  them  but  had  not  succeeded; 
said  that  what  he  called  standard  netting  was  the  same  as  it 
was,  the  first  time  he  saw  a  spark  arrester,  about  20  years 
ago;  that  sometimes  the  netting  had  to  be  cleaned,  and  a  man 
would  pound  it  with  a  piece  of  iron.  He  was  asked  on  the 
cross  by  plaintiff  }n  this  connection,  '^s  not  that  iron  liable 
to  increase  the  size  of  the  spaces?"  He  answered,  '^Not 
unless  it  is  punched;  they  merely  take  a  piece  of  iron  and  jar 
it  out  of  the  netting,  and  this  would  not  affect  the  netting 
unless  they  punched  a  hole  through  it.*'  There  was  no  proof 
that  the  netting  had  been  punched,  and  if  there  was  error  in 
allowing  the  question,  it  was  error  without  injury,  since  the 
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question  as  asked  was  not  answered,  and  the  answer  given, 
was  entirely  without  prejndice  to  defendant. 

5.  Woods,  the  engineer  who  handled  the  train  at  the  time 
of  the  accident,  testified  for  defendant,  that  the  more  force 
that  was  used,  the  greater  the  number  of  sparks,  and  that  he 
was  running  25  or  30  miles  an  hour,  when  he  passed  Bozeman 
— the  place  the  fire  occurred.  He  was  asked  by  plaintiff  in 
this  connection, — ''Now  is  it  not  a  fact,  that  your  train  was 
running  behind  time,  and  that  you  were  running  faster  to 
make  up  that  time?"  The  defendant  objected,  on  the  ground 
that  the  evidence  called  for  was  incompetent,  irrelevant  and 
inadmissible.  In  Perdue  v.  Railroad  Co.,  100  Ala.  539,  14 
South.  366.  the  court  stated,  that  as  a  matter  of  law,  it 
cannot  be  said  that  any  rate  of  speed  of  a  railroad  train, 
away  from  those  places  where  the  statute  regulates  it,  is 
negligence  per  se,  and  that,  whether  or  not  rapid  running, 
at  points  not  regulated  by  statute,  would  be  negligence,  would 
depend  upon  the  conditions  under  which  it  might  be  main- 
tained. Nor  was  the  fact  of  being  late  and  running  behind 
time  evidence  per  se  of  negligence.  Railroad  Co.  v.  Fer- 
guson, 79  Va.  241 ;  Railroad  Co.  v.  Kellam's  Adm'r,  83  Va. 
851,  3  S.  E.  703.  But  it  has  been  held,  in  an  action  for  dam- 
ages for  fires  alleged  to  have  been  caused  by  a  locomotive, 
that  the  excessive  use  of  steam  is  a  fact  competent  to  be  con- 
sidered, in  determining  whether  or  not  the  company  exercised 
due  diligence  in  the  operation  of  the  train,  and  on  the  ques- 
tion as  to  whether  the  fire  occurred  by  reason  of  sparks  from 
the  engine.  McCormick  v.  Railroad  Co.,  41  Iowa,  193;  Home 
Ins.  Co.  V.  Pennsylvania  R.  Co.,  11  Hun,  182;  Railroad  Co. 
V.  De  Busk,  12  Colo.  294,  20  Pac.  752,  3  L.  R.  A.  350,  13  Am. 
St.  Rep.  221.  The  witness  did  not  answer  the  question  in 
full,  but  replied,  simply,  ^4  was  late,"  without  stating,  that 
he  was '^running  behind  time,"  and  was  ^^running  faster  to 
make  up  that  time,"  as  he  was  asked.  The  answer  he  made, 
did  not,  without  more,  imply  that  he  was  making  up  time  and 
running  faster  in  order  to  do  so.  It  was  neither  favorable 
nor  unfavorable  to  either  party,  and,  even,  if  the  question 
ought  not  to  have  been  allowed,  it  was  without  injury  to 
defendant. 

6.  Thornton,  a  witness  for  plaintiff,  had  testified,  that  the 
engine  when  it  passed,  emitted  sparks  as  large  as  the  end  of 
his  little  finger,  and  Billingslea,  that  the  sparks  were  as  laige 
as  a  cowpea.  Gross,  a  witness  for  the  plaintiff,  an  experienced 
engineer,  testified,  that  he  had  beard  all  the  testimony  in  the 
case  about  the  fire,  and  how  the  engine  was  equipped.  He 
was  asked,  '4f  the  netting  to  that  engine  was  such  as  had  been 
testified  to  here,  and  it  was  in  good  repair  and  condition, 
would  it  throw  out  sparks  as  large  as  the  end  of  your  little 
finger?"  The  defendant  objected,  on  the  ground,  that  there 
was  no  testimony,  that  the  sparks  were  as  large  as  the  little 
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finger  of  witness.  Thornton  and  Billingslea  were  allowed  to 
be  recalled,  each  of  whom  exhibited  bis  little  finger  to  the 
witness.  The  witness  did  not  answer  the  question.  Bat,  he 
was  asked  another  question — ''Do  you  know  what  size  sparks 
would  emit?"  He  answered,  that  no  engine  in  proper  con- 
dition should  have  thrown  sparks  as  large  as  a  cowpea,  and 
as  large  as  a  pin  head,  and  to  this  question  and  answer  no 
objection  was  made.    We  find  no  error  here. 

7.  The  court  gave  several  charges  requested  by  defendant, 
and  refused  several.  The  vices  of  those  refused,  without 
reviewing  them  separately  will  appear.  We  have  examined 
them,  and  conclude  they  were  properly  refused. 

A  motion  was  made  for  a  new  trial,  based  on  rulings  assigned 
as  errors  and  which  we  have  been  considering.  It  was  over- 
ruled and  we  find  no  occasion  for  disturbing  the  verdict  and 
judgment. 

/^Brmed. 


Alabama  G.  S.  R  Co.  t;.  Hall. 

(Supretne  Court  of  Alabama,  June  5,  igo2, ) 
[32  80.  Rep.  259.] 

Negligence — Driving  Horse  into  Trestle — Sufficiency  of  Complaint. 

A  complaint  against  a  railroad  comfiany  alleging  that  plaintiff 
claimed  damages  for  that  defendant  negligently  caused  a  horse  of 
his  to  run  into  a  trestle,  whereby  he  was  injured,  is  not  demurrable 
as  failing'  to  aver  or  show  that  defendant  owed  plaintiff  any  duty,  or 
as  bein^  too  vague  in  its  averment  of  negligence. 

Same — Same — Sufficiency  of  Evidence.* 

In  an  action  against  a  railroad  for  injuries  to  a  horse,  there  was 
evidence  that  defendant's  train  was  moving  towards  a  trestle;  that 
the  horae  was  running  along  the  track  towards  the  trestle,  in  appar- 
ent ffig^ht  of  the  train ;  that  the  track  was  on  an  embankment  5  or 
6  feet  high;  that  the  train  was  from  30  to  50  yards  behind  the  horse, 
and  raining  on  him ;  that  the  engineer  was  aware  of  the  situation, 
but  did  not  seasonably  stop  or  check  the.  train ;  that,  had  he  done  so, 
the  horse  would  not  have  continued  his  flight  onto  and  into  the  trestle, 
and  the  injury  would  have  been  averted :  held  not  error  to  refuse 
defendant's  request  for  the  general  affirmative  charge. 

Same — Same — Instruction. 

The  court  charged  that,  if  it  appeared  that  the  animal  was  in  such 
a  state  of  fright  that  it  would  have  fallen  into  the  trestle  anyway, 
plaintiff  could  not  recover,  ^'but,  if  that  does  not  reasonably  appear, 
then,  when  the  animal  got  on  the  main  line,  if  the  engineer  saw 
that  it  was  headed  towards  the  trestle,  it  became  the  duty  of  the 
engineer  *  *  *  to  stop  the  train,  and  if  the  engineer  failed  to  do 
so,  and  this  train  ran  on,  and  the  horse  ran  into  the  trestle,  the 
plaintiff  is  entitled  to  a  verdict,  if  the  jury  should  also  believe  *  *  * 
that  the  failure  *  *  *  contributed  to  running  the  horse  into  the 
trestle" :  held  that,  while  the  opening  clause  of  the  quoted  portion 
tended  to  authorize  a  verdict  for  plaintiff  upon  the  jury's  not  being 
reasonably  satisfied  that  the  horse  would  have  gone  into  the  trestle 
in  any  event,  the  last  clause  corrected  the  tendency. 

*8ee  foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v,  Dumas 
(Ala.),  23  Am.  &  Bng.  R.  Cas.,  N.  8.,  956. 
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8>ma  Same— Duty  of  Engineer  Seeing  Frightened  Horse  Running 
into  Danger. 
In  an  action  against  a  railroad  for  injuries  to  a  horse,  owing  to 
his  having  been  driven  into  a  trestle  by  one  of  defendant's  trains,  a 
charge  asserting  that  when  the  horse  got  on  the  main  line,  and  the 
engineer  saw  it  was  headed  towards  the  trestle,  it  became  his  duty 
to  stop  the  train,  was  justified  where  the  evidence  was  undisputed 
that  the  horse  was  frightened  and  running  from  the  train  along  a 
considerable  embankment,  which  led  onto  the  trestle. 

Appeal  from  circuit  conrt.  De  Kalb  county;  J.  A.  Bilbro, 
Judge. 

Action  by  C.  L.  Hall  against  the  Alabama  Great  Southern 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  plaintiff  claimed  damages,  under  separate  counts,  for 
injury  to  a  horse  and  a  mule,  but  the  court  gave  the  general 
affirmative  charge  for  the  defendant  as  to  the  damages  claimed 
for  the  mule.  The  count  of  the  complaint  claiming  damages 
for  the  horse,  and  the  substance  of  the  demurrers  to  said 
count,  are  set  out  in  the  opinion.  The  recital  in  the  judg- 
ment entry  relative  to  the  rulings  upon  the  demnrrer  to  this 
count  of  the  complaint,  which  was  the  amended  complaint, 
was  as  follows :  ^'The  defendant  demurs  to  amended  com- 
plaint, and,  on  consideration  of  the  court,  the  demurrer  is 
overruled."  On  the  trial  of  the  cause  it  was  shown  that  the 
train  which  frightened  the  horse  of  the  plaintiff  was  a  local 
freight  train  going  north.  The  evidence  for  the  plaintiff 
tended  to  show  the  following  facts :  The  train  had  backed 
onto  a  switch  to  get  a  car.  The  horse  in  question  was  on  the 
side  track,  and  ran  along  the  side  ahead  of  the  train  for  a 
short  distance — about  7S  yards — to  the  main  line.  That  when 
the  horse  was  on  the  north  side  track  the  train  was  going 
toward  him,  and  was  about  so  yards  off.  The  horse  then  ran 
up  the  line  to  the  trestle,  ran  on  the  trestle,  and  fell  through 
it.  The  trestle  was  from  30  to  3$  yards  north  of  the  point 
where  the  side  track  comes  into  the  main  line.  The  horse 
was  frightened  by  the  train,  and  ran  along  the  track  ahead  of 
it  until  he  fell  into  the  trestle.  The  engineer  did  not  blow 
the  whistle  or  ring  the  bell  of  the  engine.  The  engineer  be- 
fi:an  checking  the  train  before  the  engine  got  on  the  main  line, 
but  the  engine  and  cars  we^e  moving  when  the  horse  fell  in 
the  trestle.  When  the  train  stopped,  the  engine  was  on  the 
main  line,  and  the  tender  and  rest  of  the  train  were  on  the 
switch,  and  the  engine  was  about  30  yards  from  the  horse. 
The  engine  did  not  come  in  contact  with  the  horse,  and  did 
not  get  nearer  to  him  than  about  30  yards.  The  engine  was 
going  faster  than  the  horse,  and  was  gaining  on  him.  The 
fall  of  the  horse  was  proven,  and  it  was  shown  that  he  was 
worthless  after  the  accident.  The  engineer  on  said  train,  as 
a  witness  in  behalf  of  the  defendant,  testified  that  he  saw  the 
horse  start  down  the  side  track  towards  the  main  line;  that  at 
that  time  the  train  was  running  at  s  to  6  miles  an  hour,  and 
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should  have  been  stopped  in  from  is  to  30  feet;  that  the  horse 
was  about  200  feet  in  front  of  the  engine,  and  the  engine 
never  got  closer  than  150  feet  to  him,  and  when  he  stopped 
the  engine  it  had  just  gotten  on  the  main  line.  It  was  shown 
that  the  main  track  was  upon  an  embankment  The  engineer 
testified  that  the  embankment  did  not  have  precipitous  sides, 
but  was  an  ordinary  embankment.  A  witness  for  the  plaintiff 
testified  that  when  the  mule  went  down  the  embankment  he 
partly  slid  down.  The  court,  in  its  oral  charge  to  the  jury, 
instructed  them  as  follows:  ''When  the  animals  got  on  the 
main  Une,  there  are  two  matters  for  the  jury  to  consider: 
First,  were  the  animals  in  such  a  state  of  fright  at  that  time 
tbHLt  they  would  have  fallen  into  the  trestle  anyway?  If  it 
reasonably  appears  that  the  animals  would  have  continued  in 
their  flight  and  fallen  into  the  trestle  whether  the  train  moved 
further  or  not,  then  the  plaintiff  cannot  recover  (but,  if  that 
does  not  reasonably  appear,  then,  when  the  animals  got  on 
the  main  line,  if  the  engineer  saw  that  they  were  headed 
toward  the  trestle,  it  became  the  duty  of  the  engineer,  on  per- 
ceiving the  animals  on  the  track,  to  take  steps  to  stop  the 
train ;  and  if  the  engineer  failed  to  do  so,  and  this  train  ran 
on,  and  they  ran  into  the  trestle,  the  plaintiff  is  entitled  to  a 
verdict,  if  the  jury  should  also  believe  from  the  evidence  that 
the  £ailure  of  the  engineer  to  check  his  train  contributed  to 
nuining  the  horse  into  the  trestle)."  The  defendant  sepa- 
rately excepted  to  that  portion  of  the  charge  copied  above 
which  is  within  the  parentheses,  and  also  separately  excepted 
to  the  court's  refusal  to  give  the  general  affirmative  charge 
requested  by  it.  There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  his  damages  at  $81. 

Amos  E.  Goodhue,  for  appellant. 
Davis  &  Haralson,  for  appellee. 

McCLELLAN,  C.  J.  Action  by  Hall  against  the  raikoad 
company.  The  complaint  is  as  follows:  ^'Plaintiff  claims  of 
the  defendant  the  sum  of  seventy-five  dollars  as  damages  for 

that  on  or  about  the day  of  August,  1900,  defendant  .neg- 

liicently  caused  one  horse,  the  property  of  plaintiff,  to  run  into 
a  trestle  on  defendant's  railroad,  and  thereby  injured  it  so  it 
was  worthless."  There  was  also  a  mule  in  the  complaint  and 
in  the  trestle ;  but  as  no  injury  to  it  was  proved,  and  the  court 
chaiged  affirmatively  for  defendant  as  to  the  damages  claimed 
as  to  it,  we  pretermit  the  mule.  There  was  a  demurrer  to 
the  complaint  on  the  grounds  that  it  failed  to  aver  or  show 
that  defendant  owed  the  plaintiff  any  duty  in  respect  of  the 
animal,  and  that  its  averment  of  negligence  was  too  vague  and 
indefinite.  The  demurrer  was  overruled,  and  properly,  under 
the  authority  of  Railway  Co.  v.  Lazarus,  88  Ala.  453,  6  South. 
877;  Oxford  Lake  Line  Co.  v.  Stedham,  loi  Ala.  376,  13 
South.  $S3;  and  Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 
COm  12^  Ala.  237,  28  South,  438»  So  L.  R.  A.  620.    We  do  not 
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decide  whether  there  was  a  judement  entry  as  to  this 
demarrer. 

On  the  evidence  before  them,  it  was  open  to  the  jury  to  find 
that  defendant's  train  was  being  moved  forward  toward  a 
trestle;  that  plaintiff's  horse  was  on  the  track  between  the 
engine  and  the  trestle,  rnnning,  in  apparent  fright  of  the 
train,  toward  the  trestle;  that  the  track  along  which  the  horse 
ran  was  on  an  embankment  5  or  6  feet  high,  the  sides  of  which, 
while  not  precipitons,  were  yet  at  such  an  incline  as  that  a 
horse,  in  attempting  to  go  down  them,  wonld  partially  slide; 
that  the  train  was  from  30  to  so  yards  behind  the  horse,  and 
going  faster  than  he  was, — '^gaining  on  him";  that  the  engi- 
neer was  aware  of  the  situation,  but  did  not  seasonably  stop 
or  check  the  speed  of  his  train;  that,  had  he  done  so,  the 
horse  wonld  not  have  continued  bis  flight  onto  and  into  the 
trestle,  and  the  injury  to  the  animal  would  have  been  averted 

In  view  of  the  phase  of  the  case  presented  by  these 
tendencies  of  the  evidence,  the  court  properly  refused  the 
affirmative  charge  requested  by  the  defendant.  Seeing  the 
horse  running  directly  toward  the  trestle,  in  fear  of  the  ad- 
vancing train, — the  surroundings  being  such  as  that  he 
would  probably  continue  his  flight  along  the  track  into  the 
trestle  if  the  train  continued  to  advance, — the  engineer  owed 
the  plaintiff  the  duty  of  stopping  the  train  and  thereby  remov- 
ing the  cause  of  the  flight  of  the  animal ;  and  if  he  negligently 
failed  to  discharge  this  duty,  and  in  consequence  the  horse 
was  injured,  the  defendant  is  liable. 

Of  course,  it  was  a  matter  of  inference  for  the  jury  whether 
the  horse  would  or  not  have  continued  his  flight  into  the 
trestle  had  the  train  been  stopped  when  it  should  have  been; 
and  it  was  necessary,  of  course,  for  the  jury  to  be  reasonably 
satisfied  that  he  ran  into  the  trestle  in  consequence  of  the 
continued  advance  of  the  train,  before  they  were  authorized 
to  return  a  verdict  for  the  plaintiff.  That  part  of  the  oral 
charge  to  which  an  exception  was  reserved,  taken  as  a  whole, 
and  in  connection  with  its  context,  is  not  an  erroneous  state- 
ment of  law  in  this  regard;  for  while,  in  its  opening  clause, 
it  is  open  to  a  construction  which  might  authorize  a  verdict 
for  the  plaintiff  upon  the  jury's  not  being  reasonably  satisfied 
that  the  horse  would  have  gone  into  the  trestle  in  any  event, 
when  it  was  necessary  for  them  to  find  that  he  would  not  have 
gone  there  but  fdr  defendant's  negligence,  yet  the  last  clause 
corrects  this  faulty  tendency  by  requiring  the  jury  to  find  for 
plaintiff  only  in  the  event  the  failure  to  stop  the  train  con- 
tributed to  the  injury. 

Nor,  in  our  opinion,  was  the  oral  charge  bad,  when  referred 
to  the  evidence,  for  asserting  that  when  the  horse  got  on  the 
main  line,  and  the  engineer  saw  that  he  was  headed  for  the 
trestle,  it  became  the  duty  of  the  engineer  to  take  steps  to 
stop  his  train.  The  evidence  is  undisputed  that  the  horse 
was  frightened  by,  and  in  flight  from,  the  train,  and  that  he 
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was  rannincr  on  a  considerable  embankment, — bis  easiest 
route  of  flight,  but  for  the  trestle  being  on  and  along  the  track. 
On  these  facts,  there  was  such  obvions  danger  of  the  horse's 
nmning  into  the  trestle  from  the  time  he  got  on  and  began  to 
ran  along  the  main  track  as  to  impress  the  mind  of  an  ordi- 
narily prudent  man  in  the  place  of  the  engineer  with  the 
necessity  of  removing  the  cause  of  the  horse's  fright  and  flight 
by  stopping  the  pursuing  engine,  and  it  then  became  the 
engineer's  duty  to  stop  it. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

Missouri  Pac.  Ry.  Co.  v,  Columbia. 

{Supreme  Court  of  Kansas y  July  s^  1902,) 

[69  Pac.  Rep.  538.] 

Negligence — Proximate  and  Remote  Cause. 

In  a  case  where  two  distinct,  sncceasiTe  causes,  wholly  unrelated 
in  operation,  contribute  toward  the  production  of  an  accident  resulting 
in  injury  and  damage,  one  of  such  causes  must  be  the  proximate  and 
the  other  the  remote  cause  of  the  injury. 

Prior  and  Remote  Cause. 

A  prior  and  remote  cause  cannot  be  made  the  basis  of  an  action 
for  the  recovery  of  damages  if  such  remote  cause  did  nothing  more 
than  furnish  the  condition  or  give  rise  to  the  occasion  by  which  the 
injury  was  made  possible,  if  there  intervened  between  such  prior  or 
remote  cause  and  the  injury  a  distinct,  successive,  unrelated,  and 
sufficient  cause  of  the  injury. 

Question  lor  Court. 

.  In  a  case  where  it  is  either  admitted,  or  from  the  facts  as  found 
established,  that  two  distinct,  successive  causes,  unrelated  in  their 
operation,  conjoined  to  produce  a  given  injury,  the  question  of  remote 
and  proximate  cause  becomes  one  of  law  for  the  decision  of  the  court, 
and  not  of  fact  for  the  determination  of  the  jury,  and  the  determina- 
tion of  this  question  of  law  by  the  jury  is  not  binding  or  conclusive 
upon  the  court*. 
(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Morris  county ;  O.  L. 
Moore,  Judse. 

Action  by  Jennie  V.  Columbia  against  the  Missouri  Pacific 
Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

Waggener,  Horton  &  Orr,  for  plaintiff  in  error. 
Humphrey  &  Humphrey  and  John  Maloy,  for  defendant  in 
error. 

POLLOCK,  J.  C.  D.  Columbia,  a  locomotive  fireman  in 
the  employ  of  the  Missouri  Pacific  Railway  Company,  was 
kiUed  by  the  derailment  of  his  engine  at  the  station  of 
Langley,  on  said  road.  His  widow,  Jennie  V.  Columbia,  in 
her  own  behalf  and  in  behalf  of  her  minor  children,  brought 
this  action  to  recover  damages  on  account  of  negligence  of  the 
company  resulting  in  his  death.    The  acts  of  negligence 
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charged  are :  First,  that  the  company  negligently  permitted 
several  heavy  grain  doors  to  be  piled  and  remain  upon  a  raised 
platform  at  the  west  end  of  its  depot  at  the  station  of  Langley, 
near  the  track  npon  which  the  engine  which  Columbia  was 
firing  was  scheduled  to  pass  on  the  night  of  May  9,  1899,  ^nd 
said  heavy  grain  doors,  being  there  so  negligently  placed, 
were  blown  off,  falling  upon  the  track,  derailing  the  engine, 
causing  the  death ;  second,  that  it  was  the  duty  of  the  com* 
pany  to  provide  a  reasonably  safe  and  clear  track  over  which 
said  engine  should  run,  and  in  disregard  of  its  duty  in  this 
respect  the  company  negligently  permitted  said  heavy  grain 
doors  to  remain  upon  the  track  after  being  blown  there  by  the 
wind,  thus  obstructing  the  track,  rendering  it  unsafe  for  use, 
the  result  of  which  negligence  caused  the  death  of  Columbia. 
The  general  verdict  was  for  the  plaintiff.  In  addition  to  the 
general  verdict,  at  the  request  of  defendant,  the  jury  made 
special  findings  of  fact  from  the  evidence,  as  follows: 
^'Q.  I.  How  long  had  C.  D.  Columbia,  deceased,  been  in  the 
employ  of  the  defendant  company  prior  to  May  9,  1899? 
A.  About  seven  (7)  years.  Q.  2.  In  what  capacity  had  the 
said  C.  D.  Columbia  been  employed  by  the  defendant  prior  to 
May  9,  1899?  A.  Two  years  in  round  house  and  five  years 
fireman  on  locomotive.  Q.  3.  In  his  capacity  as  fireman  on 
locomotive  engine,  did  his  duty  require  him  to  pass  and  re- 
pass said  station  where  said  doors  were  piled  many  times,  day 
and  night,  prior  to  the  evening  of  May  9,  1899?  A.  Yes. 
Q.  4.  If  question  No.  3  is  answered  in  the  affirmative,  then 
state  how  frequently  the  said  C.  D.  Columbia  had  passed  said 
depot  previous  to  the  date  of  the  said  accident.  A.  Accord- 
ing to  evidence,  about  six  hundred  (600)  times  in  the  five 
years.  Q.  s*  For  what  length  of  time  previous  to  the  date  of 
the  said  accident  had  said  doors  been  piled  on  said  depot 
platform?  A.  Since  the  road  has  been  in  operation. 
Q.  6.  Were  the  same  piled  in  a  conspicuous  place  on  the  plat- 
form, where  they  could  easily  be  seen  by  the  said  C.  D. 
Columbia  and  other  employees  passing  to  and  fro  over  the 
track?  A.  Yes.  Q.  7-  Was  it  the  usual  and  ordinary  prac- 
tice of  the  defendant  company  to  pile  grain  doors  upon  the 
platform  of  their  various  stations  in  the  manner  in  which  the 
grain  doors  were  piled  at  the  station  of  Langley  on  the  even- 
ing of  May  9,  1899,  and  prior  thereto?  A.  No.  Q.  8.  If  you 
answer  question  number  7  'No,'  or  in  the  negative,  then  state 
what  was  the  practice  of  defendant  with  reference  to  piling  of 
grain  doors  along  its  line  of  road  at  other  stations.  A.  At 
stations  where  there  were  elevators,  near  the  elevator,  and  at 
the  depot  where  there  is  no  elevator.  Q.  9.  How  many  grain 
doors  were  piled  on  the  depot  platforms  at  Langley  on  the 
evening  of  May  9,  1899?  A.  From  11  to  1$.  Q.  10.  What 
were  the  dimensions  and  weight  of  said  grain  doors  so  piled 
on  said  platform  of  the  depot  at  Langley  on  the  evening  of 
May  9,    1899?    A«  About  s^  to  6i  teet;  weight  from  70  to 
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loo  pounds.     Q.  ii.  How  far  from    the    track    on    which 
deceased  was  injured  were  the  said  s^ain  doors  piled  on  the 
platform  of  said  station?    A.  From   i;to  22  feet.     Q.  12. 
For  how  many  years  prior  to  May  9,  1899,  had  it  been  the 
custom  to  pile  the  gr^in  doors  on  the  depot  platform  at 
Langley,  Kansas?    A.  From  10  to   14  years.     Q.  13.  If  you 
find  that  it  had  been  the  custom  or  practice  of  said  defendant 
company  to  pile  the  grain  doors  on  the  depot  platform  at 
Langley,  Kansas,  then  state  if  there  had  ever  before  been  an 
accident  similar  to  the  one  which  resulted  in  the  injury  com- 
plained of,  or  any  other  accident,  by  reason  of  the  piling  of 
grain  doors  on  said  depot  platform  ?    A.  No.     Q.  14.  If  ques- 
tion No.  13  is  answered  in  the  affirmative,  the;i  state  when, 
where,  and  under  what  circumstances  such  other  accident 
occorred?    A.    *    *    *    Q.  i^.  During  the  time  that  you  find 
it  has  been  the  custom  or  practice  of  the  defendant  company 
to  cause  its  grain  doors  to  be  piled  on  the  depot  platform  at 
Langley,  Kansas,  had  any  accident  ever  resulted  on  account 
of  said  grain  doors  being  so  piled?    A.  No.     Q.  i6.  Were 
one  or  more  of  said  grain  doors  carried,  by  an  unusual  and 
extraordinary  windstorm    or   severe    gale,   from  the  place 
where  they  were  piled  onto  defendant's  track?    A.  By  severe 
gale.     Q.  17.  If  question  No.  16  is  answered 'No,*  then  state 
what  caused  the  said  door  or  doors  to  be  thrown  onto  defend- 
ant's track.    A.    *    *    *    Q.  20.  Was  said  windstorm  of  such 
a  character  as  to  blow  off  a  bracket  on  said  depot?      A.  No. 
Q.  21.  If  you  answer  question  No.  20 'No,'  or  in  the  neg- 
ative, then  state  what  damage,  if  any,  was  done  to  said  depot 
by  reason  of  said  windstorm.     A.  Two  battens  ripped  off  and 
two  brackets  damaged.    *    *    *    Q.  24.  At  the  time  said 
doors  were  blown  onto  said  track,  was  there  any  agent  or 
employee  of  the  defendant  company  on  duty  in  or  about  the 
said  depot  building?    A.  No.     Q.  25.  Did  any  employee  of 
the  defendant  company  have  any  notice  or  knowledge  that 
said  grain  doors,  or  any  thereof,  had  been  blown  onto  the 
track  previous  to  the  injury  complained  of.     A.  No.    Q.  26. 
If  question  No.  2$  is  answered  'Yes,'  then  state  the  name  of 
sudi  employee,   and  in  what    capacity  he  was  employed. 
A.     *    *    *    Q.  27.    How  long    did  the   said  grain  doors 
which  was  blown  onto  the  track  remain  on  the  track  before 
the  accident  occurred?    A.  No  evidence  to  show.     Q.  28.  If 
there  had  been  no  windstorm  or  severe  gale  on  the  evening 
of  May  9,    1899.   would  the  accident  complained  of  have 
occurred?    A.  We  believe  not.     0*  29.  Was  the  windstorm  or 
severe  gale  which  carried  the  door  from  the  pile  on  the  plat- 
form to  the  track,  where  the  accident  occurred,  the  proximate 
cause  of  the  accident?    A.  No.     Q.  30.     If  you  answer  the 
next  preceding  question  'No,'  or  in  the  negative,  then  state 
what  was  the  proximate  cause  of  the  accident.     A.  By  piling 
grain  doors  on  elevated  platform  in  an  exposed  position." 
Defendant  filed  its  motions  for  judgment  in  its  favor  upon 
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these  findings,  notwithstandias:  the  general  verdict,  and  for  a 
new  trial,  which  motions  were  overrnled,  and  jndgment 
entered  upon  the  verdict  in  favor  of  plaintiff.  Defendant 
brings  error. 

The  single  question  for  onr  consideration  is,  was  defendant 
entitled  to  judgment  upon  the  special  findings  made  by  the 
jury,  notwithstanding  the  general  verdict?  It  is  obvious  that 
under  the  findings  made  the  second  claim  of  negligence 
pleaded  is  eliminated  from  the  controversy,  for,  the  burden  of 
proof  resting  upon  the  plaintiff  to  prove  the  acts  of  negli- 
gence charged,  and  there  being,  as  found  by  the  jury,  ^'no 
evidence  to  show"  how  long  the  grain  doors  remained  upon 
the  track  before  the  engine  arrived  at  the  place  of  derailment, 
negligence  in  permitting  an  obstruction  to  remain  upon  the 
track  was  not  proven.  As  to  the  remaining  act  of  negligence 
changed,  upon  the  findings  made,  a  much  more  grave  and 
serious  controversy  arises.  From  the  findings  it  is  learned 
that  the  deceased  had  been  employed  by  the  company  as 
locomotive  fireman  on  its  line  of  railway  for  five  years.  Dur- 
ing these  five  years  he  had  passed  the  station  of  Langley 
about  6oo  times.  It  was  the  custom  of  the  company  at 
stations  where  no  elevator  was  located  to  pile  the  grain  doors 
at  the  depot.  There  was  no  elevator  at  Langley.  The  com- 
pany had  piled  the  grain  doors  upon  the  depot  platform  at 
this  station  since  the  construction  and  operation  of  the  road, 
a  period  of  some  lo  to  14  years.  There  were  on  the  night  of 
the  injury  from  11  to  is  of  these  doors,  in  size  about  $i  by 
6k  feet  in  dimensions,  in  weight  from  70  to  100  pounds,  piled 
in  the  usual  place  and  manner,  about  i  S  to  22  feet  from  the 
track.  During  a}l  the  years  in  which  the  road  had  been 
operated  these  grain  doors  had  been  so  piled,  and  no  accident 
had  resulted  therefrom.  On  the  night  in  question  a  severe 
gale  blew  one  or  more  of  these  doors  from  the  place  where 
located  upon  the  track,  resulting  in  such  obstruction  of  the 
track  as  to  derail  the  engine,  causing  the  death  of  deceased* 
Had  the  severe  gale  not  blown,  the  injury  complained  of 
would  not  have  happened.  The  findings  so  made  up  to  this 
point  are  without  doubt  clearly  in  favor  of  defendant,  but  in 
respect  to  questions  numbered  29  and  30  the  jury  find  the 
piling  of  these  grain  doors  in  an  exposed  position  upon  the 
elevated  platform  was,  and  the  severe  gale  which  blew  at  that 
time  was  not,  the  proximate  cause  of  the  derailment  of  the 
engine.  Upon  these  findings  the  learned  counsel  for  plaintiff 
in  error  make  two  contentions:  First.  From  the  findings 
made,  the  deceased  must  have  known  of  the  practice  of  piling 
these  grain  doors  at  this  station,  and,  knowing  this  fact,  by 
continuing  in  the  employ  of  the  company  without  protest,  he 
assumed  the  risk  incident  thereto,  if  any  might  have  been 
foreseen.  Second.  The  place  and  manner  of  keeping  the 
grain  doors,  taken  in  connection  with  all  the  findings  in  the 
case  as  made  by  the  jury,  does  not  constitute  actionable  neg- 
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lis:ence  a^rainst  the  company;  and,  the  jary  having  found 
that  two  distinct,  successive  causes,  independent  in  their 
operation,  contributed  toward  the  injury  complained  of  by 
plaintiff,  it  became  a  matter  of  law  for  the  court  to  declare 
which  of  the  two  distinct,  successive,  independent  causes 
was  the  direct  and  proximate  cause  of  the  injury ;  that  this 
question  of  law  was  not  settled  and  concluded  by  the  findings 
of  the  jury  as  to  the  proximate  cause  of  the  injury.  With  the 
first  proposition  we  cannot  agree.  It  is  not  shown  deceased 
had  any  actual  knowledge  of  the  place  and  manner  in  which 
the  doors  were  piled.  Neither  is  it  shown  it  was  any  part  of 
the  duty  of  a  locomotive  fireman  to  observe  or  know  the  man- 
ner of  piling  grain  doors  at  the  stations  along  the  line  of  road, 
and  there  is  nothing  in  the  nature  or  character  of  his  duties 
which  would  necessarily  attract  his  attention  to  such  objects. 
He  was  not,  therefore,  required  to  know  such  fact.  Again,  as- 
suming for  the  purpose  of  the  argument  that  the  deceased 
actually  knew  of  the  location  of  these  doors  at  the  station  of 
Langley,  or  that  from  the  frequency  with  which  he  had  passed 
this  station  in  the  five  years  of  his  service  as  fireman,  with 
these  doors  placed  in  plain  and  unobstructed  view,  he  must 
have  known  of  their  location  and  existence,  and  then  the 
argument  must  fail,  because  it  is  not  shown  deceased  knew  or 
should  have  known  that  the  manner  or  place  of  piling  the 
doors  portended  danger  to  him,  and  he  had  the  right  to  assume 
that  the  company,  in  the  exercise  of  a  superior  knowledge  in 
the  performance  of  its  duty  to  furnish  a  clear  and  reasonably 
safe  track  over  which  to  run  the  engine,  would  not  place  these 
doors  in  such  position  as  to  expose  him  to  unnecessary 
danger.  Railway  Co.  v.  Williams,  172  111.  379,  50  N.  E.  116, 
64  Am.  St.  Rep.  44;  Dickson  v.  Railway  Co.,  124  Mo.  140,  27 
S.  W.  476,  25  L.  R.  A.  320,  46  Am.  St.  Rep.  429;  Faren  v. 
Sellers,  39  La.  Ann.  lOii,  3  South.  36.^,  4  Am.  St.  Rep.  256; 
Railway  Co.  v.  Leverett,  48  Ark.  333.  3  S.  W.  jo,  3  Am.  St. 
Rep.  230;  Railroad  Co.  v.  Irwin,  37  Kan.  701,  16  Pac.  146,  i 
Am.  St.  Rep.  266;  Railroad  Co.  v.  Rowan,  55  Kan.  270,  39 
Pac.  loia 

The  remaining  proposition  is  one  more  difficult  of  solution. 
The  existence  or  nonexistence  of  negligence  in  any  given 
case,  wherein  the  facts  are  disputed  is  a  question  of  fact  to 
be  determined  by  the  jury.  When  the  facts  are  undisputed, 
and  only  one  inference  or  deduction  is  to  be  drawn  from  them, 
a  question  of  law  is  presented  for  the  court.  Dewald  v.  Rail- 
road Co.,  44  Kan.  $86,  24  Pac.  iioi.  However,  it  is  not 
every  act  of  negligence  that  furnishes  a  basis  for  recovery  of 
damages  sustained.  In  the  case  of  Cleghorn  v.  Thompson,  63 
Kan.  — ,  64  Pac.  60s,  this  court  held:  ''Negligence,  to  be 
actionable,  must  result  in  damage  to  some  one,  which  result, 
in  the  absence  of  wantonness  or  malo  animo,  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary  intelligence  and 
prudence,  and  be  the  probable  result  of  the  initial  act.     The 
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allegation  of  negligence  is  not  sustained  by  evidence  of  acts 
resaltine  in  damage  to  another,  which  resnlt  is  not  the  reason- 
able and  ordinary  oatcome  of  sach  acts,  and  which  would  not 
have  been  foreseen  under  all  the  circumstances  of  the  case." 
In  the  opinion,  quoting  from  City  of  Allegheny  v.  Zimmer- 
man, 9S  Pa.  287,  it  is  said:  ''One  is  answerable  in  damages 
for  the  consequences  of  his  faults  only  so  far  as  they  are 
natural  and  proximate,  and  may,  therefore,  have  been  fore- 
seen by  ordinary  forecast,  and  not  for  those  arising  from  a 
conjunction  of  his  own  faults  with  circumstances  of  an  extra- 
ordinary nature."  ''Negligence  is  not  the  proximate  cause  of 
an  accident,  unless,  under  the  circumstances,  the  accident  was 
a  probable  as  well  as  a  natural  consequence  thereof, — one 
which  might  reasonably  have  been  foreseen  by  a  man  of  ordi- 
nary intelligence  and  prudence."  Huber  v.  Railroad  Co.,  92 
Wis.  636,  66  N.  W.  708,  31  L.  R.  A.  583,  53  Am.  St.  Rep.  940. 
^'It  is  not  enough  that  the  defendant  has  been  negligent,  unless 
that  negligence  has  contributed  to  the  injury  of  the  plaintiff." 
Sowles  V.  Moore,  65  Vt.  322,  26  Atl.  629,  21  L.  R.  A.  723. 
While  one  is  responsible  for  such  consequences  of  his  fault  as 
are  natural  and  probable,  and  might,  therefore,  be  foreseen 
by  ordinary  forecast,  if  his  fault  happened  to  concur  with 
something  extraordinary,  and  therefore  not  likely  to  be  fore- 
seen, he  will  not  be  answerable  for  the  extraordinary  resnlt. 
Schafier  v.  Jackson  Tp.,  150  Pa.  14s,  24  Atl.  629,  18  L.  R.  A. 
100,  30  Am.  St.  Rep.  792;  Railway  Co.  v.  Kellogg,  94  U.  S. 
469,  24  L.  Ed.  256;  Hubbell  v.  City  of  Yonkers,  104  N.  Y. 
434,  10  N.  E.  858,  58  Am.  Rep.  522;  Washington  v.  Railroad 
Co.,  17  W.  Va.  190;  Block  v.  Raikoad  Co.,  89  Wis.  371,  61  N. 
W.  iioi,  27  L.  R.  A.  365,  46  Am.  St.  Rep.  849;  Canal  Co.  v. 
Westlake,  23  Colo.  26,  46  Pac.  134;  Lewis  v.  Railway  Co.,  54 
Mich.  5S,  19  N.  W.  744>  S2  Am.  Rep.  790;  Daniels  v.  Ballan- 
tine,  23  Ohio  St.  532,  13  Am.  Rep.  264;  Henry  v.  Railway 
Co.,  76  Mo.  288,  43  Am.  Rep.  762.  In  cases  of  this  char- 
acter, where  two  distinct,  successive  causes,  unrelated  in 
operation,  to  some  extent  contribute  to  an  in  jury,  it  is  settled, 
where  there  is  an  intervening  and  direct  cause,  a  prior  and 
remote  cause  cannot  be  made  the  basis  for  recovery  of  dam- 
ages, if  such  prior  cause  did  no  more  than  furnish  the  condi- 
tion or  give  rise  to  the  occasion  by  which  the  injury  was  made 
possible.  And  it  seems  to  be  sound  in  principle  and  well 
settled  by  authority,  where  it  is  admitted  or  found  that  two 
distinct,  successive  causes,  unrelated  in  the  operation,  con- 
join to  produce  a  given  injury,  one  of  them  must  be  the  prox- 
imate and  the  other  the  remote  cause  of  the  injury,  and  the 
court,  in  passing  upon  the  facts  as  found  or  admitted  to  exist, 
must  regard  the  proximate  as  the  efficient  and  consequent 
cause,  and  disregard  the  remote  cause.  In  Railway  Co.  v. 
Trich,  117  Pa.  390,  11  Atl.  627,  2  Am.  St.  Rep.  672,  it  is  held: 
''When,  in  an  action  for  negligence,  the  fact  is  undisputed  in 
the  evidence  that  the  injury  received  was  inflicted  by  an 
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intervening  agency  over  which  the  defendant  had  no  control^ 
the  question  of  remote  or  proximate  cause  mast  be  determined 
by  the  conrt*  and  the  jnry  instructed  accordingly. ' '  In  Herr  v. 
City  of  Lebanon.  149  Pa.  222,  24  AtL  207,  16  L.  R.  A.  106,  34 
Am.  St.  Rep.  603,  it  is  held:  ''If  two  distinct  causes  are  suc- 
cessive and  unrelated  in  their  operation,  one  of  them  must  be 
the  proximate  and  the  other  ^he  remote  cause.  In  such  case 
the  court  regards  the  proximate  as  the  efficient  and  conse- 
quent cause,  and  disregards  the  remote."  In  Goodlander 
Mill  Co.  V.  Standard  Oil  Co..  11  C.  C.  A.  253,  64  Fed.  400,  27 
L.  R.  A.  583,  it  is  said:  ''The  proximate  cause  of  an  injury 
is  that  cause  which,  in  the  natural  and  continuous  sequence, 
unbroken  by  an  efficient,  intervening  cause,  produces  the 
injury,  and  without  which  the  result  would  not  have  occurred. " 
Bleil  V.  Railway  Co.,  98  Mich.  228,  57  N.  W.  117;  Insurance 
Co.  V.  Boon,  9S  U.  S.  T17,  24  L.  Ed.  395.  Apply  these 
principles  to  the  case  at  bar,  and  what  conclusion  must  be 
reached  therefrom  ?  We  find  the  grain  doors  in  question  piled 
15  to  22  feet  from  the  track.  They  weighed  70  to  100  pounds 
each.  They  were  si  by  6i  feet  in  dimension.  With  batten 
nailed  across  ends,  they  were  2  inches  in  thickness.  There 
were  1 1  to  1 5  of  them,  thus  making  a  pile  of  the  height  of  22 
to  30  inches.  They  were  piled  against  the  depot  building. 
In  this  place  and  manner  the  same  kind  of  doors  had  been 
placed  from  10  to  14  years  prior  to  the  injury,  and  no  accident 
trauspired  therefrom.  That  the  placing  of  these  doors  in  the 
position  in  which  they  were  placed  furnished  the  occasion  or 
condition  which  rendered  the  accident  possible  is  not  to  be 
disputed,  and  cannot  be  denied.  That  is  to  say,  if  these 
grain  doors  had  not  been  there  on  the  depot  platform,  the 
accident  which  did  happen  would  not  have  happened ;  the 
injury  would  not  have  occurred.  But  can  it  be  reasonably  and 
successfully  maintained  that  the  employees  of  the  company, 
in  the  exercise  of  that  reasonable  care  and  precaution  required 
for  the  safety  of  those  operating  the  engines  of  the  company 
to  keep  the  track  free  of  obstructions,  should  have  foreseen, 
anticipatexl.  or  even'  imagined  that  from  the  operation  of  any 
ordinary,  natural  cause  these  doors,  or  one  or  more  of  them, 
might  be  lifted  and  carried  from  the  place  where  located,  and 
lodged  npon  the  track  in  such  manner  as  to  obstruct  and 
render  dangerous  the  operation  of  the  road,  or  as  to  cause  the 
derailment  of  an  engine?  We  think  not.  On  the  night  in 
question  a  severe  gale  blew.  A  gale  is  defined  as  a  wind  hav- 
ing a  velocity  of  40  to  70  miles  an  hour.  Stand.  Diet. 
Webster  defines  a  heavy  gale  as  a  wind  having  a  velocity  of  80 
miles  an  hour.  The  jury  find,  and  must  of  necessity  have 
found,  under  the  evidence,  the  accident  would  not  have 
occurred  in  the  absence  of  thia  severe  gale.  In  Railway  Co. 
V.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256,  Mr.  Justice  Strong,  in 
delivering  the  opinion  of  the  court,  says:  "But  it  is  generally 
held  that,  in  order  to  warrant  a  finding  that  negligence,  or  an 
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act  not  amounting  to  wanton  wrong,  is  the  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful  act, 
and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.    *    *    *    ^e  do  not  say  that  even 
the  natural  and  probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to  the  misfeasance 
or  nonfeasance.     They  are  not  when  there  is  an  efficient  and 
independent  cause  operating  between  the  wrong  and  the  in- 
jury.    In  such  a  case  the  resort  of  the  sufferer  must  be  to  the 
originator  of  the  intermediate  cause.     But  when  there  is  no 
intermediate,  efficient  cause,  the  original  wrong  must  be  con- 
sidered as  reaching  to  the  effect,  and  proximate  to  it.     The 
inquiry  must,  therefore,  always  be  whether  there  was  any 
intermediate  cause  disconnected  from  the  primary  fault,  and 
self-operating,  which  produced  the  in  jury. "    The  trial  court 
instructed  the  jury  as  follows:    ''The  jury  is  instructed  that 
by  the  proximate  cause  of  an  injury  is  meant  that  cause  which, 
in  the  natural  and  continuous  sequence,  unbroken  by  any 
intervening  cause,  produces  the  injury,  and  without  which  the 
result  would  not  have  occurred.     The  jury  is  instructed  that 
negligence  is  not  the  proximate  cause  of  an  accident  unless 
under  all  the  circumstances  the  accident  might  have  been 
reasonably  foreseen  by  a  man  exercising  reasonable  and  ordi- 
nary care.     It  is  not  enough  to  prove  that  the  accident  is  the 
natural  consequence  of  some  negligence.     It  must  also  have 
been  the  probable  consequence  of  the  special  act  of  negli- 
gence alleged  in  plaintiff's  petition;  and  before  you  can  find  a 
verdict  for  the  plaintiff  herein  you  must  find  from  the  evidence 
the  piling  of  the  said  grain  doors  upon  the  platform  of  defend- 
ant company  at  Langley,  Kansas,  was  negligence,  and  that  the 
defendant  company,  in  the  exercise  of  reasonable  and  ordi- 
nary care,  should  have  foreseen  that  the  piling  of  said  grain 
doors  upon  the  platform  at  Langley,  Kansas,  would  in  all 
probability  cause  an  injury  similar  to  that  which  did  happen 
on  the  evening  of  May  9. 1899,  and  which  resulted  in  the  death 
of  C.  D.  Columbia.     You  are  instructed  that  that  which  never 
happened  before,  and  which  in  its  character  is  such  as  not  to 
naturally  occur  to  prudent  men,  to  guard  against  its  happening 
at  all,  cannot,  when  in  the  course  of  years  it  does  happen, 
furnish  good  ground  for  a  charge  of  negligence  in  not  foresee- 
ing its  possible  happening  and  guarding  against  the  remote 
contingency. "    Measured  by  authority,  determined  upon  prin- 
ciple, or  viewed  in  the  light  of  the  instructions  of  the  court  to 
the  jury,  which  of  the  two  distinct,  successive  causes  operating 
independently  of  each  other  to  produce  the  injury, — that  is, 
the  place  and  manner  of  piling  and  keeping  the  grain  doors,  or 
the  severe  gale, — must  be  held  to  have  been*  the  consequent, 
efficient,  and  proximate  cause  of  this  injury?    Manifestly,  it 
must  be  said  the  place  and  manner  of  piling  and  keeping  the 
doors  did  no  more  than  furnish  the  condition,  afford  the  oppor* 
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tnnity,  for  the  accident  which  occurred.  The  operatidh  of  the 
successive,  wholly  independent  and  unrelated  cause  and  inter- 
venins:  agency,  the  severe  gale,  was  the  consequent,  efficient 
and  proximate  cause  of  the  grain  doors  being  upon  the  track, 
which  resulted  in  the  derailment  of  the  engine  and  damage  to 
plaintiff. 

It  follows,  under  the  charge  of  the  court  to  the  jury,  and 
the  findings  of  fact  as  made  by  the  jury,  the  general  verdict 
should  have  been  in  favor  of  the  defendant.  The  jury  failing 
in  this,  the  trial  court  should  have  sustained  the  motion  for 
judgment  upon  the  findings  made,  notwithstanding  the  gen- 
eral verdict.  Judgment  must  therefore  be  reversed,  and  cause 
remanded,  with  instructions  to  enter  judgment  upon  the  find- 
ings in  favor  of  defendant.     All  the  justices  concurring. 


Chicago,  R.  I.  &  P.  R.  Co.  v.  McDowell. 

{Supreme  Court  of  Nebraska^  Oct  22^  igo2,) 
[92  N.  W.    Rep.  121.] 

Personal  Injuries— Future  Damages. 

In  an  action  for  personal  injuries,  compensation  can  be  recovered 
for  onlj  such  future  damages  as  are  shown  with  reasonable  certainty 
to  be  consequent  thereupon. 

(Syllabus  by  the  Court.) 

Commissioners'  opinion.  Department  No.  3.  Error  to 
district  court,  Jefferson  county;  Letton,  Judge. 

Action  by  Jay  B.  McDowell  against  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

M.  A.  Low,  W.  F.  Evans,  L.  W.  Billingsley,  R.  J.  Greene, 
and  R.  H.  Hagelin,  for  plaintiff  in  error. 
John  Heasty,  for  defendant  in  error. 

AMES,  C.  This  is  an  action  to  recover  damages  alleged 
to  have  been  suffered  by  the  defendant  in  error  from  injuries 
inflicted  upon  him  while  a  passenger  upon  one  of  the  trains 
of  the  plaintiff  in  error.  The  evidence  that  such  injuries  were 
of  a  serious  or  permanent  character  is  very  slight,  but  is,  per- 
haps, sufficient  to  sustain  a  verdict  for  the  plaintiff,  under  the 
familiar  rule  of  this  court  with  reference  to  such  matters. 
From  a  verdict  and  judgment  of  $2,000  in  favor  of  the  plain- 
tiff below,  the  company  prosecutes  error  in  this  court. 

The  sole  question  presented  here  is  as  to  the  correctness  of 
the  following  instructions  given  by  the  court  at  the  request  of 
the  plaintiff:  '*If  you  find  that  plaintiff  is  entitled  to  recover, 
yoor  verdict  should  be  in  such  amount  as  will  compensate  him 
for  the  injuries  which  he  has  sustained.  The  temporary 
injories,  if  any,  which  plaintiff  sustained  in  the  wreck  in  ques- 
tion, are  elements  of  damage,  and  should  be  considered  by 
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yoQ  in  tomins  to  a  verdict,  and  plaintiff  shoald  be  folly  com- 
pensated for  snch  injuries.  And  if  yon  believe  that  plaintiff 
suffered  continuing  or  permanent  injuries  as  a  result  of  said 
wreck,  it  is  your  duty  to  estimate,  as  well  as  it  can  be  done, 
the  damages  which  he  has  suffered  since  the  time  of  the  injury 
by  reason  thereof,  as  well  as  what  he  may  hereafter  suffer, 
if  any,  and  include  such  damages  in  your  verdict.  It  is 
your  duty  to  take  into  consideration  the  nature  of  all  inju- 
ries, if  any,  the  extent  of  them,  and  the  pain  and  suffering 
which  plaintiff  has  endured.  You  should  also  take  into  con- 
sideration the  length  of  time  that  has  elapsed  from  the  time 
that  plaintiff  received  his  injuries  until  the  present,  not  as 
interest,  but  simply  as  a  part  of  the  compensation  to  which 
the  plaintiff  would  be  entitled  to  make  him  whole,  if  you 
find  he  is  entitled  to  recover  (modified  thus):  If  you  find 
plaintiff  suffered  injuries  continuing  from  the  time  of  the 
accident  until  now."  The  particular  part  of  this  instruc- 
tion which  is  complained  of  as  erroneous  is  the  third  sen- 
tence thereof,  as  follows:  *'And  if  you  believe  that  plaintiff 
suffered  continuing  or  permanent  injuries  as  a  result  of  said 
wreck,  it  is  your  duty  to  estimate,  as  well  as  it  can  be  done, 
the  damages  which  he  has  suffered  since  the  time  of  the 
injury  by  reason  thereof,  as  well  as  what  he  may  hereafter 
suffer,  if  any,  and  include  such  damages  in  your  verdict. "  In 
support  of  its  contention,  the  plaintiff  in  error  cites  a  large 
number  of  authorities,  including  Railway  Co.  v.  Archer,  46 
Neb.  907,  65  N.  W.  1043,  to  the  effect  that  in  such  actions 
only  such  future  damages  may  be  compensated  as  are  reason- 
ably certain  to  result  from  the  injury  complained  of ;  and  it  is 
insisted  that  the  instruction  in  question  is  vicious,  for  the  rea- 
son that  it  tells  the  jury  that  they  may  allow  to  the  plaintiff 
compensation  for  such  damages  as  he  ''may  hereafter  suffer," 
thus  departing  from  the  rule  of  reasonable  certainty,  and 
opening  the  door  for  unrestrained  speculation.  The  defend- 
ant in  error  does  not  dispute  the  validity  of  the  general  rule 
relied  upon  by  his  adversary,  but  insists  that  it  was  not  vio- 
lated by  the  trial  court,  because  the  instruction  limits  the 
right  of  recovery  to  such  damages  as  may  result  from  perma- 
nent injuries.  It  is  argued  by  counsel  that  by  this  means  the 
element  of  uncertainty  is  removed  or  excluded,  since,  if  the 
injuries  are  of  a  permanent  character,  continuing  and  future 
damages  must  necessarily  result  therefrom.  To  this  extent 
the  rejoinder  is  good,  but  we  do  not  think  it  is  a  complete 
answer  to  the  criticism  of  the  plaintiff.  It  is  true  that,  by  the 
hypothesis,  some  future  damages  may  be  presumed  to  flow 
from  the  permanent  and  continuing  injuries;  but  whether 
they  may  be  very  great  or  merely  trivial  in  amount  cannot  be 
foretold,  and  for  such  only  as  are  reasonably  certain  can  a 
recovery  be  had  under  the  rule  invoked.  It  is  reasonably  cer- 
tain that,  to  a  person  in  the  common  walks  of  life, — especially 
to  a  farmer  or  mechanic, — the  loss  of  the  right  hand  wonld 
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be  a  constant  soarce  of  annoyance,  and  an  impairment  of 
efficiency  in  his  calling  which  would  be  the  occasion  of  the 
daily  diminution  of  his  wages  or  earnings;  but  it  may  not  ex- 
clade  him  from  some  fature  and  as  yet  unanticipated  calling 
or  employment,  which,  if  engaged  in,  would  lead  on  to  fortune, 
and  it  may  also,  by  discouraging  him  from  the  pursuit  of  his 
present  vocation,  be  the  indirect  means  of  his  attaining  to 
wealth  and  prominence.  Hence,  as  it  seems  to  us,  the  mere 
fact  that  the  injuries  are  permanent  does  not  remove  the  ele- 
ment of  uncertainty  as  to  the  amount  of  damages  which  they 
may  cause,  nor  relieve  the  court  from  the  duty  to  instruct  the 
jurj  that  only  such  as  are  reasonably  certain  to  result  there- 
from can  be  compensated  by  their  verdict.  This  view  as  to 
the  application  of  the  rule  under  discussion  has  the  support  of 
Fry  V.  Railway  Co.,  45  Iowa,  416,  and  of  Bigelow  v.  Railway 
Co.,  48  Mo.  App.  367.  We  think  that,  in  order  to  satisfy  the 
mle  under  discussion,  it  must  appear  with  reasonable  cer- 
tainty that  disabilities  have  resulte<}  from  the  injury  com- 
plained of,  and  that  reasonably  certain  future  damages  will 
result  therefrom.  The  greater  or  less  degree  of  permanency 
of  the  injury  affects  the  question  of  the  continuing  nature  of 
the  damages,  but  does  not  determine  their  amount,  which 
must  also  be  ascertained  with  reasonable  certainty. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed,  and  a  new  trial  granted. 

ALBERT  and  DUFFIE,  CC,  concur. 

PER  CURIAM.  For  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  a  new  trial  granted. 


Carter  v.  Charleston  &  W.  C.  Ry.  Co. 

{Supreme  Court  0/ South  Carolina,  June  2St  1902,) 

[42  S.  B.  Kep.  161.] 

Injury  to  Person  Going  on    Train  to    Purchase  fronn  Fruit  Vender — 
Jumping  from  Moving  Train— Failure  to  Give    Signals— Duty    to 
Trespassers.* 
There  was  evidence  that  plaintiff  went  on  a  passenger  train  stand- 
ing at  a  crossing  for  the  purpose   of   buying  oranges  from  the  fruit 
vender  thereon,  and  after  the  train    started    he   jumped   from  it  and 
brolce  his  leg:  held,  that  allegations  in  the  complaint  that  defendant 
failed  to  give  the  statutory  signals   before   starting   the   train    were 
properly  stricken  out,  as  defendant  owed  plaintiff  no  such  duty. 

Evidence. 

In  an  action  by  a  trespasser  for  injuries  received  in  jumping  from 
a  moving  train,  evidence  as  to  whether  the  accident  would  have  hap- 
pened if  the  train  had  remained  standing  at  the  station  the  usual 
time  is  inadmissible. 

*8ee  foot-note  appended  to  Crawleigh  v,  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Tex.  Civ.  App.),  2  R.  R.  R.  630,  25  Am.  &  Bng.  R.  Cas.,  N. 
B.,  630. 
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Appeal  from  common  pleas  circuit  coart  of  Barnwell  connty ; 
Benet,  Judge. 

Action  by  Daniel  Carter  against  the  Charleston  &  Western 
Carolina  Railway  Company.  Judgment  of  nonsnit,  and  plain- 
tiff appeals.     Affirmed. 

R.  A.   Ellis  and  Davis  &  Best,  for  appellant. 
Laara  T.  Izlar,  for  appellee. 

POPE,  J.  Plaintiff  sues  to  recover  $5,000  damages  received 
by  him,  caused  by  the  alleged  negligence  of  the  defendant 
His  complaint  alleges  two  causes  of  action — one  for  injuries 
received  through  the  negligence  of  defendant  in  starting  its 
train  while  standing  across  a  highway  at  Martins,  S.  C,  with- 
out giving  the  statutory  signals,  viz. ,  by  sounding  its  whistle 
or  ringing  its  bell ;  the  second  cause  of  action  was  the  alleged 
negligence  of  defendant  in  starting  its  train  suddenly,  so  that 
plaintiff  was  prevented  from  alighting  from  the  train  in  safety, 
having  his  left  leg  fractured  above  the  knee  in  reaching  the 
ground  in  alighting  from  said  train.  Inasmuch  as  plaintiff 
was  not  a  passenger  on  said  defendant's  train,  nor  expecting 
any  one  in  whom  he  was  interested  to  arrive  or  depart  on  or 
from  the  defendant's  passenger  train,  nor  was  he  waiting  to 
cross  said  highway,  but  was  merely  at  the  railroad  crossing 
expecting  to  buy  some  oranges  from  the  newsboy  and  frnit 
agent  on  said  train,  the  circuit  judge  held  that  the  defendant 
railway  company  owed  the  plaintiff  no  duty  compelling  it  to 
ring  its  bell  or  sound  its  whistle  before  its  train  should  start 
from  its  standstill  across  the  highway ;  and  as  he  was  not  a 
passenger  or  expecting  to  become  a  passenger  on  said  train, 
and,  further,  as  he  was  not  expecting  ^  any^  one  to  disembark 
from  said  train  or  embark  on  said  train,  his  cause  of  action 
relating  to  the  statutory  signals  demanded  by  law  of  railroads 
in  order  to  avoid  collisions  at  or  on  a  railroad  crossing  of  a 
highway,  plaintiff's  first  cause  of  action,  must  be  eliminated 
from  the  complaint.  Plaintiff  then  proceeded  to  offer  testi- 
mony as  to  the  want  of  ordinary  care  of  the  defendant  in  its 
treatment  of  the  plaintiff.  The  testimony  offered  by  plaintiff 
tended  to  show  that  plaintiff  entered  defendant's  train  to  pur- 
chase a  couple  of  oranges  from  the  fruit  vender  on  the  train ; 
that  he  had  purchased  the  oranges,  but  before  he  alighted 
from  the  train  it  was  started,  and  it  was  not  until  the  train 
had  gone  75  yards  that  the  plaintiff  jumped  off,  breaking  his 
leg.  It  was  not  in  testimony  that  the  fruit  agent  had  any 
connection  with  the  defendant ;  that  the  defendant  owed  any 
duty  to  the  plaintiff;  that  the  defendant  did  any  act  or  uttered 
any  word  by  which  the  plaintiff  was  induced  to  go  on  its  train 
or  jumped  off  of  the  same.  Under  these  circumstances,  the 
circuit  judge  granted  defendant's  motion  for  a  nonsuit  as  soon 
as  plaintiff  completed  his  testimony.  After  entry  of  judgment 
thereon,  the  plaintiff  appealed  upon  the  following  grounds: 
''(i)  Because  his  Honor  struck  out  of  the  first  cause  of  action 
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of  the  complaint  the  following  material  allegations :  So  much 
of  paragraph  5  as  alleges  that  defendant  moved  its  train,  'hav- 
ing in  violation  of  law  failed  to  give  the  signals  required  by 
kw  before  starting  said  train/ — and  also  because  he  struck 
ont  the  whole  of  paragraph  7  and  so  much  of  paragraph  8  as 
alleged  that  said  train  did  not  stop  as  long  as  required  by 
law;  whereas  he  should  have  retained  said  portions  of  the 
complaint  as  a  part  thereof  for  the  trial  of  this  cause.  (2)  Be- 
cause his  Honor  ruled  that  the  complaint  stated  that  plain- 
tiff 'entered'  the  car  to  buy  oranges,  whereas  he  should  have 
held  that  complaint  only  stated  that  plaintiff  got  on  platform 
for  purpose  stated.  (3)  Because  his  Honor  ruled  that,  because 
plaintiff  was  not  a  passenger,  he  could  not,  'therefore,  claim 
any  benefit  allowed  by  the  statute  which  requires  the  blowing 
of  whistles  or  ringing  of  bells  when  approaching  a  crossing,  or 
the  requirements  of  the  statute  which  say  that  signals  shall  be 
given  when  the  train  is  at  a  standstill  within  a  hundred  rods 
of  a  crossing' ;  but  should  have  held  that  the  public  generally, 
the  plaintiff  included,  were  entitled  to  the  benefits  and  pro- 
tection of  said  statutes.  (4)  Because  his  Honor,  the  presid- 
ing jndge,  ruled  that  all  allegations  of  the  complaint  which 
stated  that  said  train  did  not  stop  long  enough  for  passengers 
to  get  off  and  on,  as  the  statute  requires,  must  be  stricken  out 
on  the  ground  that  plaintiff  was  not  a  passenger;  whereas  he 
should  have  held  that  the  public  have  the  right  to  expect  that 
railway  companies  will  obey  the  law  referred  to  above  and  to 
claim  the  benefit  of  that  law,  in  so  far  as  obedience  to  said 
law  would  have  inured  to  plaintiff's  safety  or  disobedience 
thereto  would  have  resulted  in  his  damage  and  injury. 
(s)  Because  his  Honor,  the  presiding  judge,  ruled,  in  the 
order  of  nonsuit  herein,  that  there  was  no  evidence  to  go  to 
the  jury;  whereas  he  should  have  held  that  notwithstanding 
that  his  Honor  excluded  all  testimony  going  to  show  the  failure 
of  the  defendant  company's  dgents  and  servants  to  give  the 
statutory  signals,  and  excluded  all  testimony  going  to  show 
that  defendant  failed  to  stop  its  train  on  that  occasion  the 
length  of  time  required  under  section  1^7  of  the  Revised 
Statutes  of  1893,  yet  there  was  evidence  in  the  testimony  of 
the  plaintiff,  Daniel  Carter,  to  go  to  the  jury,  where  he  testified 
as  a  cause  of  his  injury  that  defendant  company  did  not  stop 
its  train  any  length  of  time, — meaning  the  length  of  time  it 
should  have  stopped, — and  his  Honor,  the  presiding  judge, 
under  the  testimony,  should  have  refused  the  nonsuit,  and 
allowed  the  case  to  go  to  the  jury.  (6)  Plaintiff  excepts  to  his 
Honor,  the  presiding  judge's,  ruling  against  the  admissibility 
of  the  following  question:  'On  account  of  your  accident  and 
your  forced  inattention  to  your  business,  how  did  your  farm- 
ing interests  suffer?'  whereas  he  should  have  held  that  said 
question  was  admissible.  (7)  Plaintiff  excepts  to  his  Honor, 
the  presiding  judge's,  ruling  that  the  following  question  was 
inadmissible:    'Will  you  state,  if  the  train  had  stopped  as 
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long  as  it  usually  did,  whether  you  would  have  been  hurt  ?  * 
whereas  his  Honor  should  have  ruled  the  same  legally  admis- 
sible. (8)  PlaintiiS  excepts  to  that  portion  of  his  Honor's  re- 
marks, in  granting  motion  for  nonsuit,  in  which  he  rules  that 
Mess  than  a  minute  might  be  sufficient  time  to  receive  and  let 
off  passengers  at  a  particular  station ;'  whereas  he  should  have 
held  that  the  sufficiency  of  the  time  necessary  to  receive  and 
let  off  passengers,  according  to  the  requirements  of  section 
1687  of  the  Revised  Statutes  of  1893,  was  a  question  for  the 
jury,  and  should  have  been  submitted  to  them  under  the  testi- 
mony on  that  point ' ' 

As  to  the  first  exception,  we  will  say  that  the  object  of 
pleadings  is  that  issuable  facts  should  alone  be  stated.  If,  at 
any  time  before  trial,  a  motion  is  made  to  relieve  pleadings  of 
redundant  or  unnecessary  allegations  of  fact,  the  trial  jndire^ 
if  convinced  that  such  objectionable  facts  are  stated  either  in 
the  complaint  or  answer,  should  order  the  same  removed.  In 
the  case  at  bar  it  was  admitted  that  the  plaintiff  was  not  at  or 
near  the  railroad  crossing  with  the  purpose  of  crossing  from 
one^ide  of  the  railroad  to  the  other  side,  and,  further,  that  he 
was  not  proposing  to  become  a  passenger  on  said  railroad 
train ;  hence  any  allegations  as  to  the  statutory  signals  by 
ringing  the  bell  or  sounding  the  whistle,  and  also  any  time 
that  such  railroad  train  should  remain  at  the  station,  i^rere 
not  and  could  not  be  made  issuable  facts.  This  beine  so, 
the  circuit  judge  was  guilty  of  no  error  in  his  ruling  as  com- 
plained of  in  the  first  exception,  and  it  is  therefore  overruled. 
The  second  exception,  referring,  as  it  does,  to  a  slisht 
mistake  by  the  circuit  court  in  referring  to  the  fact  that  the 
plaintiff  entered  the  car  to  buy  oranges,  whereas  plaintifi 
only  got  on  the  platform  of  the  car,  cannot  be  sustained. 
If  error  at  all,  it  was  a  mistake  in  favor  of  plaintiff,  and 
is  overruled.  The  third  exception.  We  have  already  held 
that  statutory  signals  were  intended  to  protect  the  public  from 
collisions  at  railroad  crossings,  and  have  no  reference  to 
bystanders  who  are  not  affected  injuriously  by  the  failure  to 
give  such  signals.  This  exception  is  overruled.  The  fourth 
exception.  We  have  already  held  that  any  statutory  require- 
ment as  to  the  length  of  a  stop  at  a  station  referred  to  rail- 
roads and  their  customs.  Overruled.  Exception  5.  We 
have  already  passed  upon  the  matters  herein  referred  to. 
There  was  not  even  an  effort  made  to  connect  the  plaintiff  and 
defendant  in  a  matter  of  business.  Besides,  the  plaintiff, 
without  any  request  or  order  therefor  from  the  defendant, 
jumped  from  the  train.  This  exception  is  overruled.  Ex- 
ception 6.  What  matter  of  concern  could  any  answer  to  the 
question  propounded  as  set  out  in  this  exception  have  to  the 
case  in  hand?  If  the  defendant  owed  the  plaintiff  no  duty 
except  ordinary  care,  and  without  any  action  on  defendant's 
part  the  plaintiff  jumped  from  the  train  of  his  own  motion, 
the  testimony  was  properly  ruled  out.     Exception  7.     The 
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qaestion  propoonded  as  set  out  in  this  exception  conld  not 
have  brought  out  any  answer  which  was  proper  in  this  case. 
It  was  properly  overruled.  Exception  8.  Section  1687  of 
the  Revised  Statutes  of  the  year  1893,  which  is  in  these  words: 
"Every  railroad  company  in  this  state  shall  cause  all  its 
trains  of  cars  for  passengers  to  entirely  stop  upon  each  arrival 
at  a  station  advertised  by  such  company  as  a  station  for  re- 
ceiving passengers  upon  such  trains  for  a  iime  sufficient  to 
receive  and  let  off  passengers."  The  plaintiff  admits  he  was 
not  a  passenger,  and  did  not  contemplate  becoming  one.  This 
statutory  regulation  was  for  the  benefit  of  passengers.  The 
general  public  had  no  concern  with  such  stops  by  railroads  at 
their  stations  unless  as  passengers  or  contemplating  becoming 
SQch.  There  was  no  mistake  made  by  the  circuit  judge  in  this 
matter.    The  exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be,  and  is  hereby,  affirmed. 


Chicago  &  A.  R.  Co.  v.  Kuckkuck. 

{Supreme  Court  of  Illinois,  June  ig,  igo2.) 
[64  N.  E.  Rep.  358.] 

Personal  Injuries — Vicious  Dog — Opinion  Evidence. 

In  an  action  for  injuries  received  from  vicious  dogs,  it  was  not 
error  to  exclude  evidence  calling  for  the  conclusions  of  the  witness 
as  to  the  character  of  the  dogs,  and  as  to  whether  in  his  opinion  he 
had  any  reason  to  suppose  the  dogs  were  of  %  ferocious  nature. 

Same— Same— Right  to  Be  in  Railway  Office.* 

Plaintiff  was  attacked  by  dogs  kept  on  the  premises  used  by  defend- 
ant as  a  railroad  office.  The  premises  were  open,  and  there  was 
nothing  to  inform  the  public  that  they  had  no  right  to  go  there. 
Defendant  proved  the  situation  and  uses  of  the  property,  and  it  was 
not  claimed  that  plaintiff  knew  dogs  were  kept  on  the  premises :  held 
not  error  to  refuse  to  permit  defendant's  yardmaster  to  testify  as  to 
the  rights  of  the  public  to  go  on  the  premises,  resulting  from  their 
situation  and  use. 

Instructions. 

The  omission  of  any  material  fact  or  requirement  from  a  manda- 
tory instruction  purporting  to  state  the  rights  of  the  parties  and  the 
facts  authorizing  a  recovery  cannot  be  cured  by  other  instructions. 

Contributory  Negligence — instruction. 

An  instruction  in  an  action  for  injuries  received  from  dogs,  author- 
izing a  recovery  for  plaintiff  on  the  finding  of  certain  facts,  was  not 
erroneous  in  omitting  the  requirement  that  plaintiff  was  not  guilty 
of  contributory  negligence,  where  there  was  no  evidence  that  plain- 
tiff was  guilty  of  such  negligence. 

Appeal  from  appellate  court,  Second  district. 

Action  by  Fred  Kuckkuck,  a  minor,  suing  by  his  next  friend, 
against  the  Chicago  &  Alton  Railroad  Company.     From  a 

^Liability  for  injuries  to  persons  who  are  neither  passengers  nor 
railway  employees,  resulting  from  unsafe  station  and  depot  premises, 
see  Cincinnati,  H.  &  D.  R.  Co.  v.  Aller  (Ohio),  21  Am.  &  E^ng.  R. 
Cas.,  K.  8.,  304,  and  extensive  note,  309. 
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jadgment  of  the  appellate  comt  (98  IlL  App.  252)  affirmins:  a 
jadgment  in  faiTor  of  the  plaiiitiS»  the  4efeadaat  appeals. 
Affirmed. 

James  R.  Flanders,  for  appellant 
Donahoe  &  M cNaoghton,  for  appellee. 

CARTWRIGHT,  J.  Appellee,  a  minor,  sning  by  his  next 
friend,  brooght  this  soit  in  the  circoit  coort  of  Will  county 
against  appellant  to  recover  damages  received  from  being 
attacked  and  bitten  by  two  dogs  kept  by  appellant  on  its 
premises.  Upon  a  trial  he  obtained  a  verdict,  on  which  judg- 
ment was  entered,  and  the  appellate  coort  for  the  Second 
district  affirmed  the  judgment.  The  yard  office  of  the  defend- 
ant in  the  city  of  Joliet  stood  on  sloping  ground  facing  east, 
and  was  even  with  the  surface  in  front,  while  the  back  part 
rested  on  piers,  leaving  an  open  space  under  the  building. 
Plaintiff  went  to  the  office  with  a  telegraph  operator,  who 
was  seeking  employment,  to  show  him  the  way.  The  tele- 
graph operator  went  upstairs  to  the  telegraph  office,  and 
plaintiff  sat  down  on  a  bench  in  front  of  the  building.  It  was 
in  July,  and  after  remaining  there  a  short  time  he  went  around 
on  the  north  side  of  the  building  to  get  in  the  shade,  as  he 
testified,  and  squatted  or  sat  down  upon  his  heels  against  one 
of  the  piers.  There  were  two  bull  dogs  on  the  premises. 
One  of  them  was  running  loose,  and  the  other  was  tied  under 
the  office  by  a  chain  from  his  collar,  with  a  ring  at  the  other 
end  running  on  a  telegraph  wire.  One  end  of  the  wire  was 
fastened  at  the  center  "pier,  where  the  doghouse  was,  and  the 
other  end  to  a  telegraph  pole  about  so  feet  away,  so  that  the 
dog  could  run  back  and  forth  and  the  ring  would  slide  on 
the  wire.  Employees  were  accustomed  to  leave  their  dinner 
pails,  rain  coats,  and  other  clothing  there,  and  the  dog  was 
kept  there  by  the  authority  of  C.  H.  Haskell,  the  yardmaster 
and  freight  agent  of  defendant,  to  prevent  pilfering  and 
nuisances  and  to  keep  tramps  away.  The  dogs  were  owned  by 
James  Corcoran,  a  yard  clerk  under  Haskell,  and  had  been 
kept  there  in  that  way  about  four  months.  Soon  after  plain- 
tiff went  around  by  the  pier,  he  was  attacked  by  the  dogs,  his 
clothes  were  torn  from  him,  and  he  was  badly  bitten.  He 
was  rescued  by  the  yardmaster  and  other  employees  of  defend- 
ant, and  his  wounds  were  numerous  and  serious. 

The  first  alleged  error  is  the  refusal  of  the  cotut  to  admit 
testimony  offered  on  the  part  of  defendant  to  show  that  the 
dogs  were  not  vicious  or  accustomed  to  attack  persons. 
There  was  evidence  on  the  part  of  the  plaintiff  tending  to 
prove  that  the  dogs  were  vicious  and  dangerous,  and  that  the 
servants  of  defendant  knew  that  fact.  Defendant  was  allowed 
to  prove  by  the  yardmaster  that  he  had  observed  people 
around  near  the  dogs,  and  never  had  any  knowledge  or  notice 
that  they,  or  either  of  them,  were  of  a  ferocious  nature  or 
accustomed  to  attack  or  bite  mankind.    Another  witness  for 
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defendant,  who  had  kept  and  fed  the  dogs,  testified  that  she 
never  saw  them  attempt  to  bite  or  attack  any  stranger,  and, 
if  spoken  sharply  to  by  any  person,  they  paid  no  attention  to 
it  The  owner  of  the  dogs  testified  that  prior  to  the  time 
plaintiff  was  bitten  he  never  had  any  notice  or  knowledge 
that  the  dogs,  or  either  of  them,  were  accustomed  to  attack  or 
bite  mankind.  Defendant  was  allowed  to  offer  testimony  of 
the  habits  of  the  dogs,  and  that  they  never  manifested  a 
vicioas  disposition,  and  most  of  the  questions  to  which  objec- 
tions were  sustained  called  for  mere  conclusions  of  the  wit- 
nesses as  to  the  character  of  the  dogs,  and  as  to  whether,  in 
the  opinion  of  the  witness,  he  had  any  reason  to  suppose  the 
dogs  were  of  a  ferocious  nature.  We  find  no  error  in  the  rul- 
ings. 

It  is  further  urged  that  the  court  erred  in  not  allowing  the 
yardmaster,  Haskell,  to  testify  whether  the  public  had  any 
right  on  the  property  where  plaintiff  was.  Defendant  proved 
the  situation  and  uses  of  the  property  fully.  The  premises 
were  open,  and  there  was  nothing  to  inform  or  indicate  to  the 
public  that  they  had  no  right  to  go  there.  There  was  no  sign 
that  dogs  were  kept  there,  and  there  is  no  claim  that  plaintiff 
knew  that  dogs  were  there,  or  what-  sort  of  dogs  they  were. 
It  was  not  error  to  refuse  to  admit  Haskell's  opinion  as  to  the 
rights  of  the  public  resulting  from  the  situation  and  uses  of 
the  property. 

It  is  insi9ted  that  the  court  erred  in  giving  to  the  jury,  at 
the  instance  of  the  plaintiff,  the  following  instruction:  ''In 
law,  it  is  not  necessary  that  the  defendant  should  be  proven 
to  be  the  owner  of  the  dog  or  dogs  in  question.  If  the  jury 
believe,  from  the  evidence,  that  said  dogs  were  vicious,  and 
accustomed  to  bite  mankind,  and  that  the  defendant  knowingly 
harbored  them  upon  its  premises,  knowing  them  to  be  of  a 
vicious  nature;  and  used  to  attack  and  bite  mankind,  and  if 
the  jury  further  believe,  from  the  evidence,  that  said  dogs  did 
lacerate  and  bite  the  plaintiff's  legs  and  arms,  as  set  forth  in 
his  declaration  herein,  then  they  should  find  a  verdict  in  the 
plaintiff's  favor."  The  objection  made  to  the  instruction  is 
'  that  it  does  not  contain  the  requirement  that  plaintiff  was  in 
the  exercise  of  ordinary  care  and  caution  for  his  own  protec- 
tion. At  the  request  of  the  defendant,  that  requirement  was 
placed  before  the  jury  in  several  instructions,  and  they  were 
told  that  plaintiff  must  show  that  he  was  free  from  all  negli- 
t:ence  that  contributed  materially  to  the  injury,  that  he  must 
prove  he  was  not  guilty  of  any  material  negligence  or  careless- 
ness that  contributed  to  his  injury,  and  that  if  he  so  conducted 
himself  that  he  drew  upon  himself  the  attack  of  the  dogs,  and 
was  thereby  injured,  he  could  not  recover.  The  instruction 
objected  to,  however,  was  mandatory,  and  purported  to  state 
the  rights  of  the  parties  and  the  facts  which  would  authorize 
a  recovery.  Such  an  instruction  must  be  complete  in  its 
statement  of  the  facts  which  will  justify  a  verdict,  and,  if  any 


94  Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Chicago  &  A.  R.  Co.  v.  Knckkuck 

material  (act  or  reqairemeat  is  omitted,  the  instraction   -will 
be  erroneous.    An  instruction  of  that  kind  is  not  cnred  by 
others,  because,  if  the  jury  obey  the  instruction,  they    iiirill 
render  a  verdict  upon  the  finding  of  (acts  stated  in  it,  regrard- 
less  of  the  omitted  (act  or  requirement.     Raihroad  Co.  v.  Har- 
wood,  80  111.  88;  Mill  Co.  v.  Morrissey,  iii  III.  646.     If  it  "wus 
necessary  (or  the  plaintiff  to  prove  that  he  was  in  the  exer- 
cise o(  ordinary  care,  in  order  to  establish  a  liability  acrainst 
the  defendant,  that  (act  should  have  been  included  in  the  in- 
struction which  directed  the  jury  to  find  a  verdict  in  his  favor. 
As  a  matter  of  fact  there  was  no  evidencre  fairly  tending:   to 
show  any  negligence  on  his  part.     He  did  not  know  that  the 
dogs  were  under  the  building,  or  that  they  were  dangeroas, 
and  the  jury  could  not  have  found  him  guilty  of  any  negligence. 
In  Keightlinger  v.  Egan,  6$  111.  235,  it  was  held  error  to  refuse 
an  instruction  that,  if  the  dog  was  irritated  and  aggravated  to 
bite  the  plaintiff  by  being  kicked  by  him,  and  not  from  bein^ 
a  dangerous  and  savage  animal  naturally,  they  should  find  for 
the  defendant,  and  that  the  plaintiff  could  not  recover   for  an 
injury  received  as  a  result  of  his  own  carelessness  and  negli- 
gence.   Judge  Cooley  says  that  the  doctrine  of  contribatory 
negligence  applies  to  the  case  of  injury  by  animals;  and  if  a 
man  heedlessly  places  himself  on  the  premises  of  another,  in 
the  way  of  a  bull  which  he  knows  to  be  vicious  and  daneeroas» 
he  has  no  lawful  ground  of  complaint  if  he  is  gored.    Cooley, 
Torts,   346.    It  is  the  rule,  however,  that    the  public    are 
entitled  to  act  upon  the  presumption    that  all  dangerous 
animals  are  properly  confined,  and  they  need  not  exercise  any 
especial  care  or  caution  for  their  protection,     i  Thomp.  Neg. 
934.     In  the  case  of  domestic  animals,  which  are  not  nsually 
or  naturally  dangerous  or  ferocious,  the  public  are  not  bound 
to  exercise  care  or  caution,  without  notice  of  the  dangerous 
character  of  the  particular  animal.     The  keeper  is  not  bound 
to  exercise  care  with  respect  to  them,  in  the  absence  of  such 
notice,  and  we  see  no  reason  why  the  same  rule  should  not 
apply  to  the  public.    The  author  of  the  article  on  '^Animals,*' 
in  the  American  and  English  Encyclopedia  of  Law  (2d  Ed. . 
vol.  2,  p.  372),  says:    ''The  better  view  is  that  contributory 
negligence,  in  its  ordinary  meaning,  is  not  a  good  defense  in 
an  action  to  recover  damages  for  injuries  sustained  from  a 
vicious  dog.     But  if  a  person,   with  knowledge  of  the  evil 
propensities  of  a  vicious  dog,  wantonly  excites  him,  or  volun- 
tarily and  unnecessarily  puts  himself  in  the  way  of  such  an 
animal,  he  will  be  adjudged  to  have  brought  the  injury  upon 
himself,  and  will  not  be  entitled  to  recover."    The  author  of 
the  articles  on  the  same  subject  in  the  Cyclopedia  of  Law  and 
Procedure  (volume  2,  p.  380)  says:    ''In  some  cases  it  held 
that  plaintiff's  contributory  negligence  will  bar  his  right  of 
recovery,  while  others  hold  that  the  owner  will  not  be  relieved 
from  liability  by  a  slight  negligence  or  want  of  ordinary  care 
on  the  part  of  the  person  injured,  but  that,  to  constitate  a 
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defense,  acts  mast  be  proved,  with  notice  of  the  character  of 
the  animal,  which  woald  establish  that  the  injured  person 
voluntarily  brought  the  injary  upon  himself,  or  that  amount 
to  an  unlawful  act  on  plaintiff's  part." 

There  seems  to  be  a  great  diversity  of  opinion  on  this  sub- 
ject in  the  adjudged  cases,  depending  upon  the  view  of  the 
court  as  to  whether  the  keeper,  with  knowledge  of  the  vicious 
nature  of  the  animal,  is  liable,  as  an  insurer,  for  all  injuries  it 
may  inflict,  or  whether  the  liability  depends  upon  negligence 
of  the  keeper,  or  whether  permitting  the  vicious  animal  to  be 
at  laige  is  such  willfnl  wrong  that  contributory  negligence  of 
the  party  injured  is  not  a  defense.  In  Stumps  v.  Kelley,  22 
111.  140,  it  was  said  that  ''the  principle  of  responsibility  by  an 
owner  of  an  animal  accustomed  to  commit  injury  to  mankind, 
and  knowing  its  vicious  propensity,  is  imposed  for  all  injuries 
it  may  inflict.'*  But  in  Keightlinger  v.  Egan,  supra,  it  was 
held  that  the  plaintiff  could  not  recover  for  an  injury  resulting 
from  his  own  negligence.  It  is  undoubtedly  the  rule  in  this 
state  that  if  the  party  injured  has  been  guilty  of  heedlessly 
placing  himself  in  the  way  of  a  vicious  dog  with  knowledge  of 
its  i^opensities,  or  has  brought  the  injury  upon  himself  by  his 
own  conduct,  or  his  fault  has  proximately  contributed  to  his 
injary,  such  facts  will  constitute  a  good  defense.  This 
defense,  however  depends  upon  knowledge,  and  it  is  only 
after  notice  that  the  public  are  required  to  be  on  their  guard 
to  avoid  injury.  It  is  not  necessary  for  a  plaintiff  to  aver  and 
prove  the  exercise  of  care  and  caution  for  his  own  protection ; 
bat  it  is  matter  of  defense.  In  this  case,  if  there  had  been 
any  evidence  from  which  the  jury  mght  have  found  the  plain- 
tiff guilty  of  such  contributory  negligence  as  would  prevent  a 
recovery,  it  would  have  been  error  to  ignore  such  defense  in 
the  instruction  complained  of.  There  was  no  evidence  of 
that  character,  and  no  substantial  defense  based  upon  con- 
dnct  of  the  plaintiff.  It  was  not  error  to  give  the  instruction. 
The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed.         

People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co. 

{Court  of  Appeals  of  New  York^  Oct,  7,  igo2.) 

[64  N.  K.  Rep.  788.] 

Operation  of  Trains — Mandamus. 

Aa  the  railroad  law  (Laws  1890,  c.  565)  places  the  responsibility  of 
determiniiig^  how  many  trains  shall  be  run,  and  at  what  intervals  of 
time,  on  the  board  of  directors  of  a  railroad  company,  mandamus 
win  not  lie  in  the  first  instance  on  the  application  of  persons  claim- 
ing to  be  aggrieved  by  failure  of  a  railroad  company  to  properly 
operate  its  trains  to  compel  it  to  restore  a  continuous  train  service  to 
a  named  station,  which  had  been  in  part  abandoned. 

Sxne— Complaint  to  Railroad  Commissioners. 

Where  the  board  of  directors  of  a  railroad  company  have  abused  the 
<li8cretion  committed  to  them  by  the  statute  as  to  the  manner  of 
operating  trains  on  their  road  under  the  railroad  law  (Laws  1890,  c. 
%5»  {  161),  complaint  may  be  made  to  the   board  of  railroad  commis- 
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aioners,  which  has  express  authority  to  determine*  after  hearing'* 
whether  the  manner  of  operating  the  road  is  reasonable  and  expedient^ 
so  as  to  promote  the  security  and  convenience  of  the  public. 

Same — Same — Mandamus. 

The  determination  of  the  board  of  railroad  commissioners  as  to 
whether  the  method  of  operating  a  railroad  is  reasonable,  as  provided 
by  the  railroad  law  (Laws  1890,  c.  565,  j  161),  is,  by  section  162» 
enforceable  in  the  courts  by  mandamus. 

Same — Same — Review. 

The  appellate  division,  on  review  by  certiorari  of  an  application, 
for  mandamus  to  enforce  the  determination  of  the  board  of  railroad 
commissioners  as  to  the  proper  operation  of  a  railroad  company,  ha& 
the  power  to  examine  the  facts. 

Appeal  from  sapreme  coart,  appellate  division,  Second 
department 

Application  by  the  people,  on  the  relation  of  Edward  F. 
Linton,  for  a  writ  of  mandamas  to  the  Brooklyn  Heights 
Railroad  Company.  From  an  order  of  the  appellate  division 
reversing  an  order  of  the  special  term  (75  N.  Y.  Sapp.  202> 
directing  the  issuance  of  a  peremptory  writ  pursuant  to  a 
verdict  of  the  jury,  the  relator  appeals.     AfiBrmed. 

A  short  time  prior  to  April  i,  1900,  two  companies  owned 
all  of  the  elevated  raihroads  in  Brooklyn,  but  at  that  date 
defendant  acquired  by  lease  possession  and  control  of  all  such 
elevated  roads,  and  has  since  operated  them.  Defendant's 
elevated  railroad  system  extends  from  the  termini  at  th& 
Brooklyn  Bridge  and  Broadway  Ferry  to  the  terminus  at 
Cypress  Hills,  a  system  of  two  main  lines,  one  from  Brooklyn 
Bridge  and  one  from  Broadway  Ferry,  converging  at  East 
New  York,  and  thence  proceeding  by  a  single  road  easterly 
to  Cypress  Hills ;  and  also  of  a  third  subsidiary  line  connect- 
ing Fulton  Ferry  and  the  Brooklyn  Bridge,  and  eztendins: 
thence  easterly  on  Broadway  to  East  New  York,  and  thence 
to  Cypress  Hills,  known  as  the  ''Lexington  Avenue  Route";: 
making  three  lines  westerly  of  East  New  York,  all  connected 
with  the  one  line  between  East  New  York  and  Cypress  Hills. 
August  1 5th  following,  defendant  purchased  a  lot  of  land  ex- 
tending from  Broadway  to  Fulton  street  at  East  New  York, 
and  constructed  thereon  a  junction  depot  and  a  track  system 
connecting  the  elevated  road  on  Broadway  with  that  on 
Fulton  street,  where  previously  these  two  railroads  were  about 
200  feet  apart,  so  that  each  passenger  wishing  to  transfer  at 
East  New  York  from  the  elevated  road  on  Fulton  street  to 
that  on  Broadway,  and  vice  versa,  had  been  required  to 
descend  the  stairs,  cross  the  block,  ascend  the  stairs  of  the 
other  road,  and  pay  an  additional  fare.  After  such  construc- 
tion passengers  were  allowed  to  transfer  from  one  road  to  the 
other  without  descending  to  the  street,  and  without  extra  fare, 
and  certain  through  trains  were  run  without  change  of  cars 
and  without  extra  fare  from  one  road  to  the  other  at  East 
New  York.  In  addition  to  the  elevated  railroads  on  Broad- 
way and  Fulton  street,  defendant  operates  a  double-track  street 
surface  railroad  running  directly  underneath  these  elevated 
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roads, --one  from  the  Broadway  Ferry  to  East  New  York,  and 
another  from  the  Falton  Ferry  to  East  New  York,  and  thence, 
still  continnins  underneath  the  elevated  road,  easterly  to 
Cypress  Hills.  After  the  construction  of  the  anion  depot  at 
East  New  York,  surface  railroad  track  connections  were  also 
made  similar  to  those  of  the  elevated  roads,  whereby  the 
surface  cars  of  defendant  ran  upon  the  grounds  of  the  union 
depot,  and  passengers  were  given  free  transfer  from  the 
elevated  roads  to  the  surface  roads,  and  vice  versa,  through 
the  union  depot  in  all  directions.  Among  the  other  changes 
in  the  service  made  by  defendant  was  the  substitution  of 
a  belt  line  elevated  service  during  certain  hours  between  the 
bridge  and  East  New  York,  the  operation  of  which  defend- 
ant claims  necessarily  prevented  the  company  from  operating 
all  of  the  trains  on  the  Lexington  avenue  route  between  the 
bridge  and  East  New  York  as  through  trains,  or  on  the 
Broadway  road  between  Broadway  Ferry  and  Cypress  Hills,  so 
that  a  person  taking  a  belt  line  train  was  compelled  to  change 
car»at  East  New  York  to  the  elevated  or  surface  lines  for 
the  purpose  of  continuing  easterly  toward  Cypress  Hills.  Dur- 
ing the  hours  when  the  belt  line  service  was  in  operation  the 
system  was  a  single-car  service  on  a  20  minutes  headway  on 
the  elevated  road  between  Cypress  Hills  and  the  union  station, 
and  increased  service  on  the  surface  lines  between  the  same 
points,  to  which  transfers  were  made  without  extra  charge ; 
but  during  ''rush  hours" — from  S  to  10  a.  m.  and  4  to  8  p.  m. 
—the  belt  line  service  was  not  employed,  and  defendant  ran 
through  elevated  trains  to  Cypress  Hills,  as  before,  except  on 
holidays,  when  there  were  no  through  trains,  and  on  Sundays, 
when  there  were  none,  except  in  the  summer,  and  then  but  a 
few  hours.  Relator  complained  of  defendant's  refusal  to  run 
through  trains  to  Cypress  Hills  during  all  hours  as  theretofore, 
and  petitioned  the  court  for  a  writ  of  mandamus.  An  alter- 
native writ  was  issued,  came  on  for  trial,  and  resulted  in  a 
submission  to  the  jury  of  a  single  question:  ''Does  public 
necessity  or  convenience  require  that  the  defendant  operate 
its  elevated  road  system^  from  and  between  the  termini  at  the 
Brooklyn  Bric^tee  and  Broadway  Ferry  and  the  terminus  at 
Cypress  Hills  in  the  manner  the  same  was  operated  prior  to 
the  ist  day  of  April,  1900?"  The  jury  answered  the  question 
in  the  affirmative,  and  a  writ  of  mandamus  was  issued  by  the 
special  term,  in  which  this  finding  was  incorporated,  and 
defendant  commanded  to  operate  its  system  as  it  did  prior  to 
April  I,  igoa  The  appellate  division  reversed  the  order  of 
the  special  term,  and  the  plaintiff  appeals  to  this  court. 

Stephen  C  Baldwin  and  Benjamin  N.  Cardozo,  for  appel- 
lant 
Charles  A.  Collin  and  William  F.  Sheehan,  for  respondent. 

PARKER,  C.  J.  (after  stating  the  facts).     We  agree  with 
the  appellate  division  that  the  court  had  no  power  to  grant  a 
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mandamas  in  this  proceeding.  The  railroad  law  (Laws  1890, 
c.  S^S)  confers  apon  the  board  of  directors  of  every  railroad 
corporation  the  power  ''to  regalate  the  time  and  manner  in 
which  passengers  and  property  shall  be  transported,  and  the 
compensation  to  be  paid  therefor"  (section  4,  snbd.  8),  and 
farther  provides  that  ''every  railroad  corporation  shall  start 
and  ran  its  cars  for  the  transportation  of  passengers  and  prop- 
erty at  regular  times,  to  be  fixed  by  pablic  notice,  and  shall 
furnish  sufficient  accommodations  for  the  transportation  of  all 
passengers  and  property  which  shall  be  offered  for  trauspor- 
tation  at  the  place  of  starting,  within  a  reasonable  time  pre- 
viously thereto,  and  at  the  junctions  of  other  railroads,  and  at 
the  usual  stopping  places  established  for  receiving  and  dis- 
charging way  passengers  and  freight  for  that  train ;  and  shall 
take,  transport  and  discharge  such  passengers  and  property 
at,  from  and  to,  such  places,  on  the  due  payment  of  the  fare 
or  freight  legally  authorized  therefor"  (section  34).  Notwith- 
standing these  provisions,  according  to  the  view  adopted  by 
the  trial  court,  the  discretion  especially  committed  to  the 
judgment  of  the  board  of  directors  of  a  railroad  corporation 
may,  upon  the  application  of  persons  claiming  to  be  aggrieved, 
be  subjected  to  review  by  court  and  jury,  and  their  determi- 
nation in  the  premises  substituted  for  that  of  the  directors. 
The  supreme  court  of  the  United  States  and  this  court  have 
decided,  however,  that  a  writ  of  mandamus  to  compel  a  rail- 
road to  do  a  particular  act  can  be  issued  only  when  by  statute 
there  is  a  specific  legal  duty  on  its  part  to  do  that  act,  and 
clear  proof  of  a  breach  of  the  duty.  Railroad  Co.  v.  Dustin, 
142  U.  S.  4Q2,  12  Sup.  Ct.  283,  3S  L.  Ed.  1092;  People  v. 
New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y.  $8,  9  N.  E.  8^6,  58 
Am.  Rep.  484.  In  the  latter  case  the  defendant  refused  to 
build  at  the  village  of  Hamburgh,  on  its  line,  a  building  of 
sufficient  capacity  to  accommodate  its  passengers.  The 
village  invoked  the  aid  of  the  railroad  commissioners  of  this 
state,  who,  after  an  examination  of  the  matter,  determined 
that  such  a  station  as  was  asked  for  should  be  built,  and  re- 
ported their  determination  to  the  attorney  general,  who 
instituted  an  action  in  behalf  of  the  people  to  compel  its  con- 
struction by  the  defendant.  The  mandamus  was  granted  at 
special  term  and  affirmed  at  general  term  (40  Run,  570),  but 
in  this  court  it  was  held  that  mandamus  would  not  lie,  inas- 
much as  the  duty  to  erect  the  station  was  not  plainly  imposed 
by  statute.  In  the  course  of  the  opinion  Judge  Danforth  said : 
^'As  the  duty  sought  to  be  imposed  upon  the  defendant  is  not 
a  specific  duty  prescribed  by  statute,  either  in  terms  or  by 
reasonable  constraction,  the  court  cannot,  no  matter  how 
apparent  the  necessity,  enforce  its  performance  by  mandamus. 
It  cannot  compel  the  erection  of  a  station  house,  nor  the 
enlargement  of  one.  The  power  of  the  company  to  provide 
such  buildings  is,  under  the  statutes,  a  permissive  one  only. 
If  the  corporation  chooses  to  exercise  it,  it  may.    The  statute 
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does  Dot  exact  it.  *  *  *  As  to  that  the  statute  imposes 
ao  aathority  only,  not  a  command,  to  be  availed  of  at  the 
option  of  the  company  in  the  discretion  of  its  directors,  who 
are  empowered  by  statute  to  manage  'its  affairs, '  among  which 
mast  be  classed  the  expenditure  of  money  for  station  build- 
ings or  other  structures  for  the  promotion  of  the  convenience 
of  the  public,  having  regard  also  to  its  own  interest.  With 
the  exercise  of  that  discretion  the  legislature  only  can  inter- 
fere." Thia  case  was  cited  with  approval  by  the  supreme 
court  of  the  United  States  in  the  Dustin  Case,  supra.  We 
agree,  therefore,  with  the  conclusion  of  the  appellate  division 
that  mandamus  will  not  lie  in  this  case  to  compel  defendant 
to  operate  its  road  in  the  same  manner  as  it  operated  it  prior 
to  A^iril  I,  igoo,  because  the  statute  enjoins  no  such  duty 
upon  it,  but  instead  submits  the  responsibility  of  determining 
how  many  trains  shall  be  run,  and  at  what  intervals  of  time, 
to  its  board  of  directors. 

In  the  event  of  an  abuse  of  the  discretion  committed  to  a 
board  of  directors  the  legislature  has,  however,  provided  a 
remedy.  The  legislature  authorized  the  creation  of  railroad 
corporations  in  the  first  instance,  and  conferred  upon  them 
broad  powers,  the  exercise  of  which  it  could  subsequently  reg- 
ulate, within  reasonable  limits.  When  the  teachings  of  ex<^ 
perience  made  it  clear  that  occasionally  the  directors  of 
railroads  do  not  sufficiently  recognize  and  provide  for  the  con- 
venience and  necessities  of  the  public,  the  legislature,  by 
chapter  353  of  the  Laws  of  1882,  created  a  board  of  railroad 
commissioners,  and  conferred  upon  them  the  power,  upon 
due  notice  to  the  railroad,  and  aft^  a  hearing,  to  determine 
whether ' 'repairs  are  necessary  upon  any  railroad  within  this 
state,  or  that  any  addition  to  the  rolling  stock,  or  any  addition 
to  or  change  of  the  stations  or  station  houses,  or  that  additional 
terminal  facilities  shall  be  afforded,  or  that  any  change  in  the 
rates  or  fare  for  transporting  freight  or  passengers,  or  that  any 
change  in  the  mode  ofroperating  the  road  and  conducting  its 
business  is  reasonable  and  expedient  in  order  to  promote  the 
security,  convenience  and  accommodation  of  the  public."  It 
was  under  this  act  that  the  railroad  commissioners,  in  People 
V.  New  York,  L.  E.  &  W.  R  Co.,  supra,  took  action  looking 
to  the  building  of  a  railroad  station  at  Hamburgh.  The  com-^ 
missioners  decided  the  station  should  be  built,  but  were  with- 
out power  to  enforce  their  decision,  and  the  statute  conferred 
no  authority  on  the  courts  to  enforce  it.  When  the  con- 
troversy came  before  thifli  court,  it  pointedly  called  attention 
to  the  fact  that  the  statute  had  clothed  the  commissioners 
with  Judicial  powers  to  hear  and  determine  such  questions, 
but  that  the  law  failed  in  effectiveness  because  of  its  omission 
to  furnish  a  remedy.  The  court  said:  ''The  railroad  com- 
missioners are  powerless,  and,  as  the  law  now  stands,  neither 
the  attorney  general  of  the  state  nor  its  courts  can  make  their 
order  effecttiaL"    Subsequently  the  railroad  commissioners^ 
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in  their  report  to  the  legislatare,  referred  to  this  decision* 
repeating  its  recommendations  of  amendments  antborizins: 
mandamus  to  enforce  decisions  of  the  board.  i888«  vol.  i,  pp. 
22,  23.  The  result  was  that  in  the  revision  of  the  railroad 
law  the  commissioners  of  statutory  revision  incorporated  in 
their  report  to  the  legislature  of  1890  a  new  provision,  which, 
with  slight  amendment,  is  now  contained  in  sections  161  and 
162  of  the  railroad  law.  In  that  report  attention  was  ex- 
pressly called  to  the  fact  that  the  provision  autborizinc: 
mandamus,  in  certain  cases,  to  enforce  the  recommendations 
of  the  board,  was  new.  The  present  state  of  the  law,  there- 
fore, is  that  in  a  number  of  matters  which  in  the  first  instance 
are  committed  to  the  discretion  of  the  directors  there  may  be 
apon  notice  and  after  hearing  a  determination  by  the  railroad 
commissioners  differing  in  part  or  in  toto  from  the  action  of 
the  directors  and  which  supersedes  it ;  and  included  within 
such  law  is  the  right  to  determine  whether  ^'the  mode  of 
operating  the  road  and  conducting  its  business  is  reasonable 
and  expedient  in  order  to  promote  the  security,  convenience^ 
and  accommodation  of  the  public";  and  the  determination 
thus  made  may  be  enforced  in  the  courts  by  mandamns. 
This  judicial  determination  of  the  commissioners,  whether 
favorable  to  complainant  or  railroad,  may  be  reviewed  by  the 
court  by  certiorari,  on  which  review  the  appellate  division  has 
the  power  and  upon  it  rests  the  duty,  of  examining  the  facts. 
People  V.  Board  of  Railroad  Com'rs,  158  N.  Y.  421,  53  N.  E. 
1 1 30;  Id.,  160  N.  Y.  202,  54  N.  E.  697.  Hence  the  legisla- 
ture— in  which  is  vested  the  power  to  regulate  and  control, 
within  reasonable  limits,  the  affairs  of  the  corporations  brongrht 
into  existence  by  its  permission — has  provided  a  method  by 
which  certain  matters  committed  to  the  discretion  of  the 
directors  of  railroads  in  the  first  instance  may,  in  case  of 
seeming  abuse  of  such  discretion,  be  examined  by  a  board  of 
state  officers,  who  are  in  receipt  of  regular  financial  reports 
from  all  railroad  companies,  have  power  to  make  personal 
investigation  of  corporation  books,  and  opportunity  for  per- 
sonal inspection,  observation,  and  examination,  and  can  bring: 
to  their  aid  experts  in  every  department  of  railroad  construc- 
tion or  operation.  Such  officers  necessarily  become  specially 
skilled  in  passing  upon  such  questions;  but  before  they  can 
make  any  determination  there  must  be  a  hearing  upon  notice, 
with  opportunity  for  both  the  aggrieved  party  and  the  railroad 
to  present  evidence,  after  which  their  determination  may  be 
made ;  but,  whether  it  be  made  in  favor  of  one  party  or  the 
other,  it  is  open  to  review  by  the  courts  upon  application  of 
either  party.  It  is  apparent,  therefore,  that  the  relator  mis- 
took his  remedy,  if  he  has  a  substantial  grievance,  for  it 
should  have  been  presented  to  the  railroad  commissioners, 
who  have  been  given  by  the  legislature  an  authority  which  the 
court  does  not  possess  of  making  a  determination  in  relation 
to  grievances  which  parties  think  they  have  by  reason  of  ther 
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manner  in  which  the  directors  have  disposed  of  the  questions. 
among  others,  of  construction  and  operation,  conferred  npon 
them  by  the  legislature,  and  later  made  subject  to^  such 
changes  as  might  be  directed  by  the  railroad  commissioners 
after  hearing  had,  which  may  in  turn  be  reviewed  by  the 
court,  as  we  have  pointed  out. 
The  order  should  be  affirmed,  with  costs. 

GRAY.    O'BRIEN,   HAIGHT,   VANN,   CULLEN,    and 
WERNER,  JJ.,  concur. 
Order  afiBrmed.  

New  V,  Southern  Ry.  Co. 

{^Supreme  Court  of  Georgia^  Aug.  7,  igo2,') 
[42  S.  E.  Rep.  391.]     • 

Hiring  Out  Service  of  Son — Releasing  CImima  for  injury — Vaiidity  of 
Contract. 
A  contract  whereby  a  father  hires  his  minor  son  to  another,  and 
releases  him  from  all  liability  for  ''damages  for  any  injuries  stts* 
tained"  by  the  son  while  in  the  employer's  service,  will,  when  such 
contract  can,  under  the  facts  of  a  case  arising  thereunder,  be  properly 
treated  as  valid  and  binding,  defeat  a  recovery  by  the  father  for  the 
loss  of  the  value  of  the  son's  services  during  minority,  even  where  such 
loss  is  occasioned  by  the  homicide  of  the  minor. 

Same—Same—  Same.* 

Sttch  a  contract,  though  made  with  a  railway  company,  is  valid 
and  binding  to  the  extent  of  exempting  the  latter  from  liability  for 
negligent  acts  of  itself  or  servants  which  are  not  criminal. . 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  A.  E.   Calhoun,  Judge. 

Action  by  W.  B.  New  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
Dorsey,   Brewster  &  Howell  and  Sanders  McDaniel,  for 
defendant  in  error. 

LUMPKIN,  P.  J.  The  Southern  Railway  Company  em- 
ployed as  a  switchman  Looney  Oscar  New,  the  minor  son  of 
W.  B.  New.  The  latter  entered  into  a  written  contract,  with 
the  company,  by  which  he,  among  other  things,  stipulated  as 
follows:  ''I  further  hereby  agree  and  consent  that  said  com- 
pany is  by  these  presents  released  and  forever  acquitted  from 
all  or  any  claim  or  liability  to  me  for  damages  for  any  injuries 
SQStained  by  said  Looney  Oscar  New  while  in  its  employ- 
ment; and  also  that  said  company  may  pay  all  wages  and 
other  moneys  due  or  growing  out  of  said  employment  direct 
to  him,  and  receive  acquittance  therefor  from  him  in  his  own 
name."  The  minor  was  killed  while  in  the  service  of  the 
company,  and  the  father  brought  an  action  for  the  value  of 
his  services  up  to  the  time  when  he  would  have  attained 

*8ee  notes  at  end  of  case. 


102         Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

New  V.  Soathern  Ry.  Co 

majority.  After  the  plaintiff  had  closed,  the  defendant  intro- 
dnced  in  evidence  the  abovementioned  contract,  and  the 
court  directed  a  verdict  in  its  favor,  on  the  groand  that  this 
contract  ^barred  any  right  of  the  plaintiff  to  recover. "  To 
this  W.  B.  New  excepted.  The  case,  as  here  presented  and 
argned,  tarns  upon  the  two  questions  dealt  with  in  the  dis- 
cussion which  follows. 

1.  It  was  insisted  in  behalf  of  the  plaintiff  in  error  that,  as 
the  contract  purported  to  relieve  the  company  only  from  such 
damages  as  might  arise  from  '' injuries"  sustained  by  the 
minor,  it  did  not  apply  to  damages  resulting  to  the  father 
from  the  son*s death.  While  ''injury"  and  ''death"  are  by  no 
means  synonymous,  it  is  certainly  true  that,  relatively  to  a 
father  seeking  to  recover  for  the  lost  services  of  his  minor 
child,  it  is  immaterial  whether  the  tort  from  which  his  loss 
originated  was  one  which  occasioned  the  child  physical  injury* 
destroying  his  ability  to  labor,  or  one  which,  by  causing  his 
death,  brought  about  the  same  result.  So  far  as  the  allured 
right  of  W.  B.  New  to  have  compensation  from  the  company 
was  concerned,  the  killing  of  his  son  by  it  was,  to  all  practical 
intents  and  purposes,  the  same  as  the  injuring  of  him  by  it ; 
for  the  gist  of  his  action  was  the  loss  of  the  son's  services. 
See  Frazier  v.  Railroad  Co.,  loi  Ga.  70.  28  S.  E.  684.  The 
company,  in  contracting  with  New  for  a  release  from  dami^es 
for  injuries  sustained  by  the  son,  was  manifestly  seeking:  to 
free  itself  from  damages  which,  but  for  the  contract,  the  father 
might  claim  because  of  such  injuries;  and  in  this  view  it  is 
without  doubt  proper  to  construe  the  term  "injuries,"  nsed 
in  the  contract,  as  having  been  intended  to  apply  to  any  and 
all  kinds  of  bodily  harm,  whether  resulting  in  partial  or  total 
disability  of  the  minor  or  in  his  death. 

2.  The  remaining  and  more  important  contention  of  counsel 
for  the  plaintiff  in  error  is  that,  inasmuch  as  the  contract,  if 
enforced,  will,  in  effect,  relieve  the  company  of  liability  for 
the  consequences  of  its  own  negligence,  it  is  for  this  purpose, 
at  least,  void,  as  being  contrary  to  public  policy.  Our  ruling: 
on  this  branch  of  the  case  is  expressed  in  the  second  head- 
note.  In  the  case  of  Railroad  Co.  v.  Bishop,  50  Ga.  465,  this 
court  held  that  a  contract  between  a  railroad  company  and  its 
employee,  exempting  the  former  from  damages  resulting  from 
its  own  negligence,  was,  save  as  to  "any  criminal  neglect  of 
the  company  or  its  principal  officers,"  valid.  In  that  case 
the  action  was  by  an  employee  for  personal  injuries.  The 
ruling  therein  made  was  followed  and  applied  in  Railroad  Co. 
V.  Strong,  52  Ga.  461,  which  was  an  action  by  a  widow  for  the 
homicide  of  her  husband ;  and  it  was  decided  that,  as  the  con- 
tract was  binding  upon  him,  her  right  of  action  was  cut  off. 
A  similar  case  — that  of  Hendricks  v.  Railroad  Co. — appears 
in  the  same  volume,  page  467.  The  correctness  of  the  rule 
laid  down  in  Bishop's  Case  was  recognized  in  that  of  Gallo- 
way V.  Railroad  Co.,  57  Ga.  512.  which  was  also  an  action  for 
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penooal  injnries.  brought  by  an  employee  against  the  com- 
pany. These  cases  were  all  decided  before  the  passage  of  the 
act  of  February  15,  1876.  ''to  define  and  punish  criminal  negli- 
gence," the*  provisions  of  which  have  been  codified  (Penn. 
Code,  §  lis)  AS  follows:  ''If  any  person  employed  in  any 
capacity  by  any  railroad  company  doing  business  in  this  state 
shall,  in  the  coarse  of  such  employment,  be  guilty  of  negli- 
gence, either  by  omission  of  duty  or  by  any  act  of  commission, 
in  relation  to  the  matters  intrusted  to  him,  or  about  which  he 
is  employed,  from  which  negligence  serious  bodily  injury,  but 
not  death,  occurs  to  another,  he  shall  be  guilty  of  criminal 
negligence,  and  shall  be  punished  by  confinement  in  the  pen- 
itentiary not  less  than  one  nor  more  than  two  years,  in  the 
discretion  of  the  court."  In  the  case  of  Cook  v.  Railroad,  72 
Ga.  48,  which  was  an  action  by  a  widow  for  the  hpmicide  of 
her  husband,  this  court,  in  a  decision  rendered  by  two  justices, 
held,  in  effect,  that,  after  the  passage  of  the  above-mentioned 
act,  any  negligence  on  the  part  of  a  railroad  company  or  of 
its  servants  from  which  the  death  of  an  employee  resulted  was 
necessarily  "criminal  negligence."  It  seems,  however,  that 
the  two  justices  by  whom  the  case  was  decided  entirely  over- 
looked the  fact  that  the  act  of  1876  expressly  exempted  from 
the  operation  of  its  provisions  all  cases  in  which  deaths  were 
caused.  It  is  clear  that  the  purpose  of  the  general  assembly 
in  passing  this  act  was  to  create  a  new  class  of  criminal 
offenses,  which  should  embrace  all  acts  of  negligence  on  the 
part  of  railroad  employees,  whether  of  commission  or  of 
omission,  from  which  serious  bodily  injury,  "but  not  death," 
might  result ;  and  equally  clear  that  there  was  no  intention  to 
change  existing  laws  with  respect  to  unlawful  homicide,  or  the 
punishment  therefor.  We  are,  therefore,  satisfied  that  a 
grave  error  was  committed  in  making  the  Cook  Case  turn 
upon  the  act  of  1876,  which  really  had  no  bearing  upon  it. 
The  court  distinctly  recognized  the  correctness  of  the  settled 
rale  that  a  railroad  company  could  lawfully  stipulate  for 
exemption  from  liability  to  an  employee  for  damages  result- 
ing from  acts  of  negligence  not  criminal,  but  made  a  mistake 
in  holding  that  the  act  of  1876  rendered  any  negligent  act  of 
a  railroad  employee  from  which  death  resulted  per  se 
felonious.  Under  a  proper  application  of  the  rule  just  stated, 
the  case  should  have  been  made  to  turn  upon  the  question 
whether  or  not,  under  the  law  as  it  stood,  without  reference 
to  the  act  of  1876,  the  negligence  causing  Cook's  death  was 
criminal  and  indictable.  As  this  decision  was  not  rendered 
by  a  full  bench,  it  is  not  binding  as  authority ;  and,  as  it  was 
manifestly  based  upon  an  erroneous  view  with  respect  to  the 
true  intent  and  meaning  of  the  act  of  1876,  it  will  not  be  fol- 
lowed. This  court,  in  Pulton  Bag  &  Cotton  Mills  v.  Wilson, 
89  Ga.  318,  15  S.  £.  322,  upon  a  review  of  the  cases  above 
mentioned,  reaffirmed  the  rule,  in  so  far  as  the  same  was  not 
modified  by  the  act  of  1876  touching  railroad  employees,  that. 
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''as  between  employer  and  employee,  the  latter  in  the  con- 
tract of  hiring  may  assame  all  risks  appertaining  to  the  serv- 
ice, save  such  as  arise  from  criminal  negligence."  We  have 
endeavored  to  show  that  the  act  referr^  to  has  no  applica- 
tion at  all  to  an  action  against  a  railroad  company  for  a  hom- 
icide, and  that  when,  in  defense  to  a  sait,  a  contract  like  that 
relied  on  in  the  present  case  is  set  ap  by  the  company,  its 
efficacy  should  be  made  to  depend  apon  whether  or  not  the 
act  causing  the  death  was  criminal,  without  regard  to  the  pro- 
visions of  section  1 1  s  of  the  Penal  Code,  which  was,  as  above 
stated,  codified  from  the  act  of  1876.  The  evidence  in  the 
present  case  did  not,  so  far  as  this  court  is  informed,  show 
that  any  employee  of  the  company  was  guilty  of  a  criminal 
act  from  which  the  death  of  the  plaintiff's  son  resulted.  In 
this  connection  the  bill  of  exceptions  merely  discloses  that 
''the  testimony  for  the  plaintiff  tended  to  support  the  declara- 
tion as  to  the  allegations  of  negligence."  We  have  carefully 
read  these  allegations,  and  they  neither  declare  nor  even 
intimate  that  any  employee  of  the  defendant  was  guilty  of  a 
criminal  or  indictable  act.  It  must,  therefore,  be  assumed 
that  no  such  acts  were  proved,  audit  follows  that  the  plaintiff 
in  error  has  not  made  it  appear  that  the  court  below  erred 
in  holding  that  the  contract  into  which  he  entered  was,  as 
applied  to  the  facts  proved,  void,  because  contrary  to  the 
public  policy  of  this  state.  If  the  plaintiff  in  error  had  brought 
up  all  the  evidence,  and  an  examination  of  it  showed  that,  as 
matter  of  law,  the  defendant's  employees  were  guilty  of 
criminal  negligence,  the  question  before  us  would  be  altogether 
different. 

As  the  contract  relied  on,  had  it  been  between  the  deceased 
and  the  company,  would  certainly,  but  for  the  act  of  1895, 
which  will  presently  be  more  fully  noticed,  have  been  bind- 
ing, to  the  extent  herein  laid  down,  upon  him,  it  must,  to  that 
extent,  be  binding  upon  the  father,  unless  the  act  just  referred 
to  contains  something  requiring  a  holding  to  the  contrary. 
It  is  "An  act  to  declare  all  contracts  between  master  and 
servant,  made  in  consideration  of  employment,  whereby  the 
master  is  exempted  from  liability  to  the  servant,  arising  from 
the  negligence  of  the  master  or  his  servants,  as  such  liability 
is  now  fixed  by  law,  void  as  against  public  policy. ' '  Acts  189s, 
.  97.  The  provisions  of  this  act  now  appear  in  Civ.  Code, 
2613,  which  reads  as  follows:  "All  contracts  between  master 
and  servant  made  in  consideration  of  employment,  whereby 
the  master  is  exempted  from  liability  to  the  servant  arising 
from  the  negligence  of  the  master  or  his  servants,  as  such  lia- 
bility is  now  fixed  by  law,  shall  be  null  and  void,  as  against 
public  policy."  Whatever  change  the  passage  of  this  act 
made  in  existing  laws,  it  is  certain  that  by  its  express  terms 
it  applies  exclusively  to  "contracts  between  master  and  serv- 
ant." It  cannot,  therefore,  by  construction,  be  applied  to 
any  other  contracts.    To  attempt  to  do  so  would  be  an  effort 
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to  legislate,  which  we  have  neither  the  inclination  nor  the 
authority  to  do. 

It  is  proper  to  remark,  before  concluding,  that  this  court 
cannot  assume  that  the  court  below,  without  undertaking  to 
IMiss  upon  the  evidence  bearing  on  the  question  of  negligence, 
directed  the  verdict  complained  of  on  the  theory  that  the  effect 
of  the  contract  was  to  manumit  the  plaintiff's  son,  and  there- 
fore deprive  the  father  of  all  right  to  the  son's  services  during 
his  minority,  and  consequently  of  all  right  to  compensation 
for  the  loss  thereof.  There  is  nothing  in  the  bill  of  exceptions 
from  which  it  could  even  be  inferred  that  the  court  based 
its  action  in  directing  the  verdict  upon  any  such  view 
of  the  contract.  Indeed,  it  does  not  appear  that  the 
court  undertook  to  pass  at  all  upon  the  question  whether  or 
not  the  contract  did  operate  to  manumit  the  minor;  and,  as 
such  was  not  its  effect,  it  is  certainly  not  to  be  presumed  that 
the  court  erroneously  held  to  the  contrary,  and  in  this  way 
arrived  at  the  conclusion  that  the  plaintiff  was  not  entitled  to 
recover. 

Judgment  affirmed.  All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 

NOTBS. 

VALIDITY  OF  OONTRAOTS  OF  EMPLOYMENT  PURPORT- 

ma  TO  EXEMPT  EMPLOYER  FROM  LIABILITY  FOR 

INJI7RIES  TO  SERVANT  FROM  NEGLIQENOE. 

I.  In  General. 

1.  General  Rnle« 

2.  Connecticut — Question  Not  Decided. 

3.  Statements  and  Illustrations  of  General  Rule. 

4.  Disobeying  Rule — Paper  Construed  Not  to  Stipulate  for  Exemp- 

tion from  Liability  for  Negligence. 

5.  Brakeman  Required  to  Examine  Machinery, 
n.  Limitations  of  and  Exceptions  to  General  Rule. 

1.  Assumption  of  Risks  from  Defective  Machinery. 

2.  Railroad  Acting  as  Private  Carrier. 

3.  Parent's  Release  of  Claims  for  Injuries  to  Child. 

4.  Rule  in  Georgia. 

5.  Illustrations  of  Rule  That  Prevailed  in  Georgia. 

6.  English  Doctrine. 

I.  IN  GENERAL. 
I.  General  Rule. 

A  stipulation  in  a  contract  of  employment  for  service  with  a 
railroad  company  that  the  compensation  paid  shall  cover  all  risks 
incurred  and  liability  for  injuries  from  any  cause  whatever  is 
opposed  to  public  policy,  and  does  not  secure  to  the  railroad  company 
exemption  from  liability  for  negligence. 

Untied  SiaUs, — Roesner  v.  Hermann  (C.  C,  Ind.),  8  Fed.  782, 10  Biss. 
(U.  S.)  486;  Russell  v,  Richmond  A  D.  R.  Co.,  47  Fed.  204 ;  Otis  v. 
Pennsylvania  Co.,  71  Fed.  136. 

Alabama. — Richmond,  etc.,  R.  Co.  v,  Jones,  92  Ala.  218,  9  So.  276 ; 
Hiasong  v.  Richmond  A,  D.  R.  Co.,  48  Am.  &  Eng.  R.  Cas.  377,  91 
Ala.  514,  8  So.  776. 

Arkansas.— Utn^  Rock  A  Ft.  S.  R.  Co.  v.  Eubanks,  31  Am.  A  Eng. 
R.  Cas.  176,  48  Ark.  460,  3  S.  W.  808. 

filitufis.—M^nej  v.  Chicago,  etc.,  R.  Co.,  49  111.  App.  105  ;  Chicago, 
etc.,  Coal  Co.  v.  Peterson,  39  111.  App.  114. 
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-ATflfMiw.— Kansas  Pac.  R.  Co.  v.  Pcavy,  29  Kan.  169. 

A>«/»£:^^.— Newport  News,  etc.,  R.  Co.  v.  Eifert,  IS  Ky.  L.  Rep. 
575  ;  Louisville  Bagging  Co.  v,  Dolan,  13  Ky.  L.  Rep.  493. 

MtssouH.—B\?in\on  v.  Dold,  109  Mo.  64, 18  S.  W.  1149. 

New  yic^r^.— Runt  v.  Hearing  (C.  PI.  Gen.  F.),  2  Misc.  (N.  Y.)  105. 

In  Purdy  v.  Rome,  etc.,  R.  R.  Co.,  125  N.  Y.  209,  26  N.  E.  255,  21  Am. 
St.  Rep.  736,  this  question  was  not  decided.  It  is  there  held  that  an 
agreement  executed  by  a  railroad  employee  after  he  had  entered  the 
service,  releasing  the  company  from  all  liability  for  any  injury  to  him 
from  the  company's  negligence,  is  void  for  lack  of  consideration,  where 
there  is  no  promise  on  the  part  of  the  company  to  give  him  other  or 
new  employment  or  to  retain  his  services. 

In  this  case  it  is  said  in  the  opinion  :  *'It  might  even  then  (if  there 
had  been  a  sufficient  consideration  for  the  agreement)  be  urged  that 
public  policy  forbids  the  exaction  of  such  a  contract  from  its 
employees  by  railroad  and  other  corporations,  and  upon  that  question 
we  desire  to  express  no  opinion  at  the  present  time." 

North  Carolina.— yi^ison  v,  Richmond  &.  D.  R.  Co.,  53  Am.  4  Eng.  R. 
Cas.  183,  111  N.  Car.  482,  16  S.  E.  698. 

OAw.— Lake  Shore  &  M.  S.  R.  Co.  v.  Spangler,  44  Ohio  471. 

/V««5y/traff/fl.— Pennsylvania  R.  Co.  v,  Butler,  57  Pa.  St.  335. 

TVfffitfwerer.— Memphis,  etc.,  R.  Co.  v.  Jones,  2  Head  (Tenn.)  517. 

7>:rfl5.— Bonner  v.  Bean,  80  Tex.  152,  15  S.  W.  798. 

Kifyf«ia.— Johnson's  Adm'x  v,  Richmond  &  D.  R.  Co.,  86  Va.  975, 11 
S.  E.  829. 

2.  Connecticut— Question  Not  Decided. 

In  Darrigan  v.  New  York,  etc.,  R.  R.  Co.,  52  Conn.  285,  23  Am.  4  Eng. 
R.  Cas.  438,  it  is  said  in  the  opinion  :  **  Among  the  rules  of  the  company 
which  had  been  placed  in  the  plaintiff's  hands  is  the  following :  'The 
regular  compensation  of  employees  covers  all  risk  or  liability  to  acci- 
dent.' The  record  does  not  show  that  the  defendant  claimed  in  the 
court  below  that  this  was  equivalent  to  a  contract  exempting  it  from 
liability  for  its  own  negligence ;  nor  do  the  reasons  of  appeal  present 
any  such  question.  When  such  a  question  is  presented  we  may  be 
called  upon  to  consider  whether  public  policy  will  permit  a  railroad 
company  to  make  such  a  contract  with  its  employees.'* 
8.  Statements  and  Illustrations  of  General  Rule. 

The  liability  of  companies  for  injuries  caused  to  their  servants  by 
the  carelessness  of  other  employees  who  are  placed  in  authority  and  con- 
Itrol  over  them,  is  founded  upon  considerations  of  public  policy,  and  it 
IS  not  competent  for  a  railroad  company  to  stipulate  with  its  employees 
at  the  time,  and  as  part  of  their  contract  of  employment,  that  such  lia- 
bility shall  not  attach  to  it.  Lake  Shore  &  M.  S.  R.  Co.  v.  Spangler, 
44  Ohio  St.  471 ;  Runt  v.  Herring,  2  Misc.  105,  21  N.  Y.  Supp.  244. 

In  Roesner  v,  Hermann  (C.  C,  Ind.).  8  Fed.  782,  it  is  said  in  the  opin- 
ion :  When  the  defendant's  negligence  in  supplying  his  employees 
with  unsafe  machinery  has  caused  the  death  of  the  latter,  the  law  wiU 
not  allow  the  defendant  to  say— as  in  effect  he  does  say  in  this  answer 
—  It  18  true  that  my  machinery  was  defective  and  unsafe,  and  my 
negligence  caused  the  death  of  my  employee,  but  I  am  not  liable  to 
those  who  have  suffered  from  the  loss  of  his  life,  because  I  had  a  con- 
tract with  my  employee  which  secured  to  me  the  right  to  supply  him 
with  defective  and  unsafe  machinery,  and  to  be  negligent.'  '' 
*ur;  Vil^"  ^  ^^"  *°  3  contract  of  employment  for  service  on  a  railroad 
that  the  compensation  paid  shall  cover  all  risks  incurred,  and  liability 
Vl^^lrtf  4.?  *°^  ^^"*^  whatever,  and  if  an  employee  is  disabled  by 

ries  wm  no't  w^^^^^^  ^^«^^*  ^^  ^^^'"^  compensation   for  inju- 

Ii!.^,r.  fl.  ♦?.  re<^<^ff°»2jed,  IS  opposed  to  public  policy,  and  does  not 
^cure  to  the  railroad  company  exemption  from  liability  for  neirlieencc. 
AlTTlf  8  So'77T°Kf  ^'  ^  Co.,  48  Am.  4  Eng.  R.  ^^^377^^  91 

A  ^nxl^aT^l2y^^  ^-  ^^^^^'  29  Kan.  169. 

A  contract  by  which  a  person,  when  he  enters  the  employ  of  a  rail- 

emplovm^Sr'^h^  '"^^  '""^^^'  '^  contiSt^n^of  s^ch 

employment,   that  he  will  take  upon  himself  all  risks  incident  to  his 
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position  on  the  road,  and  will  in  no  case  hold  the  company  liable  for 
any  injnry  or  damag-e  he  may  sustain,  in  his  person  or  otherwise  by 
accidents  or  collisions  on  the  trains  or  road,  or  which  may  result  from 
defective  machinery,  or  carelessness  or  mlaoonduct  of  himself  or  any 
other  employee  and  servant  of  the  company,"  is  not  binding  on  him  so 
as  to  relieve  the  coanpany  from  liability  for  an  accident  caused  by  its 
fsilnre  to  repair  its  road.  Little  Rock  A  Ft.  S.  R.  Co.  v.  Eubanks,  31 
Am.  &  Eng.  R.  Cas.  176,  48  Ark.  460,  3  S.  W.  808. 

In  this  case  it  is  said  in  the  opinion  :  "It  is  an  elementary  principle 
in  the  law  of  contracts  that,  'modus  et  conventio  vincunt  legem,' — the 
form  of  agreement  and  the  convention  of  parties  override  the  law. 
Bat  the  maxim  is  not  of  universal  application.  Parties  are  permitted, 
by  contract,  to  make  a  law  for  themselves  only  in  cases  where  their 
agreements  do  not  violate  the  express , provisions  of  the  law,  nor  inju- 
riooaly  affect  the  interests  of  the  public.  Broom,  Leg.  Max.  543 ;  Kneet- 
tle  V,  Newcomb,  22  N.  Y.  249.  Our  constitution  and  laws  provide  that 
all  railroads  operated  in  this  state  shall  be  responsible  for  all  damages 
to  persons  and  property  done  by  the  running  of  trains.  Const.  1874, 
aut.  17,  sec.  12 ;  Mansf .  Dig. ,  sec.  5537.  This  means  that  they  shall  be 
responsible  only  in  cases  where  they  have  been  guilty  of  some  negli- 
gence ;  and  it  may  be  questionable  whether  it  is  in  their  power  to  de- 
nude themselves  of  sach  responsibility  by  a  stipulation  in  advance. 
But  we  prefer  to  rest  our  decision  upon  the  broader  ground  of  considera- 
tions of  pnblic  policy.  The  law  requires  the  master  to  furnish  his 
servant  with  a  reasonably  safe  place  to  work  in,  and  with  sound  and 
suitable  tools  and  appliances  to  do  his  work.  If  he  can  supply  an  unsafe 
machine  or  defective  instruments,  and  then  excuse  himself  against  the 
consequences  of  his  own  negligence  by  the  terms  of  his  contract  with 
his  servant,  he  is  enabled  to  evade  a  most  salutary  rule.  In  the  Eng- 
lish case  atwve  cited  (Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  Div.  357),  it 
is  said  this  is  not  against  public  polic>,  because  it  does  not  affect 
all  society,  but  only  the  interest  of  the  employed.  But  surely 
the  state  has  an  interest  in  the  lives  and  limbs  of  all  its  citizens." 

An  agreement,  in  consideration  of  being  employed,  purporting  to 
exempt  the  company  from  negligence,  even  when  it  causes  death,  is 
void.  Mason  v.  Richmond  &.  D.  R.  Co.,  53  Am.  A  Eng.  R.  Cas.  183, 
111  N.  Car.  482, 16  8.  E.  698. 

In  this  case  it  is  said  in  the  opinion  :  "It  is  settled  as  the  almost 
universal  rule  in  America  that,  though  a  common  carrier  of  freight  by 
contract  upon  consideration  may  relieve  itself  of  the  full  measure  of 
responsibility  as  an  insurer,  no  limitation  can  in  that  way  be  placed 
upon  its  liability  for  its  own  neglifirence.  Smith  v.  Railroad  Co.,  64  N. 
Car.  235 ;  4  Lawson,  Rights,  Rem.  &.  Pr.,  sec.  1840  ;  Lawson,  Cont. ,  sees. 
29-67.  The  same  rule  applies  to  agreements  made  by  common  carriers 
of  passengers  purporting  to  restrict  their  liability  for  injuries  caused 
by  their  own  negligence.  Such  contracts  are  void  as  against  the  public 
policy  of  the  law.  4  Lawson,  Rights,  Rem.  A  Pr.,  sec.  1913.  This 
stringent  rule  of  liability  is  said  to  rest  upon  the  duty  of  the  govern- 
ment to  give  unrestricted  protection  to  the  lives  and  limbs  of  its  citi- 
zens. Lawson,  Cont.,  sees.  212-220.  It  would  seem  that  the  government 
owes  it  to  the  servant  of  a  carrier  to  give  to  him  the  same  protection  of 
life  and  limb  as  to  the  passenger,  by  declaring  void  an  agreement,  in 
consideration  of  being  employed,  to  excuse  the  company  for  negligence 
even  when  it  causes  death  ;  and  it  has  been  so  held,  as  far  as  our  inves- 
tigations have  extended,  in  all  of  the  courts  except  the  supreme  court 
of  Georgia.  Railroad  Co.  v.  Spangler,  44  Ohio  St.  471,  28  Am.  A  Eng. 
fi.  Cas.  3iy ;  Railroad  Co.  v.  Peavy,  29  Kan.  169, 11  Am.  A  Eng.  R.  Cas. 
260;  Railroad  Co.  v.  Eubanks,  48  Ark.  460,  31  Am.  A  Eng.  R.  Cas.  176  ; 
Railroad  Co.  tr.  Jones,  2  Head.  157  ;  Roesner  v.  Hermann,  lOBiss.  486,  8 
Fed.  Rep.  782 ;  1  Lawson,  R.  R.,  sec.  318.  It  is  difficult  to  draw  a  dis- 
tinction between  contracts  affecting  only  the  safety  of  goods  or  animals 
or  those  affecting  the  lives  and  limbs  of  passengers,  and  those  which 
vitally  concern  another  large  class  of  human  beings.  If  public  policy 
prohibits  the  recognition  of  the  validity  of  a  contract  limiting  liability 
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for  a  paying  passenger,  or,  as  most  authorities  in  this  country  main- 
tain, even  one  riding  on  a  free  pass,  upon  what  principle  can  the  cotxrt 
refuse  to  extend  the  same  protection  to  a  class  of  people  who  are  mucb 
more  exposed  to  danger,  and  much  more  liable  to  be  influenced  to  sig*!! 
such  agreements  ?" 

It  is  the  duty  of  a  railroad  company  to  make  rules  for  the  protection 
find  safety  of  employees ;  but  it  cannot  exempt  itself  from  liability  to 
employees  for  negligence  by  its  rules  and  regulations.  Crew  z/.  St. 
Louis,  K.  &.  N.  W.  R.  Co.,  20  Fed.  87. 

4.  Disobeying  Rule— Paper  Construed  Not  to  Stipulate  for  Exemption 
from  Liability  for  Negligence. 

Upon  entering  service  a  brakeman  signed  a  writing,  recognizing*  a 
rule  of  the  company  that  couplings  should  only  be  done  by  means  of  a 
stick,  without  the  brakeman  going  between  the  cars,  and  in  the  vrrit- 
ing  waived  any  claim  for  damages  against  the  company  for  injuries 
received  while  disobeying  the  rule.  It  was  held  that  the  writing  was 
not  a  contract  exempting  the  company  from  liability  for  its  own  neg^- 
ligence.    Russell  v.  Richmond  &  D.  R.  Co.,  47  Fed.  204. 

In  this  case  it  appeared  that  the  contract  in  question  was  in  tHese 
words :  "I  fully  understand  that  the  rules  of  the  Richmond  A  Dan- 
ville R.  R.  Company  positively  prohibit  brakemen  from  coupling-  or 
uncoupling  cars,  except  with  a  stick,  and  that  brakemen  or  others 
must  not  go  between  cars,  under  any  circumstances,  for  the  purpose  of 
coupling  or  uncoupling,  or  for  adjusting  pins,  etc.,  when  an  engine  is 
attached  to  such  cars  or  train  ;  and,  in  consideration  of  being  employed 
by  said  company,  I  hereby  agree  to  be  bound  by  said  rule,  and  waive 
all  or  any  liability  of  said  company  to  me  for  any  results  of  disobedience 
or  infraction  thereof." 

It  is  said  in  the  opinion :  '*It  is  contended  with  great  earnestness 
and  evidence  of  research  that  this  paper  is  void  as  against  public 
policy  ;  that  a  railroad  company  cannot  in  advance  contract  with  its 
employee  for  exemption  from  the  consequences  of  its  own  negligence. 
It  is  not  necessary  to  decide  this  point.  The  paper  in  question  does 
not  contract  for  any  such  exemption  on  the  part  of  the  defendant.  It 
is  a  declaration  on  the  part  of  the  intestate  that  the  company  will  not 
be  liable  to  him  for  the  consequences  of  certain  acts  on  his  part,  which 
the  railroad  company  forbid  him  to  perform.  There  can  be  no  objec- 
tion to  this.*' 

6.  Brakeman  Required  to  Examine  Machinery. 

A  brakeman  was  killed  by  the  breaking  of  a  brake  which  he  was 
attempting  to  set.  Four  of  the  spokes  of  the  brake  wheel  broke  where 
they  joined  the  rim,  and  the  ends  were  rusty.  The  company  put  in 
evidence  an  agreement  signed  by  the  brakeman,  providing  that 
before  working  with  any  cars,  engines,  machinery,  or  tools  he  should 
examine  their  condition,  and  that  he  should  take  suflScient  time  to  make 
the  examination,  and  refuse  to  obey  any  order  which  would  expose 
him  to  danger.  It  was  held  that  such  agreement  only  required  the 
brakeman  to  be  attentive  and  vigilant  to  discover  defects  in  the 
machinery,  and  to  refrain  from  using  machinery  if  he  learned  it  was 
defective ;  but  it  was  no  defence  where  it  appeared  that  the  defect 
could  only  be  discovered  by  an  expert.  Pratt  v,  Lake  Shore  &  M.  S. 
R.  Co.,  45  N.  Y.  S.  R.  715,  63  Hun  616,  18  N.  Y.  Supp.  682,  affirmed 
in  136  N.  Y.  654,  mem.,  32  N.  E.  1016,  49  N.  Y.  S.  R.  915. 

11.  LIMITATIONS  OF  AND  EXCEPTIONS  TO  GENERAL  RULE. 

I.  Assumption  of  Risks  from  Defective  Machinery. 

In  O'Maley  v.  South  Boston  Gaslight  Co.,  158  Mass.  135,  32  N.  B. 
1119,  it  is  said  in  the  opinion :  "It  would  be  an  unwarranted  con- 
struction of  the  statute  (Stat.  1887,  chap.  270)  which  would  tend  to> 
defeat  its  object,  to  hold  that  laborers  are  no  longer  permitted  to 
contract  to  take  the  risk  of  working  where  there  are  peculiar  danglers 
from  the  arrangement  of  the  place,  and  from  the  kind  or  quality  of 
the  machinery  used.    Nothing  but  the  plainest  expression  of  intention 
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on  the  part  of  the  legrislature  would  warrant  g'iving  the  statute  such 
m  interpretation.  We  have  no  doubt  that  one  may  expressly  con- 
tract to  take  the  obvious  risks  of  danger  from  inferior  or  defective 
machinery  as  well  since  the  enactment  of  this  statute  as  before.  If 
he  does  so,  his  employer  owes  him  no  duty  in  respect  to  such  risks  ; 
and,  if  he  is  hurt  from  a  cause  included  in  the  contract,  the  defect  is 
not  within  the  terms  of  the  statute,  the  maxim  volenti  non  fit  injuria 
applies,  and  he  cannot  recover." 

2.  Railroad  Acting  ms  Private  Carrier. 

In  Pittoburgr,  C,  C.  A  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  196,  46  N. 
E.  917,40L.  R.  A.  101,  it  is  said  in  the  opinion  : ''It  had  been  urged 
in  the  briefs  for  appellee  that  a  contract  of  release  from  the  results  of 
negligence  was  void,  as  against  public  policy,  and  the  following 
anthorities  were  cited  in  support  of  that  proposition  :  Roesner  v, 
Hermann,  8  Fed.  782 ;  Lake  Shore  A  M.  S.  R.  Co.  v,  Spangler,  44 
Ohio  St.  471,  28  Am.  &  Eng.  R.  Cas.  319 ;  Western  A  A.  R.  Co.  v. 
Bishop,  50  Ga.  465  ;  Kansas  P.  R.  Co.  v,  Peavy,  29  Kan.  169, 11  Am.  A 
Eng.  S.  Cas.  260,  44  Am.  Rep.  630 ;  Johnson  v.  Richmond  &  D.  R.  Co., 
86  Va.  975,  11  S.  E.  Rep.  829 ;  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala. 
548,  8  So.  360;  Hissong  v.  Richmond  &  D.  R.  Co.,  91  Ala.  514, 8  So. 
776 ;  2  Thomp.  Neg.  1025  ;  1  Cent.  L.  J.  465  ;  Arnold  v.  Illinois  C.  R. 
Co.,  83  111.  273,  25  Am.  Rep.  383;  Jacksonville  S.  E.  R.  Co.  v.  South- 
worth,  135  lU.  250, 25  N.  E.  1093 ;  Purdy  v,  Rome,  W.  &  O.  R.  Co., 
125  N.  Y.  209,  26  N.  E.  255 ;  Maney  v.  Chicago,  B.  &  Q.  R.  Co.,  49  111. 
App.  105;  Newport  News  &  M.  V.  Co.  ».  Eifort,  15  Ky.  L.  Rep. 
600;  Runt  v.  Herring,  2  Misc.  (N.  Y.)  105.  These  authorities  probably 
anstain  the  proposition  stated  when  applied  to  exemption  against 
negligence  in  the  discharge  of  a  public  or  quasi  public  duty,  such  as 
that  owing  by  a  common  carrier  to  an  ordinary  shipper,  passenger, 
or  servant.  In  a  recent  decision  of  this  court,  however,  that  of  Louis- 
viUe,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  21,  44  N.  E.  796,  38  L.  R.  A. 
93,  we  recognize  the  well-established  rule  that  railway  companies, 
although  public  or  common  carriers,  may  contract  as  private  carriers, 
inch  as  that  of  transporting  express  matter  for  express  companies,  as 
sQcb  matter  is  usually  carried,  and  in  that  capacity  may  properly 
require  exemption  from  liability  for  negligence  as  a  condition  to  the 
obligation  to  carry.  See  also.  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct. 
542;  Hosmer  v.  Old  Colony  R.  Co.,  156  Mass.  506,  31  N.  E.  652 ;  Bates  v. 
Old  Colony  R.  Co.,  147  Mass.  255, 17  N.  E.  633 ;  Chicago,  M.  &  St.  P. 
R.  Co.  V,  Wallace,  24  U.  S.  App.  589,  66  Fed.  Rep.  506,  30  L.  R.  A. 
161 ;  Coup  V.  W«(bash,  St.  L.  &  P.  R.  Co. ,  56  Mich.  Ill,  56  Am.  Rep.  374 ; 
Forepaugh  v.  Delaware,  L.  &  W.  R.  Co.,  128  Pa.  217,  18  Atl.  503,  5  L. 
R.  A.  508 ;  Hartford  F.  Ins.  Co.  v,  Chicago,  M.  A  St.  P.  R.  Co.,  36  U. 
8.  App.  152,  70  Fed.  Rep.  201, 17  C.  C.  A.  62,  30  L.  R.  A.  193  ;  Quimby 
V.  Boston  A  M.  R.  Co.,  150  Mass.  365,  23  N.  E.  205,  5  L.  R.  A.  846; 
Mnldoon  V.  Seattle  City  R.  Co.,  10  Wash.  311,  38Piic.  995;  Griswold 
V,  New  York  &  N.  E.  R.  Co.,  S3  Conn.  371,  4  Atl.  261,  55  Am.  Rep.  115." 

3.  Parent's  Release  of  Claims  for  Injuries  to  Child. 

The  release  by  a  parent  to  an  employer,  upon  a  minor  son  being 
hired,  of  all  claims  for  damages  for  injuries  the  minor  may  receive  in 
the  employment,  extends  to  such  damages  as  the  parent  would  have 
been  entitled  to  recover,  but  for  the  release,  up  to  the  majority.  But 
tnch  release  does  not  affect  the  right  to  damages  by  the  minor,  save  to 
the  extent  his  parent  might  claim.  International  &  G.  N.  R.  Co.  v. 
Hinzie,  82  Tex.  623, 18  S.  W.  681. 

4.  Rule  in  Georgia. 

According  to  the  rule  that  prevailed  in  this  state,  an  employee  could 
contract  with  a  railroad  to  take  upon  himself  all  risks  incident  to 
his  business  or  arising  from  the  negligence  of  the  company,  except 
those  resulting  from  the  criminal  negligence  of  the  company.  Western 
k  A.  R.  Co.  V.  Bishop,  50  Ga.  465  ;  Galloway  v.  Western  A  A.  R.  Co.,  57 
Ga.  512 ;  Hendricks  v.  Western  A  A.  R.  Co.,  52  Ga.  467. 

But  now,  however,  although  an  injured  employee  may  by  contract 
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waive  his  right  to  sue  for  injuries  not  arising  from  criminal  negligence 
on  the  part  of  the  company,  or  its  other  employees,  under  CMe  1895, 
▼ol.  3,  sec.  115,  any  negligence,  either  of  omission  or  commission,  on 
the  part  of  other  employees  of  the  road,  in  connection  with  their 
business,  from  which  serious  injury  results,  constitutes  criminal  negli- 
gence, and  a  contract  waiving  the  right  to  sue  for  injuries  resulting 
therefrom  is  contrary  to  public  policy,  and  void.  Cook  v.  Western  &,  A. 
R.  Co.,  28  Am.  A,  Eng.  R.  Cas.  317,  72  Ga.  48. 

6.  Illustrations  of  Rule  That  Prevailed  in  Georgia — Injury  Received  on 
Another  Road. 
Where  an  employee  agrees  to  assume  all  risk  incident  to  his  employ- 
ment, the  fact  that  he  was  running  over  another  railroad  at  the  time  of 
the  injury  does  not  release  him  from  such  agreement.  If,  while  run- 
ning over  such  other  road,  he  is  in  the  employ  of  the  former  company, 
so  as  to  make  it  liable  for  the  injury,  his  agreement  remains  binding. 
Galloway  v.  Western  &  A.  R.  Co.,  57  Ga.  512. 

Same- -Failure  to  Use  Best  Appliance. 

An  employee  of  a  railroad,  a  part  of  whose  business  was  to  couple 
cars,  who  by  special  contract  had  taken  upon  himself  the  risks  incident 
to  his  station,  cannot,  if  he  be  injured,  escape  the  effect  of  his  contract 
by  showing  that  a  particular  kind  of  link  or  coupler,  used  by  him  for 
ten  months,  was  a  less  safe  instrument  for  the  purpose  than  other  kinds 
of  links  or  couplers.     Western  &  A.  R.  Co.  v.  Bishop,  50  Ga.  465. 

Same— Employees'  Assent  to  Rule  Must  Be  Obtained. 

A  rule  of  the  railroad  company  that  the  regular  compensation  paid 
employees  for  their  services  covers  all  risks,  that  employees  shall  not 
be  entitled  to  compensation  for  injuries,  and  that  the  remaining  in  the 
service  will  be  considered  an  acceptance  of  such  condition  of  employ- 
ment, is  not  binding  upon  an  employee  whose  attention  has  not  been 
called  to  such  rule  and  who  has  not  expressly  agreed  to  it.  Georgia 
Pacific  R.  Co.  v,  Dooley,  86  Ga.  294,  48  Am.  A,  Eng.  R.  Cas.  437. 

Same — Knowledge  of  Defects. 

It  is  not  necessary,  in  order  to  exempt  a  company  from  liability,  that 
the  unsafe  condition  of  a  tool  or  implement  should  be  known  to  an 
employee  before  or  at  the  time  of  the  making  of  a  contract  releasing 
the  company  from  liability  for  its  negligence.  Western  Sl  A.  R.  Co.  v. 
Bishop,  50  Ga.  465. 

6.  English  Doctrine. 

In  1880,  the  English  parliament  passed  the  ''Employers'  Liability 
Act,"  the  object  of  which  was  to  make  employers  liable  for  injuries 
to  workmen  caused  by  the  negligence  of  those  having  supervision 
and  control  of  them.  In  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  Div.  357, 
it  was  held  that  a  workman  might  contract  himself  and  his  represen- 
tatives out  of  the  benefits  of  this  act. 

In  this  case  Field,  J.,  said  :  "The  plaintiff  is  suing,  not  as  adminis- 
tratrix of  her  husband,  but  as  his  widow,  to  recover  under  Lord  Camp- 
bell's Act  pecuniary  loss  sustained  by  her  through  her  husband's  death. 
The  Employers'  Liability  Act  was  passed  to  obviate  the  injustice  to 
workmen  that  employers  should  escape  liability  where  persons  havinfi: 
superintendence  and  control  in  the  employment  were  guilty  of  negli- 
gence causing  injury  to  the  workmen.  The  employer  was,  before  the 
passing  of  the  act,  clearly  liable  where  he  himself  was  guilty  of  negli- 
gence. It  is  also  clear  now  that  for  the  negligence  of  a  fellow  work- 
man not  coming  within  any  of  the  classes  of  persons  specified  in  the 
act  the  employer  is  not  liable.  But  before  the  passing  of  the  act  Wil- 
son z/.  Merry,  L.  R.,  1  H.  L.,  sec.  326,  had  decided  that  where  the  injury 
was  caused  though  the  negligence  of  a  superior  person  in  the  employ- 
ment, the  workmen  could  recover  no  damages  from  their  common 
employer.  The  object  of  the  act  was  to  get  rid  of  the  inference  arising 
from  the  fact  of  common  employment  with  respect  to  injuries  caused 
by  any  persons  belonging  to  the  specified  classes.  If,  therefore,  the 
person  injured  in  the  present  case  had  not  made  the  contract  which  is 
relied  on  to  exempt  the  defendant  from  liability,  he  would  himself, 
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Aarmg  his  lifetime,  cleatly  have  been  entitled  to  recover.  It  is  also 
dear  that  the  terms  of  the  contract  do  expressly  stipulate  that  the 
workmen  shall  not  look  to  the  defendant  for  compensation  for  any 
injury  received  in  the  employment,  and  that  the  deceased  accepted  the 
employment  anid  was  willing^  to  continue  working  on  those  terms. 
There  is  no  sngfi^estion  that  the  contract  was  induced  by  fraud  or  by 
force,  or  made  under  duress,  and  it  was  not  a  naked  bargain  made 
withovt  consideration,  for  the  defendant  contributed  an  amount  to  the 
club  equal  to  the  whole  amount  of  contributions  from  the  workmen. 
I  am  unable  to  concur  in  the  view  taken  by  the  learned  county  court 
judge  of  these  facts  and  of  the  statute.  He  held  that  the  contract  was 
against  public  policy.  It  is  at  least  doubtful,  whether  where  a  contract 
IB  said  to  be  void  as  against  public  policy,  some  .public  policy  which 
affects  all  society  is  not  meant.  Here  the  interest  of  the  employee 
only  would  be  affected.  It  is  said  that  the  intention  of  the  legislature 
to  protect  workmen  against  imprudent  bargains  will  be  frustrated  if 
contracts  like  this  one  are  allowed  to  stand.  I  should  say  that  work- 
men as  a  rule  were  perfectly  competent  to  make  reasonable  bargains 
for  themselves.  At  all  events,  I  think  the  present  one  is  quite  consist- 
ent with  public  policy." 

A.  R.  Y. 

Abraham  v.  Oregon  &  C.  R.  Co.  et  al. 

{Supreme  Court  of  Oregon^  July  21,  1902,) 

[%  Pac.  Rep.  65a.] 

Qrant  of  Land— Railroad  Purpose— Eating  House  for  Public  Accom- 
modation.* 

Where  land  is  granted  to  a  railroad  company  for  all  legitimate 
railroad  and  depot  purposes,  and  a  hotel  and  eating  house  is  erectCMl 
on  the  land  as  an  incident  to  the  operation  of  the  road,  that  accom- 
modations are  granted  the  general  public  apart  from  strictly  railroad 
business  does  not  render  the  use  of  the  land  repugnant  to  the  grant. 
Same    Same — Seme— Presence  of  Another  Eating  House. 

The  fact  that  there  is  another  eating  house  or  hotel  near  by,  ample 
to  accommodate  passengers  and  employees,  does  not  render  the  use 
of  the  land  repugnant  to  the  grant. 


The  station  where  the  land  was  situated  was  a  small  one,  and  a 
large  force  of  men  necessarily  made  their  headquarters  at  the  station. 
Freight  and  delayed  passenger  trains  were  accustomed  to  stop  at  the 
station  for  meals,  though  no  passenger  trains  stopped  regularly  for 
such  purpose.  There  was  no  other  station  where  employees  or  pas- 
sengers could  be  accommodated  with  means  nearer  than  S5  miles: 
heldi  that  the  construction  of  the  hotel  and  eating  house  on  the  land 
was  a  use  of  it  for  a  legitimate  railroad  purpose. 

Appeal  from  circuit  court,  Douglas  county ;  J.  W.  Hamilton, 
Judge. 

Suit  by  Morris  Abraham  as.  administrator  of  the  state  of 
Sol  Abraham,  deceased,  substituted  for  Sol  Abraham, 
against  the  Oregon  &  California  Railroad  Company  and 
others.  From  a  judgment  dismissing  his  complaint,  plaintiff 
appeals.    Affirmed. 

J.  C.  FuUerton  and  Albert  Abraham,  for  appellant. 
W.  D.  Fenton  and  R.  A.  Leiter,  for  respondents. 

*8ee  Abraham  v.  Oregon  &  C.  R.  Co.  (Ore.),  17  Am.  &  E<ng.  R. 
Gas.,  K.  &.,  250,  and  note,  257  et  seq. 
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BEAN,  J.     This  is  a  suit  to  enjoin  the  defendants  from 
operating,  or  permitting  to  be  operated,  a  hotel  or  eating 
house  on  land  conveyed  to  the  defendant  Oregon  &  California 
Railroad  Company,  by  the  plaintiff  and  his  grantors,  ''for  ail 
legitimate  railroad,  depot,  and  warehouse  purposes,'*  on  the 
ground  that  it  is  maintained  and  operated  for  the  accommoda- 
tion of  the  general  public,  and  is  not  necessary  or  convenient 
for  the  operation  of  defendants'  railway.     The  complaint  was 
held  sufficient  on  demurrer  (Abraham  v.  Railroad  Co.,  37  Or. 
49^>  60  Pac.  899,  82  Am.  St.  Rep.  779),  and,  upon  the  cause 
being  remanded  to  the  court  below,  the  defendants  answered. 
They  deny  that  the  hotel  or  eating  house  complained  of  is  not 
necessary  or  convenient  for  the  operation  of  the  railway,  and 
affirmatively  allege  that  the  defendant  the  Southern  Pacific 
Company,  finding  that  the  establishment  of  an  eating  station 
was  necessary  in  order  to  carry  out  and  facilitate  the  opera- 
tion of  its  railway,  and  to  enable  its  employees  and  passengers 
to  be  fed,  housed,  and  entertained,  leased  a  portion  of  said 
premises  on  August  i,  1897,  to  the  defendant  Clarke,  in  con- 
sideration of  which  she  covenanted  and  agreed  to  erect  and 
maintain  thereon,  at  her  own  expense,  a  good  and  substan- 
tial building ''for  eating  bouse  and  hotel  purposes, "  for  the 
use  and  accommodation  of  its  passengers  and  employees ;  that 
thereafter,  in  pursuance  of  such  lease,  Mrs.  Clarke  did  con- 
struct, according  to  plans  approved  by  the  Southern  Pacific 
Company,  a  good  and  substantial  building,  which  she  opened 
on  the  2Sth  of  November,  1897,  to  the  traveling  public  and 
the  passengers  and  employees  of  the  railway  company,  and 
has  ever  since  maintained  and  operated  it  as  an  eating  house 
or  hotel  and  that  during  all  of  such  time  its  maintenance 
was,  and  is  noiir,  necessary  and  convenient  for  the  use  and 
operation  of  the  railway.     A  demurrer  to  the  answer  was 
overruled,   and  a  reply  filed,  putting  in  issue  the  material 
allegations  thereof.     Upon  the  trial  the  court  found  from  the 
evidence  that  it  was  and  is  necessary  for  the  railway  company 
to  have  and  maintain  at  Glendale  an  eating  station  for  the 
accommodation  of  its  passengers  and  employees;  that  the 
hotel  operated  by  the  defendant  Clarke  was  constructed,  and 
has  been  maintained,  at  the  company's  instance  and  request, 
for  that  purpose,  and  that  it  is  not  violative  of  any  covenant 
in  the  deed  of  conveyance  from  plaintiff  to  the  defendant  the 
Oregon  &  California  Railroad  Company,  although  it  has  been 
and  is  kept  open  to  the  general  public.     The  complaint  was 
thereupon  dismissed,  and  the  plaintiff  appeals. 

The  law  of  this  case  was  settled  on  the  former  appeal.  It 
was  there  said:  "Where  hotels  or  eating  houses  appear  to 
be  reasonably  necessary  for  the  convenience  of  its  employees 
and  passengers,  their  maintenance  is  a  legitimate  railroad 
purpose.  But  an  eating  house  or  hotel  kept  for  the  accom- 
modation of  the  general  public,  and  not  as  an  incident  to  the 
operation  and  management  of  the  railway,  cannot  be  so  con- 
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sidered.  As  to  whether  a  given  hotel  or  eating  house  is 
maintained  for  railroad  purposes  is  therefore  largely  a  mixed 
question  of  law  and  fact,  to  be  determined  from  the  circum- 
stances of  each  particular  case.  * '  Abraham  v.  Railroad  Co., 
37  Or.  495*  6o  Pac.  899,  82  Am.  St.  Rep.  779-  Within  this 
doctrine,  the  maintenance  of  an  eating  house  or  hotel  is  a 
legitimate  railroad  purpose  when  the  convenience  of  the  em- 
ployees and  passengers  of  the  company  is  subserved  by  it, 
bat  a  hotel  maintained  for  the  general  public  alone  is  not. 
State  V.  Baltimore  &  O.  R  Co.,  48  Md.  49.  Yet,  if  an  eating 
house  or  hotel  is  reasonably  convenient  and  appropriate  to 
the  operation  and  maintenance  of  the  road,  it  may  be  built  or 
operated  by  the  railroad  company,  although  depending  for 
IMirt  of  its  patronage  upon  the  general  publia  Much  evidence 
was  given  in  this  case,  tending  to  show  the  amount  of  patron- 
age the  hotel  derived  from  the  general  public  as  distinguished 
from  that  of  passengers  and  employees  of  the  company ;  the 
witnesses  being  hopelessly  in  conmct  upon  the  subject.  But 
we  do  not  understand  that  the  character  of  its  use  is  to  be 
determined  by  segregating  strictly  railroad  business  from  that 
done  with  the  general  public,  and  deciding  as  either  may 
happen  to  preponderate.  Nor  is  the  question  of  the  advisa- 
bility of  maintaining  such  a  place  for  the  convenience  of  pas- 
sengers and  employees  affected  alone  by  the  number  of  people 
availing  themselves  of  the  privilege  offered,  or  even  by  the 
number  of  trains  scheduled  to  stop  for  meals.  The  locality, 
the  nature  of  the  physical  surroundings,  the  traffic  and  busi- 
ness of  the  road,  and  many  other  circumstances,  should  be 
coniidered ;  and,  after  all,  it  must  ultimately  depend  to  a  large 
extent  upon  whether  the  business  is  carried  on  in  good  faith, 
as  an  incident  to  the  operation  of  the  road,  or  is  entirely 
disassociated  from  it.  The  courts  cannot  undertake  to  draw 
any  nice  distinction,  or  apply  any  arbitrary  test,  to  determine 
the  necessity  of  establishing  or  maintaining  such  places  of 
entertainment  by  railway  companies,  and,  so  long  as  it  appears 
that  they  are  not  wholly  foreign  to  the  business  of  the  corpora- 
tion, the  courts  will  not  interfere  with  them.  In  the  very  nature 
of  things,  much  must  necessarily  depend  upon  the  judgment 
and  discretion  of  the  officers  and  managers  of  the  company. 
They  establish  and  maintain  eating  stations  with  reference  to 
filed  or  probable  schedules  and  operation  of  trains,  peculiari- 
ties of  varying  locations,  or  other  general  needs  and  exigencies 
of  the  business,  all  of  which  are  within  their  cognizance  and 
knowledge ;  and  their  judgment  should  prevail  so  long  as  they 
do  not  divert  the  property  to  uses  wholly  foreign  to  its  organ- 
ization or  the  terms  of  the  grant  conveying  it.  Proprietors 
of  Locks  &  Canals  V.  Nashua  &L.  R.  Co.,  104  Mass.  i,  9.  6  Am. 
Rep.  181;  Peirce  v.  Railroad,  141  Mass.  481, 6  N.  E.  96;  Rail- 
road Co.  V.  Wathen,  17  111.  App.  582,  589.  Apply  these  prir- 
ciples  to  the  case  in  hand,  and  there  can  be  but  one  result. 
Glendale  is  a  small  station  at  the  head  of  Cow  Creek  Canyon. 
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It  is  at  the  foot  of  a  very  difficult  grade,  where  the  companj 
is  obliged  to  keep  helper  engines  stationed  to  assist  heavy 
trains  over  the  mountains.  From  Glendale  to  the  mouth  of 
the  canyon  is  about  30  miles,  along  which  the  road  runs 
through  a  narrow  defile,  making  it  expensive  and  difficult  to 
maintain.  It  is  necessary  for  the  company  to  keep  a  large 
force  of  men  constantly  employed  in  the  canyon  for  the  pur- 
pose of  patrolling  and  keeping  the  road  in  repair,  who  must 
necessarily  make  their  headquarters  at  Glendale.  In  addition 
to  this,  freight  and  delayed  passenger  trains  are  accustomed 
to  stop  at  the  station  for  meals,  and,  although  passenger  trains 
have  not  stopped  regularly  for  such  purpose  since  the  con- 
struction of  the  hotel  in  question,  the  evidence  shows  that, 
during  a  considerable  portion  of  the  time  since  the  road  was 
built,  Glendale  has  been  a  regular  eating  station  for  passengers 
on  the  company's  trains,  and  may  become  so  again  at  any 
time.  There  is  no  other  station  where  employees  or  pas- 
sengers of  the  company  can  be  accommodated  with  meals  be- 
tween Riddles,  some  35  miles  north,  and  Grants  Pass,  about 
the  same  distance  south.  The  managers  of  the  road  testify 
that  it  is  very  desirable  to  have  an  eating  house  or  hotel, 
under  the  supervision  and  control  of  the  company,  at  Glen- 
dale, on  account  of  the  peculiar  location  of  the  town,  and  the 
necessity  of  providing  board  and  lodging  for  the  crews  of  the 
helper  engines  and  freight  trains,  the  men  employed  in 
patrolling  and  keeping  the  road  in  repair,  and  passengers  trav- 
eling on  its  trains.  It  was  for  this  purpose  the  hotel  in  question 
was  built,  according  to  plans  submitted  to  and  approved  by  the 
manager  of  the  company,  with  a  dining  room  large  enough  to 
accommodate  100  persons,  but  with  only  8  or  10  sleeping 
rooms.  It  is  argued,  however,  that  there  is  no  necessity  for 
the  defendants  maintaining  or  operating  an  eating  house  or 
hotel,  because  the  plaintiff  is  conducting  one  near  the  depot 
grounds,  which  is  amply  sufficient  for  the  accommodation  of 
the  passengers  and  employees  of  the  railway  company.  But 
the  fact  that  some  other  person  has  provided  accommodations 
Ai^hich  may  be  used  if  desired  does  not  determine  whether  the 
defendants'  eating  house  is  or  is  not  a  legitimate  railroad  pur- 
pose. The  testimony  shows  many  reasons  why  it  is  desirable 
that  eating  houses  and  hotels  at  such  stations  as  Glendale 
should  be  under  the  supervision  and  subject  to  the  inspec- 
tion of  the  managers  of  the  railway  company.  Aside  from 
this,  however,  if  the  hotel  or  eating  house  is  reasonably  con- 
venient and  appropriate  to  the  maintenance  and  operation  of 
the  road  it  does  not  matter  that  it  may  come  in  competition 
with  other  places  of  like  character,  nor  that  it  may  furnish 
accommodations  for  persons  not  connected  with  the  road. 
Railroad  Co.  v.  Richardson,  91  U.  S.  454,  23  L.  Ed.  3^6.  The 
testimony  further  shows,  and  it  is  undisputed,  that  it  is  desira- 
ble and  customary  for  railroad  eating  houses  to  have  more  or 
less  outside  business,  as  it  helps  pay  expenses,  and  enables 
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the  proprietors  to  serve  better  meals  and  furnish  better 
accommodations  for  the  passensrers  and  employees  of  the  com- 
ptmy.  Such  is  the  custom  at  other  eating  stations  on  the 
railroad,  and  there  is  no  reason  why  it  should  not  be  followed 
in  this  instance.  Our  conclusion  from  the  evidence  is  that 
the  hotel  or  eating  house  maintained  by  the  defendants,  or 
under  their  supervision,  is  convenient  and  proper  as  an  inci- 
dent to  the  management  and  operation  of  the  railroad,  and  is 
therefore  a  legitimate  railroad  purpose  within  the  meaning  of 
the  deed  from  the  plaintiff  ta  the  defendants. 
The  decree  of  the  court  below  will  therefore  be  affirmed. 


Stillwater  &  M.  St.  Ry.  Co.  v.   Boston  &  M.  R.  Co. 

{Court  of  Appeals  of  New  York ^  June  ^7,  /po^.) 

[64  K.  E:.  Rep.  511.] 

Railroads— Intersections— Electric  Lines. 

Laws  1850,  c.  140,  re-enacted  in  Railroad  Law  1B90,  c.  565,  {  4,  snbd. 
5,  conferred  on  evexy  steam  railroad  the  right  to  cross  or  nnite  Its 
raih-oad  with  any  other  railroad  before  construQted,  at  any  point  on 
its  road,  and  on  the  ground  of  such  other  railroad,  with  the  neces- 
sary conveniences,  in  furtherance  of  the  object  of  its  connection. 
Section  12  provides  that  every  railroad  corporation  whose  road  is 
iotersected  by  any  new  railroad  shall  unite  with  such  road  in  forming 
necessary  intersections,  and  grant  the  requisite  facilities:  held  to 
apply  to  the  intersection  and  connection  of  a  street  railroad  operatCMl 
by  electricity  with  a  railroad  operated  by  steam. 

Appeal  from  supreme  court,  appellate  division.  Third 
department. 

In  the  matter  of  the  application  of  the  Stillwater  &  Mechanic- 
ville  Street  Railway  Company  to  obtain  an  order  to  unite 
tracks  of  sach  railroads.  From  an  order  of  the  appellate 
division  (76  N.  Y.  Supp.  69),  which  reversed  an  order  of  the 
special  term  confirming  the  seport  of  the  commissioners  and 
adjudging  that  the  intersection  be  made,  the  petitioner 
appeals.    Reversed. 

David  B:  Hill  and  Thomas  O'Connor,  for  appellant. 
Lewis  E.  Carr  and  T.  F.  Hamilton,  for  respondent. 

HAIGHT,  J.  This  proceeding  was  instituted  by  the  Still- 
water &  Mechanicville  Street  Railway  Company  to  obtain  an 
order  permitting  it  to  unite  and  connect  the  tracks  of  its  rail- 
road with  those  of  the  Boston  &  Maine  Railroad  Company  in 
order  to  facilitate  the  free  interchanging  of  cars  between  the 
two  roads. 

The  Stillwater  &  Mechanicville  Street  Railway  Company 
was  organized  under  the  general  railroad  law  of  this  state, 
with  the  right  to  transport  both  passengers  and  freight,  and  is 
operated  as  an  electric  railroad  by  the  trolley  system.  The 
Boston  &  Maine  Railroad  is  a  foreign  corporation,  organized 
under  the  laws  of  Massachusetts,  and  is  operating  a  steam 
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railroad.  It  is  contended  upon  its  behalf  that  the  statute  does 
not  authorize  the  court  to  compel  a  connection  of  the  tracks 
of  the  two  roads.  The  question,  therefore,  raised  for  our  re- 
view is  as  to  the  proper  construction  of  the  statute. 

The  railroad  law  of  1890  (chapter  $6$,  §  12)  provides  as  fol- 
lows: ''Every  railroad  corporation,  whose  road  is  or  shall  be 
intersected  by  any  new  railroad,  shall  unite  with  the  corpora- 
tion owning  such  new  railroad  in  forming  the  necessary  inter- 
sections and  connections,  and  grant  the  requisite  facilities 
therefor;  and  if  the  two  corporations  cannot  agree  upon  the 
amount  of  compensation  to  be  made  therefor  or  upon  the  line 
or  lines,  grade  or  grades,  points  or  manner  of  such  intersec- 
tions and  connections,  the  same  shall  be  ascertained  and 
determined  by  commissioners,  one  of  whom  must  be  a  prac- 
tical civil  engineer  and  smrveyor,  to  be  appointed  by  the 
court,  as  is  provided  in  the  condemnation  law ;  and  such  com- 
missioners may  determine  whether  the  crossing  or  crossin^^s 
of  any  railroad  before  constructed  shall  be  beneath,  at,  or 
above  the  existing  grade  of  such  railroad,  and  upon  the  route 
designated  upon  the  map  of  the  corporation  seeking  the  cross- 
ing or  otherwise.  All  railroad  corporations  whose  roads  are 
or  shall  hereafter  be  so  crossed,  intersected  or  joined,  shall  re- 
ceive from  each  other  and  forward  to  their  destination  all 
goods,  merchandise  and  other  property  intended  for  points  on 
their  respective  roads,  with  the  same  dispatch  as,  and  at  a 
rate  of  freight,  not  exceeding  the  local  tariff  rate  charged  for 
similar  goods,  merchandise  and  other  property,  received  at 
and  forwarded  from  the  same  point  for  individuals  and  other 
corporations."  It  will  be  observed  that  this  statute  contains 
two  provisions,  one  for  the  crossing  of  the  tracks  of  another 
railroad  at,  above,  or  beneath  grade;  and  the  other  provides 
for  the  intersection  of  the  tracks  of  such  railroads,  and  upon 
the  making  of  such  connections  the  roads  shall  receive  from 
each  other  and  forward  to  their  destination  all  goods,  mer- 
chandise, and  other  property  intended  for  points  on  their 
respective  lines. 

The  court  below  seems  to  have  been  of  the  opinion  that 
this  statute  had  reference  to  steam  railroads,  and  did  not  per- 
tain to  roads  operated  by  electricity.  In  determining  this 
question  it  becomes  necessary  to  examine  more  fully  the  rail- 
road law  for  the  purpose  of  ascertaining  the  legislative  intent. 
By  referring  to  section  2  of  the  act,  we  find  provisions  for  the 
incorporation  of  railroads,  which  is  to  be  accomplished  by 
the  execution  of  a  certificate  by  is  or  more  persons  which 
shall  contain  the  name  of  the  corporation,  the  number  of 
years  it  is  to  continue,  and  the  kind  of  road  to  be  built  or 
operated.  The  section  contains  other  provisions,  amonc: 
which  is  subdivision  11  (as  amended  by  Laws  1892,  c.  676), 
which  provides  that,  ''if  a  street  surface  railroad,  the  names 
and  description  of  the  streets,  avenues  and  highways  in  which 
the  road  is  to  be  constructed."    It  is  thus  apparent  that  the 
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articles  of  incorporation  provided  for  have  reference  to  all 
kinds  of  railroads  for  pablic  use,  inclading  steam  railroads^ 
street  surface  and  electric  roads.  Again,  passiogto  section  4^ 
subdivision  s,  of  the  act,  we  find  that  every  railroad  corpora^ 
tion,  in  addition  to  the  power  given  by  the  general  stock  eor- 
poration  law,  shall  have  power  ''to  cross,  intersect,  join  or 
anite  its  railroad  with  any  other  railroad  before  constructed, 
at  any  point  on  its  route  and  upon  the  ground  of  such  other 
railroad  corporation,  with  the  necessary  turnouts,  sidings, 
switches  and  other  conveniences  in  furtherance  of  the  objects 
of  its  connection." 

''Sec.  34.  Every  railroad  corporation  shall  start  and  run  its 
cars  for  the  transportation  of  passengers  and  property  at  reg- 
ular times,  to  be  fixed  by  public  notice,  and  shall  furnish  suffi- 
cient accommodations  for  the  transportation  of  all  passengers 
and  property  which  shall  be  offered  for  transportation  at  the 
place  of  starting,  within  a  reasonable  time  previously  thereto, 
and  at  the  junctions  of  other  railroads,  and  at  the  usual  stop- 
ping places  established  for  receiving  and  discharging  way 
passengers  and  freight  for  that  train ;  and  shall  take,  trans- 
port and  discharge  such  passengers  and  property  at,  from  and 
to,  such  places,  on  due  payment  of  the  fare  or  freight  legally 
authorized  therefor. 

"Sec.  3S.  Every  railroad  corporation  whose  road,  at  or 
near  the  same  place,  connects  with  or  is  intersected  by  two  or 
more  railroads  competing  for  its  business,  shall  fairly  and  im- 
partially afford  to  each  of  such  connecting  or  intersecting 
roads  equal  terms  of  accommodation,  privileges  and  facilities 
in  the  transportation  of  cars,  passengers,  baggage  and  freight 
over  and  upon  its  roads,  and  over  and  upon  their  roads,  and 
equal  facilities  in  the  interchange  and  use  of  passenger,  bag- 
gage, freight  and  other  cars  required  to  accommodate  the 
business  of  each  road,  and  in  furnishing  passage  tickets  to 
passengers  who  may  desire  to  make  a  continuous  trip  over 
any  part  of  its  roads  and  either  of  such  connecting  roads. 
The  board  of  railroad  commissioners  may,  upon  application 
of  the  corporation  owning  or  operating  either  of  the  connect- 
ing or  intersecting  roads,  and  upon  fourteen  days'  notice  to 
the  corporation  owning  or  operating  the  other  road,  prescribe 
such  regulations  as  will  secure,  in  their  judgment,  the  enjoy- 
ment of  equal  privileges,  accommodations  and  facilities  to 
such  connecting  or  intersecting  roads  as  may  be  required  to 
accommodate  the  business  of  each  road,  and  the  terms  and 
conditions  upon  which  the  same  shall  be  afforded  to  each 
road.  The  decision  of  the  commissioners  shall  be  binding  on 
the  parties  for  two  years,  and  the  supreme  court  shall  have 
power  to  compel  the  performance  thereof  by  attachment, 
mandamus,  or  otherwise. ' ' 

It  will  be  observed  that  each  of  these  provisions  of  the  stat- 
ute, to  which  reference  has  been  made,  expressly  refers  to 
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every  railroad  corporation,  and  thereby  inclndes  every  rail- 
road incorporated  under  the  provisions  of  section  2  of  the  act. 
The  contention  is  now  made  that  to  compel  a  track  con- 
nection with  steam  railroads  by  electric  or  street  surface  rail- 
roads for  the  interchanging  of  traffic  would  be  a  burden  and  a 
hardship  to  steam  railroads  that  was  not  contemplated  when 
the  statute  was  passed;  that  to  permit  connections  with  steam 
railroads  by  the  large  number  of  electric  railroads  which  have 
been,  or  are  being,  constructed,  would  result  in  confusion  to 
the  steam  railroads,  and  make  their  operation  difficult.  The 
learned  appellate  division  appears  to  have  been  impressed 
with  this  argument,  for  it  states  in  its  opinion  that  the  pro- 
ceeding and  purpose  is  new,  and  obviously  opens  a  field  of 
inquiry  of  the  greatest  importance,  not  alone  to  railroad  cor- 
porations, but  to  the  general  public,  which  has  an  interest  in 
the  streets  and  highways  of  towns,  villages,  and  cities  of  the 
state ;  that,  if  the  street  surface  railways  are  to  be  recognized 
as  an  integral  part  of  the  great  system  of  steam  railroads, 
the  purpose  should  be  made  clear  by  the  legislature.  We 
readily  concede  that  the  legislative  intent  should  clearly 
appear,  but  we  are  not  much  impressed  with  the  contention 
that  burden  and  hardship  will  result  to  the  steam  railroads,  or 
that  confusion  will  follow  in  their  operation.  The  provisions 
of  the  statute  authorizing  the  courts  to  compel  connections  or 
intersections  of  tracks  between  railroads,  to  our  minds,  was 
intended  to  promote  the  public  interests  independent  of  that 
of  the  railroad  companies.  Travelers  and  the  shippers  of 
merchandise  and  freight  have  the  right  to  make  use  of  all  of 
the  facilities  provided  for  in  the  articles  of  incorporation,  and 
the  provisions  of  the  statute  pertaining  thereto,  in  the  con- 
duct of  their  business.  This,  we  think,  is  made  clear  by  the 
provisions  of  the  statute,  which  requires  that  all  railroad  cor- 
porations whose  roads  are,  or  shall  be,  intersected  shall  re- 
ceive from  each  other  and  forward  to  their  destination  all 
goods,  merchandise,  and  other  property  intended  for  points  on 
their  respective  roads,  with  the  same  dispatch  and  at  the  rate 
of  freight  not  exceeding  the  local  tariff  rate,  etc.  Bearing  this 
purpose  in  mind,  we  pass  to  a  consideration  of  the  meaning 
of  the  law.  As  we  have  seen,  by  the  statute  authorizing  the 
incorporation  of  railroads,  the  legislature  contemplated  mak- 
ing provisions  for  all  kinds  of  railroads,  street  surface  as  well 
as  steam  railroads.  By  section  4,  subdivision  7,  all  roads 
organized  under  the  provisions  of  the  act  were  empowered 
''to  take  and  convey  persons  and  property  on  its  railroad  by 
the  power  or  force  of  steam,  or  animals,  or  by  any  mechanical 
power."  It  is  true  that  the  statute  contains  numerous  pro- 
visions which  apply  alone  to  steam  railroads,  and  other  pro- 
visions which  apply  alone  to  electric  or  street  surface  roads; 
but  in  most  of  these  provisions  there  is  specific  reference  to 
either  steam  or  street  surface  roads.  The  great  body  of  the 
statute  was  intended  to  apply  to  all  railroads  incorporated 
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imder  its  provisions,  especially  so  far  as  those  provisions  were 
applicable.  The  revision  of  the  railroad  law  of  1850  is  of 
recent  date,  and  after  the  street  surface  railroads  in  our  cities 
and  villages  had  become  very  numerous.  The  legislature,  in 
ondertaking  a  revision  of  the  railroad  laws,  attempted,  so  far 
as  possible,  to  establish  a  complete  system,  under  which  all 
kinds  of  railroads  could  be  operated,  and  the  public  interest 
subserved.  In  construing  these  statutes,  it  does  not  become 
as  to  shut  our  eyes  to  the  purposes  sought  to  be  accomplished, 
or  the  discoveries  that  have  been  made,  and  the  improve- 
ments accomplished,  in  the  transportations  of  the  country  in 
recent  years.  The  great  steam  roads  have  extended  across  the 
continent  from  ocean  to  ocean,  and  from  the  far  north  down 
to  the  tropics.  These  roads  have  become  great  arteries,  over 
which  is  transported  the  greater  part  of  the  commerce  of  the 
continent.  It  has  not  been  considered  profitable  or  practical 
for  steam  roads  to  be  constructed  to  every  village,  hamlet,  or 
productive  district  in  the  country.  This,  however,  is  rapidly 
being  accomplished  by  the  numerous  electric  roads  that  are 
in  process  of  construction,  or  are  contemplated.  By  their 
means  the  farmer,  the  mill  owner,  and  the  merchandise 
vendor  in  distant  places  may  be  able  to  reach  the  steam  rail- 
roads»  and  through  them  the  great  markets  of  our  cities,  with 
their  merchandise  and  products,  and  in  this  way  one  road  may 
become  a  feeder  and  distributer  of  the  other. 

If  one  electric  road  were  seeking  a  connection  with  another 
road  oi>erated  by  the  same  power,  it  would  hardly  be  claimed 
that  the  provisions  of  section  12  did  not  apply.  It  is  prac- 
tically conceded  that  electric  roads  may  be  united  with  other 
roads  of  the  same  character,  and  operated  by  the  same  power. 
Bat  the  statute  has  not  limited  the  courts  to  the  requiring  of 
intersections  and  connections  between  roads  of  the  same  char- 
acter. Very  likely,  electric  roads  tendering  cars  to  steam 
roads  for  transportation  should  only  offer  those  properly 
equipped  with  brakes  and  couplers,  so  that  they  may  be  taken 
and  transported  readily  and  safely.  It  may  be  that  additional 
regulations  will  become  necessary  in  order  that  equal  priv- 
ileges, accommodations,  and  facilities  may  be  afforded  in  con- 
necting and  intersecting  roads,  but  all  this  may  be  controlled 
by  the  board  of  railroad  commissioners,  who,  under  the  pro- 
visions of  section  35,  to  which  we  have  referred,  is  given  full 
aathority  in  the  premises.  It  is  said  that  the  rights  of  the 
public  in  the  streets  and  highways  of  our  cities,  towns,  and 
villages  should  be  protected,  and  that  cars  loaded  with  mer- 
chandise and  freight  should  not  be  permitted  to  be  run  over 
street  surface  railroads.  It  may  be  that  additional  regulations 
should  be  provided,  either  by  statute  or  by  ordinance,  limiting 
the  time  in  which  cars  of  this  character  should  be  permitted 
to  run  over  street  surface  railroads,  especially  in  cities  and 
large  villages;  but  that  the  power  exists  to  run  such  cars  is  no 
longer  an  open  question  in  this  court.    This  question  was 
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elaborately  considered  in  the  case  of  De  Granw  v.  Railway 
Co.,  43  App.  Div.  502,  60  N.  Y.  Snpp.  163,  which  case  was 
aflbined  in  this  conit  on  the  opinion  below.  163  N.  Y.  597, 
S7  N.  E.  1 108. 

Asain,  bearing  in  mind  the  legislative  purpose,  its  intent  to 
oar  minds  appears  reasonably  clear  by  the  provision,  ''to 
cross,  intersect,  join  or  nnite  its  railroad  with  any  other  rail- 
road" The  word  ''cross"  is  nsed  in  connection  with  the 
word  "connect,"  and  the  legisktnre  coold  hardly  have  in- 
tended that  one  word  shoold  mean  one  kind  of  a  railroad,  and 
the  other  another  kind  One  of  the  most  important  rights 
which  the  legislature  undertook  to  provide  for  and  to  protect 
was  that  of  the  right  of  one  railroad  to  cross  the  tracks  of 
another  which  had  previously  been  constructed  Were  it  not 
for  this,  one  road  running  north  and  south  through  the  state 
could  absolutely  prevent  the  constructing  of  another  extend- 
ing c»Ei8t  and  west  The  legislature  ¥ras  careful  to  make  ample 
provisions  for  crossings  in  the  same  section  in  which  intersec- 
tions were  provided  for,  and  these  provisions  with  reference 
to  crossings  have  been  held  to  apply  to  electric  and  street 
surface  roads  crossing  steam  roads,  or  to  steam  roads  cross- 
ing electric  or  street  surface  roads.  Buffalo,  B.  &  L.  Ry. 
Co.  V.  New  York,  L.  E.  &  W.  R.  Ck).,  72  Hun,  583,  25  N.  Y. 
Supp.  26^ ;  Port  Richmond  &  P.  P.  Electric  K  Co.  v.  Staten 
Island  Rapid  Transit  R.  Co.,  71  Hun,  179,  24  N.  Y.  Supp.  $66, 
affirmed  in  144  N.  Y.  445,  39  N.  E.  392.  It  appears  to  us  that 
the  legislature  has  clearly  empowered  the  court  to  order  con- 
nections such  as  is  sought  by  the  petitioner  in  these  proceed- 
ings. The  order  of  the  appellate  division  should  therefore  be 
reversed,  and  that  of  the  special  term  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,   O'BRIEN,   VANN,   CUL- 
LEN,  and  WERNER.  JJ.,  concur. 
Order  reversed,  etc. 


Denison  &  S.  Ry.  Co.  v.   Railroad  Commission  of 

Texas. 

{Supreme  Court  of  Texas ^  June  27,  fgo2,) 
[69  S.  W.  Rep.  62.] 

State  Railroad  Commission — Question  of  Jurisdiction — Decision- 
Refusal  to  Act — Finality. 
The  question  as  to  the  jurisdiction  of  the  state  railroad  commission 
over  a  railroad  where  the  company  engaged  in  its  construction 
applies  to  the  commission  for  the  consent  of  that  body  to  issue  bonds 
in  advance  of  its  completion,  being  committed  to  the  commission  by 
Sayles'  Ann.  Civ.  St.  arts.  4352,  4584f,  and  Rev.  St.  arts.  642,  subd. 
21  and  Id.  art.  4580,  without  any  provision  by  which  the  supreme 
court  can  revise  its  action,  its  decision  is  final  and  conclusive. 

Motion  by  the  Denison  &  Sherman  Railway  Company  for 
leave  to  file  a  petition  for  mandamus  against  the  railroad 
commission  of  Texas.     Motion  overruled. 

Head  &  Dillard,  for  applicant. 
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BROWN,  J.  The  motion  for  leave  to  file  a  petition  for  a 
writ  of  mandamas  against  the  railroad  commission  of  Texas 
is  hereby  overraled.  The  allegations  of  the  petition  show 
that  the  applicant  owns  and  operates  a  line  of  railroad  extend- 
ing between  the  cities  of  Sherman  and  Denison,  a  length  of 
about  eight  miles,  and  into  each  city,  running  upon  the  streets 
of  each  to  the  extent  of  about  five  miles.  It  is  engaged  in 
carnring  passengers  in  the  cars  which  are  operated  within  the 
limits  of  each  city  and  upon  the  line  between  the  two  cities. 
It  does  not  carry  freight  upon  its  railroad,  either  between 
those  cities  or  within  their  limits.  The  corporation  applied 
to  the  railroad  commission  of  Texas  for  authority  to  issue 
stock  and  bonds,  presenting  all  facts  necessary  under  the  stat- 
ute to  justify  the  issuing  of  such  stock  and  bonds,  but  the 
railroad  commission  refused  to  take  jurisdiction  of  the  appli- 
cation, whereupon  the  motion  now  under  consideration  was 
filed  in  this  court.  The  petition  accompanies  the  motion, 
and  contains  the  prayer  that  upon  final  hearing  a  peremptory 
writ  of  mandamus  may  be  issued  to  the  railroad  commission, 
commanding  it  to  entertain  jurisdiction  of  the  application  to 
issue  bonds,  and  to  pass  upon  and  determine  the  right  of 
the  applicant  to  do  so.  Article  4S84f,  Sayles'  Ann.  Civ.  St., 
contains  this  provision :  ''Should  any  company  or  corpora- 
tion authorized  to  construct  or  operate  a  railroad  in  this  state 
desire  to  issue  bonds  or  other  indebtedness,  to  be  secured  by 
lien  or  other  mortgage  on  its  franchise  or  property  in  advance 
of  the  completion  of  said  railroad,  it  shall  make  application 
to  and  first  procure  the  consent  of  the  railroad  commission 
thereto.*'  That  article  prescribes  the  manner  of  proceeding 
before  the  commission  to  obtain  the  consent  of  that  body  to 
the  issuance  of  the  bonds.  Article  4580  of  the  Revised  Stat- 
utes, so  far  as  applicable  to  this  question,  reads  as  follows: 
'The  terms  'road,'  'railroad,'  'railroad  companies,'  and  'rail- 
road corporations, '  as  used  herein,  shall  be  taken  to  mean  and 
embrace  all  corporations,  *  *  *  that  may  now  or  here- 
after own,  operate,  manage  or  control  any  railroad,  or  part  of 
railroad  in  this  state,  and  all  such  corporations  *  *  *  as 
shall  do  the  business  of  common  carriers  on  any  railroad  in 
this  state."  Subdivision  i :  "The  provisions  of  this  chapter 
shall  be  construed  to  apply  to,  and  affect  only  the  transporta- 
tion of  passengers,  freight  and  cars  between  points  within 
this  state,  provided  this  chapter  shall  not  apply  to  street  rail- 
ways nor  suburban  or  belt  lines  of  railways  in  or  near  cities 
and  towns."  Article  4352,  Sayles'  Ann.  Civ.  St.,  prescribes 
the  requisites  of  the  articles  of  incorporation  for  railroads,  and 
subdivision  2  of  that  article  contains  the  following:  "Pro- 
vided, however,  that  local  suburban  railways  may  be  con- 
structed for  any  distance  less  than  ten  miles  from  the  corporate 
limits  of  any  city  or  town,  in  addition  to  such  mileage  as  they 
may  have  within  the  same."  Subdivision  21  of  article  642  of 
the  Revised  Statutes,  as  amended  by  the  act  of  1897,  is  in  this 
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lans^nage:  ''For  the  coostracting,  acquiring  and  maintaining 
and  operating  street  railways  aqd  suburban  belt  lines  of  raif 
ways  within  and  near  cities  and  towns  for  the  transportation 
of  freight  or  passengers,  which  may  also  construct,  own  and 
operate  union  depots,  *  *  *  provided  that  all  street  or 
suburban  railways  engaged  in  transporting  freight  shall  be 
subject  to  the  control  of  the  railroad  commission."  It  is 
apparent  that  the  first  thing  for  the  commission  to  determine 
was  its  jurisdiction  over  applicant's  railroad.  That  question 
is  by  the  law  committed  to  the  commission  without  any  pro- 
vision by  which  this  court  can  revise  its  action.  Its  decision 
is  final  and  conclusive,  which  would  preclude  this  court 
from  issuing  the  writ  of  mandamus  prayed  for,  if,  indeed, 
there  might  be  a  case  in  which  such  writ  could  be  issued  by 
this  court  to  that  body.      

Gulf  &  S.  I.  R.  Co.  v.  Town  of  Seminary. 

{Supreme  Court  of  Mississippi^  Nov,  17^  1902,) 

[32  So.  Rep.  953.] 

Towns— Use  of  Name— Right  of  Action. 

A  town  cannot  maintain  a  suit  against  a  railroad  for  giving  its 
name  to  a  station  near  it,  any  cause  of  action  for  the  inconvenience 
and  confusion  arising  therefrom  belonging  to  passengers  and 
shippers. 

Appeal  from  chancery  court,  Hinds  county ;  H.  C.  Conn, 
Chancellor. 
**To  be  oflBcially  reported." 

Suit  by  the  town  of  Seminary  as^ainst  the  Gulf  &  Ship  Island 
Railroad  Company.  A  demurrer  to  the  bill  was  overruled,  and 
defendant  appeals.     Reversed. 

Appellee  filed  this  bill  in  this  case  as^ainst  appellant  in  the 
chancery  court  of  Hinds  county,  in  which  it  alles^ed  that  it 
was  a  municipal  corporation  under  the  laws  of  the  state  of 
Mississippi,  under  the  name ''Seminary";  that  it  had  been 
such  for  a  number  of  years;  that  appellant  established  a 
depot  about  a  half  mile  north  of  said  town  of  Seminary,  and 
named  it  ''Seminary,"  and  that  defendant  sold  tickets  to 
travelers  to  Seminary,  and  put  ofi  those  desiring  to  stop  at 
Seminary  (complainant)  at  this  station,  and  that  goods  bousrht 
by  merchants  to  be  shipped  to  said  town  of  Seminary  were 
put  ofi  by  defendant  at  the  station,  to  the  great  annoyance 
and  damage  of  the  town  of  Seminary  and  the  people  gen- 
erally. The  bill  prayed  for  an  injunction  restraining  the 
defendant  company  from  designating  and  applying  the  name 
of  "Seminary"  to  any  other  town  along  its  line  than  com- 
plainant. 

McWillie  &  Thompson,  for  appellant. 
Watkins  &  Easterling,  for  appellee. 

TERRAL,  J.     That  the  Gulf  &  Ship  Island  Railroad  Com- 
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pany  shonld  have  established  on  its  line  of  road  two  stations 
named  ''Seminary"  is  shamefnl;  bat  what  legal  concern  this 
is  to  the  town  of  Seminary,  we  fail  to  perceive.  The  injury 
complained  of  is  that  a  person  desiring:  to  visit  the  town  of 
Seminary  is  sold  a  ticket  to  Seminary,  and  is  put  off  at  the 
station  of  that  name  which  isahalf  mile  north  of  the  Seminary 
which  is  in  its  immediate  vicinity,  and  thereby  such  person 
suffers  inconvenience  and  loss  in  getting  to  the  town  of  Sem- 
inary. A  second  injury  is  alleged  to  be  that,  when  a  merchant 
in  the  town  of  Seminary  contracts  with  the  railroad  company 
for  the  shipment  of  goods  to  him,  such  goods  are  put  off  at 
the  Seminary  station  most  distant  from  him,  to  his  incon- 
venience and  loss.  That  these  are  actionable  grievances  to 
the  merchant  and  traveler  injured  thereby,  we  are  strongly 
inclined  to  believe;  but  how  does  either  of  these  wrongs  con- 
stitute a  legal  wrong  to  the  town  of  Seminary,  as  a  public 
political  corporation  of  the  state  of  Mississippi  ?  If  appellant 
should  call  its  depot  here  in  the  city  of  Jackson  by  the  name 
of  ''Seminary,"  and  thus  have  three  depots  of  that  name  on 
its  line  of  road,  such  conduct  would  be  highly  injurious  to  all 
persons  affected  thereby  \  but  what  power  conferred  upon  the 
town  of  Seminary  gives  it  the  right  of  action  in  such  case  ?  A 
right  of  action  lies  only  in  favor  of  a  person  who  is  injured 
and  suffers  loss  by  the  act  complained  of.  Facilities  of  travel 
and  of  commerce  are  greatly  useful,  and  wrongful  obstructions 
of  either  may  be  grounds  of  action,  but  of  action  only  by  those 
whose  legal  rights  are  infringed,  and  who  suffer  loss  there- 
from. The  appellee  mistakes  the  fact  when  its  supposes  that 
the  name  "Seminary"  designates  itself,  and  can  legally  only 
designate  itself,  in  such  sense  as  that  nothing  else  can  legally 
bear  that  name.  In  truth,  its  name  is  not  "Seminary,"  but 
"The  Town  of  Seminary."  It  gets  its  name,  as  well  as  its 
powers,  from  its  incorporation  as  the  "Town  of  Seminary." 
It  acquired  no  civil  right  from  its  previous  incorporation 
as  the  "Village  of  Seminary,"  or  from  its  old  incorpora- 
tion as  a  school  under  the  name  of  "Zion  Seminary." 
Whatever  rights  a  municipality  of  its  grade  may  have  under 
oar  Code  it  has,  and  no  others.  That  the  Gulf  &  Ship  Island 
Railroad  should  have  frequent  and  convenient  stations  along 
the  line  of  its  road  is  a  necessity  of  its  business;  that  these 
stations  should  be  named,  and  named  by  itself,  is  equally  cer- 
tain; and  that  the  stations  should  be  named  to  facilitate, 
rather  than  confuse,  the  public  dealing  with  it,  seems  to  us 
highly  important.  But  the  town  of  Seminary,  as  a  legal  per- 
son created  by  law,  has  only  the  power  conferred  upon  it  by 
law,  and  none  known  to  us  can  authorize  it  to  bring  suits  for 
the  grievances  set  out  in  this  bill.  The  grievances  set  out  are 
not  grievances  of  the  town  of  Seminary  as  a  political  corpora- 
tion. The  rights  invaded  are  not  rights  of  the  municipality. 
The  bill  is  not  maintainable. 
Reversed  and  remanded. 
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Ban  v.  Columbia  Southern  Ry.  Co.  ei  al. 

{Circuit  Court  of  Appeals  ^  Ninth  Circuity  May  $%  1902.) 

[117  Fed.  Rep.  21.] 

Jurisdiction  of  Federal  Courts — Diversity  of  Citizenship — Suit  by 
Assignee. 
A  federal  court  is  without  jurisdiction  of  a  suit  on  a  cause  of  action 
existing  in  favor  of  a  partnership,  brought  by  one  partner  in  hiB 
own  right  and  as  assignee  of  the  interest  of  his  copartner,  unless  the 
bill  shows  that  the  citizenship  of  the  assignor  is  such  that  the  salt 
might  have  been  maintained  in  that  court  by  the  firm. 

Same — Jurisdictional  Averments — Necessary  Parties. 

Plaintiff  and  another  contracted  as  partners  to  do  certain  work  in 
the  construction  of  a  railroad  as  subcontractors.  By  a  contract 
between  themselves,  previously  made  and  known  to  the  principal  con- 
tractor, it  was  agreed  that  plaintiff  should  furnish  the  materials  and 
do  the  work,  and  receive  and  disburse  the  money  received  therefor, 
accounting  to  his  associate  only  for  a  share  of  the  net  profits  of  the 
contract.  After  the  completion  of  the  work  plaintiff  brought  suit  in 
a  federal  court  to  enforce  a  mechanic's  lien,  filed  in  the  name  of  the 
partnership,  for  the  balance  due  therefor  under  the  contract,  alleging 
such  facts  in  his  bill  and  that  no  net  profits  were  earned  under  the 
contract:  held,  that  it  was  competent  for  plaintiff  to  allege,  for 
jurisdictional  purposes,  the  contract  between  him  and  his  nominal 
partner,  and  that  under  such  agreement  the  citizenship  of  such  part- 
ner did  not  affect  the  jurisdiction  of  the  court,  since  he  had  no 
interest  in  the  recovery  and  was  neither  an  indispensable  nor  neces- 
sary party. 

Mechanics'  Liens — Construction  of  Statute— "Structures." 

The  mechanic's  lien  law  of  Oregon  of  1885  (Laws  1885,  p.  13), 
which  gives  a  lien  for  labor  performed  upon  or  material  furnished 
to  be  used  in  the  construction  of  ^*any  building,  wharf,  bridge,  ditch, 
flume,  tunnel,  fence,  machinery,  or  aqueduct,  or  any  other  structure 
or  superstructure,"  under  the  rule  of  construction  applied  to  it  by 
the  supreme  court  of  the  state,  includes  a  railway  by  the  term  **other 
structure. ' ' 

Same— Oregon  Statutes — Application  to  Railroads. 

Under  the  rule  that  repeals  by  implication  are  not  favored,  and  that 
two  statutes  on  the  same  subject  shall  stand  together,  and  both  be 
given  effect,  if  practicable  or  possible,  the  general  mechanic's  lien 
law  of  Oregon  (Laws  1885,  p.  13),  as  applied  to  railroads,  was  not 
repealed  bv  implication  by  the  special  act  of  February  25,  1889  (Laws 
1889,  p.  75),  which  gives  liens  to  a  class  of  creditors  not  embraced 
within  the  terms  of  the  general  act,  as  well  as  to  the  same  class,  and 
provides  a  different  method  of  procedure  for  their  enforcement,  bttt 
both  statutes  may  be  sustained  as  giving  to  the  latter  class  a  cumu- 
lative remedy  as  against  railroads. 

Same — Property  Affected — Right  to  Enforce  against  Railroad  Extension. 
Under  the  mechanic's  lien  law  of  Oregon  a  subcontractor  who  per- 
forms work  in  building  an  extension  of  a  railroad  may  claim  and 
enforce  a  lien  therefor  upon  such  extension  only,  and  the  fact  that 
he  does  not  include  in  his  claim  the  entire  road  of  the  company  does 
not  violate  any  public  policy  of  the  state,  nor  give  the  company  any 
ground  to  object  to  his  claim. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the 
District  of  Oregon. 

For  opinion  below,  see  109  Fed.  499. 

The  portions  of  the  amended  bill  of  complaint,  referred  to 
in  the  opinion  of  the  court,  are  substantially  as  follows: 
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'That  the  defeadant  the  Columbia  Southern  Railway  Com- 
pany now  is,  and  at  all  times  hereinafter  mentioned  was,  a 
private  corporation,  incorporated  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Oregon ;  that  the  defendant 
the  New  York  Security  &  Trust  Company  now  is,  and  at  all 
times  hereinafter  mentioned  was,  a  private  corporation, 
incorporated  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  New  York ;  that  complainant  now  is,  and  at  all 
times  hereinafter  mentioned  was,  a  citizen  of  the  empire  of 
Japan  and  a  subject  of  the  emperor  of  said  empire ;  that  the 
amount  in  controversy  between  the  complainant  and  defend- 
ants exceeds  the  sum  of  two  thousand  dollars  ($2,000),  ex- 
clusive of  costs  and  interest ;  that  defendants  the  Columbia 
Southern  Railway  Company,  A.  E.  Hammond,  and  Archie 
Mason,  and  each  and  all  of  them,  are  citizens  of  the  state  of 
Oregon :  that  the  defendant  the  New  York  Security  &  Trust 
Company  is  a  citizen  of  the  state  of  New  York'';  that  the 
defendant  the  Columbia  Southern  Railway  Company  is  the 
owner  of  that  certain  piece  or  parcel  of  land,  together  with  all 
appurtenances  thereto  and  structures  thereon,  known  as  the 
right  of  way  of  said  Columbia  Southern  Railway  Company, 
and  being  in  the  counties  of  Wasco  and  Sherman,  in  the  state 
of  Oregon  (the  same  being    particularly    designated,   and 

described  in  the  amended  bill) ;  that  about  the day  of 

,  1899,  the    Columbia    Southern    Railway    Company 

entered  into  a  contract  with  the  defendant  A.  E.  Hammond 
for  the  construction  of  an  extension  of  its  railway  from  the 
town  of  Moro  to  Shaniko,  to  be  constructed  and  built  on  said 
right  of  way;  that  on  the  nth  day  of  October,  1899,  the  said 
A  E.  Hammond  entered  into  a  contract  with  the  defendant 
Archie  Mason  for  the  construction  of  all  grading,  bridging, 
culverts,  ditches,  change  of  creek  channels,  track-laying,  sur- 
facing, and  such  other  work  connected  therewith ;  that  there- 
after, on  the  30th  dliy  of  October,  1899,  the  defendant  Archie 
Mason  sublet  to  the  complainant  and  one  N.  G.  Seaman  the 
track  laying  and  surfacing  of  said  railway ;  that  the  defendant 
A  £.  Hammond  was  the  original  contractor  in  charge  of  the 
construction  of  said  railway;  that  the  defendant  Archie  Mason 
was  a  subcontractor  under  defendant  Hammond,  and  as  such 
was  the  agent  of  the  defendant  the  Columbia  Southern  Rail- 
way Company  for  the  construction  of  said  portion  of  said 
railway;  that  about  the day  of ,  1899,  the  com- 
plainant and  Seaman  commenced  to  perform  the  work  and 
labor  provided  for  and  required  to  be  performed  in  and  by  the 
said  contract,  and  continued  to  perform  work  and  labor  in  the 
construction  of  said  railway  thereafter  until  on  or  about 
the  loth  day  of  July,  1900,  at  which  time  complainant  and  Sea- 
man fully  completed  the  work  provided  for  and  agreed  to  be 
done  by  them,  and  they  then  ceased  to  perform  work  and 
labor  under  saiid  contract;  that  said  complainant  and  said 
Seaman  between  the  30th  day  of  October,  1899,  and  the  loth  day 
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of  Jaly,  1900,  doly  performed  all  the  terms  and  conditions  of 
the  said  contract  between  them  and  the  said  Archie  Mason»  and 
on  said  last-named  date  the  work  provided  for  by  the  terms  of 
said  contract  was  fnlly  completed;  that  the  agreed  and  rea- 
sonable prices  and  value  of  the  work  and  labor  performed  was 
and  is  the  fnll  som  of  $32,36s.86»  of  which  said  snm  there  had 
been  paid  in  cash  the  snm  of  $7,000,  leaving  a  balance  of 
$2$,  36s. 86  dne  and  owing  from  said  defendant  Archie  Mason 
on  account  of  work  and  labor  performed  in  the  construction 
of  said  railway ;  that  after  the  completion  of  said  contract  as 
aforesaid,  and  within  30  days  after  said  complainant  and  said 
Seaman  ceased  to  perform  work  and  labor  in  the  construc- 
tion of  said  road,  and  within  30  days  after  the  completion  of 
said  railway,  to  wit,  on  the  8ith  day  of  August,  1900,  said 
plaintiff  and  Seaman  prepared  and  filed  with  the  county  clerk 
of  Sherman  county,  in  the  state  of  Oregon,  a  claim  contain- 
ing a  true  statement  of  their  account  and  demand  against  the 
said  defendant  Archie  Mason,  after  deducting  all  just  credits 
and  offsets  and  alleging  facts  showing  that  the  law  as  to  the 
filing  of  such  a  lien  had  been  fully  complied  with;  that  said 
complainant  and  said  Seaman,  in  order  to  perform  and  com- 
plete the  work  specified  in  their  said  contract  with  said 
defendant  Archie  Mason,  among  other  things  did  the  following 
particular  kind  and  amount  of  work  [here  follows  a  specifica- 
tion of  the  laying  and  surfacing  of  46  miles  of  *  track  and 
itemized  accounts  of  the  extra  work  done  and  the  amounts 
due  therefor] ;  that  although  said  complainant  and  said  Sea- 
man repeatedly  requested  said  defendant  Archie  Mason  and 
the  chief  engineer  of  said  railway  company  to  measure  and 
estimate  the  work  done  by  them  as  required  by  the  terms  of 
said  contract  as  hereinabove  specified,  yet  said  defendant 
Mason  and  said  chief  engineer  refused  and  neglected,  and 
have  ever  since  refused  and  neglected,  so  to  do,  and  have 
wholly  disregarded  their  duty  in  that  regard;  that  said  defend- 
ant Mason  and  said  engineer  still  refuse  and  neglect  to  comply 
with  the  terms  and  provisions  of  said  contract;  that  a  reason- 
able time  within  which  to  make  and  determine  the  final  esti- 
mate of  the  entire  work  done  by  said  complainant  and  said 
Seaman  under  said  contract  has  long  since  elapsed;  that  said 
refusal,  neglect,  and  failure  of  said  chief  engineer  and  his 
assistants  was  fraudulent  and  in  bad  faith,  and  in  willful  viola- 
tion of  the  terms  and  conditions  of  said  contract,  and  was 
collusively  contrived  with  said  defendants;  that  defendant  the 
New  York  Security  &  Trust  Company  has  or  claims  to  have 
some  lien  or  incumbrance  upon  or  interest  in  the  property 
hereinabove  described,  but  complainant  alleges  that  such 
interest,  if  any,  is  subordinate  and  inferior  to  the  claim  and 
lien  of  this  complainant;  that  prior  to  entering  into  said  con- 
tract, a  copy  of  which  is  attached  hereto,  marked 'Exhibit  A,' 
for  track-laying  and  surfacing  of  said  railway,  with  said 
Archie  Mason,  said  complainant  and  said  Seaman  entered  into 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        127 

Ban  V.  Columbia  Sottthern  Ry.  Co 

an  agreement  by  the  terms  of  which,  among  other  things,  it 
was  mntnally  agreed  and  understood  that  the  said  complainant, 
S.  Ban,  should  fnrnish  all  labor  and  advance  all  money  re- 
quired to  perform  the  work  provided  for  and  contracted  to  be 
done  under  said  contract,  and  in  consideration  thereof 
should  receive  and  disburse  all  money  belonging  to  said  part- 
nership, and,  when  said  work  should  be  finally  completed 
and  settled  for,  should  render  to  said  Seaman  a  statement  of 
all  money  received  and  disbursed,  and  pay  over  to  him  one- 
half  of  the  net  profits  of  said  work ;  that  said  defendant  Mason 
had  due  notice  and  knowledge  of  said  agreement  at  the  time 
he  entered  into  said  contract  with  complainant  and  said  Sea- 
man; that  there  are  and  will  be  no  profits  arising  from  said 
work  or  contract,  and  there  will  be  no  profits  or  money  to  be 
turned  over  to  said  Seaman ;  that  heretofore,  and  since  the 
filing  of  said  mechanic's  lien,  and  prior  to  the  commencement 
of  this  suit,  the  said  N.  G.  Seaman  for  value  relinquished  and 
transferred  to  complainant  all  his  right,  title,  and  interest  in 
and  to  said  mechanic's  lien,  and  in  and  to  the  claim  and 
demand  against  said  defendant  Mason,  on  account  of  the  work 
and  labor  performed  under  said  contract,  as  hereinabove  set 
forth,  and  this  complainant  ever  since  has  been,  and  now  is, 
the  sole  owner  and  holder  of  said  mechanic's  lien,  and  of  said 
claim  and  demand  against  said  Columbia  Southern  Railway 
Company,  said  A.  E.  Hammond,  and  said  Archie  Mason. " 

Section  i  of  the  act  of  1885,  giving  liens  to  mechanics, 
laborers,  and  others,  reads  as  follows: 

"Section  i.  Every  mechanic  artisan,  machinist,  builder, 
contractor,  lumber  merchant,  laborer  and  other  person  per- 
forming labor  upon  or  furnishing  material  of  any  kind  to  be 
used  in  the  construction,  alteration  or  repair,  either  in  whole 
or  part,  of  any  building,  wharf,  bridge,  ditch,  flume,  tunnel, 
fence,  machinery,  or  aqueduct,  or  any  other  structure  or  super- 
structure, shall  have  a  lien  upon  the  same,  for  the  work  or 
labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  the 
building,  or  other  improvement,  or  his  agent,  and  every  con- 
tractor, subcontractor,  architect,  builder,  or  other  person, 
having  charge  of  the  construction,  alteration  or  repair,  in 
whole  or  in  part,  of  any  building,  or  other  improvement,  as 
aforesaid,  shall  be  held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  act. "    Laws  Or.  1885,  p.  13. 

Section  i  of  the  act  of  1889  reads  as  follows: 

*' Section  i.  That  any  and  all  person  or  persons  who  shall 
hereafter  as  subcontractor,  materialman  or  laborer  furnish  to 
any  contractor  to  any  railroad  corporation  any  fuel,  ties, 
materials,  supplies  or  other  article  or  thing,  or  who  shall  do 
or  perform  any  work  or  labor  for  such  contractor  in  conformity 
with  any  terms  of  any  contract,  express  or  implied,  which 
said  contractor  may  have  made  with  any  such  railroad  cor- 
poration, shall  have  a  lien  upon  all  property,  real,  personal 
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and  mixed,  of  said  railroad  corporation:  provided,  such  snb- 
contractor,  materialman  or  laborer  shall  have  complied  with 
the  provisions  of  this  act."    Laws  1889,  p.  7$. 

The  appellant's  assignment  of  errors  is  as  follows: 

''(i)  That  the  court  erred  in  holding  that  the  lien  upon  rail-^ 
roads  given  under  the  general  mechanic's  lien  law  of  the  state 
of  Oregon  was  repealed  by  implication  by  the  act  of  the  leg- 
islature of  the  state  of  Oregon  approved  February  25,  1889; 
(2)  that  the  court  erred  in  holding  that  the  complainant, 
S.  Ban,   had  no  lien  upon  the  railroad   of   the  defendant 
Columbia  Southern  Railway  Company  for  the  money  fur- 
nished by  and  the  labor  performed  by  him  as  stated  in  the 
complaint;  (3)  that  the  court  erred  in  holding  that  the  com- 
plainant's lien  is  or  would  be  subsequent  to  and  inferior  to  the 
lien  of  the  defendant  New  York  Security  &  Trust  Company; 
(4)  that  the  court  erred  in  holding  that  the  amended  bill  of 
complaint  did  not  state  facts  sufficient  to  entitle  the  com- 
plainant to  the  equitable  relief  prayed  for;  (5)  that  the  court 
erred  in  holding  that  the  court  was  without  jurisdiction  to 
entertain  the  suit  brought  as  alleged  in  the  amended  bill  of 
complaint  by  the  complainant,  Ban,  as  assignee  in  part  of 
Seaman ;  (6;  the  court  erred  in  sustaining  the  demurrer  to  the 
amended  bill  and  dismissing  the  amended  bill  of  complaint; 
(7)  that  there  is  manifest  error  in  this,  to  wit,  in  dismissii^ 
the  bill  for  lack  of  equity,  for  the  reasons  as  given  in  the 
opinion,  or  at  all ;  (8)  there  is  manifest  error  in  this,  to  wit, 
in  awarding  to  the  defendants  the  Columbia  Southern  Rail- 
way Company  and  A.  E.  Hammond,  or  either  of  them,  their 
costs  and  disbursements." 

The  contention  of  appellees  is  that  the  decree  of  the  lower 
court  dismissing  the  bill  of  complaint  can  be  justified  on  four 
grounds : 

"(i)  The  lower  court  had  no  jurisdiction.  (2)  The  Oregon 
mechanic's  lien  act  of  188$  does  not  authorize  a  mechanic's^ 
lien  on  a  railway.  (3)  If  the  act  of  1885  ever  did  authorize  a 
mechanic's  lien  on  a  railway,  it  has  been  impliedly  repealed 
by  the  railway  lien  act  of  1889.  (4)  The  effort  of  appellant  ir 
to  secure  a  mechanic's  lien  on  a  portion  only  of  the  railway 
line  of  the  Columbia  Southern  l^ilway  Company." 

A.  C.  Emmons    and  Williams,    Wood  &  Linthicum,  for 
appellant. 
Snow  &  McCamant,  for  appellees. 

Before  GILBERT,  Circuit  Judge,  and  HAWLEY  and 
DE  HAVEN,  District  Judges. 

HAWLEY,  District  Judge,  after  stating  the  foregoing  facts, 
delivered  the  opinion  of  the  court. 

This  is  a  suit  to  foreclose  a  mechanic's  lien  upon  an  exten- 
sion of  a  line  of  railroad  from  Moro,  Sherman  county.  Or.,  tO' 
Shaniko,  Wasco  county.  Or.,  belonging  to  the  Columbia 
Southern  Railway  Company,  defendant  herein.     The  record 
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shows  that  a  demarrer  to  the  original  bill  of  complaint,  which 
was  filed  by  complainant  Ban,  was  sustained  by  the  court 
opoQ  the  sTonnd  that  the  statute  of  Oregon,  which  it  was 
claimed  authorized  a  lien  for  work  and  labor  done  was  re- 
pealed by  implication  by  a  subsequent  statute  approved  Feb- 
ruary 25«  1889.  It  was  also  held  that  Seaman,  who  was 
interested  with  Ban,  should  have  been  made  a  party  com- 
plainant in  the  suit.  Complainant  thereafter  filed  an  amended 
bill  of  complaint,  to  which  the  railway  company  and  the 
defendant  Hammond  interposed  a  demurrer  upon  the  cjound 
that  "it  affirmatively  appears  from  the  complainant's  bill  that 
there  is  no  equity  therein,  and  the  complainant  is  not  entitled 
upon  the  facts  alleged  to  the  equitable  relief  prayed  for,  or 
any  relief."  This  demurrer  was  also  sustained  by  the  court. 
The  amended  bill  was  dismissed,  and  judgment  rendered  in 
favor  of  defendants  for  their  costs.  From  this  judgment  the 
appeal  herein  is  taken.  The  material  portions  of  the  amended 
bill  are  set  forth  in  the  foregoing  statement  of  facts,  as  are 
certain  portions  of  the  mechanic's  lien  laws  of  1885  and  1889, 
and  also  the  assignment  of  errors  on  behalf  of  appellant  and 
the  points  relied  on  by  appellees  to  sustain  the  judgment  of 
the  court  below. 

I.  Did  the  court,  under  the  facts  stated,  have  any  jurisdic- 
tion of  this  case?  Section  629,  Rev.  St,  among  other  things, 
provides: 

''No  circuit  court  shall  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note  or  other  chose  in 
action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  contents,  if  no  assign- 
ment had  been  made." 

The  object  and  intent  of  this  restriction  as  to  suits  brought 
by  assignees  were  evidently  to  prevent  and  prohibit  the  mak- 
ing of  assignments  of  choses  in  action  for  the  purpose  of  giving 
inrisdiction  to  the  national  courts.  The  language  of  this  stat- 
ute must  be  interpreted  by  the  purpose  to  be  effected  and  the 
mischief  to  be  prevented.  In  Bushnell  v.  Kennedy,  9  Wall. 
387t  39it  19  L.  Ed.  736,  the  court,  speaking  of  the  eleventh 
section  of  the  judiciary  act,  said : 

''The  denial  of  jurisdiction  of  suits  by  assignees  has  never 
been  taken  in  an  absolutely  literal  sense.  It  has  been  held 
that  suits  upon  notes  payable  to  a  particular  individual  or  to 
bearer  may  l>e  maintained  by  the  holder,  without  any  allega- 
tion of  citizenship  of  the  original  payee,  though  it  is  not  to 
be  doubted  that  the  holder's  title  to  the  note  could  only  be 
derived  through  transfer  or  assignment.  BuUard  v.  Bell,  i 
Mason,  259,  Fed.  Cas.  No.  2,121;  Bank  of  Kentucky  v.  Wister, 
2  Pet  321,  7  L.  Ed.  437-  So,  too,  it  has  been  decided,  where 
the  assignment  was  by  will,  that  the  restriction  is  not  appli- 
cable to  the  representative  of  the  decedent.  Cbappedelaine 
V.  Dechenaux,  4  Cranch,  308,  2  L.  Ed.  629.  And  it  has  also 
been  determined  that  the  assignee  of  a  chose  in  action  may 
5  K  R  R— 9 
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maintain  a  suit  in  the  circuit  court  to  recover  possession  of 
the  specific  thing,  or  damages  for  its  wrongful  caption  or  deten- 
tion, though  the  court  would  have  no  jurisdiction  of  the  suit 
if  brought  by  the  assignors.  Deshler  v.  Dodge,  i6  How.  631, 
14  L.  Ed.  1084." 

This  line  of  exceptions  illustrates  the  general  character  of 
cases  to  which  the  statute  would  not  be  applicable. 

In  Shoecr^t  v.  Bloxham,  124  U.  S.  730,  73  s,  8  Sup.  Ct  686, 
31  L.  Ed.  574,  the  court  held  that  a  suit  to  enforce  the  per- 
formance of  a  contract  is  a  suit  to  recover  the  contents  of  a 
chose  in  action,  within  the  meaning  of  section  629  of  the 
Revised  Statutes,  and  in  the  course  of  the  opinion  the  court 
said: 

'^ The  terms  used, 'the  contents  of  any  promissory  note  or 
other  chose  in  action,'  were  designed  to  embrace  the  rights 
the  instrument  conferred  which  were  capable  of  enforcement 
by  suit.  They  were  not  happily  chosen  to  convey  this  mean- 
ing, but  they  have  received  a  construction  substantially  to  that 
purport  in  repeated  decisions  of  this  court.  They  were  so 
construed  in  the  recent  case  of  Corbin  v.  Black  Hawk  Co., 
10;  U.  S.  659»  26  L.  Ed.  1136,  where  the  subject  is  fully  con- 
sidered and  the  decisions  cited.  There  a  suit  brought  to 
enforce  the  specific  performance  of  a  contract  was  held  to  be 
a  suit  to  recover  the  contents  of  a  chose  in  action,  and  there- 
fore not  maintainable,  under  the  statute  in  question,  in  the 
circuit  court  of  the  United  States,  by  an  assignee,  if  it  could 
not  have  been  prosecuted  there  by  the  assignors,  had  no 
assignment  been  made." 

We  agree  with  the  court  below  that: 

''Unless  Seaman's  citizenship  was  such  as  to  entitle  him  to 
bring  this  suit.  Ban,  as  his  assignee,  cannot  maintain  it  If, 
without  the  assignment,  in  an  action  brought  by  Seaman  and 
Ban,  the  court  would  have  been  without  jurisdiction,  it  is 
equally  without  it  when  the  action  is  brought  by  Ban  in  his 
own  right  under  the  contract  and  as  the  assignee  of  Seaman." 
In  other  words,  complainant,  Ban,  under  the  provisions  of  the 
statute  cannot  rely  upon  any  rights  under  the  assignment  from 
Seaman  in  so  far  as  the  question  of  jurisdiction  is  concerned. 
But  the  question  whether  Ban,  upon  the  facts  alleged  in  the 
amended  bill,  can  maintain'the  suit  in  his  own  name  without 
the  assignment  from  Seaman,  presents  other  questions  for  oar 
consideration.  Upon  the  facts  of  the  agreement  with  Mason 
the  rights  of  Ban  and  Seaman  were  the  same.  They  were 
equally  interested  in  the  contract  and  equally  responsible 
under  it,  and  if  that  condition  existed  at  the  time  of  the  com- 
mencement of  the  suit  Ban  would  not  be  able  to  maintain  the 
suit  in  his  own  name.  Seaman  would  be  not  only  a  necessary, 
but  an  indispensable,  party  complainant.  It  is,  however, 
claimed  that  the  agreement  between  Ban  and  Seaman  was 
made  prior  to  the  contract  with  Mason  and  of  which  Mason 
had  knowledge. 
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This  shows  that  at  the  time  of  the  commencement  of  thi^ 
suit  Seaman  had  no  interest  whatever  in  the  matter  in  con- 
troversy; that  Seaman's  interest,  at  best,  was  only  in  the 
profits;  that  there  were  no  profits,  and  wonld  be  none  if  Ban 
should  succeed  and  recover  the  entire  amounts  sued  for. 

The  crucial  test  on  this  branch  of  the  case  depends  upon 
the  question  whether,  upon  the  facts  stated  in  the  amended 
bill  Seaman  was  an  indispensable  party  to  the  suit.  The 
general  principles  relied  upon  by  appellees  are  that  a  com- 
plainant seeking  equity  must  bring  before  the  court  all  such 
parties  as  are  necessary  to  enable  it  to  do  complete  justice, 
and  that  he  should  so  far  bind  the  rights  of  all  parties 
interested  in  the  suit  as  to  render  the  performance  of  the 
decree  which  he  seeks  safe  to  the  party  called  upon  to  per- 
form it  by  preventing  his  being  sued  or  molested  again  re- 
specting the  same  matter,  either  at  law  or  in  equity. 
I  Daniell,  Ch.  Prac.  192;  i  Bates,  Fed.  Eq.  Proc.  §§  39,  40. 
These  general  principles  are  well  settled,  and  furnish  more  or 
less  aid  in  determining  whether  or  not  any  of  the  indispensa- 
ble parties  to  the  suit  have  been  omitted.  If  Seaman  is  not 
an  indispensable  party,  he  need  not  be  made  a  party  com- 
plainant herein ;  but,  if  he  is  an  indispensable  party,  he  must 
be  brought  in,  wherever  he  may  reside,  and,  if  bringing  him 
in  deprives  the  court  of  its  jurisdiction,  complainant  must 
abide  by  the  consequences. 

In  Barney  v.  City  of  Baltimore,  6  Wall  281,  284,  18  L.  Ed. 
82;,  the  court,  in  discussing  the  subject  of  parties  to  suits  in 
chancery,  formal,  necessary,  or  indispensable,  said: 

''There  is  a  third  class,  whose  interests  in  the  subject-mat- 
ter of  the  suit  and  in  the  relief  sought  are  so  bound  up  with 
that  of  the  other  parties  that  their  legal  presence  as  parties  to 
the  proceeding  is  an  absolute  necessity,  without  which  the 
court  cannot  proceed.  In  such  cases  the  court  refuses  to 
entertain  the  suit  when  these  parties  cannot  be  subjected  to 
its  jurisdiction." 

The  court  also  quotes  with  approval  the  language  of  the 
court  in  Shields  v.  Barrow,  17  How.  130,  t;  L.  Ed.  158, 
where,  speaking  of  this  third  class,  the  court  said: 

''Persons  who  not  only  have  an  interest  in  the  controversy, 
bnt  an  interest  of  such  a  nature  that  a  final  decree  cannot  be 
made  without  affecting  that  interest  or  leaving  the  con- 
troversy in  such  a  condition  that  its  final  determination  may 
be  wholly  inconsistent  with  equity  and  good  conscience." 
The  authorities  upon  this  point  are  quite  numerous.  See 
Ribon  V.  Railroad  Co.,  16  Wall.  450,  i2i  L.  Ed.  367;  Williams 
V.  Bankhead,  19  Wall.  $71,  22  L.  Ed.  184;  Kendig  v.  Dean, 
97  U.  S.  425,  24  L.  Ed.  1061 ;  Hicklin  v.  Marco,  6  C.  C.  A. 
10,  s6  Fed.  54a  SW. 

The  question  then  arises  whether  or  not  the  suit  can  be 
tried,  heard,  and  determined  without  the  presence  of  Sea- 
man.   He  has  no  interest  whatever  in  the  suit.     Mason,  who 
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sublet  the  contract  to  Ban  and  Seaman,  knew  that  Seaman's 
interest  was  conditional  npon  profits  being  received.  Ban 
was  to  do  the  work,  receive  and  disburse  the  money,  and,  if 
there  were  any  profits,  Seaman  was  to  have  one-half  thereof. 
There  are  no  profits.  Why,  then,  is  it  necessary  to  make 
Seaman  a  party  complainant  herein,  when  the  only  effect  his 
presence  would  have  would  be  to  defeat  the  jurisdiction  of 
the  court?  It  affirmatively  appears  from  the  averments  in  the 
amended  bill  that  none  of  the  parties  to  the  suit  could  pos- 
sibly be  injuriously  or  prejudicially  affected  by  having  the 
suit  maintained  by  Ban,  who  is  the  real  party  in  interest,  as 
complainant  herein.  The  whole  subject-matter  of  the  suit 
could  be  determined  without  Seaman  being  brought  in,  and 
settled  with  justice  to  all  parties  concerned  without  detriment 
or  prejudice  to  either. 

Complainant  had  the  right  to  allege  the  facts  showing  the 
relations  which  Seaman  had  with  the  subject-matter  of  the 
suit,  that  he  had  no  interest  therein,  and  was  not  an  indis- 
pensable party  thereto.  If  brought  in,  he  would  only  be  a 
nominal  party.  The  jurisdiction  of  the  court  can  be  main- 
tained upon  the  general  principles  announced  in  Holmes  v. 
Goldsmith.  147U.  S.  150,  161,  13  Sup.  Ct.  288,  37  L.  Ed.  118, 
where  the  suit  was  based  upon  a  note  executed  by  M.  B. 
Holmes,  John  Dillard,  and  R.  Phipps,  citizens  of  Oregon,  pay- 
able to  the  order  of  W.  F.  Owens,  a  citizen  of  Oregon,  and 
by  him  indorsed  to  L.  Goldsmith  and  Max  Goldsmith,  citizens 
of  the  state  of  New  York.  Suit  was  brought  in  the  United 
States  circuit  court  in  the  district  of  Oregon  by  the  Gold- 
smiths against  Holmes,  Dillard,  and  Phipps;  it  being  averred 
in  the  petition  that  the  defendants  executed  the  note  for  the 
accommodation  of  Owens  to  enable  him  to  procure  a  loan 
thereon ;  that  Owens  was  in  fact  the  maker  of  the  note,  and 
never  had  any  cause  of  action  thereon  against  the  defendants. 
The  court  held  that  upon  the  question  of  jurisdiction  it  was 
permissible  to  show  by  parol  testimony  what  relation  the 
parties  really  held  to  the  contract  sought  to  be  enforced ;  that 
the  spirit  and  purpose  of  the  restrictive  clause  in  the  statute 
were  to  prevent  the  making  of  assignments  of  choses  in  action 
for  the  purpose  of  giving  jurisdiction  to  the  federal  court, 
where  such  jurisdiction  would  not  exist  as  between  the 
original  parties  to  the  contract,  and  finally,  after  quoting 
many  decisions,  the  court  said : 

<'We  think  that  the  jurisdiction  of  the  circuit  court  in  the 
case  before  us  was  properly  put  by  the  court  below  upon  the 
proposition  that  the  true  meaning  of  the  restriction  in  ques- 
tion was  not  disturbed  by  permitting  the  plaintiffs  to  show 
that,  notwithstanding  the  terms  of  the  note,  the  payee  was 
really  a  maker  or  original  promisor,  and  did  not,  by  his  indorse- 
ment, assign  or  transfer  any  right  of  action  held  by  him 
against  the  accommodation  makers.'' 

See,  also.  Equity  Rule  47;  Payne  v.   Hook,  7  Wall  42$, 
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431,  19  L.  Ed.  260;  Wachusett  Nat.  Bank  v.  Sioux  City  Stove 
Works  (C  C.)  $6  Fed.  321;  Inanrance  Co.  v.  Svendsen 
(C.  C.)  74  Fed.  346.  348;  Smith  v.  Lee  (C.  C.)  77  Fed.  779; 
Sionx  City  Terminal  R  &  Warehouse  Co.  v.  Trust  Co.  of 
North  America,  27  C.  C.  A.  73t  82  Fed.  124. 

In  Baxter  v.  Hart.  104  Cal.  344,  34S,  37  P^c.  941,  the 
action  was  brought  to  recover  $391.39  for  services  performed 
by  plaintiff  in  threshing  wheat  and  barley  for  defendant. 
The  testimony  tended  to  show  that  plaintiff  Baxter  and  one 
Flanigan  owned  a  threshing  machine  and  were  engaged  as 
partners  in  threshing  grain  for  farmers.  Flanigan  and 
defendant  were  also  partners  in  the  crop  of  grain  threshed. 
Flanigan  arranged  with  defendant  for  the  threshing,  and  each 
of  them  was  to  pay  separately  for  one-half  of  the  threshing. 
Bot  Baxter  and  Flanigan  then  agreed  that  they  would  not 
thresh  the  crop  as  copartners,  but  that  the  pay  coming  from 
defendant  should  all  go  to  plaintiff,  and  that  Flanigan's  grain 
should  be  threshed  for  him  free  to  offset  the  other  half.  It 
did  not  appear  that  this  arrangement  between  plaintiffs  was 
known  to  defendant  until  after  the  grain  was  threshed.  Upon 
these  facts  the  court  said : 

"The  only  question  in  the  case  is,  does  the  testimony  sup- 
port the  finding  that  defendant  is  indebted  to  plaintiff  in  the 
sum  of  $391.93  for  the  threshing  of  defendant's  crop  of  wheat 
and  barley,  etc.  ?  No  reason  is  perceived  why  plaintiff  and 
Flanigan  could  not,  as  between  themselves,  although  copart- 
ners, agree  that,  as  to  a  given  venture  or  contract,  plaintiff 
should  have  the  entire  benefit,  as  they  might-  have  assigned 
the  demand  arising  therefrom  one  to  the  other  after  comple- 
tion of  such  venture  or  contract.  Had  defendant  presented  a 
counterclaim  against  the  firm  held  by  him  before  notice  of 
this  arrangement,  it  would  have  been  valid  to  defeat  the 
claim ;  but,  in  the  absence  of  such  a  cross-demand,  it  is  not 
perceived  that  he  can  be  injured  by  a  judgment  for  that  which 
he  was  bound  to  pay.  The  case,  then,  stands  thus:  Plaintiff 
and  Flanigan  entered  into  a  contract  jointly  with  defendant, 
and  then  by  an  agreement  between  themselves  stipulated  that 
plaintiff  should  be  the  recipient  of  the  entire  benefit  thereof. 
This  constituted  him  the  real  party  in  interest  as  between 
himself  and  his  copartner,  and  as  a  result  he  was  the  proper 
and  only  proper  party  plaintiff." 

Ban  and  Seaman  were  not  copartners  in  the  full  sense  of 
that  term.  A  partner  must  ordinarily  bear  the  burden  of  the 
losses,  as  well  as  share  in  the  profits.  The  authorities  cited 
by  appellees,  as  to  the  obligations  of  parties  jointly  interested 
or  as  copartners,  have  no  controlling  effect  when  applied,  or 
sought  to  be  applied,  to  the  particular  facts  of  this  case. 

2.  Did  the  court  below  err  in  holding  that  the  mechanic's 
lien  law  of  1885  was  repealed  by  implication  by  the  lien  law 
of  1889?  This  is  not  free  from  difficulty.  Much  can  be  said, 
and  has  been  ably  said,  on  both  sides  of  the  controversy.    The 
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.act  of  1889  contains  provisions  with  reference  to  the  enforce- 
ment of  the  liens  under  it  which  are  radically  different  from 
the  procedure  under  the  act  of  188;.  The  suit  is  brought 
under  the  provisions  of  the  act  of  1885.  If  the  act  of  1889  is 
given  controlling  effect*  complainant  is  ''out  of  court"  upon 
bis  own  statement  of  facts,  or  lack  of  statement  of  material 
facts.  He  must  stand  or  fall  upon  the  provisions  of  the  act 
of  188$.  The  title  of  the  act  of  188$  is,  ''An  act  for  securing 
liens  for  mechanics,  laborers,  materialmen,  and  others  and 
prescribing  the  manner  of  their  enforcement."  Laws  1885, 
p.  13.  The  title  of  the  act  of  1889  is,  "To  protect  contractors, 
subcontractors,  and  laborers  in  their  claims  against  railroad 
companies  or  corporations,  contractors,  or  subcontractors." 
Laws  1889,  p.  7S.    The  act  of  1885  provides: 

"Sec.  3.  A  lien  created  by  this  act  upon  any  parcel  of  land 
shall  be  preferred  to  any  lien,  mortgage,  or  other  incumbrance 
which  may  have  attached  to  said  land  subsequent  to  the  time 
when  the  building  or  other  improvement  was  commenced." 

Complainant  asks  for  a  priority  of  his  lien  over  that  of  the 
New  York  Trust  Company,  defendant  herein.  The  act  of 
1899  provides: 

"Section  i.  That  no  such  lien  shall  take  priority  over  ex- 
isting lien." 

The  act  of  1885  provides: 

"Sec.  10.  No  payment  by  the  owner  of  the  building  or 
Structure  to  any  original  or  subcontractor,  made  before  thirty 
days  from  the  completion  of  the  building,  shall  be  valid  for 
the  purpose  of  defeating  or  discharging  any  lien  created  by 
this  act  in  favor  of  any  workman,  laborer,  lumber  merchant  or 
materialman,  unless  such  payment  so  made  by  the  owner  of 
the  building  or  structure  to  such  original  or  subcontractor  has 
been  distributed  among  such  workmen,  laborers,  lumber  mer- 
chants or  materialmen,  or,  if  distributed  in  part  only,  then 
the  same  shall  be  valid  only  to  the  extent  the  same  has  been 
so  distributed." 

This  enables  a  lien  claimant  under  certain  conditions  to 
collect  the  whole  amount  from  the  owner  regardless  of  what 
has  been  oaid  by  it.  The  act  of  1889  contains  a  proviso 
(section  i)  that: 

"The  aggregate  of  all  liens  hereby  authorized  shall  not  io 
any  case  exceed  the  price  agreed  upon  in  the  original  contract 
to  be  paid  by  such  corporation  to  the  original  contractor,  nor 
shall  such  corporation  be  liable  for  any  greater  sum  than  the 
amount  then  actually  due  by  such  corporation  to  said  original 
contractor. ' ' 

The  complaint  in  this  case  is  silent  upon  the  question 
whether  there  is  anything  due  from  the  railway  company  to 
Hammond  or  to  Mason.  There  are  other  differences  in  the 
acts  that  need  not  be  specially  noticed.  The  closing  section 
of  the  act  of  1889  says: 

"Inasmuch  as  there  is  now  no  law  upon  this  subject,  and  it 
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is  of  importance  to  laborers  and  materialmen,  this  act  shall 
take  effect  from  and  after  its  approval  by  the  governor." 

What  did  the  legislature  mean  when  it  said  ''there  is  now 
no  law  upon  this  snbject"?  It  is  the  contention  of  appellees 
that  the  act  of  1885  does  not  authorize  any  mechanic's  lien  on 
railroads,  and  that  section  7  of  the  act  of  1889  is  a  legislative 
declaration  that  there  was  no  law  in  Oregon  providing  for  any 
liens  on  railroads,  and  that,  if  the  act  of  1885  "might  by  any 
possibility  be  construed  to  provide  for  alien  on  railways," 
then  it  is  conclusive  evidence  of  the  legislative  intention  that 
the  act  of  1889  should  operate  as  a  repeal  of  the  act  of  1885. 
In  2  Jones,  Liens,  §  1624,  the  author  says: 

"Under  the  general  terms 'structure,'  'erection,' or  'im- 
provement,' it  is,  of  course,  possible  to  establish  a  lien  for 
almost  anything  that  can  be  attached  to  the  realty.  *  *  * 
Under  such  a  statute,  a  lien  has  been  established  against  a 
railroad  for  ties  furnished  the  company  (Neilson  v.  Rail- 
road Co.,  44  Iowa,  71),  and  doubtless  a  lien  might  be  estab- 
lished for  almost  any  part  of  a  railroad,  such,  for  instance,  as 
the  grading  of  the  line  of  road  as  an  'improvement'  upon 
land." 

In  the  consideration  of  the  questions  herein  involved  we 
must  naturally  look,  at  least  in  the  first  instance,  to  the 
decisions  of  the  supreme  court  of  Oregon,  if  there  are  any, 
touching  the  construction  of  the  statutes  of  that  state,  for  they 
would  be  binding  upon  this  court. 

In  Forbes  v.  Electric  Co.,  19  Or.  61,  23  Pac.  670,  20  Am. 
St  Rep.  793,  which  was  a  suit  to  enforce  a  number  of  liens 
for  labor  under  a  contract  which  one  Stronach  had  with  the 
corporation  to  dig  holes  and  place  the  poles  therein,  and 
stretch  the  necessary  wires  on  the  same,  from  the  city  of 
Portland  to  a  point  near  Oregon  City.  The  said  wires  were 
to  be  used  by  the  defendant  corporation  for  the  purpose  of 
transmitting  light  and  power  from  the  company's  works  at  the 
falls  of  the  Willamette  river  to  the  city  of  Portland  and  for 
other  electrical  purposes.  The  plaintiff  rested  his  claim  to 
enforce  his  lien  on  the  fact  that  Stronach  had  a.  contract  with 
the  defendant  corporation  to  do  the  work  which  they  per- 
formed, and  that  he  employed  each  of  said  parties  at  a  fixed 
rate  of  wages  per  day  to  assist  in  its  performance.  The  court 
said: 

"The  plaintiff's  right  to  the  remedy  which  he  seeks  must 
depend  on  the  statute.  *  *  *  The  principal  question 
litigated  on  this  appeal  is  whether  or  not  this  statute  gives  a 
lien  for  labor  against  the  property  described  in  the  complaint; 
in  other  words,  do  these  poles,  planted  in  the  ground,  con- 
nected together  by  wires  and  insulators,  constitute  a  structure 
within  the  true  intent  and  meaning  of  this  statute?  In 
answering  this  question,  but  little  aid  can  be  had  from  the 
decisions  of  other  states,  for  the  reason  that  no  general  prin- 
ciple of  law  is  involved,  and  such  decisions  have  generally 
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turned  upon  the  special  or  peculiar  phraseology  of  the  par- 
ticular state.  Without  attempting  to  indulge  in  any  refined 
distinctions  or  definitions,  and  having  in  view  the  object  and 
purpose  of  the  enactment  in  question,  I  think  it  may  properly 
be  held  that  the  poles,  wires,  insulators,  etc.,  mentioned  in 
the  complaint,  constitute  a  structure  within  the  meaning  of 
the  statute,  and  that  the  same  is  subject  to  a  lien  for  labor 
performed  thereon. ' ' 

It  is  true  that  this  case  is  not  identical  with  the  case  in 
hand.  The  lien  given  is  not  upon  a  railroad;  but  from  the 
principles  stated  by  the  court-it  necessarily  follows  that  if  the 
posts  and  wireways,  therein  referred  to,  are  ^^ structures,'* 
within  the  meaning  of  that  word  as  used  in  the  statute,  a  rail- 
road would  also  be  included. 

In  Giant  Power  Co.  v.  Oregon  Pac'  R.  Co.  (C.  C.)  42  Fed. 
470,  8  L.  R.  A.  700,  the  direct  question  was  presented  to 
Judge  Deady,  and  he  held  that  the  words  ''any  other  struc- 
ture,"  as  found  in  the  act  of  188$,  did  apply  to  railroads. 
His  opinion  is  instructive,  and  covers  several  other  points 
directly  applicable  to  the  present  case.  He  declared  that  the 
act  of  1889  was  a  most  extraordinary  one,  and  pointed  out  the 
fact  that  by  its  provisions  the  lien  of  the  materialman  or 
laborer  is  declared  to  exist  against  all  the  property  of  the  rail- 
road corporation,  ''real,  personal,  and  mixed, "  without  any 
limit  as  to  situation  or  place  of  existence  on  furnishing  of 
materials  for  the  performance  of  labor  without  any  record  being 
made  of  the  same,  or  notice  to  any  one  of  the  claim,  except  in 
the  case  of  a  laborer,  when  notice  is  required  to  be  given  to 
the  corporation  that  he  will  hold  its  property  for  his  "pay." 
That  case,  like  this,  was  presented  upon  demurrer,  and  there, 
as  here,  it  was  contended  by  counsel  for  the  demurrer  that 
the  passage  of  Act  1889,  §  7,  amounts  to  a  legislative  declara- 
tion that  the  act  of  1885  did  not  include  or  apply  to  railroads. 
In  the  course  of  his  opinion  Judge  Deady  said: 

"The  subsequent  act  might  have  been  passed  out  of  abun- 
dance of  caution,  and  not  upon  any  well-grounded  or  serious 
impression  that  the  former  was  wanting  or  insufficient  in 
this  respect.  Be  this  as  it  may,  the  opinion  of  the  legislative 
assembly  of  i88g  as  to  the  scope  and  purpose  of  the  act  of 
1885  is  of  very  little  moment,  and  can  have  no  weight  in  the 
construction  of  the  later  one  concerning  rights  and  transac- 
tions which  were  vested  or  transpired  before  its  existence. 
The  intention  of  the  legislature  of  1889  in  passing  the  act  of 
that  year  is  a  proper  subject  of  judicial  inquiry  and  deter- 
mination; but  its  opinion  of  the  scope  and  effect  of  the  act  of 
1885,  if  it  had  any,  is  not  material  in  this  case.  Considering 
the  peculiar  provisions  of  the  act  of  1889,  the  most  obvious 
reason  for  its  passage  is  that  the  legislature  thereby  intended 
to  take  the  subject  of  claims  against  railway  corporations  for 
materials  and  labor  furnished  out  of  the  operation  of  the  gen- 
eral lien  law  of  1885  and  put  it  under  this  special  act,  which 
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does  not  require  any  notice  of  the  claim  to  be  filed  with  any 
clerk  or  other  officer,  and  provides  a  special  proceeding  in 
which  all  soch  claims  must  be  enforced  as  in  one  suit.  It 
must  be  admitted  that,  if  the  legislature  intended  to  include 
railways  in  the  act  of  1885,  it  is  not  apparent  why  so  important 
a  sabject  was  not  mentioned  in  the  long  list  of  those  expressly 
named  Still  the  langaage  of  the  act  is  certainly  broad  and 
comprehensive  enough  to  include  a  railway.  It  is  certainly  a 
^structure/  if  not  a  'superstructure.'  A  lien  can  as  con- 
veniently be  imposed  upon  it  as  upon  a 'ditch,' 'flume,' or 
'tunnel'  These  instances  of  lienable  property  are  expressly 
mentioned  in  the  statute ;  and  the  scope  and  operation  of  this 
general  term,  'structure,'  immediately  following  this  specific 
enumeration,  must  be  ascertained  by  reference  to  the  latter. 
The  doctrine  of  'noscitur  a  sociis'  applies;  and  the  significance 
of  word 'structure,'  in  this  statute,  is  indicated  by  the  com- 
pany it  is  found  in, — 'ditch,' 'flume,' and 'tunnel.'  If  the 
Jaogaage  of  the  act  was  'building  or  other  structure'  otily, 
then  it  might  not  be  construed  as  including  railway.  But  the 
words,  a 'ditch  or  any  other  structure,'  cannot,  consistently 
with  this  established  rule  of  construction,  be  held  to  exclude 
a  railway.  A  railway  is  literally  and  technically  a  'structure.' 
It  consists  of  the  bed  or  foundation,  which  may  be  of  earth, 
stone,  or  trestle  work,  on  which  are  laid  the  ties  and  rails. 
These,  taken  together,  constitute  a  'structure,'  in  the  full 
sense  of  the  word, — a  something  joined  together,  built,  con- 
stnicted." 

He  then  refers  to  the  opinion  of  the  supreme  court  in 
Forbes  v.  Electric  Co.,  supra,  and  adds: 

"A  railway  is  certainly  a  structure  within  the  authority  of 
this  decision.  The  railway  and  the  wireway,  notwithstand- 
ing the  different  uses  to  which  they  are  subject,  are  both 
stmctures,  upon  which  a  lien  may  be  had  as  security  for  the 
labor  and  materials  that  entered  into  their  composition." 

We  think  the  decision  in  the  supreme  court  of  Oregon, 
above  quoted,  in  principle,  at  least,  is  decisive  upon  the  ques- 
tion under  consideration,  and,  supplemented  as  it  is  by  the 
opinion  of  Judge  Deady,  will  be  treated  as  conclusive.  In 
connection  with  these  decisions  we  call  especial  attention  to 
Pennsylvania  Steel  Co.  v.  J.  E.  Potts  Salt  &  Lumber  Co.,  11 
C.  C.  A.  II,  63  Fed.  II,  14,  where  the  court  held  that  no  lien 
attached  upon  a  railroad  under  the  language  of  the  lien  law  of 
Michigan.  It  is  very  instructive,  and  may  be  examined  with 
profit,  as  to  the  necessity  of  courts  in  their  respective  states 
being  governed  by  the  language  of  the  statute  giving  a  lien. 
The  views  therein  expressed  are  unquestionably  sound,  and 
are  certainly  as  favorable  to  appellant  as  to  the  appellees 
herein. 

Returning  to  the  main  question  whether  the  statute  of  1885 
is  repealed  by  the  act  of  1889,  we  find  certain  well-settled 
canons  of  interpretation  applicable  to    this  question  that 
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should  not  be  overlooked:  (i)  The  law  does  not  favor 
repeals  by  implication.  (2)  The  legislative  intent  should, 
when  ascertained,  be  given  controlling  effect.  (3)  When 
there  is  a  difference  in  the  whole  purview  of  two  statutes 
relating  to  the  same  subject,  the  former  is  not  repealed. 
(4)  Statutes  which  are  not  inconsistent  with  one  another  and 
which  relate  to  the  same  subject-matter  are  in  pari  materia 
and  must  be  construed  together,  effect  being  given  to  all, 
though  they  contain  no  reference  to  one  another  and  were 
passed  at  different  times.  (5)  That  two  statutes  on  the  same 
subject  shall  stand  together,  and  both  l>e  given  effect,  if  prac- 
ticable or  possible.  (6)  A  statute  ought  never  to  be  held  to 
repeal  by  implication  another  previous  statute  on  the  same 
subject,  unless  the  terms  of  the  two  statutes  are  so  repugnant 
that  that  they  cannot  be  reconciled  or  stand  together. 

In  Wood  V.  U.  S.,  16  Pet.  342,  362,  10  L.  Ed.  ^7$  the 
court,  having  under  consideration  the  question  whether  the 
sixty-sixth  section  of  the  act  of  1799  (i  Stat  677),  has  been 
repealed  or  remains  in  full  force,  said: 

''That  it  has  not  been  expressly  or  by  direct  terms  repealed 
is  admitted ;  and  the  question  resolves  itself  into  the  more 
narrow  inquiry  whether  it  has  been  repealed  by  necessary  im- 
plication. We  say  by  necessary  implication;  for  it  is  not 
sufficient  to  establish  that  subsequent  laws  cover  some,  or 
even  all,  of  the  cases  provided  for  by  it ;  for  they  may  be  merely 
affirmative,  or  cumulative,  or  auxiliary.  But  there  must  be  a 
positive  repugnancy  between  the  provisions  of  the  new  law  and 
those  of  the  old;  and  even  then  the  old  law  is  repealed  by  im- 
plication only  pro  tanto,  to  the  extent  of  the  repugnancy." 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  U.  S.,  127  U.  S.  406. 
408,  8  Sup.  Ct.  iiQ4«  32  L.  Ed.  180,  it  was  contended  that 
there  was  no  statute  in  force  which  authorized  deductions 
from  compensation  claimed  by  railroads  during  a  certain 
period,  and  in  replying  thereto  the  court  said : 

''There  is  a  brief  and  conclusive  answer  to  this  contention. 
Section  3962  of  the  Revised  Statutes  is  not  repealed  by  sec- 
tion S  of  the  act  of  1879.  20  Stat.  358.  Section  3962  authorizes 
a  deduction  from  the  pay  of  contractors,  whether  they  be 
natural  persons  or  corporations,  of  the  price  of  the  trip  in  all 
cases  where  the  trip  is  not  performed,  and  not  exceeding  three 
times  the  price  if  the  failure  be  caused  by  the  fault  of  the  con- 
tractor or  carrier.  Section  5  of  the  act  of  1879  applies  only 
to  railroad  companies,  and  has  special  reference  to  failures  of 
delivery  within  schedule  time,  and  makes  a  difference  between 
them  and  failures  to  make  the  trips,  leaving  the  provision  for 
the  latter  substantially  as  it  is  in  the  Revised  Statutes.  When 
there  are  two  acts  or  provisions  of  law  relating  to  the  same 
subject,  effect  is  to  be  given  to  both,  if  that  be  practicable. 
If  the  two  are  repugnant,  the  latter  will  operate  as  a  repeal 
of  the  fprmer  to  the  extent  of  the  repugnancy.  But  the  second 
act  will  not  operate  as  such  repeal  merely  because  it  may  re- 
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peat  some  of  the  provisions  of  the  first  one«  and  omit  others, 
or  add  new  provisions.  In  such  cases  the  later  act  will  operate 
as  a  repeal  only  where  it  plainly  appears  that  it  was  intended 
as  a  substitute  for  the  first  act.  As  Mr.  Justice  Story  says,  it 
'may  be  merely  affirmative,  or  cumulative,  or  auxiliary.' '* 

In  Winters  v.  George,  21  Or.  251,  257,  27  Pac.  1041,  the 
court  held  that  the  act  of  the  legislature  providing  for  the 
consolidation  of  the  cities  of  Portland  and  Albina  did  not  re- 
peal and  was  not  in  conflict  with  the  Muessdorffer  act,  which 
provided  for  the  maintenance  by  those  cities  of  bridges  across 
the  Willamette  river,  and  in  the  course  of  its  opinion  said : 

"It  is  elementary  law  that  repeals  by  implication  are  not 
favored.  It  is  a  reasonable  presumption  that  the  legislature 
did  not  intend  to  keep  really  contradictory  enactments  in  the 
statute  book,  or  to  effect  so  important  a  measure  as  the  repeal 
of  a  law  without  expressing  an  intention  to  do  so.  Such  an 
interpretation,  therefore,  is  not  to  be  adopted  unless  it  be 
inevitable. .  Any  reasonable  construction  which  offers  an 
escape  from  it  is  more  likely  to  be  in  consonance  with  the 
real  intention.  Hence  it  is  said  to  be  a  rule,  founded  in  rea- 
son as  well  as  in  abundant  authority,  that  in  order  to  give  an 
act  not  covering  the  entire  ground  of  an  earlier  one,  nor 
clearly  intended  as  a  substitute  for  it,  the  effect  of  repealing 
it,  the  implication  of  an  intention  to  repeal  must  necessarily 
flow  from  the  language  used,  disclosing  a  repugnancy  between 
its  provisions  and  the  earlier  law,  so  positive  as  to  be  irrecon- 
cilable by  any  fair,  strict,  or  liberal  construction  which  would, 
without  destroying  its  evident  intent  and  meaning,  find  for 
it  a  reasonable  field  of  operation,  preserving  at  the  same  time 
the  force  of  the  earlier  law,  and  construing  both  together  in 
harmony  with  the  whole  course  of  legislation  on  the  subject." 

In  Raudebaugh  v.  Shelley,  6  Ohio  St.  316,  the  court  said: 

''The  maxim,  'Leges  posteriores  priores  contrarias  abro- 
gant, '  does  not  apply  except  where  the  inconsistency  or  re- 
pugnancy is  such  that  the  two  provisions  cannot  stand  as 
comulative  or  concurrent  rules  of  action,  so  that  the  later 
statute  by  its  necessary  operation  abrogates  the  former.  Re- 
peals by  implication  are  not  favored,  especially  under  our 
present  constitution ;  and  it  is  a  well-settled  rule  of  construc- 
tion, applicable  to  all  remedial  laws,  that  where  a  new  remedy 
or  mode  of  proceeding  is  authorized,  without  an  express 
repeal  of  a  former  one  relating  to  the  same  matter,  it  is  to  be 
regarded  as  merely  cumulative,  creating  a  concurrent  remedy, 
and  not  as  abrogating  the  former  mode  of  procedure." 

See,  also,  McLaughlin  v.  Hoover,  i  Or.  31,  33;  Bower  v. 
Holladay.  18  Or.  491,  496,  22  Pac.  5S3;  Mount  v.  Mitchell,  31 
N-  Y.  356,  360;  Goddard  v.  City  of  Boston,  20  Pick.  407,  410; 
Harford  v.  U.  S.,  SCranch,  45,  3L.  Ed.  S04;  Ex  parte  Yerger, 
8  Wall.  85,  105,  19  L.  Ed.  332;  State  v.  Stoll,  17  Wall.  42S. 
431.  21  L.  Ed.  650. 

These  cases  sufficiently  illustrate  the  general  principles  we 


140        Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Ban  V.  Colnmbia  Sonthem  Rj.  Co 

have  announced.  In  the  present  case  it  will  be  obsenred  by 
a  carefol  reading  of  section  i  of  the  act  of  1885,  set  ont  at 
length  in  the  statement  of  facts,  that  it  only  applies  to  persons 
performing  labor  upon  or  furnishing  material  ''to  be  used  in 
the  construction,  alteration  or  repair"  of  the  building,  ditch, 
flume,  or  other  structure.  This  is  the  sole  object  and  pur- 
view of  the  whole  section.  Then,  turning  to  section  i  of  the 
act  of  i88q,  it  will  be  discovered,  upon  careful  inspection, 
that  it  has  a  different  object  in  view.  It  first  gives  to  persons 
who,  as  subcontractors,  materialmen,  or  laborers,  furnish  to 
any  contractor  or  to  any  railroad  corporation  ''any  fuel,  ties, 
material,  supplies,  or  article  or  thing,"  and  then  provides  that 
any  laborer,  for  any  work  or  labor  performed  for  such  con- 
tractor, shall  also  have  a  lien  upon  "all  property,  real,  per- 
sonal and  mixed,  of  said  railroad  corporation."  Is  it  not 
evident  from  a  comparison  of  these  acts  that  it  was  the  intent 
of  the  legislature  of  i88g  to  give  a  lien  to  persons  who  were 
not  included  in  the  provisions  of  the  act  of  188;?  We  think 
it  was.  Such  a  conclusion  gives  sense  and  meaning  to  sec- 
tion 7  of  the  act,  wherein  the  legislature  said,  "as  there  is 
now  no  law  upon  the  subject."  No  repeal  was  necessary. 
There  was  no  intention  on  the  part  of  the  legislature  of  1889 
to  repeal  by  implication  or  otherwise  the  act  of  1885.  Any 
other  view  would  convict  the  legislature  of  an  absurdity. 
The  fact  of  the  different  methods  of  procedure  contained  in 
the  two  acts  also  furnish  evidence  in  support  of  this  view; 
for  it  might  be,  within  the  wisdom  of  the  legislature,  that  it 
thought  such  differences  would  be  just  and  proper  to  fairly 
meet  the  justice  of  the  case ;  and  it  certainly  was  not  unrea- 
sonable for  the  legislature  to  make  different  provisions  as  to 
the  character  of  the  lien  which  the  supply  men  and  laborers 
were  given  under  the  act  of  1889  from  those  specified  in  the 
act  of  1885  with  reference  to  the  subcontractors  and  others 
"having  charge  of  the  construction,  alteration  or  repair  of  a 
railroad."  This  makes  both  acts  perfect  in  themselves  and 
amounts  to  a  complete  system  which  different  persons  might 
enforce  under  the  law,  which  gives  them  a  lien,  whether  it  be 
the  general  act  of  1885  or  the  special  act  of  1889. 

In  Robinson  v.  Rippey,  iii  Ind.  112,  12  N.  E.  141,  the 
court  had  under  consideration  the  question  whether  the  gravel 
road  law  of  March  3,  1877,  was  repealed  by  implication  by  the 
act  of  April  8,  1885.  The  court,  in  the  course  of  its  opinion, 
said: 

"There  are  very  material  differences  in  the  provisions  of 
the  two  acts.  In  many  respects  they  are  inconsistent,  while 
in  others  they  are  substantially  the  same.  Each  act,  taken  in 
itself,  constitutes  a  complete  scheme  or  system  for  the  con- 
struction of  gravel  roads  and  for  the  method  of  procedure  in 
making  and  collecting  assessments.  The  question  presented 
is  a  very  perplexing  one,  but,  after  the  most  careful  study  we 
have  been  able  to  give  it,  we  have  reached  the  conclusion 
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that  it  was  the  intention  of  the  legislature  to  create  two 
systems,  and  not  to  repeal  the  former  law.    The  fact  that  both 
of  the  statutes  are  direc  ed  to  the  attainment  of  the  same  end 
does  not  warrant  the  conclusion  that  the  later  repeals  the 
former.     Statutes  constructing  two  systems  for  the  govern- 
ment of  the  same  subject  may  both  stand.     Beals  v.  Hale,  4 
How.  37»  II  U  Ed.  86s ;  Wood  v.  U.  S.,  16  Pet.  342,  363,  10 
L.  Ed.  qS7;  Daviess  v.  Fairbaim,  3  How.  636,  11  L.  Ed.  760; 
Raudebaugh  v.  Shelley,  6  Ohio  St.  307.     Mr.  Bishop  thus 
states  the  rule :    'Two  or  more  separate  laws  may  establish 
the  same  right,  or  provide  redress  for  the  same  wrong;  and 
the  person  seeking  to  enforce  the  right  or  avenge  the  wrong 
may  proceed  on  the  law  he  chooses. '    Bish.  Written  Laws,  § 
163d.    In  the  legislation  upon  the  subject  of  drainage  we 
have  an  example  of  the  creation  of  two  distinct  schemes  for 
the  attainment  of  the  same  end,  and  these  statutes  have 
been  sustained  and  enforced.     *    *    *    There  is,  therefore, 
no  intrinsic  difficulty  in  maintaining  the  theory  that  two 
systems  were  created  by  the  legislature,  and  the  fact  that  the 
statutes  relate  to  the  same  subject  and  seek  the  same  end  does 
not  necessarily  require  it  to  be  held  that  the  later  supersedes 
the  earlier.    It  does  not  follow  that,  because  two  statutes  con- 
tain similar  provisions,  the  earlier  is  abrogated ;  for,  if  the 
intention  to  construct  two  systems  is  manifested,  the  similarity 
in  the  provisions  of  the  two  statutes  will  not  supply  a  valid 
reason  for  declaring  the  earlier  to  be  repealed  by  implication. 
The  principle  which  controls  this  phase  of  the  question  was 
decided  in  Powers  v.  Shepard,  48  N.  Y.  $40.    *    •    *    it  was 
there  held  that  'the  r&-enactment  of  certain  of  the  sections  of 
one  act  in  a  subsequent  one  providing  for  a  different  scheme 
is  not  a  repeal  by  implication  of  those  sections  in  the  first 
act.'    *    *    *    It  may,  perhaps,  be  true  that  confusion  will 
result  from  framing  two  systems  for  the  government  of  one 
subject,  and  that  it  is  an  unwise  exercise  of  power;  but  the 
wisdom  or  expediency  of  a  statute  is  a  question  for  the  legis- 
hture,  and  not  for  the  court.    Eastman  v.  State,  109  Ind.  278, 
10  N.  E.  97,  s8  Am.  Rep.  400.    The  courts  can  do  no  more 
than  determine  the  validity   of  the    statute,  and,   having 
adjudged  it  valid,  ascertain  and  enforce  the  legislative  inten- 
tion.   They  cannot,  as  Judge  Cooley  says,  'run  a  race  of  ex- 
pediency with  the  legislature.'    Nor  will  mere  inconvenience, 
worked  by  the  similarity  of  two  statutes,  justify  the  courts  in 
declaring  that  the  earlier  is  impliedly  repealed  by  the  later. 
Waldo  V.  Bell.  13  La.  Ann.  329;  Mitchell  v.  Duncan,  7  Fla. 
13;  Raudebaugh  v.  Shelley,  supra;  State  v.  Berry,  12  Iowa, 
S8;  Wilson  v.  Shorick,  21  Iowa,  332.    The  addition  to  an 
existing  system  does  not  necessarily  imply  its  abrogation. " 
3^  Can  a  lien  be  secured  upon  an  extended  line  of  railroad 
upon  which  the  work  was  done  without  including  the  entire 
railroad  owned  by  the  defendant  corporation  ?    In  a  certain 
sense  it  may  be  said  that  there  is  endless  confusion  upon  this 
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subject.  Some  of  the  aathorities  are  diametrically  opposed 
to  others.  Many  of  the  cases  are  based  upon  the  particular 
langaage  of  the  state  statutes ;  some  upon  the  grounds  of  pub- 
lic policy  supposed  to  exist  in  certain  states  against  giving  a 
lien  upon  different  sections  of  a  railroad,  that  the  railroad  is  an 
entirety,  and  that  there  can  be  no  severance  or  dislocation  of 
the  road  as  a  unit.  There  is  a  direct  conflict  upon  the  main 
question  involved  herein.  In  Missouri  it  has  been  expressly 
held  that  under  the  provisions  of  the  statutes  of  that  state  a 
lien  for  labor  and  materials  cannot  be  enforced  against  that 
portion  or  section  of  a  railroad  only  for  which  they  were  fur- 
nished. To  be  enforceable  the  lien  must  be  against  the  whole 
railroad  situated  in  that  state.  Knapp  v.  Railway  Co.,  74 
Mo.  374.  378;  Id.,  6  Mo.  App.  205.  In  2  Jones,  Liens,  §  1619, 
it  is  said : 

''Where  a  part  only  of  a  railroad  lies  within  the  state  under 
the  laws  of  which  the  lien  is  enforced,  the  lien  cannot,  of 
course,  be  enforced  against  that  part  of  the  road  not  within 
the  state ;  but  it  must  be  enforced  against  the  whole  of  that 
part  within  the  state,  and  not  against  a  section  or  portion  of 
it  only." 

The  only  authorities  cited  in  support  of  this  text  are  from 
Missouri.  We  are  not  aware  of  any  general  public  policy 
existing  in  Oregon  which  forbids  the  enforcement  of  a  lien 
given  by  the  statute  of  that  state  against  the  property  of  a 
railroad  or  other  corporation.  If  a  railroad  company  gives  a 
mortgage  upon  certain  portions  of  its  road,  it  can  be  enforced 
by  law  in  a  foreclosure  suit  without  embracing  the  whole  road, 
subject,  of  course,  to  the  general  principles  that  in  such  fore- 
closure suits  the  property  mortgaged  cannot,  for  obvious  rea- 
sons, be  sold  in  separate  parcels  or  portions  and  made  subject 
to  the  right  of  redemption  as  given  by  the  statutes  of  the  state 
where  the  property  is  situated.  We  are  of  opinion  that  these 
general  principles  apply  with  equal  force  to  mechanics'  and 
other  liens  given  by  the  statute  of  the  state  wherein  the  prop- 
erty is  situated.  We  know  of  no  sensible  reason  why  any  dif- 
ferent principle  should  be  applied  in  one  case  and  not  applied 
in  the  other.  True  it  is  that  the  mortgage  is  given  by  the  free 
and  voluntary  act  of  the  corporation,  while  the  lien  of  a  sub- 
contractor or  laborer  is  filed  by  virtue  of  the  statute;  but  this 
distinction  does  not,  in  our  opinion,  demand  the  application 
of  any  different  principle. 

Conceding,  for  the  purposes  of  this  opinion,  that  the  ,lien 
claimant  might  have  filed  his  lien  against  the  whole  railrpad  as 
a  unit,  it  does  not  necessarily  follow  that  he  must  enforce  his 
lien  against  that  portion  only  upon  which  he  performed  his 
work.  Can  the  corporation  complain  because  he  took  his  lien 
upon  less  than  he  was  entitled  to?  If  so,  upon  what  grounds? 
In  several  of  the  states  the  statute  gives  a  lien  on  buildings 
and  so  much  land  around  the  same  as  may  be  convenient  ot 
necessary  for  its  use  or  occupation.    Others  provide  for  i 
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specified  quantity  of  land.  Suppose  the  lien  claimant  only 
filed  his  lien  on  the  building  and  the  ground  upon  which  it 
stood;  would  the  lien  claimant  lose  the  right  to  enforce  his 
lien  because  he  did  not  include  all  the  land  to  which  he  was 
entitled  under  the  law  7  He  could  not,  of  course,  take  his  lien 
on  the  roof  of  the  house,  nor  of  the  parlor  or  kitchen.  These 
could  not  be  separated  from  the  main  building.  Such  com- 
parisons, made  for  the  purpose  of  showing  that  the  lien  can- 
not be  taken  except  on  the  whole  road,  beg  the  real  question 
at  issue.  It  will  be  time  enough  to  consider  illustrations  of 
this  character  when  a  lien  claimant  seeks  to  enforce  his  lien 
upon  detached  sections  of  that  portion  of  the  road  upon  which 
the  work  was  done.  We  must  not  lose  sight  of  the  facts  of 
this  case.  The  defendant  corporation  had  completed  its  rail- 
road from  Biggs  to  Moro.  ^  This  part  of  the  road  was  com- 
pleted and  in  full  operation  prior  to  the  time  when  the 
contracts  were  entered  into  for  the  extension  of  the  road  from 
Moro  to  Shaniko.  Appellees  contend  that  the  lien  should 
have  been  upon  the  whole  railroad  owned  by  the  defendant 
firom  Biggs  to  Shaniko.  There  is  no  segregation  of  any  part 
of  the  road  on  which  the  work  was  done.  That  portion  is  not 
divided  into  sections.  The  lien  in  this  case  is  upon  the  whole 
railroad  to  which  it  applies. 

Brooks  V.  Railroad  Co.,  loi  U.  S.  443,  25  L.  Ed.  1057,  cited 
by  appellees,  is  not  in  opposition  to  the  views  above  expressed. 
There  it  was  held  that  where  a  contractor  performs  labor  and 
furnishes  material  upon  a  section  or  division  of  a  railroad  in 
Iowa  then  in  the  process  of  construction,  and  there  was  a  pre- 
existing and  duly  recorded  mortgage  executed  by  the  company 
upon  its  entire  line  of  road  to  secure  its  bonds,  the  lienholder, 
on  filing  his  claim  within  the  time  and  in  the  mode  prescribed 
by  the  statute,  has,  as  against  the  mortgagees,  a  paramount 
lien  upon  the  entire  road.  The  assignments  of  error  were 
that  the  court  erred  in  decreeing  a  lien  on  the  property  in 
Davis,  Van  Buren,  and  Lee  counties,  the  first  division  of  the 
road,  for  work  done  in  Appanoose  county,  the  next  division, 
on  a  contract  which  was  dated  and  work  begun  after  recording 
the  mortgage  in  the  latter  county.    The  court  said : 

"As  we  understand  this  objection,  it  is  founded  on  the  idea 
that  while,  if  the  whole  road  had  been  uninterruptedly  built 
nnder  one  contract,  the  lien  of  the  contractors  and  subcon- 
tractors would  have  been  good  against  the  whole  road,  though 
they  had  contributed  only  to  the  building  of  a  limited  portion 
of  it,  yet  because  these  subcontractors  were  only  employed  on 
one  division  of  the  road,  after  another  had  been  finished,  and 
nnder  a  distinct  contract  with  the  company  made  after  that 
completion,  the  lien  can  only  attach  to  the  last  section  of  the 
road,  and  even  this  is  subordinate  to  the  mortgage  of  the 
appellants.  One  branch  of  the  question  here  raised  was  very 
fnlly  considered  in  the  case  of  Neilson  v.  Railway  Co.,  44 
Iowa,  71.  That  was  a  Case  where,  after  the  building  of  a  rail- 
road had  been  commenced,  a  mortgage  was  executed  on  its 
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whole  lioa,  both  where  work  had  been  done  and  where  none 
bad  been  done.  After  thia  the  bntldine  of  the  road  was  con- 
tioaed  under  new  contracts  b;  persona  who  did  work  on  the 
other  parts  of  the  road,  and  the  question  was  whether  they 
had  any  lien  prior  to  that  of  the  mortgage,  and,  if  so,  whether 
it  extended  to  all  the  road,  or  only  to  that  paxt  bailt  nnder 
the  new  contracts.  The  coart,  after  mature  deliberation, 
decided  both   these  questions  in  favor  of  the  contractors." 

The  most  that  can  be  claimed  for  this  case  is  that  it  holds 
that  a  lien  could  be  claimed  for  the  whole  road.  It  does  not 
iattmate  that  it  could  not  be  claimed  only  for  the  portion 
upon  which  the  lieo  ciaimants  performed  the  work ;  nor  does 
this  case  destroy  the  force  of  the  opinion  in  Canal  Co.  v. 
Gordon,  6  Wall.  ;€!,  i8  L.  Ed.  894,  in  favor  of  the  views  con- 
tended for  by  appellant.     It  says: 

"Id  that  case,  as  was  said  in  the  opinion,  we  bad  no  aid 
from  any  decision  of  the  courts  of  the  state.  In  the  one  be- 
fore us  we  have  several  decisions  of  the  Iowa  court.  *  *  * 
If  Canal  Co.  v.  Gordon,  supra,  is  at  variance  with  the 
decisions  of  the  coarts  of  Iowa  constmins  her  own  statntet, 
we  must  follow  the  latter." 

Judge  Deady,  in  Giant  Power  Co.  v.  Oregon  Pac.  R.  Co., 
discusses  the  question  herein  involved  at  some  length. 
Among  other  things,  he  said; 

"It  is  easy  to  say  a  thing  is  against  public  policy,  but  that 
does  not  make  it  so.  Public  policy  is  manifested  by  public 
acts,  l^islative  and  jodiciat,  and  not  private  opinion,  how- 
ever eminent  I  have  no  knowledge  of  any  such  public  policy 
prevailing  in  this  state.  A  railway  is  nothing  but  private 
property  devoted  to  public  use,  the  same  as  a  warehouse,  and 
is  so  far,  and  no  further,  the  subject  of  public  policy.  The 
owner,  be  he  a  natural  person  or  a  private  corporation,  can 
disuse  or  dispose  of  it,  in  whole  or  in  part,  at  his  or  its 
pleasure.  *  *  *  But  there  is  a  public  policy  of  this  state, 
as  shown  by  its  legislation,  that  should  be  considered  in  this 
connection,  which  is  that  persons  who  furnish  labor  or  mate- 
rials to  be  used  in  the  construction  of  railways  shall  have  a  lien 
thereon  as  a  security  for  the  value  of  such  labor  and  materials. 
To  promote  this  policy,  and  to  produce  the  practical  results 
intended  by  the  legislature,  the  statute  giving  this  lien 
should  be  construed  as  far  as  in  reason  and  right  it  may,  and 
all  mere  doubts  as  to  the  extent  and  manner  of  its  application 
should  be  so  resolved." 

In  Pnrtell  v.  Bolt  Co.,  74  Wis.  132.  I35.  42  N.  W.  265.  the 
court,  after  citing  many  of  the  Wisconsin  cases,  said: 

"But  there  is  no  public  policy  prevailing  in  this  state 
against  enforcing  a  laborer's  lien  upon  any  bridge  or  other 
structure  of  a  railroad  company  for  work  performed  thereon, 
no  matter  whether  such  structure  is  or  is  cot  part  and  parcel 
of  the  railway,  or  to  what  extent  the  enforcement  of  a  lien 
thereon  may  interfere  with  or  impede  the  operation  of  the 
railway  or  the  exercise  by  the  company  of  its  corporate  frao- 
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chises.  On  the  contrary,  the  public  policy  of  this  state  is  to 
enforce  sncb  a  lien,  and  the  company  operates  its  railway  and 
uses  its  franchises  subject  to  the  obligation  to  pay  the  claim 
of  the  lienor  as  established  by  the  judgment.  All  this  was 
settled  by  this  court  in  Hill  v.  Railroad  Co.,  ii  Wis.  214,  and 
the  roles  there  established  were  not  abrogated  or  shaken  by 
the  judgment  in  Wilkinson  v.  Hoffman,  61  Wis.  637,  21  N.  W. 
816,  and  have  not  been  disturbed  by  any  other  adjudication 
of  Uiis  .court" 

In  Railway  Co.  v.  Wilco;,  122  Ind.  84,  94,  23  N.  E.  506,  it 
was  contended  that  the  lien  claimant  could  only  claim  his  lien 
upon  that  portion  of  the  road  which  was  confined  to  one 
county,  but  the  court  held  that  ''the  lien  fastens  upon  an 
entire  and  continuous  line  of  unfinished  road,  and  may  be  en- 
forced in  any  of  the  counties  through  which  the  road  runs. ' ' 
The  opinion,  like  the  one  in  hand,  is  quite  lengthy,  and  its 
reasoning  is  based  on  the  statute  of  that  state  which  gives 
"a  lien  upon  a  railroad  not  in  operation,  and  in  doing  this 
makes  explicit  what  was  before  clearly  implied."  In  that 
case  the  railroad  was  completed  from  Anderson  to  Noblesville, 
aod  no  further,  so  that  there  was  an  uncompleted  part  extend- 
ing from  Noblesville  to  the  line  of  Hamilton  county,  and  on 
that  part  the  lien  fastened.  In  the  course  of  the  opinion  the 
court,  among  many  other  things,  said : 

''The  purpose  of  the  statute  is  evident,  and  that  purpose  is 
to  give  laborers,  contractors,  and  materialmen  a  lien  upon 
the  railroad  which  their  labor  constructs  and  for  which  their 
property  is  used.  The  legislature,  it  is  manifest,  did  not 
intend  to  confine  the  lien  to  a  line  of  road  within  a  single 
county,  and  we  cannot  so  construe  the  statute.  *  *  *  it 
is  our  duty  to  give  effect  to  the  intention  of  the  legislature, 
and  this  we  do  by  adjudging  that  a  lien  fastens  upon  an  entire 
and  continuous  line  of  unfinished  road,  and  may  be  enforced 
in  any  one  of  the  counties  through  which  the  road  runs. 
*  *  *  Where  a  corporation,  having  a  line  of  railroad  in 
operation  to  a  tpwn  or  city  within  a  county,  contracts  for  the 
construction  of  a  part  of  the  road  leading  from  such  town  or 
city  to  a  point  beyond  the  county  limits,  the  contractors  may 
acquire  a  lien  upon  the  part  which  they  construct,  or  aid  in 
constructing,  although  a  portion  of  it  lies  within  the  county 
in  which  a  part  of  the  road  is  completed  and  in  operation. ' ' 

If  the  rule  of  public  policy  prevents  a  lien  being  filed,  ex- 
cept on  the  whole  road,  finished  as  well  as  the  unfinished  por- 
tions thereof,  then  the  statute  which  gives  a  lien  on  the 
uncompleted  portion  on  which  the  work  was  done,  upon  the 
reasoning  of  some  of  the  cases  relied  upon  by  appellees,  would 
be  unconstitutional  because  against  public  policy.  No  act 
authorized  by  the  constitution  can  be  said  to  be  against  the 
public  policy  of  the  state.  State  v.  Preble,  18  Neb.  251,  2 
Pac.  7154. 

In  Greer  V.  Canal  Co.,  38  Pac.  653,  the  supreme  court  of 
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Idaho  held  that  a  party  coDBtroctiog  a  braoch  or  sectioa  of  a 

main  canal,  or  performinK  labor  thereon  in  its  constmction, 
Doder  a  contract  with  the  owner,  is  entitled  to  a  lien  apon 
sach  branch  or  section  for  any  balance  due  him  for  sach  labor. 
In  the  coarse  of  the  opinion  the  coart  said: 

"The  appellants  claim  that,  if  the  plaintiffs  had  asked  a 
Hen  upon  the  whole  system  of  canals,  they  might  have 
obtained  it;  complaioinK  that  the  plainti&  did  not  ask  of  the 
court  all  they  were  entitled  to,  and  therefore  they  shoald  not 
have  a  lien  npon  any  part  of  the  canal.  The  appellants  demand 
that  the  case  shonld  be  reversed  becsnee  the  plaintiffs  did  not 
claim  all  they  shoald  have.  The  appellants  can  hardly  be 
heard  in  sucb  a  complaint  *  *  *  All  the  work  for  which 
plaintiffs  claim  this  lien  was  done  on  these  branches,  and 
ander  a  contract  to  constrnct  these  branches,  which  does  not 
mention  the  main  canal.  This  had  been  theretofore  con- 
stnicted.  We  think  this  lien  can  be  obtained  on  this  part  of 
the  system." 

In  Canal  Co.  v.  Gordon,  sapra,  it  was  areed  that  the  decree 
of  the  lower  coart  was  erroneoas,  becanse  the  lien  given  by  it 
extended  the  entire  length  of  the  canal,  instead  of  limiting  it 
to  the  apper  section,  where  all  the  work  was  done.  The 
court  said: 

"lathis  objection  well  taken?  Liens  of  this  kind  were 
onknown  in  the  common  law  and  equity  jarispradence  both 
of  England  and  of  this  country.  They  were  clearly  defined 
and  regalated  in  the  civil  law.  Domat,  Civil  Law,  %%  1743, 
1744.  Where  they  exist  in  this  country  they  are  the  creatures 
of  local  legislation.  They  are  governed  in  everything  by  the 
statutes  under  which  they  arise.  These  statutes  vary  widely 
in  diSerent  states.  Hence  we  have  found  no  adjudication  in 
any  other  state  which  throws  any  light  upon  the  question  be- 
fore ua,  and  there  bas  been  none  in  California.  We  are  there- 
fore compelled  to  meet  the  case  as  one  of  the  first  impression. 
We  have  already  shown  that  the  upper  and  lower  sections 
were  distinct  works  in  several  essential  particulars,  to  which 
we  need  not  again  advert.  The  lower  one  having  been  fin- 
ished and  in  use  before  the  npper  one  was  contracted  for,  if 
those  having  a  lien  upon  the  former  had  insisted  that  it  be- 
came extended  over  the  latter  as  soon  as  the  latter  was  com- 
pleted, no  legal  mind,  we  apprehend,  could  have  doubted  that 
the  claim  could  cot  be  sustained.  If  it  conld,  Gordon's 
lien  might  have  been  rendered  valueless.  We  think  the  con- 
verse of  this  proposition  applies  with  equal  force.  If  a  lien 
upon  the  lower  section  could  not  have  been  extended  over 
the  upper  one,  upon  what  principle  can  it  be  maintained  that 
Gordon's  lien  embraced  the  lower  section?  A  lateral  feeder, 
constructed  and  intersecting  the  main  line  after  it  was  com- 
pleted, would  certainly  not  be  subject  to  a  previous  lien  ui>on 
the  main  line,  if  such  a  lien  existed.  We  can  see  no  sub- 
stantial difference  between  that  case  and  the  one  before  us. 
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The  apper  section  was  only  an  additional  feeder.  That  it  was 
an  elongation  of  the  main  line,  and  not  a  lateral  work,  does 
not  afiect  the  principle  invplved.  The  controlling  circum- 
stances and  the  object  in  both  cases  would  be  the  same. 
*  *  *  The  work  of  Gordon  was  all  done  upon  the  upper 
section.  He  had  nothing  to  do  with  the  lower  section.  So 
far  as  he  was  concerned,  and  for  all  the  purposes  of  this  litiga- 
tion, they  were  distinct  and  independent  works.  A  different 
principle  would  produce  confusion  and  lead  to  serious  evils." 

We  have  giv«n  this  case  unusual  care,  thought,  and  atten- 
tion. In  the  examination  and  discussion  of  the  several  points 
many  diverse  views  have  been  encountered.  The  authorities 
in  many  instances  have  been  allowed  '4o  speak  for  them- 
selves." It  has  been  the  aim  of  the  court  to  accept  those 
which  were  deemed  to  be  founded  upon  solid  ground  and 
based  upon  the  better  reason.  The  result  of  all  our  investiga- 
tions leads  us  to  the  conclusion  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  amended  bill  of  complaint  and 
entering  judgment  of  dismissal  thereon. 

The.  judgment  appealed  from  is  reversed,  with  costs,  and 
the  cause  remanded.  The  court  below  will  fix  a  reasonable 
time  within  which  defendants  may  plead  or  answer. 


Phillips  v.  Postal  Tel.  Cable  Co. 

{Supreme  Court  of  North  Carolina,  June  ij,  igo2.) 

[41  S.  B.  Rep.  1022.] 

Eminent  Domain — Unlawful  Appropriation  of  Right  of  Way  by  Tele- 
graph Com pany~r Effect  of  Awarding  Damages^ 
A  jndgmeiit  awarding*  permanent  damages  to  a  landowner  for  the 
naanthorized  appropriation  by  a  telegraph  company  of  a  right  of  way 
confers  the  same  rights  on  the  company  as  a  condemnation  of  the 
way. 

Same— Same — Failure  to  Compensate— Due  Process  of  Law. 

An  appropriation  of  a  right  of  way  by  a  telegraph  company  without 
giving  compensation  therefor  is  in  violation  of  Const.  U.  8.  Amend. 
14,  providing  that  no  one  shall  be  deprived  of  property  without  due 
process  of  law,  though  not  of  Id.  Amend.  5,  prohibiting  the  taking 
of  property  without  due  compensation,  as  the  latter  provision  only 
applies  to  the  federal  government. 

Ssme— Same— Effect  of  Right  to  Use  Military  and  Post  Roads. 

Act  ConR*.  July  24,  1866,  providing  that  telegraph  companies 
accepting  the  act  which  relates  to  the  construction  of  telegraph  lines 
over  the  United  States  shall  have  the  right  to  construct  telegraph 
lines  over  the  public  domain  and  over  military  and  post  roads  of  the 
United  States,  does  not  authorize  such  companies  to  appropriate 
private  lands  for  their  right  of  way. 

Use  of  Railroad  Right  of  Way  for  Telegraph  Purposes— Additional 
Servitude — Compensation. 
The  fact  that  a  railroad  has  a  right  of  way  over  lands  which  it  does 
not  use,  and  that  a  telegraph  company  whose  line  is  not  beneficial  to 
the  railroad  condemns  a  telegraph  right  of  way  thereover  in  proceed- 
ings against  the  railroad  company,  does  not  entitle  the  telegraph 
company  to  use  such  right  of   way   without  compensating  the  land- 
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owner  over  whose  land  the  railroad  right  of  waT  extends,  but  it  is  an 

additional  burden  on  the  fee,  entitling  sncb    landowner   to   compeD- 

Mtlon. 

Sams — Sam* —  Partis  ■ . 

Under  Code,  f  2010,  proTlding-  that,  in  condemnation  proceediogi 
by  a  teleg-raph  company  to  obtain  a  right  of  waj  along  a  railroad 
right  of  way,  it  Is  sufficient  to  give  jurisdiction  if  the  corporation 
owning  the  easement  is  made  a  party  defendant,  but  that  only  the 
interest  of  the  parties  t>efore  the  court  shall  be  condemned  in  inch 
proceedings,  the  owner  of  the  fee,  who  ia  not  a  party  to  such  proceed- 
ings, is  not  affected  by  a  judgment  ,of  condemnation  against  the 
railroad  company. 
Same — Unlawful  Appropriation — Damages — Remedies. 

The  owner  of  land  over  which  a  telegraph  right  of  way  is  appro- 
priated without  authority  is  not  required  to  proceed  under  Code,  c. 
49,  relative  to  telegraph  companies,  and  the  condemnation  of  rights 
of  way  by  such  companies,  for  the  collection  of  damages  therefor, 
but  may  bring  action  against  the  company,  as  sections  2010  and  2011 
thereof  only  authorise  the  company  to  institute  proceedings  there- 
under, and  provide  proceedings  therefor,  and  section  2012  thereof 
only  relates  to  subsequent  proceedings. 
Sams — Same^ — Same — Rights  of  Subsequent  Purchaser  of  Land. 

The  fact  that  plaintiff  in  an  action   against   a   telegraph    company 
for  damages  for  maintaining  a  line  over  his  land  without  authority 
so  to  do  has  purchased  the  land  after  the  original    unlawful  entry  by 
the  company  does  not  defeat  his  right  to  maintain  such  action. 
Same — Same — Permanent  Damages — Statute.* 

Permanent  damages  are  recoverable,  under  the  general  law,  against 
a  telegraph  company,  for  the  unlawful  appropriation  without  com- 
pensation of  a  right  of  way  over  plaintiff's  land,  but  not  under  Acts 
1895,  c.  224,  authorizing  the  recovery  of  permanent  damages  for 
unlawfully  appropriating  a  right  of  way ;  the  latter  section  being 
expressly  limited  to  railroads. 
Excessive  Verdict. 

The  refusal  of  the  trial  court  to  set  aside  a  verdict  giving  damages 
for  the  unlawful  appropriation  of  a  telegraph  right  of  way  over 
plaintiff's  lands,  as  being  excessive,  cannot  be  reviewed  on  appeal. 

Montgomery,  J.,  dissenting. 

Appeal  from  superior  coart,  Davidson  county;  Brown, 
JiK^e. 

Action  of  trespass  by  H.  T.  Phillips  against  the  Postal 
Teleeraph  Cable  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

This  is  an  action  in  the  oatare  of  trespass  to  recover  dam- 
ages caused  by  the  appropriation  by  the  defendant  of  a  part 
of  the  plaintiff's  land  for  the  purpose  of  erectiiyr  and  maio- 
taining  a  telegraph  line.  The  following  are  the  material  parts 
of  the  complaint  and  answer: 

The  complaint  alleges  the  incorporation  of  the  defendant, 
and  the  plaintifl's  ownership  of  the  land.  It  then  proceeds  as 
follows:  "(3)  That  the  defendant  has  caused  to  be  placed io 
and  upon  said  land,  and  extending  across  the  same  the  length 
of  a  mile  or  more,  a  row  of  posts,  and  has  snok  anchor  wires 

.  *As  to  the  damages  recoverable  for  the  use  of  a  railroad  right  of 
way  for  a  telegraph  line,  see  foot-note  appended  to  Postal  "Tel.  Cable 
Co.  of  Montana  f.  Oregon  Short  Line  R.  Co.  (C.  C),  3  S.  B- R- 
432,  26  Am.  &.  Eng.  R.  Cas.,  N.  S.,  432. 
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from  some  of  the  posts  into  the  ground,  and  has  Strang  wires 
oyer  and  across  the  said  premises,  and  nnlawfnlly  and  wrongs 
fully  continue  to  keep  np  and  maintain  the  said  posts  and 
wires,  going  upon  and  over  said  lands  to  attend  to  the  same, 
and  have  thereby  taken  and  appropriated  plaintiff's  said  lands 
to  its  own  use ;  the  said  posts  and  wires  are  an  obstruction  to 
the  plaintiff  in  the  cultivation  and  use  of  his  farm,  interfering 
with  the  use  of  machinery  thereon,  and  constitute  a  continual 
onisance  to  plaintiff;  and  that  plaintiff  has  been  and  will  be 
damaged  by  the  maintenance  of  said  posts  and  wires,  and  the 
appropriation  of  his  lands  therefor,  in  the  sum  of  eight 
hundred  dollars. " 

The  answer  denies  each  and  every  material  allegation  in 
plaintiff's  complaint,  and,  for  further  answer,  says:  ''(i)  The 
said  defendant  is  a  telegraph  company  chartered  and  organized 
aoder  the  laws  of  the  state  of  New  York ;  that  it  has,  prior  to 
the  acts  complained  of  by  plaintiff  in  his  complaint  in  said 
cause,  accepted  the  provisions  of  an  act  of  congress  entitled 
'An  act  to  aid  in  the  construction  of  telegraph  lines,  and  to 
secure  to  the  government  the  uses  of  the  same  for  postal, 
military  and  other  purposes,'  approved  July  24,  1866  (sections 
S263-5268,  Rev.  St.)f  and  by  virtue  of  said  act,  and  section 
3964  of  the  Revised  Statutes,  and  of  the  laws  of  the  state  of 
North  Carolina,  and  its  charter,  it  had  the  right  to  construct, 
maintain,  and  operate  its  telegraph  line  along  and  upon  the 
right  of  way  of  the  Southern  Railway  through  the  state  of 
North  Carolina ;  that  the  defendant  is  an  interstate  telegraph 
company,  and  all  its  lines  in  the  state  of  North  Carolina  are 
engaged  in  interstate  commerce,  by  their  connection  with  other 
lines  of  said  company  extending  to  and  through  all  the  states 
of  this  union,  and  the  principal  towns  and  cities  therein,  and 
cable  lines  extending  across  the  Atlantic  Ocean,  into  the  prin- 
cipal cities  of  all  the  nations  of  the  earth,  and  all  of  its  lines 
in  said  county  of  Davidson  are  upon  the  said  railway  right 
of  way.  (2)  Defendant  says  that  all  the  holes  dug  in  the 
eronnd,  and  the  posts  planted  therein,  as  well  as  the  anchor 
wires  soak  in  the  ground  and  connecting  with  said  posts, 
which  are  complained  of  by  the  plaintiff  in  the  third  cause  of 
action  of  his  complaint  filed  in  this  cause,  were  dug,  and  said 
posts  planted,  and  anchor  wires  sunk,  etc.,  upon  the  right  of 
way  of  the  Southern  Railway  Company,  for  a  public  use,  and 
said  right  of  way,  under  the  statutes  of  this  state,  was  acquired 
for  the  public  use.  Defendant  denies  that  the  construction 
and  maintenance  of  any  of  the  poles  and  wires  upon  the  lands 
claimed  by  the  plaintiff  in  his  said  complaint  at  all  interferes 
with  his  lawful  right  to  the  use  of  said  lands,  and  denies  that 
the  construction  and  maintenance  of  said  telegraph  line  was 
and  is  unlawful  and  a  nuisance,  and  that  plaintiff  has  been 
or  will  be  damaged  thereby  in  the  sum  of  eight  hundred 
dollars,  or  any  sum  whatever.  (3)  Defendant  says  the  lands 
claimed  by  plaintiff  in  the  third  cause  of  action  of  his  com« 
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plaint,  upon  which  it  constructed  its  telegraph  poles  and 
strung  its  wires  and  planted  its  anchors,  are  a  part  and  parcel 
of  the  right  of  way  of  the  Southern  Railway  Company,  which, 
by  virtue  of  section  3964  of  the  Revised  Statutes  of  the  United 
States,  is  a  post  road,  and  by  authority  of  sections  5263-5268, 
Rev.  St.,  it  had  the  right  to  construct  its  lines  thereon,  and 
that  said  telegraph  poles,  wires,  and  guy  wires  were  con- 
structed thereon  by  the  consent  oJF  the  said  Southern  Railway 
Company,  and  by  the  payment  of  just  compensation  to  the 
Southern  Railway  Company.  (4)  For  further  plea,  the  defend- 
ant says:  If  the  posts  and  guy  wires  which  plaintiff,  in  third 
cause  of  his  said  complaint,  says  were  placed  and  are  ex- 
tending across  his  lands  for  the  length  of  a  mile  or  more, 
with  wires  strung  thereon,  are  upon  the  lands  of  the  plaintiff, 
as  alleged  in  said  third  cause  of  action,  plaintiff  is  entitled  to 
receive  in.  this  action  the  actual  cash  value  of  the  land  actually 
occupied  by  said  poles  and  guy  wires,  and  nothing  more,  as 
damages  for  the  construction  and  maintenance  of  said  tele- 
graph line  thereon." 

By  permission  of  the  court,  defendant  filed  the  following 
amendment  to  its  answer:  ''And  before  the  coostruction  of 
the  said  telegraph  line  along  and  upon  the  said  right  of  way, 
defendant  company  procured  such  right  of  way  by  regular 
condemnation  proceedings  instituted  in  the  superior  court  of 
the  county  of  Guilford,  state  of  North  Carolina,  which  pro- 
ceedings were  removed  by  the  defendant,  the  said  Southern 
Railway  Company,  from  said  court  into  the  circuit  court  of 
the  United  States  for  the  Western  district  of  the  state  of  North 
Carolina,  and  by  virtue  and  authority  of  the  orders,  judgments, 
and  decrees  of  said  court  the  right  of  said  defendant  telegraph 
company  to  condemn  so  much  of  the  right  of  way  of  the  said 
Southern  Railway  Company  was  adjudged, — to  construct, 
maintain,  and  operate  its  telegraph  line  along  and  upon  the 
right  of  way  of  the  said  Southern  Railway  Company  from 
Charlotte,  North  Carolina,  to  the  state  line  between  the  states 
of  North  Carolina  and  Virginia,  where  said  right  of  way 
crosses  the  same,  and  from  the  city  of  Greensboro,  in  said 
county  of  Guilford,  to  the  city  of  Raleigh,  in  said  state,  and 
from  said  city  of  Greensboro  to  the  city  of  Winston,  in  said 
state,  which  includes  the  lands  along  and  upon  the  right  of 
way  of  said  Southern  Railway  Company  in  the  county  of 
Davidson,  claimed  by  plaintiff  in  his  declaration  as  his 
property.  And  on  the  20th  and  21st  days  of  April,  1900,  by 
authority  of  said  court,  damages  were  duly  assessed  by  com- 
missioners appointed  by  said  court,  to  the  said  Southern  Rail- 
way Company,  for  such  right  and  privilege,  whose  award  was 
reported  to  said  court,  and  filed  in  the  office  of  the  clerk  of 
said  court,  on  the  said  21st  day  of  April,  1900,  to  which  award 
no  exceptions  were  filed  by  the  said  Southern  Railway  Com- 
pany within  the  time  authorized  by  the  statutes  of  the  state 
of  North  Carolina,  iq  conduct  of  said  proceedings,  for  the  fil- 
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ing  of  the  same,  and  at  the  time  of  filing  the  same  the  said 
defendant  company  paid  into  the  office  of  the  clerk  of  said 
coart  for  the  said  railway  company  the  amount  of  said  award, 
together  with  the  costs  in  said  cause." 

The  foUowins:  judgment  was  rendered:  ''This  cause  com- 
ing on  to  be  heard  upon  the  facts  admitted  in  the  pleadings 
and  uDon  the  facts  admitted  by  counsel  upon  the  trial,  and 
hereto  annexed,  and  the  jury  having  found  the  issue  as  fol- 
lows: 'What  permanent  damages  does  plaintiff's  land  sustain 
by  reason  of  the  existence  of  defendant's  telegraph  line 
across  said  land  within  the  right  of  way  of  the  railroad  com- 
pany? Answer.  $190,' — it  is  adjudged  that  plaintiff  recover 
of  defendant  the  sum  of  one  hundred  and  ninety  dollars, 
togetiier  with  costs  of  action." 

The  following  facts  were  admitted  by  the  parties  to  the 
action:  ''That  the  land  described  in  the  complaint  is  the 
land  of  plaintiff,  subject  to  the  rights  and  titles  of  the  North 
Carolina  Railway  Company  by  virtue  of  the  charter  (Laws  N. 
C.  1848-49,  c.  82),  and  its  lessee,  the  Southern  Railway  Com- 
pany, and  that  plaintiff  acquired  his  title  by  deed  in  May, 
1900,  which  deed  covers  the  land  described  in  the  complaint ; 
that  on  January,  1900,  the  defendant  company  constructed  a 
telegraph  line  across  said  land  within  and  upon  the  right  of 
way  of  the  said  North  Carolina  Railway  Company,  by  placing 
31  or  32  poles  thereon,  with  telegraph  wires  overhead  thereon ; 
that  so  far  as  the  said  North  Carolina  Railroad  Company  and 
its  lessee,  the  Southern  Railway  Company,  are  concerned, 
defendant  company  acquired  by  condemnation  proceedings 
under  the  statutes  of  North  Carolina  (Code,  c.  49)  the  right  to 
construct  its  telegraph  line  along  and  upon  the  right  of  way 
of  the  said  North  Carolina  Railway  Company  and  its  lessee, 
the  Southern  Railway  Company,  but  that  neither  plaintiff, 
nor  those  under  whom  he  holds,  were  parties  to  the  said  con- 
denmation  proceedings ;  that  the  said  telegraph  line  was  con- 
structed with  and  by  the  consent  of  the  Southern  Railway 
Company ;  that  the  Southern  Railway  Company  is  the  lessee 
of  the  North  Carolina  Railway  Company  to  the  entire  right  of 
way  property  and  franchise  of  said  railroad  in  Davidson  county, 

which  lease  was  made  and  entered  into  on  the day  of 

^  18—,  for  a  period  of  99  years,  which  lease  is  properly  re- 
corded in  the  office  of  the  register  of  deeds  for  Davidson  county ; 
that  the  North  Carolina  Railway  Company  was  chartered 
under  the  hws  of  North  Carolina  (Laws  1848-49,  c.  82),  which 
act  is  hereby  made  a  part  of  this  case  on  appeal ;  that  the 
defendant  company  is  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  New  York,  with  authority  to  construct 
its  telegraph  line  through  the  United  States,  including  the 
state  of  North  Carolina,  and  along  and  upon  the  way  of  the 
Southern  Railway  Company;  that  the  defendant  company 
bad,  prior  to  the  construction  of  its  line  upon  the  right  of  way 
of  the  Southern  Railway  Company  through  Davidson  county. 
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duly  accepted  the  provisions  of  an  act  of  congress  entitled  'An 
act  to  aid  in  the  constraction  of  teiegjaph  and  secore  to  the 
government  the  nse  of  the  same  for  postal,  military  and  other 
purposes/  approved  July  24,  1866." 

F.  H.  Bnsbee  and  J.  R.  Mcintosh,  for  appellant. 
£.  E.  Raper,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  case).  The  sole  purpose 
of  this  action  is  to  recover  compensation  for  the  appropria- 
tion of  the  plaintiff's  property  by  the  defendant  under  the 
color  of  eminent  domain.  The  plaintiff  does  not  seek  to  eject 
the  defendant,  nor  to  interfere  in  the  slightest  degree  with  the 
fullest  enjoyment  of  the  easement  it  claims.  He  does  not 
threaten  or  intend  to  annoy  the  defendant  by  a  multiplicity  of 
suits,  but,  on  the  contrary,  he  asks  the  court,  in  the  exercise 
of  its  equitable  jurisdiction,  to  award  him  such  permanent 
damages  as  will  compensate  him  for  the  appropriation  of  the 
easement.  This  being  done,  the  defendant  ceases  to  be  a 
trespasser,  and  will  thereafter  remain  in  the  lawful  enjoirment 
of  the  easement  thus  acquired.  There  is  therefore  no  ques- 
tion as  to  whether  the  defendant  shall  have  the  easement,  but 
simply  whether  it  shall  pay  for  it.  There  is  no  pretense  that 
the  plaintiff  or  any  former  owner  of  the  land  has  received  any 
compensation  whatever,  or  that  any  agreement,  or  attempt  to 
agree,  with  such  owner,  was  ever  made  by  the  defendant,  as 
required  by  sections  1943  and  2010  of  the  Code.  It  is  so  well 
settled  that  private  property  cannot  be  taken,  directly  or  in- 
directly, even  for  a  public  purpose,  without  just  compensa- 
tion, that  it  seems  a  work  of  supererogation  even  to  restate 
the  principle.  Railroad  Co.  v.  Davis,  19  N.  C.  451;  State  v. 
Glen,  52  N.  C.  321;  Cornelius  v.  Glen,  Id.  512;  Johnston  v. 
Rankin,  70  N.  C.  S50;  Staton  v.  Railroad  Co.,  iii  N.  C.  278, 
16  S.  E.  181,  17  L.  R.  A.  838.  In  Johnston  v.  Rankin,  supra, 
this  court  says  on  page  i;ss:  '' Notwithstanding  there  is  no 
clause  in  the  constitution  of  North  Carolina  which  expressly 
prohibits  private  property  from  being  taken  for  public  use 
without  compensation,  and  although  the  clause  to  that  effect 
in  the  constitution  of  the  United  States  applies  only  to  acts 
by  the  United  States,  and  not  to  the  government  of  the  state, 
yet  the  principle  is  so  grounded  in  natural  equity  that  it  has 
never  been  denied  to  be  a  part  of  the  law  of  North  Carolina." 
The  learned  judge  who  wrote  that  opinion  was  correct  in  say- 
ing that  the  fifth  amendment  to  the  constitution  of  the  Unit^ 
States,  to  which  he  evidently  referred,  was  a  restriction  only 
upon  the  power  of  the  United  States,  and  not  that  of  the 
states ;  but  he  overlooked  the  fourteenth  amendment,  then  of 
recent  adoption,  under  which  it  has  been  expressly  held  that 
a  state  cannot  appropriate  private  property  to  public  use 
without  compensation.  Chicago,  B.  &  Q.  R.  Co.  v.  City  of 
Chicago,  166  U.  S.  226,  17  Sup.  Ct.  S8i,  41  L.  Ed.  979.  In 
that  case  the  court  says  on  page  236,  166  U.  S.,  page  $84*  17 
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Sap.  Ct,  and  41   L.   Ed.   979:    ''But  if,  as  this  court  has 
adjodeed,  a  legfislative  enactment,  assuming  arbitrarily  to  take 
the  property  of  one  individual  and  give  it  to  another  indi- 
vidual, would  not  be  due  process  of  law  as  enjoined  by  the 
fourteenth  amendment,  it  must  be  that  the  requirement  of  due 
process  of  law  in  that  amendment  is  applicable  to  the  direct 
appropriation  by  the  state  to  public  use,  and  without  com- 
pensation, of  the  private  property  of  the  citizen.     The  legis- 
lature may  prescribe  a  form  of  procedure  to  be  observed  in 
the  taking  of  private  property  for  public  use,  but  it  is  not 
dae  process  of  law  if  provision  be  not  made  for  compensation. 
Notice  to  the  owner  to  appear  in  some  judicial  tribunal  and 
show  cause  why  his  property  shall  not  be  taken  for  public  use 
without  compensation  would  be  a  mockery  of  justice.     'Due 
process  of  law,'  as  applied  to  judicial  proceedings  instituted 
for  the  taking  of  private  property  for  public  use,  means,  there- 
fore, such  process  as  recognizes  the  right  of  the  owner  to  be 
compensated  if  his  property  be  wrested  from  him  and  trans- 
ferred to  the  public.     The  mere  form  of  the  proceeding  in- 
stituted against  the  owner,  even  if  he  be  admitted  to  defend, 
cannot  convert  the  process  used  into  due  process  of  law,  if 
the  necessary  result  be  to  deprive  him  of  his  property  without 
compensation."    Again  the  court  says  on  page  234,  166  U. 
S.,  page  584,  17  Sup.  Ct.,  41  L.  Ed.  979:    ''But  a  state  may 
not,  by  any  of  its  agencies,  disregard  the  prohibitions  of  the 
fourteenth  amendment.     Its  judicial  authorities  may  keep 
within  the  letter  of  the  statute  prescribing  forms  of  procedure 
in  the  courts,  and  give  the  parties  interested  the  fullest  oppor- 
tunity to  be  heard,  and  yet  it  might  be  that  its'  final  action 
would  be    inconsistent    with    that   amendment.     In   deter- 
mining what  is  due  process    of  law,  regard  must  be  had 
to  substance,  not  to   form.     This  court,  recurring  to  the 
fourteenth  amendment,  has  said:    'Can  a  state  make  any- 
thing due  process  of  law  which  by  its  own  legislation  it 
chooses  to    declare  such?    To  affirm  this  is  to  hold  that 
the^  prohibition  to  the  states  is  of  no  avail  or  has  no  appli- 
cation where  the  invasion  of  private  rights  is  effected  under 
the  forms  of  state  legislation,'" — citing  Davidson  v.   City 
of  New  Orleans,  96  U.   S.  97,   102,  24  L.  Ed.  616.     It  is 
well  settled  that  the  denial  of  an  adequate  remedy  for  enforc- 
ing a  right  is  the  denial  of  the  right  itself,  and    the  adequacy 
of  the  remedy  must  be  determined  by  its  practical  results.     In 
Henderson  v.  Mayor,  92  U.  S.  259,  23  L.  Ed.  543,  the  court 
says:    "In  whatever  language  a  statute  may  be  framed,  its 
purpose  and  its  constitutional  validity  must  be  determined  by 
its  natural  and  reasonable  effect."    In  Simon  v.  Craft,  182  U. 
S.  427,  436,  21   Sup.  Ct.  836,  839.  45  L.  Ed.   1165,  the  court 
says:    "The  essential  elements  of  due  process  of  law  are  notice 
and  opportunity  to  defend.     In  determining  whether  such 
rights  were  denied,  we  are  governed  by  the  substance  of  things, 
and  not  by  mere  form. ' ' 
These  federal  citations  become  the  more  important  in  view 
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of  the  defendant's  claim  to  its  right  of  way  by  virtae  of  its 
acceptance  of  the  provisions  of  an  act  of  congress  entitled 
"An  act  to  aid  in  the  constructioa  of  telegraphs  and  secare  to 
the  government  the  nse  of  the  same  for  postal,  military  and 
other  porpoaes,"  approved  July  34,  1866.  For  this  conten- 
tion it  relies  on  the  case  of  Pensacola  Tel.  Co.  v.  W.  U.  Tel. 
Co.,96U.S.  I,  34L.  Ed.  708.  Bearing  in  mind  that  the  qneB- 
tion  before  ns  is  not  whether  the  defendant  shall  have  its 
right  of  way,  bat  whether  it  shall  pay  for  it,  the  case  it  cites 
becomes  an  aathority  against  it.  That  conit,  constming  the 
act,  says  on  page  11,  96  U.  S.,  24  L.  Ed.  708:  "It  gives  no 
foreien  corporation  the  right  to  enter  upon  private  property 
withont  the  consent  of  the  owner  and  erect  the  necessary 
stroctares  for  its  basiness,  bat  it  does  provide  that,  whenever 
the  consent  of  the  owner  is  obtained,  no  state  legislation  shall 
prevent  the  occapation  of  post  roads  for  telegraph  purposes 
by  snch  corporations  as  are  willing  to  avail  themselves  of  its 
privileges."  And  again,  00  page  12,  96  U.  S.,  34  L.  Ed.  70S, 
the  court  says:  "No  qneation  arises  as  to  the  aathority  of 
congress  to  provide  for  the  appropriation  of  private  property 
to  the  Qses  of  the  telegraph,  for  no  snch  attempt  has  been 
made.  The  use  of  public  property  atone  is  granted.  If  pri- 
vate property  is  reqnired.  it  must,  so  far  as  the  present  legisla- 
tion is  concerned,  be  obtained  by  private  arrangement  with 
its  owner.  No  compulsory  proceedings  are  authorized.  State 
sovereignty  under  the  constitution  is  not  interfered  with. 
Only  national  privileges  are  granted."  So  broad  a  disclaimer 
should  seem  to  settle  the  qaestion,  and,  on  reason  and 
authority,  we  concur  in  the  effect  of  the  federal  decisions  that 
the  act  of  congress  referred  to  gives  the  defendant  no  right  to 
any  part  of  the  land  of  the  plaintiff,  or  to  any  use  therein. 
Atlantic  &  P.  Tel.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co..  6  Biss. 
158,  Fed.  Cas.  No.  632;  W.  U.  Tel.  Co.  v.  American  Union 
Tel.  Co.,  g  Bias.  72,  Fed.  Cas.  No.  17,444. 

The  defendant  again  contends  that  as  its  poles  are  located 
on  the  right  of  way  of  the  railroad  company  (that  is,  its  poten- 
tial right  of  way),  and  as  it  has  acquired  its  easement  from  the 
railroad  company  by  condemnation  proceedings  under  the 
Code,  it  owea  no  further  duty  to  the  owner  of  the  land.  We 
cannot  concur  in  this  view.  The  land  on  which  the  poles  are 
situated  is  not  in  the  actual  possession  of  the  railroad  com- 
pany, and  apparently  never  has  been.  On  the  contrary,  it  has 
been  in  constant  cultivation  by  the  plaintiff  and  those  under 
whom  he  holds.  The  nature  of  the  easement  acquired  by 
railroad  companies  nnder  condemnation  proceedings  has  been 
too  recently  considered  by  this  court  to  require  further  dis- 
cussion. Shields  V.  Railroad  Co.,  139  N.  C.  i,  39  S.  E.  $82. 
In  that  case  the  court  says  on  page  4,  129  N.  C.  and  page  $83, 
39  S.  E. :  "It  therefore  seems  to  be  the  settled  law  in  this 
state,  so  far  as  judicial  construction  can  settle  a  question, 
that  a  railroad  company  by  condemnation  proceedings  only 
acquires  an  easement  upon  the  land  condemned,   with  the 
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rii:ht  to  actual  possession  of  so  much  only  thereof  as  is  nec- 
essary for  the  operation  of  its  road,  and  to  protect  it  against 
contingent  damages. "  It  is  not  contended  that  the  lines  of 
the  defendant  are  in  any  degree  essential  to  the  operation 
of  the  railroad  On  the  contrary,  it  is  stated  in  the  opinion  of 
the  coort  in  the  proceedings  under  which  the  defendant  claims 
to  have  acquired  its  easement  that  ^4he  raihroad  company 
denies  altogether  that  any  benefit  or  advantage  can  arise  to  it 
in  the  erection  of  the  telegraph  lines,  and,  on  the  contrary, 
avers  that  it  is  detrimental  to  it  in  the  last  degree."  Postal 
Tel.  Cable  Co.  v.  Southern  R.  Co.  (C.  C.)  89  Fed.  190,  196. 
Uoder  the  circumstances,  it  is  clear  that  the  additional  ease- 
ment claimed  by  the  defendant  is  an  additional  burden  upon 
the  land,  for  which  the  owner  is  entitled  to  just  compensation. 
Atlantic  &  P.  Tel.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  supra; 
Daily  v.  State,  51  Ohio  St.  348,  37  N.  E.  710,  24  L.  R.  A. 
734,  46  Am.  St.  Rep.  578;  Telegraph  Co.  v.  Pearce,  71  Md. 
^3S.  18  AtL  910,  7  L.  R.  A.  200;  Keasbey,  Electric  Wires,  § 
18$.  The  Maryland  case  is  an  able  and  elaborate  discussion 
of  the  entire  qaestion.  The  kindred  question  involving  the 
same  principle,  of  railroads  upon  streets,  is  fully  considered 
in  the  well-known  cases  of  Story  v.  Railroad  Co.,  90  N.  Y. 
122,  43  Am.  Rep.  146,  and  Lahr  v.  Railway  Co.,  104  N.  Y. 
268,  10  N.  E.  S28,  in  which  it  was  held  that  the  abutting 
owners  were  entitled  to  compensation  for  the  additional 
harden  imposed  upon  the  streets  by  the  elevated  roads. 
White  V.  Railroad  Co.,  113  N.  C.  610,  18  S.  E.  330,  22  L.  R.  A. 
627,  37  Am.  St.  Rep.  639,  is  also  a  well-considered  case  in  our 
Reports. 

The  plaintiff  was  not  a  party  to  the  condemnation  proceed- 
ings, nor  have  any  proceedings  been  instituted  against  him  by 
the  defendant  to  acquire  an  easement  or  any  other  right. 
The  defendant  relies  upon  that  part  of  section  2010  of  the 
Code  which  says:  ''And  if  the  use  or  right  sought  be  over  or 
upon  an  easement  or  right  of  way,  it  shall  be  sufficient  to  give 
jurisdiction  if  the  person  or  corporation  owning  the  easement 
or  right  of  way  be  made  a  party  defendant"  Here  the 
defendant  stops,  but  the  Code  immediately  proceeds  to  say : 
''Provided  that  only  the  interest  of  such  parties  as  are  brought 
before  the  court  ahaU  be  condemned  in  any  such  proceed- 
ings." By  the  very  terms  of  the  statute,  the  plaintiff  now 
stands  as  if  no  condemnation  proceedings  had  ever  been 
brought. 

Again,  the  defendant  contends  that  the  plaintiff  should  have 
proceeded  to  have  his  damages  assessed  under  chapter  49  of 
the  Code,  but  section  2010  gives  the  right  to  file  a  petition  in 
condemnation  proceedings  to  the  telegraph  company  alone, 
and,  with  section  201 1,  specifically  provides  how  the  proceed- 
ing shall  be  commenced.  Section  2012  evidently  refers  to  the 
proosedings  subsequent  to  the  filing  of  the  petition  and  the 
service  of  the  required  notices.     In  other  words,  it  refers  to 
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that  property,  aeaiost  bis  will,  for  a  public  purpose,  he  is 
entitled  to  all  tbe  safeenards  wbicb  tbe  law  bas  thrown  around 
tbe  exercise  of  the  tremendons,  tbooeb  wholesome,  right  of 
emineat  domain." 

Id  tbe  absence  of  material  error  the  jndgment  is  affirmed. 

MONTGOMERY,  J.,  dissents. 


Appeal  of  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Errors  of  Connecticut,  Nov.  ii,  igot.) 

[53  Atl.  Kep.  314.] 

Railroad  Cro»inga— Change  of  Stroet  Qrade— Conatruction  of  Bridgs. 

A  railroad  company  baving  conetructed  a  spur  track  across  a  higb- 

iray  at  grade,  and  it  being  part  of  its  ajstem,  and  being  presumed  to 

have    been    constructed    nith  due  authority,  and  the    company  being 

bound    to   maintain  and  operate  it  till  it  is  legally  discontinued,  and 

no  steps  for  discontinuance  having  been    taken,    the   court  has  jori«- 

dtction  to  order  a  bridge  for  support  of  such  track  under  wbich  the 

highiray  maj  be  carried. 

Appeal  from  superior  conrt,  Litchfield  conntr;  Alberto  T. 
Roraback,  Jadge. 

Petition  of  the  selectmen  of  tbe  town  of  Flymootb  to  the 
railroad  commissioners  to  compel  a  change  of  grade  in  a  high- 
way in  said  town  at  a  point  where  it  was  crossed  at  grade  b; 
tbe  railroad  of  tbe  New  York,  New  Haven  &  Hartford  Ratl- 
road  Company.  Tbe  commiaaioners  ordered  the  highway  to 
be  carried  under  the  railroad,  three-qaarters  of  tbe  expense  to 
fall  on  the  railroad  company  and  the  rest  on  the  town.  From 
this  order  the  raihroad  company  appealed  to  the  saperior  conrt 
for  Litchfield  connty  where  the  Bristol  &  Plainville  Tramway 
Company  was  made  a  party,  and  on  a  bearing  had  to  the  court 
a  jadgment  was  rendered  confirming  the  order  for  a  change  of 
grade,  except  that  the  coat  to  the  railroad  company  was  re- 
duced to  half  the  total  expense,  the  town  and  the  tramway 
company  each  to  pay  a  quarter.  Tbe  railroad  company 
appeals.     Affirmed. 

William  F.  Henney.  for  appellant  New  York.  N.  H.  &  H. 
R.  Co. 

Noble  E.  Pierce  and  Marcos  H.  Holcomb,  for  respondent 
Bristol  &  Plainville  Tramway  Co. 

Samuel  A.  Herman,  for  respondent  Town  of  Plymoatb. 

BALDWIN,  J.  The  appellant  is  the  successor  in  title  to  a 
railroad  company  wbich  laid  several  tracks  across  an  existing 
highway  at  grade.  One  of  these  is  a  spur  track,  leading  to  a 
warehouse  owned  by  private  individuals,  and  on  which  tbe 
appelUnt  also  was  in  the  habit  of  placing  cars  from  wbich  to 
deliver  goods  to  other  parties.  This  diverges  from  the  main 
tracks  at  a  point  several  hundred  feet  distant  from  tbe  high- 
way.    The  order  appealed   from  requires  tbe  construction  of 
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two  bridges  under  which  the  highway  is  to  be  carried.  One 
of  them  is  solely  for  the  support  of  the  spur  track,  and  will  be 
over  TO  feet  distant  from  the  other.  At  the  hearing  in  the 
superior  coart  the  appellant  claimed  that  the  expense  of  the 
change  of  grade  asked  for  woald  be  so  great  that  no  change 
should  be  ordered,  and  included  in  its  estimate  of  such  ex- 
pense the  cost  of  the  bridge  for  the  spur  track.  Such  a  bridge 
will  cost  about  $S.ooo,  and  the  appellant  now  claims  that  the 
court  had  no  jurisdiction  to  order  one,  since  this  track  was 
laid  simply  to  facilitate  business  with  the  owner  of  a  par- 
ticular warehouse.  The  finding  does  not  support  this  claim. 
It  shows  that  the  track  is  also  used  for  the  delivery  of  goods 
to  other  parties,  and  that  it  is  part  of  the  appellant's  railroad 
system.  That  it  was  constructed  without  due  authority  of  law 
is  not  to  be  presumed ;  and  it  could  not  have  been  legally 
laid  on  the  highway  except  by  virtue  of  a  special  franchise, 
and  pursuant  to  a  location  duly  made  by  the  appellant  and 
approved  by  the  railroad  commissioners.  Canastota  Knife  Co. 
V.  Newington  Tramway  Co.,  69  Conn.  146,  160,  36  Atl.  1107. 
Being  a  part,  and  apparently  a  material  part,  of  the  appel- 
lant's railroad  system  in  the  locality  in  question,  it  was  bound 
to  maintain  and  operate  this  track  until  it  should  be  legally 
discontinued.  State  v.  Hartford  &  N.  H.  R.  Co.,  29  Conn. 
S38.  S47*  No  step  towards  its  discontinuance  had  been  taken 
when  the  cause  was  heard  in  the  superior  court,  and  the 
appellant  cannot  complain  that  the  judgment  was  not  so 
framed  as  to  provide  for  a  possibility,  which  it  had  not  sug- 
gested, of  a  discontinuance  at  some  future  period. 

It  is  also  assigned  for  error  that  at  least  half  of  so  much  of 
the  whole  expense  of  elevating  the  tracks  and  bridging  the 
highway  as  was  not  assessed  against  the  town  should  have 
been  charged  upon  the  tramway  company.  The  petition  of 
the  town  was  brought  at  the  instance  of  that  company,  and  by 
the  erection  of  the  main  bridge  ordered  it  would  be  enabled 
to  construct  a  contemplated  extension  of  its  road,  authorized 
by  its  charter,  with  more  convenience  and  less  expense.  No 
evidence  was  offered  to  show  which  company  would  derive 
the  most  benefit  from  the  elimination  of  the  grade  crossing, 
or  upon  which  any  definite  rule  of  apportionment,  as  be- 
tween them,  could  be  founded,  nor  was  any  decisive  light  as 
to  these  matters  obtained  from  a  view  of  the  premises  taken 
by  the  court  at  the  request  of  all  parties.  The  town  could 
not  be  charged  with  more  than  a  quarter  of  the  expense  (Gen. 
St.  §  3713),  and  this  full  amount  was  assessed  against  it  in  the 
jadgment.  Under  these  circumstances  it  was  necessary  and 
proper,  if  the  tramway  company  was  to  pay  anything,  to 
make  such  an  apportionment  between  it  and  the  appellant  as 
might  seem,  on  the  whole,  just  and  fair  (Gen.  St.  §  3716) ; 
and  there  is  nothing  in  the  record  to  indicate  that  any 
inequitable  result  was  reached. 

There  is  no  error.    The  other  judges  concurred. 
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Seattle  &  M.  R.  Co.  v.  Bellinghau  Bay  &  E.  R.  Co. 

{Supreme  Court  o/  fVashington,  Aug.  t6,  ipot.t 

[69  Pac.  Rep.  1107.] 

Railroad    Right  of   Way  of  Anothar   Company— Certiorari  to  Rsvisw 
Condomnation  Proceedings — Jurtadiction. 

Const,  art.  1,  I  16,  provides  that,  whenever  as  attempt  Is  made  to 
take  private  property  for  a  nae  aUee:ed  to  be  public,  the  qnestion 
whether  the  contemplated  use  be  really  public  shall  be  a  judicial  qnet- 
tion,  and  determined  as  auch,  without  reg-ard  to  any  leg-islative  auei- 
tion  that  the  use  is  public.  Article  4,  |  4,  provides  that  the  supreme 
court  shall  have  power  to  issue  writs  of  certiorari,  etc.«  and  all  other 
writs  necessary  and  proper  to  the  complete  ezerciae  of  its  appellate 
and  revisory  jurisdiction.  No  review  on  appeal  of  the  question  of 
public  use  and  interest  involved  in  the  exercise  of  eminent  domiiD 
proceedings  is  allowed :  Aeld,  that  the  supreme  court  had  juriadictioii 
to  issue  certiorari  to  bring  up  for  review  the  record  in  an  action 
adjndgring  the  right  of  way  of  one  railroad  necessary  for  another 
road,  that  the  intended  use  was  a  public  one,  and  that  the  pnbUc 
interest  required  its  appropriation. 
Same— Same— Same— Same— Sufficiency  of  Application. 

An  application  for  certiorari,  praying  for  a  review  of  an  adjudica- 
tion that  the  right  of  way  of  one  railroad  can  be  condemned  for  the 
use  of  another  railroad,  or  that  it  is  for  a  public  use,  and  required  by 
the  public  interest,  and  denying  the  power  to  appropriate  such  prop- 
erty because  it  is  already  appropriate  for  the  construction  and  oper- 
ation  of  a   railroad,    states    sufficient  cause  for  the  issuance  of  the 

Same — Same. 

2  BalUnger's  Ann.  Codes  &  St.  I  5647,  authoriilng  the  appropria- 
tion by  a  railroad  of  a  longitudinal  section  of  existing  right  of  way 
through  canons,  passes,  and  detilea,  does  not  exclude  the  appropria- 
tion of  existing  right  of  way  in  all  other  cases;  and  one  railroad 
may,  when  necessary,  condemn  a  right  of  way  through  the  right  of 
way  of  another  railroad  not  in  use  for  railroad  pnrpoaes,  and  not 
necessary  for  the  corporation  franchises. 
Same — Same.* 

The  taking  of  an  existing  right  of  way  for  the  right  of  way  of 
another  railroad,  which  waa  shown  to  l>e  practicable,  necessary,  and 
reasonably  safe,  did  not  violate  the  rights  of  the  first  company. 

Certiorari  to  snperior  court,  Wbatcom  coanty;  Jeremiah 
Neterer,  Judge. 

Certiorari  by  the  Seattle  &  Montana  Railroad  Company  to 
the  saperior  court  of  Whatcom  coanty  to  review  a  jndEmeDt 
for  plaintifl  in  a  condemnation  proceedine  by  the  Belliag:ham 
Bay  &  Eastern  Railroad  Company  against  relator.     AfGrmed. 

Kerr  &  McCord  and  Will  H.  Thompson,  for  petitioner. 

Dorr  &  Hadley,  for  reapoDdent. 

REAVIS,  C.  J.  The  Bellingham  Bay  &  Eastern  Railroad 
Company,  respondent,  brought  an  action  in  the  snperior 
coart  of  Whatcom  county  to  condemn  for  its  nse  as  a  right  of 
way  certain  real  property  owned  by  the  Seattle  &  Montana 
Railroad  Company,  the  petitioner,  at   FairbBven.     Upon  the 

*See  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Board  of  Com'rs  of  Jackson 
Coanty  (Ind.),  20  Am.  &  Eng.  R.  Caa.,  N.  S.,  716,  and  foot-note. 
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trial  of  the  action  it  was  adjudged  that  the  right  of  way 
described  in  the  petition  and  sought  to  be  appropriated  was 
necessary  for  the  respondent  railway  company,  and  the  in- 
tended use  thereof  a  public  one,  and  that  the  public  interests 
required  the  appropriation  thereof,  and  an  order  was  entered 
directing  that  a  jury  be  impaneled  to  assess  the  damages  for 
the  taking  of  petitioner's  property.  Petitioner  excepted,  and 
in  this  proceeding  prays  a  review  of  the  adjudication  that  the 
property  sought  to  be  condemned  can  be  taken  for  this  uFe» 
or  that  it  is  for  a  public  use  and  required  by  the  public  in- 
terest, and  denies  the  power  to  appropriate  the  property  of 
the  petitioner,  because,  as  alleged,  it  is  already  appropriated 
by  petitioner  for  a  public  use ;  that  is,  the  construction  and 
operation  of  its  own  railway.  After  finding  the  preliminary 
facts  of  notice,  hearing,  and  that  each  (petitioner  and  re- 
spondent) is  a  railway  company  operating  lines  of  railroad 
between  Fairhaven  and  other  points,  and  that  each  is  author- 
ized to  own  and  condemn  real  property  for  such  uses,  the  other 
material  facts  in  issue  are  set  forth  as  follows:  ''(12)  That 
the  respondent  [here  petitioner],  Seattle  &  Montana  Railroad 
Company,  is  the  owner  of  the  lands  sought  to  be  appropriated, 
and  that  the  same  are  embraced  within  a  tract  of  land  100 
feet  in  width  owned  by  said  Seattle  &  Montana  Railroad 
Company,  and  claimed  by  it  as  right  of  way  for  its  railroad, 
which  said  lOO-foot  strip  of  land  has  been  acquired  by  said 
Seattle  &  Montana  Railroad  Company  by  purchase  for  railway 
purposes,  but  has  never  been  condemned  for  such  purposes. 
(13)  That  the  respondent  [Here  petitioner],  Seattle  &  Montana 
Railroad  Company,  requires  for  the  operation  of  its  railway 
line  and  system  over  and  across  said  lOO-foot  strip  and  alleged 
rifirht  of  any  one  main  track,  a  passing  track,  and  two  storage 
tracks,  and  no  more, — making  four  tracks  in  all, — and  that  none 
of  said  land  sought  to  be  appropriated  by  petitioner,  Belling- 
ham  Bay  &  Eastern  Railroad  Company,  is  necessary  or 
required  for  the  use  of  the  respondent,  Seattle  &  Montana 
Railroad  Company,  in  the  operation  of  its  railroad,  and  that 
the  taking  and  appropriation  thereof  by  said  petitioner  will 
not  interfere  with  the  operation  of  said  four  tracks  of  said  re- 
spondent, Seattle  &  Montana  Raihroad  Company,  nor  with 
the  operation  of  its  said  railway  system,  in  any  manner  or 
at  alL  (14)  That,  in  the  construction  and  for  the  necessary 
operation  and  maintenance  of  said  line  of  railroad  of  said 
petitioner  [here  respondent],  it  is  necessary  for  it  to  have 
each  and  every  part  and  parcel  of  said  above-described  tract 
of  land  for  such  right  of  way,  for  the  uses  and  purposes 
of  its  railway,  over  and  across  said  lands,  real  estate,  and 
premises  as  hereinbefore  described,  (ic;)  That  the  contem- 
plated use  for  which  the  said  land,  real  estate,  and  premises 
are  sought  to  be  appropriated  is  really  a  public  use,  and  that 
the  public  interest  requires  the  prosecution  of  the  enterprise 
being  prosecuted  by  petitioner,  and  requires  the  appropria- 
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tion  of  said  lands  as  ptaye^form  said  petition,  and  that  the 
said  iand»  vuJk  estate,  and  premises  so  sought  to  be  appro- 
priated are  required  and  necessary  for  the  purposes  of  such 
enterprise."  Petitioner  excepted  to  the  findings  of  fact 
numbered  here,  and  the  evidence  is  before  us  by  stipulation. 
Respondent,  the  Bellingham  Bay  &  Eastern  Raihroad  Com- 
pany, demurs  to  the  petition  for  the  writ,  and,  in  objecting 
thereto,  alleges  want  of  jurisdiction  in  this  court  to  issue  the 
writ,  and  because  the  application  does  not  state  facts  sufiB- 
cient  to  state  a  cause  of  action. 

I.  The  demurrer  will  first  be  considered.  Our  constitution 
(article  i,  §  i6)  declares:  ^^ Private  property  shall  not  be 
taken  for  private  use,  except  for  private  ways  of  necessity, 
and  for  drains,  flumes,  or  ditches  on  or  across  the  lands  of 
others  for  agricultural,  domestic,  or  sanitary  purposes.  No 
private  property  shall  be  taken  or  damages  for  public  or  pri- 
vate use  without  just  compensation  having  been  first  made, 
or  paid  into  court  for  the  owner,  and  no  right-of-way  shall  be 
appropriated  to  the  use  of  any  corporation  other  than  munic- 
ipal until  full  compensation  therefor  be  first  made  in  money, 
or  ascertained  and  paid  into  court  for  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed  by  such  cor- 
poration, which  compensation  shall  be  ascertained  by  a  jury, 
unless  a  jury  be  waived,  as  in  other  civil  cases  in  courts  of 
record,  in  the  manner  prescribed  by  law.  Whenever  an 
attempt  is  made  to  take  private  property  for  a  use  alleged  to 
be  public,  the  question  whether  the  contemplated  use  be 
really  public  shall  be  a  judicial  qdestion,  and  determined  as 
such,  without  regard  to  any  legislative  assertion  that  the  use 
is  public.''  ''Whenever  an  act  determines  a  question  of  right 
or  obligation  or  of  property,  as  the  foundation  upon  which  it 
proceeds,  such  an  act  is  to  that  extent  judicial."  Wulzen  v. 
Board  (Cal.)  35  Pac.  3S3.  40  Am.  St.  Rep.  17;  Sinking-Fund 
Cases,  99  U.  S.  761,  2$  L.  Ed.  496.  The  jurisdiction  of  this 
court  is  clearly  defined  in  article  4.  §  4f.of  the  conistitution,  as 
follows :  ''The  supreme  court  shall  have  original  jurisdiction  in 
habeas  corpus  and  quo  warranto  and  mandamus  as  to  all  state 
officers,  and  appellate  jurisdiction  in  all  actions  and  proceed- 
ings, excepting  that  its  appellate  iurisdiction  shall  not  extend 
to  civil  actions  at  law  for  the  recovery  of  money  or  personal 
property  when  the  original  amount  in  controversy  or  the  value 
of  the  property  does  not  exceed  the  sum  of  two  hundred  dol- 
lars, unless  the  action  involves  the  legality  of  a  tax,  impost, 
assessment,  toll,  municipal  fine,  or  the  validity  of  a  statute. 
The  supreme  court  shall  also  have  power  to  issue  writs  of 
mandamus,  review  prohibitior,  habeas  corpus,  certiorari,  and 
all  other  writs  necessary  and  proper  to  the  complete  exercise 
of  its  appellate  and  revisory  jurisdiction.  Each  of  the  judges 
shall  have  power  to  issue  writs  of  habeas  corpus  to  any  part 
of  the  state  upon  petition  by  or  on  behalf  of  any  person  held 
in  actual  custody,  and  may  make  such  writs  returnable  before 
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himself,  or  before  the  sapreme  court,  or  before  any  superior 
coart  of  the  state,  or  any  iodge  thereof."  It  has  appellate 
jurisdiction  in  all  actions  and  proceedings  except  in  civil 
actions  at  law  for  the  recovery  of  money  or  personal  property, 
where  the  original  amount  in  controversy  or  the  value  of  the 
property  does  not  exceed  the  sum  of  $200.  It  may  also  issue 
all  writs  necessary  to  its  appellate  and  revisory  power.  But 
it  is  urged  that  the  court,  in  Seattle  &  M.  Ry.  Co.  v.  State, 
S  Wash.  807,  32  Pac.  744,  deniestthe  power  to  issue  the  writ 
of  certiorari  to  review  the  adjudication  of  the  question  of  pub- 
lic use  and  necessity  in  the  superior  court.  It  may  be  observed 
that  the  court  there  did  not  consider  the  nature  of  the  appeal 
act  in  eminent  domain  cases,  and  the  writ  was  denied  because 
a  remedy  v^s  assumed  to  exist  in  appeal.  However,  later,  in 
the  case  of  Western  American  Co.  v.  St.  Ann.  Co. ,  22  Wash. 
I  $8,  60  Pac.  IS8,  it  is  decided  that  the  only  question  which 
can  be  reviewed  on  appeal  under  the  special  statute  for  that 
purpose  is  the  '' propriety  and  justness  of  the  damages" ;  and 
the  following  language  found  in  Western  American  Co.  v.  St. 
Ann.  Co.,  supra:  ''But  we  do  not  see  any  particular  merit  in 
this  contention,  for  questions  which  the  law  submits  to  the 
ezclnsive  jurisdiction  of  the  superior  courts  may  be  as  purely 
judicial  questions  as  though  they  were  tried  in  this  court," — 
can  only  apply  to  the  exception  which  the  constitution 
declares  to  the  appellate  jurisdiction  of  this  court.  The  legis- 
lature can  make  no  exception.  It  may  fail  to  provide  the 
procedure  for  appeal  in  a  special  case,  but  the  power  of  con- 
stitutional review  still  remains  in  this  court.  In  Browne  v. 
Gear,  21  Wash.  147,  ^7  Paa  359,  we  defined  the  power  of  the 
superior  court  and  the  functions  of  the  writ  of  certiorari  under 
the  statute.  The  writ  was  issued  in  State  v.  Moore.  23  Wash. 
276,  62  Pac.  769.  In  State  v.  Superior  Court  of  Kings  Co., 
66  Pac.  385,  the  writ  was  issued  where  appeal  was  inadequate, 
and  the  revisory  power  of  this  court  was  exercised  in  review- 
ing and  correcting  an  order  of  the  superior  court.  It  having 
been  adjudged  thuat  no  review  on  appeal  of  the  question  of 
public  use  and  interest  involved  in  the  exercise  of  eminent 
domain  proceedings  now  exists,  it  follows  that  the  writ  of 
certiorari  may  be  issued  to*  bring  up  the  record  for  review  in 
the  proceedings  for  appropriation  of  the  right  of  way  through 
petitioner's  real  property.  The  application  for  the  writ  states 
sufficient  cause  for  its  issuance. 

2.  The  real  property  through  which  the  right  of  way  is 
sought  to  be  appropriated  was  purchased  by  petitioners  1 1 
years  ago.  and  is  parcels  included  in  a  larger  tract  of  tide  lands 
purchased  at  the  same  time  by  the  petitioner.  Other  portions 
of  such  land  so  purchased  have  been  granted  by  petitioner 
to  various  parties,  who  have  erected  thereon  improvements 
such  as  foundries  and  canneries.  All  the  property  lies  within 
the  city  limits  of  Fairhaven.  Petitioner  has  reserved  too  feet 
(or  its  right  of  way.    There  are  two  raihroad  tracks  which  are 
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spun  in  operation  by  petitioner  upon  this  lOO  feet.  The  strip 
of  land  soc^bt  to  be  condemned  is  28  feet  taken  ofi  one  side  of 
the  100  feet  for  a  distance  of  several  hnndred  feet  in  length. 
The  respondent's  road  enters  the  town  across  the  water  and 
tide  Jots,  and  seeks  to  go  to  its  terminal  erounds  by  a  line  that 
diaeonally  crosses  the  tracks  and  right  of  way  beloneing  to 
petitioner,  also  sitoated  on  tide-land  lots.  It  then  seeks  to 
continue  on  its  proposed  right  of  way  oE  28  feet  for  several 
hundred  feet  parallel  to  the  tracks  of  petitioner  to  its  terminal 
grounds.  It  is  maintained  by  counsel  for  petitioner  that, 
where  one  railroad  has  appropriated  real  property  for  its  uses, 
another  railroad  company  cannot  longitudinally  appropriate 
a  part  of  the  right  of  way  for  the  same  uses,  and  the'  point  is 
urged  that  property  once  appropriated  to  a  public  use  cannot 
be  condemned  for  another  public  use  without  express  legisla- 
tive authority.  It  is  further  asserted  that  there  is  no  such 
express  authority  from  the  legislature;  and  section  5647,3 
Ballinger's  Ann.  Codes  &  St.,  is  referred  to  as  containing  an 
express  provision  for  appropriation  of  a  longitudinal  section 
of  existing  right  of  way  through  canons,  passes,  and  defiles, 
and  it  is  inferred  therefrom  that  such  provision  is  exclusive, 
and  no  other  appropriation  of  such  right  of  way  than  ex- 
pressed in  the  statute  can  be  implied.  The  question  is,  does 
the  section  mentioned  intend  such  right  of  condemnation  as 
13  granted  in  the  general  statute  of  eminent  domain?  The 
right  is  expressed  in  the  authority  for  judgment  as  follows: 
"And  at  the  time  of  rendering  judgment  for  damages,  whether 
upon  default  or  trial,  the  court,  or  judge  thereof,  shall  enter  a 
judgment  or  decree  authorizing  said  railroad  company  to 
occupy  and  use  said  right-of-way,  road-bed.  and  track,  if  nec- 
essary, in  common  with  the  railroad  company  or  companies 
already  occupying  or  owning  the  same,  and  defining  the  terms 
and  conditions  upon  which  the  same  shall  be  so  occupied  and 
used  in  common."  The  purpose  of  this  enactment  is  to  pre- 
vent any  railroad  from  occupying  its  own  tracks  exclusively 
where  the  physical  couditions  are  such  that  another  railway 
cannot  be  operated  through  such  place,  and  the  statute  con- 
templates, if  necessary,  a  common  easement  over  the  same 
land  and  tracks.  The  section  is  a  part  of  the  general  statute 
relating  to  eminent  domain.  Sections  5637-5643,  inclusive, 
2  Ballinger's  Ann.  Codes  &  St..  prescribe  the  procedure  for 
condemnation  of  right  of  way  by  railroad  companies.  The 
court  in  such  proceedings  must,  from  competent  proof,  adjudge 
that  the  contemplated  use  of  the  land  sought  to  be  appro- 
priated is  a  public  use,  and  that  the  public  interests  require 
the  prosecation  of  the  enterprise.  Perhaps  the  stroi^est 
authority  in  support  of  the  positiou  urged  by  petitioner  is  the 
case  of  Illinois  Cent.  R.  Co.  v.  Chicago,  B.  &  N.  R.  Co.  (Ill.> 
13  N.  E.  140.  In  that  case  an  endeavor  was  made  by  the 
petitioner  to  condemn  a  part  of  the  right  of  way  along  the  Mis- 
sissippi river  bottom  belonging  to  another  railroad  company. 
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The  way  had  been  acquired  partly  through  a  grant  by  con- 
gress, and  the  remainder  by  condemnation  under  the  state 
statutes.  The  general  statute  of  Illinois  authorized  a  railroad 
company  to  appropriate  absolutely  ^'a  stream  of  water,  water- 
course, street,  highway,  plank-road,  turnpike,  road,  or 
canaL*'  The  court  held  that,  the  legislature  having  under- 
taken to  prescribe  what  particular  public  properties  might  be 
appropriated,  the  rule,  ^^Expressio  unius  est  exclusio 
alterius/^  was  applicable.  Our  statute  is  general,  and 
authorizes  the  appropriation  of  ^'all  land,  real  estate,  or  other 
property"  necessary  foi  the  construction  of  the  railroad.  It 
also  appears  in  the  Illinois  case  that  the  right  of  way  sought 
to  be  condemned  was  acquired  by  the  railroad  occupying  it 
through  legislative  grant  and  by  condemnation.  In  some  of 
the  authorities  cited  by  counsel  for  petitioner  the  language 
used  seems  to  justify  the  position  urged  by  counsel,  that  a 
right  of  way  owned  by  one  railroad  company  cannot,  without 
express  legislative  authority,  be  condemned  for  another  pub- 
lic use  of  the  same  nature.  Among  them  are  Railroad  Co.  v. 
Brownell  24  N.  Y.  34S ;  Baltimore  &  O.  S.  W.  Ry.  Co.  v. 
Board  of  Com'rs  of  Jackson  Co.  (Ind.  Sup.)  ^8  N.  E.  837i 
839;  State  V.  Mayor,  etc.,  of  City  of  Paterson  (N.  J.  Sup.)  39 
Atl.  680.  It  may  be  observed  that  in  some  of  these  cases  the 
claim  made  by  the  appropriator  was  for  the  condemnation  of 
raiboad  tracks  in  operation,  or  for  depot  grounds  already 
occupied,  and  the  use  sought  by  condemnation  was  incon- 
sistent with  the  operation  of  the  railroad  company  already 
owning  the  property.  But  the  general  rule  maintained  by  the 
petitioner,  and  the  authorities  supporting  the  same,  is  not  so 
applied  as  to  prevent  one  railroad  from  taking  the  property 
which  is  not  in  use  for  railroad  purposes,  and  not  necessary 
for  the  corporate  franchises.  Lewis,  Em.  Dom.  (2d  Ed. )  8 
267a,  and  authorities  cited.  The  following  rule  stated  in  the 
text  by  the  same  author  (section  267b)  seems  to  be  well  sup- 
ported by  the  authorities  referred  to  therein :  '  4t  is  manifest, 
however,  tbat  even  a  railroad  company  which  is  organized 
nnder  a  general  law  may  show  a  reasonable  necessity  for  tak- 
ing part  of  the  right  of  way  of  another  road,  as  when  it  is 
located  through  a  town  in  which  another  road  has  been  pre- 
viously built,  and  the  topography  or  other  conditions  are  such 
that  the  new  road  cannot  reasonably  be  located  so  as  to 
aocommodate  the  public  and  accomplish  the  object  in  view 
without  either  encroaching  on  the  right  of  way  of  another 
company,  or  incurring  ruinous  or  greatly  increased  expense. 
The  same  necessity  may  arise  in  mountainous  counties,  or 
eke  the  first  company  might  preclude  all  others  from  reaching 
certain  localities.  But  this  implied  authority  only  extends  to 
the  taking  of  so  much  of  the  right  of  way  of  the  first  company 
as  can  be  spared  without  material  detriment.  The  question  is 
whether  the  new  condemnation  can  be  made  without  destroy- 
ing the  use  and  usefulness  of  that  part  of  the  first-acquired 
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risht  of  war  which  is  in  actaal  ase,  or  so  ohgtractins  or 
hinderins  or  embarraastoe  it  as  to  render  it  ansafe.  Just 
what  the  decree  or  neceisity  mnst  be  to  jnstify  the  taking,  tt 
is  difficult  to  say.  One  company  cannot  take  part  of  the  right 
of  way  of  another  merely  Iwcanse  it  is  more  convenient.  It 
is  largely  a  qaestion  of  practicability  and  expense, — of  com- 
parative advantc^e 'and  injary, — having  regard  always  to  the 
interests  of  the  pnblic,  for  whose  benefit  the  general  aathority 
ia  given,  and  the  particalar  taking  proposed." 

3.  In  the  present  instance  it  appears  that  about  11  years 
ago  petitioner  acquired  by  purchase  a  considerable  area  of 
tide  lands  in  front  of  the  city  of  Fairhaven.  This  quantity  of 
tide  lands  was  evidently  not  all  acquired  for  its  corporate  pur- 
poses and  uses.  Subsequently  it  has  sold  for  private  par- 
poses  several  parcels,  and  still  owns  several  parcels  not  id  use 
for  railroad  purposes.  Its  reservation  of  the  100  feet  for  right 
of  way  has  not  yet  been  used,  with  the  exception  of  the  two 
spurs  for  trackage  purposes  extending  from  its  station.  The 
proofs  offered  by  the  petitioner  tended  to  show  a  con- 
templated use  for  at  least  four  tracks,  and  that  the  same  were 
intended  to  be  constructed  immediately.  The  proofs  at  the 
hearing  also  tended  to  show  that  30  feet  was  sufBcient  for  the 
operation  of  two  tracks,  or  60  feet  for  the  four  proposed 
tracks.  Respondent  seeks  to  acquire  28  feet  for  two  trades. 
There  is  teattmony  tendii^  to  show  that  the  operation  of 
trains  by  the  two  railroad  companies,  if  respondent  is  given 
the  appropriation  sought,  is  practicable,  and,  with  care  and 
some  increased  cost,  is  reasonably  safe.  It  was  observed  in 
Mobile  &  G.  R.  Co.  v.  Alabama  Midland  Ry.  Co.,  87  Ala.  so8, 
6  South.  404:  "As  a  general  proposition,  it  may  be  said  that 
railroad  companies  organized  under  the  general  laws  are 
authorized  by  the  statutes  to  acquire  by  condemnatioo  the 
right  of  way  of  another  corporation,  when  essential  to  the 
accomplishment  of  their  principal  purposes,  or  when  there  is 
space  for  the  tracks  of  parallel  roads  without  obstmctiog  the 
Qse  of  the  same.  The  statutes  have  been  so  construed,  and  to 
that  construction  we  adhere.  Armiston  &  C.  R.  Co.  v. 
Jacksonville,  G.  &  A.  R.  Co.,  83  Ala.  297,  z  South.  710;  East 
&  W.  R.  Co.  V.  East  Tennessee,  V.  &  G.  R.  Co.,  71  Ala.  275." 
The  principle  is  stated  in  Re  City  of  Buffalo,  68  N.  Y.  167: 
"Id  determining  whether  a  power  generally  given  is  meant  to 
have  operation  upon  lands  already  devoted  by  legislative  au- 
thority to  a  public  purpose,  it  is  proper  to  consider  the  nature 
of  the  prior  public  work,  the  public  use  to  which  it  is  applied, 
the  extent  to  which  that  use  would  be  impaired  or  diminished 
by  the  taking  of  sach  part  of  the  land  as  may  be  demanded 
for  the  subsequent  public  use.  If  both  uses  may  not  stand 
together,  with  some  tolerable  interference,  which  may  be 
compensated  by  damages  paid ;  if  the  latter  use,  when  exer- 
cised, aiQBt  supersede  the  former, — it  ts  not  to  be  implied, 
from  a  general  power  given,  without  having  in  view  a  then 


Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        167 

Kansas  City  S.  Ry.  Co.  v»  Billingslea 

ezistiog  and  particniar  need  therefor,  that  the  legislature 
meant  to  subject  lands  devoted  to  a  public  use  already  in 
exercise  to  one  which  might  thereafter  arise.  A  legislative 
intent  that  there  should  be  such  an  effect  will  not  be  inferred 
from  a  gift  of  power  made  in  general  terms.''  The  following 
authorities  are  pertinent :  Grand  Rapids,  N.  &  L.  S.  R.  Co. 
V.  Grand  Rapids  &  I.  R  Co.,  24  Am.  Rep.  541;;  Colorado  £. 
Ry.  Co.  V.  Union  Pac.  R.  Co.  (C.  C.)  41  Fed.  293;  Baltimore 
&  O.  S.  W.  R.  Co.  V.  Board  of  Com'rs  of  Jackson  Co.  (Ind. 
Sap. )  58  N.  E.  837 ;  Northwestern  TeL  Exch.  Co.  v.  Chicago, 
M.  &St.  P.  Ry.  Co.  (Minn.)  79  N.  W.  317.  The  necessity 
must  always  be  shown  when  one  railroad  attempt  to  appro- 
priate the  property  of  another.  This  necessity  was  found  by 
the  court.  This  principle  is  stated  in  Mobile  &  G.  R.  Co.  v. 
Alabama  Midland  Ry.  Co.,  supra,  as  follows:  ''A  necessity, 
such  as  authoriites  one  railroad  corporation  to  condemn  a  part 
of  the  right  of  way  of  another,  does  not  mean  an  absolute  and 
unconditional  necessity,  as  determined  by  physical  causes, 
but  a  reasonable  necessity  under  the  circumstances  of  the 
particular  case,  dependent  upon  the  practicability  of  another 
route,  considered  in  connection  with  the  relative  cost  to  one 
and  probable  injury  to  the  other ;  and  the  right  of  condemna- 
tion is  not  made  out  unless  the  petitioning  company  shows 
that  the  cost  of  acquiring  and  constructing  its  road  on  any 
other  route  clearly  outweighs  the  consequent  damage  which 
may  result  to  the  older  company,  not  including  the  question 
of  competition  for  the  business  of  a  manufacturing  (or  other 
large)  establishment  on  the  line  of  the  proposed  route. ' ' 

From  the  review  on  the  merits,  as  it  appears  from  the 
record  before  us,  we  conclude  that  no  rule  of  law  affecting  the 
rights  of  petitioner  has  been  violated  to  its  prejudice.  Re- 
lative to  the  facts  found  by  the  superior  court,  an  examina- 
tion of  the  bill  of  exceptions  shows  that  competent  proof  was 
made  of  all  the  facts  necessary  to  be  found,  and  there  is  no 
such  preponderance  of  proof  against  the  findings  as  to  set 
them  aside.  The  order  of  the  superior  court  is  therefore 
afiSnned. 

ANDERS,  MOUNT,  DUNBAR,  WHITE,  and  HADLEY, 
JJ.,  concur.  

Kansas  City  S.  Ry.  Co.  et  al,  v.  Billingslea. 

{Circuit  Court  0/  Appeals ^  Fifth  Circuity  May  31, 1902.) 

[116  Fed.  Rep.  335.] 

Appeal-^Questions  Reviewable — Excessive  Verdict. 

The  circuit  court  of  appeals  cannot  review  a  judgment  on  tlie 
gronnd  that  the  jury  was  not  impartial  unless  the  record  afiQrma- 
tivdy  shows  that  it  was  improperly  influenced,  or  was  governed  by 
passion  or  prejudice ;  and  that  the  verdict  may  have  been  for  too 
large  an  amount  does  not  show  either  of  such  facts. 

Same— Sufficiency  of  Evidence. 
Where  defendant  did  not  ask  the  direction  of  a  verdict,  the  circuit 
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Same. 

Contributory  negligence  is  a  matter   of   defense,    and,    wliere  the 
question   has  been  submitted  to  the  jarj   under  proper  instracttont, 
tbeir  finding'  thereon  cannot  be  revieired  on  a  writ  of  error. 
Master  and  Servant — Injury  of  Switchman — Contributory  Negligence.* 

Contributor}'  negligence  on  the  part  of  a  railroad  awitchman  can- 
not be  predicated  on  the  mere  fact  that  he  nonnted   a   moving  train 
which  was  being  switched  in   the    yards    of  the    company    where  he 
was  at  work. 
Same— Aaaumed  Risks— Servant  Employed  in  Making  Place  Safs. 

A  railroad  switchman  who,  with  knowledge  that  the  yards  in  which 
he  was  working  had  become  defective  and  dangerous  by  reason  of 
loose  stones  and  rock  which  had  been  left  therein,  in  the  vicinity  of 
the  tracks,  on  being  told  by  the  foreman  that  he  was  going  to  dear 
away  the  abstractions,  consented  to  remain  in  the  service,  and  as- 
sisted in  the  work  by  switching  cars  to  the  places  needed,  while  to 
engaged  assumed  the  risk  from  such  obstructions ;  and  he  had  so 
right  to  rely  absolutely  on  a  statement  of  the  foreman  that  a  certain 
part  of  the  yards  had  been  cleared,  where  he  had  equal  opportunity 
to  see  and  know  the  fact. 

In  Error  to  the  Circait  Coart  oE  the  United  States  for  the 
Eastero  District  of  Texas. 

This  is  an  action  at  law  b;  the  defendant  in  error,  Robert 
H.  Billinealea,  herein  called  plaintiff,  to  recover  damages  for 
personal  injuries  against  the  Kansas  City  Sonthem  Railva; 
Company  and  Sansnel  W.  Fordyce  and  Webster  Withers,  as 
receivers  of  the  properties  of  the  Kansas  City,  Pittsburg  & 
Gulf  Railway  Conspany,  the  Texarkana  &  Ft.  Snsith  Railway 
Company,  and  the  Kansas  City,  Shreveport  &  Gulf  Railway 
Company,  herein  styled  defendants. 

The  cause  of  action  accrued  against  said  Fordyce  and 
Withers,  receivers  as  aforesaid;  and  the  Kansas  City  Southern 
Railway  Company  was  the  purchaser  at  foreclosure  aale  of 
the  receivership  properties,  and  thus,  it  is  not  denied,  became 
liable  under  the  orders  of  sale  and  confirmation  for  the  cause 
of  action  counted  on  if  established  against  said  receivers. 
Webster  Withers  died  pending  the  suit,  and  the  action  pro- 
ceeded against  Samuel  W.  Fordyce  as  surviving  receiver. 
The  suit  resulted  in  a  verdict  for  $20,000  damages,  and  ia  a 
jut^meDt  on  remittitur  for  the  sum  of  $15,000  in  favor  of  the 
plaintiff:  payment  to  be  enforced  by  execution  against  the 
Kansas  City  Southern  Railway  Company. 

The  plaintiff,  at  the  time  of  the  alleged  injuries,  was  in  the 
employment  of  the  said  Fordyce  and  Withers,  receivers,  serv- 
ing them  as  a  switchman  in  the  yard  of  the  Texarkana  &  Ft. 
Smith  Railway  Company  at  Port  Arthur,  Tex.  It  is  shown 
by  the  evidence  that,  on  account  of  certain  work  which  was 
being  done  in  and  about  the  yard  and  at  the  wharf,  the  yard 

"Aa  to  whether  there  can  be  recovery  for  injuries  to  employees 
caused  by  attempts  to  board  moving  cars  and  engines,  see  Kilpatrick 
V.  Grand  Trunk  Ry.  Co.  (Vt.),  20  Am.  &  Eng.  R.  Cas.,  N.  B.,  300, 
and  note,  303  et  seq. 
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bad  become  littered  ap  and  obstracted  on  accoant  of  the 
rocks  or  stones  unloaded  from,  falling  from,  and  knocked  off 
the  trains,  constltn ting  plain  and  visible  and  more  or  less  dan- 
gerous obstrnctions  on  or  near  the  tracks.  At  the  time  of  the 
phintifi's  injury,  the  agents  of  the  receivers  were,  and  had 
been  for  some  days,  engaged  in  clearing  the  yard,  and  receiv- 
ing and  hauling  away  the  rocks,  and  it  was  a  part  of  plain- 
tiffs duty  to  switch  and  locate  the  cars  and  place  them  along 
the  tracks  at  proper  places  for  that  purpose.  The  placing  of 
the  cars  at  the  proper  places  was  a  part  of  the  work  intended 
to  clean  up  and  put  the  yards  in  safe  condition.  It  further 
appears  that  the  plaintiff  knew  of  the  condition  of  the  yard, 
and  about  four  or  five  days  before  the  casualty  talked  of  the 
same,  and  in  regard  to  remaining  on  that  account  in  the  em- 
ployment of  the  receivers,  to  the  yard  foreman,  a  Mr.  Murphy, 
who  had  charge  of  the  yard,  and  who  was  the  receivers' 
anthorized  agent ;  and,  as  this  conversation  seems  important, 
we  quote  from  plaintiff's  evidence  as  follows: 

"Q.  Had  you  ever  had  any  conversation  with  Mr.  Murphy 
in  regard  to  the  condition  of  that  track,  and  anything  they 
were  supposed  to  do  with  it?  A.  Mr.  Murphy  had  only  been 
there  a  week  or  ten  days  before  the  accident.  Five  or  six 
days  before  the  accident  I  was  sitting  on  the  company  walk, 
a  walk  extending  iSO  yards  in  front  of  the  depot.  The  engine 
was  working,  and  had  left  me  there,  and  the  conversation 
came  up  between  Mr.  Murphy  and  I  as  to  the  condition  of 
the  yard.  I  made  the  remark,  'It  will  not  bother  me,  as  I 
will  not  be  here  long.'  He  said,  4  came  here  under  instruc- 
tions to  put  the  yards  in  good  condition,  and  I  will  do  it. ' 
The  next  morning  after  that  conversation  we  put  eight  cars 
at  his  disposal  on  track  No.  5.  Q.  You  told  him  you  were  not 
going  to  stay  there?  A.  Yes,  sir;  I  told  him  that  I  would 
not  work  in  yards  in  the  condition  they  were.  Q.  You  gave 
him  that  as  a  reason  why  you  thought  of  moving?  A.  Yes, 
sir.  *  *  *  Q.  What  is  usual  and  customary  in  regard  to 
keeping  switch  yards  in  condition  ?  A.  In  all  yards  I  have 
been  employed  in,  I  have  found  on  the  part  of  the  manage- 
ment that  it  was  necessary  for  the  men  in  charge  to  keep  the 
yard  in  perfect  working  condition,  and  keep  cleaned  all 
obstructions  that  are  dangerous  to  the  employees  employed 
in  the  yards,  such  as  pieces  of  rock,  stone,  and  things  left 
lying  over  the  yard.  Q.  What  is  the  necessity  of  that?  A.  To 
prevent  accident$  occurring  while  switchmen  are  working. 
Q.  What  did  you  say  that  Murphy  said  he  would  do  in  regard 
to  clearing  away  those  rocks,  and  when  he  was  going  to  clear 
the  yards?  A.  He  said  he  was  going  to  do  it.  Q.  He  said  he 
was  going  to  do  it  ?  A*  Yes,  sir.  Q.  Did  that  have  an  effect  on 
oar  intention  to  remain  or  otherwise?  A.  Yes,  sir;  I  was 
satisfied  with  the  position  I  had.  The  position  was  not  hard, 
and  I  got  a  very  nice  salary,  and  I  did  not  propose  to  give  it  up 
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if  i  thoagbt  I  was  safe.  I  relief  od  the  promise,  aod  thonsht 
he  was  ezecntiDg  the  promise  by  removing  the  rocks." 

The  jury  retaroed  a  verdict  in  favor  of  the  plaintiff  for 
$30,000,  and  thereupon  jadgment  was  entered.  A  motion  for 
a  new  trial  was  entered  and  argned  by  coonsel,  whereupon 
the  court  declared  that,  if  the  plaintifi  remitted  $5,ooo  of  the 
verdict  aad  jadement,  said  motion  woatd  be  denied;  other- 
wise, sastained;  the  court,  at  the  same  time,  declaring  that  it 
was  oE  opiaioD  the  verdict  was  too  large  merely  from  over 
estiniation,  and  not  from  any  improper  motive  on  the  part  of 
the  jury,  Therenpon  a  remittitur  was  entered  in  the  sam  of 
$5,000,  accepted  by'  the  court,  and  judgment  entered  for 
$15,000.  Other  material  facts  are  stated  in  the  opinion  of  the 
conrt. 

Hal.  W.  Greer,  R.  A.  Greer,  and  Thos.  R.  Morrow,  tot 
plaintiffs  in  error. 

P.  K.  Ewing  and  H.  F.  Ring,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

After  stating  the  facts  as  above,  PARDEE,  Circuit  Judge, 
delivered  the  opinion  of  the  court. 

The  first  assignment  of  error  charges  that  "the  verdict  of 
the  Jury  for  the  full  amount  sued  for,  to  wit,  $20,000,  for  the 
loss  of  plaintiff's  left  foot  about  half  way  between  the  kaee 
and  the  foot,  manifests  that  the  jury  was  prejudiced,  and  was 
influenced  by  passion  or  ignorance,  and  did  not  render  ao  im- 
partial verdict  under  the  facts  nor  chaise  of  the  court."  We 
find  nothing  in  the  record  to  indicate  that  the  jnry  was  in- 
fluenced by  either  passion  or  ignoranoe.  but,  on  the  contrary, 
find  that,  in  the  opinion  of  the  trial  judge,  the  amount  of  the 
verdict  was  not  due  to  any  improper  motive  on  the  part  of  the 
jury,  but,  in  so  far  as  it  was  excessive,  resulted  from  over- 
estimation.  The  contentioQ  raised  by  this  assignment  of 
error  is  entirely  beyond  our  jurisdiction  to  review  unless  the 
record  affirmatively  shows  that  the  jnry  was  either  improperly 
influenced,  or  was  governed  by  passion  and  prejudice,  to  the 
material  injury  of  the  parties. 

The  second  assignment  of  error  is  to  the  effect  that  the 
verdict  end  judgment  of  $15,000  was  excessive,  and  needs  no 
consideration. 

The  fourth  aBsignment  of  error  is  to  the  effect  that  the 
verdict  of  the  jury  is  against  the  clear  weight  and  prepon- 
derance of  the  testimony.  The  defendant  did  not  move  for  a 
general  charge  to  the  jury,  but  allowed  the  case  to  be  sub- 
mitted on  the  evidence,  and  the  matter  is  therefore  beyond 
our  review. 

The  fifth  assignment  of  error  is  to  the  effect  that  the  verdict 
is  contrary  to,  and  not  supported  by,  the  law  as  given  in  tbe 
chaise  of  the  court,  nor  by  the  evidence  admitted  under  the 
ruling  of  the  court,  in  that  if  the  cars  were  in  motion,  whether 
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rapidly  or  slowly,  in  response  to  plaintiff's  signal*  the  same 
did  not  require  the  plaintiff  to  mount  said  moving  cars ;  and ' 
the  direct  and  proximate  canse  of  his  injury  was  his  own  act 
in  attempting  to  mount  said  moving  cars. 

The  sixth  assignment  of  error  is  that  the  verdict  and  judg<- 
ment  are  not  supported  by  the  admitted  facts  in  that  plaintiff 
mounted  a  moving  train  of  cars,  in  a  yard  which  he  had  testi- 
fied he  knew  to  be  dangerous  by  reason  of  the  rocks  and 
obstructions,  and  his  own  testimony  showed  he  was  injured 
by  one  of  these  obstructions.  We  understand  these  two  assign- 
ments of  error  are  based  on  the  proposition  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  we  think  they  are 
not  well  taken,  because  contributory  negligence  is  a  matter  of 
defense,  and  in  this  case  that  question  was  submitted  to  the 
jury  on  the  evidence,  with  instructions  regarding  the  same 
folly  as  favorable  to  the  defendants  as  the  law  will  allow. 

The  seventh  assignment  of  error  complains  of  the  overrul- 
ing of  defendants'  motion  for  a  new  trial,  and  needs  no  con- 
sideration. 

The  eighth  assignment  of  error  is  the  overruling  of  the 
defendants'  general-  demurrer  to  the  plaintiff's  petition,  in 
that  the  same  fails  to  state  a  cause  of  action  in  this:  that  it 
alleges  plaintiff,  in  his  capacity  of  switchman,  attempted  to 
mount  a  moving  train  of  flat  cars,  and  was  injured  by  so 
doing;  thereby  and  therein  alleging  contributory  negligence 
per  se  on  his  part.  As  stated  above,  contributory  negligence 
is  an  affirmative  defense,  and  we  do  not  think  it  can  be 
predicated  upon  the  mere  fact  that  a  switchman  mounted  a 
moving  train  which  was  being  switched  in  the  yards  of  the 
company. 

This  disposes  of  all  the  assignments  of  error  except  the 
third,  to  the  effect  that  the  court  erred  in  laying  great  stress 
upon  and  in  repeating  the  charge  that  if  defendants'  agent 
Murphy  assured  plaintiff  that  the  yard  where  the  injury 
occurred  was  repaired,  and  the  obstructions  removed,  and  if 
plaintiff  relied  on  such  statement  and  was  injured,  he  could 
recover.  The  exception  on  which  this  assignment  is  based 
was  as  follows : 

"Mr.  Greer.  I  wish  to  except  to  that  portion  of  the  court's 
charge  to  the  effect  that  if  Murphy  assured  and  stated  to  the 
plaintiff  that  that  -portion  of  the  yard  had  had  the  obstruc- 
tions removed  therefrom,  and  he  acted  thereon,  as  laying  too 
great  a  stress  upon  the  proposition,  and  we  think  that  if  this 
plaintiff,  in  the  discharge  of  his  duties,  had  equal  opportuni- 
ties with  Murphy  to  know  whether  such  obstructions  had  been 
removed  or  not,  that  it  was  his  duty  to  exercise  that  knowl- 
edge and  information  for  himself." 

The  case  shows  that  the  raihroad  yard  wherein  the  plaintiff 
was  injured,  and  the  several  tracks  therein,  through  the  course 
of  business  had  become  obstructed  and  dangerous  from  loose 
rocks  and  stones,  which  had  fallen  off  the  trains,  and  refuse 
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or  rejected  rocks  damped  therein ;  that  thia  condition  waa 
known  to  the  receivers,  who  had  taken  the  initiative  to  have 
the  yard  and  tracks  cleared,  and  to  the  railroad  employees  and 
trainmen,  who  were  called  on  to  work  in  said  yard;  that  snch 
condition  was  well  known  to  the  plaintiff,  who  was  employed 
in  the  yards  as  a  switchman,  and  in  handling  the  trains  and 
cars  actually  in  use  in  the  work  of  clearing  up;  and  that  the 
plaintiff  considered  the  qaestion  of  remaining;  in  the  employ- 
ment on  accoant  of  the  obstrnctions,  and  on  the  statement  of 
Morphy,  the  yardmaster,  "I  came  here  under  instructions  to 
pat  the  yards  in  good  condition,  and  I  will  do  it,"  remained  in 
the  employment,  and  thereafter,  nntil  fonr  or  five  days  later, 
when  he  was  injured,  assisted  in  the  work  of  clearine  np.  As 
to  the  risks  assumed  by  the  plaintiff  under  this  state  of  the 
facts,  the  trial  judge  charged  the  jury  as  follows: 

"If  an  employee  knows,  or  in  the  discbarge  of  his  duty 
mast  reasonably  know,  that  obstrnctions  or  defects  exist  in 
regard  to  the  matters  with  which  he  is  coming  in  contact,  or 
must  necessarily  come  in  contact,  and  voluntarily  continues 
in  the  employ  of  the  company,  and  is  thereafter  injured  in 
consequence  of  such  defects  or  obstructions,  he  cannot  re- 
cover, npon  the  ground  ol  assumed  risks,     ■    ■    * 

"Now,  in  this  case  yon  are  to  take  all  the  testimony.  If 
Mr.  Billingslea  was  injured  withont  any  fanit  on  his  part 
which  contribnted  to  the  injury,  and  his  injury  was  dne  solely 
to  a  defect  in  the  roadbed  from  a  stone  or  rock  or  dangerous 
obstruction  being  thereon,  and  such  obstruction  had  been 
there  such  length  of  time  that  the  parties  in  charge  of  that 
yard  for  the  receivers  would  have  known  it,  and  had  time  to 
have  removed  it,  and  the  plaintiff  did  not  know  it  was  there, 
and  was  injured  in  consequence  of  it,  without  fault  on  his 
part  contributing  to  his  injury,  the  plaintiff  would  be  entitled 
to  recover.  Or  if  the  plaintiff  was  given  a  promise  by  Mr. 
Murphy,  and  he  was  authorized  to  represent  the  receivers, 
that  he  would  remove  these  obstructions,  in  that  state  of  case 
the  plaintiff  would  have  the  right  to  remain  in  the  employ  of 
the  company  a  reasonable  length  of  time  for  such  obstructions 
to  be  removed;  and  if,  under  the  circumstances  of  the  par- 
ticniar  case,  such  time  had  not  elapsed,  by  remaining  in  the 
employ  and  relying  upon  the  promise  of  Mr.  Murphy,  if  such 
promise  was  made,  it  would  not  be  the  assumption  of  risk  on 
his  part,  and  if  he  was  not  guilty  of  contributory  negligence  in 
any  other  particular  it  would  not  debar  a  recovery.  Or  if  yon 
believe  from  the  evidence  that  Mr.  Murphy,  immediately  be- 
fore the  accident  occurred,  informed  Mr.  Billingslea  that  the 
portion  of  the  track  where  he  was  then  going  to  work  bad 
been  cleared  of  the  obstructions,  and  Mr.  Billingslea  relied 
npon  that  statement,  and  did  not  know  it  to  be  untme  in  fact, 
and  undertook  to  perform  the  work,  and  without  fault  on  hi> 
part  was  injured,  in  that  state  of  case  the  plaintiff  would  be 
entitled  to  recover. 
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''One  witness  testified  that  it  was  the  duty  of  Mr.  Billingslea 
to  remain  at  the  switch,  and  not  attempt  to  get  on  the  car. 
The  plaintiff  states  that  it  was  his  duty  to  get  on  the  car,  in 
order  to  go  to  the  other  part  of  the  yard,  in  order  to  give  the 
signal  to  the  engineer  where  to  stop  the  cars.     That,  gentle- 
men, is  a  disputed  question  of  fact  between  the  plaintiff  and 
the  defendant ;  the  defendant's  contention  being  that  it  was 
Mr.  BiUingslea's  duty  to  remain  at  the  switch,  and  the  plain- 
tiff's contention  being  that  it  was  his  duty  to  get  on  the  car, 
and  signal  the  engineer  where  to  stop  the  cars.     That  is  a 
question  for  you  to  determine,  gentlemen,  from  all  the  evi- 
dence.    If  you  find  from  the  testimony  in  this  case  that  it  was 
Mr.  Billingslea's  duty  to  remain  at  the  switch,  and  not  to  get 
upon  the  car,  in  that  state  of  case,  you  are  instructed  that  if 
he  attempted  to  get  upon  the  car,  and  it  was  his  duty  to  re- 
main at  the  switch,  he  would  be  guilty  of  contributory  negli- 
gence, and  you  will  find  against  him.     But  if  you  find  from 
the  evidence  that  it  was  not  his  duty  to  remain  at  the  switch, 
but  was  his  duty  to  get  upon  the  car,  and  signal  the  engineer 
where  to  stop,  then  you  are  instructed  that  he  could  recover 
if  he  was  injured  in  consequence  of  a  defect  in  the  track  or 
roadbed  of  which  he  did  not  know,  provided  such  obstruction 
was  of  such  character  as  those  in  charge  of  the  yard  must  have 
known,  or  in  the  exercise  of  ordinary  care  would  have  known, 
to  be  dangerous.     Now,  upon  that  phase  of  the  case,  it  has 
nothing  to  do  with  the  question  of  promise  to  repair.     If 
Billingslea  did  not  know  it  was  defective,  and  the  parties  in 
charge  of  the  yard  knew  it  was  dangerous,  or  by  the  use  or 
exercise  of  ordinary  care  would  have  known  that  it  was  dan- 
gerous, in  that  state  of  case  it  would  have  been  the  duty  of 
the  defendant  to  remove  such  obstruction,  if  any,  and  if  they 
failed  so  to  do,  and  plaintiff  was  injured  in  consequence 
thereof,  he  would  be  entitled  to  recover,— that  is,  independent 
of  the  promise  to  remove  the  obstructions.     Upon  that  phase, 
if  Mr.  Murphy  had-  assured  him  that  the  yard  was  clear  of 
obstructions,  and  Mr.  Billingslea  did  not  know  to  the  con- 
trary, and  in  the  discharge  of  his  duty,  and  without  any  act  of 
contributory  negligence  on  his  part,  he  was  injured  in  conse- 
quence of  such  defective  condition,  relying  on  such  promise, 
he  would  be  entitled  to  recover  if  he  knew  there  had  been 
obstructions  there  previously.     If  he  did  [not]  know  there  had 
been  obstructions  there  previously,  and  he  had  informed  Mr. 
Mnrphy  in  regard  to  them,  and  Mr.  Murphy  had  promised  to 
remove  them,  then  determine  from  the  evidence  whether  he 
had  remained  in  the  service  an  unreasonable  time  for  that  to 
have  been  done.     If,  under  the  evidence,  such  time  had  not 
elapsed,  and  he  was  relying  upon  the  company's  promise  to 
remove  the  obstructions,  it  would  not  be  an  assumption  of 
risk  that  otherwise  would  attach  to  his  acts.     *    *    * 

*4f  it  was  an  act  that  an  ordinarily  prudent  person  in  that 
Une  of  business  would  have  done,  and  you  find  that  his  injury 
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was  DOt  the  reanlt  of  oegligence  on  bis  part,  bat  was  due  to 
the  condition  of  the  track,  and  he  was  injtared  in  coaaeqnencfl 
of  that  condition,  and  yoa  fnrther  find  that  the  plaintiff  at  the 
time  he  was  injored  did  not  know  of  soch  dangerous  condition, 
or  mast  not  necessarily  have  known  it  from  the  performance 
of  his  duty,  and  was  injared  in  coaseqnence  of  anch  defective 
condition,  70a  will  find  for  plaintiff.  Or  if  70a  find  from  the 
evidence  that  plaintifi  had  known  of  such  defective  condition 
of  the  track  previously,  bat  if  yon  find  from  the  evidence  that 
Mr.  Mnrphy,  immediately  before  the  -accident,  assared  bim 
that  this  portion  of  the  track  had  been  cleared  of  the  obstmc- 
tioas,  and  yon  find  that  the  plaintiff  relied  apon  snch  assor- 
ance,  and  did  not  know  it  to  be  untrne,  and  was  injured  in 
conaeqnence  of  an  obstraction  that  he  was  assured  had  been 
removed,  and  the  accident  was  not  due  to  any  miscondnct  on 
his  part,  70a  will  fiod  for  plaintiff.  Or  if  you  find  from  the 
evidence  that  the  plaintiff  had  previously  known  of  the 
obstrnctions  near  the  track,  but  yon  farther  find  that  lii. 
Marphy  had  promised  to  remove  them,  then  yon  will  deter- 
mine ^om  all  the  circumstances  whether  or  not  he  had  re- 
mained in  the  employ  of  the  company  an  unreasonable  length 
of  time  before  the  accident  occurred.  Now,  on  that  point, 
understand  me.  As  I  understand  the  law.  wherever  there  is  a 
defective  condition  existing,  and  the  emplo7ee  knows  it,  and 
he  volnntarily  assumes  to  use  it,  and  is  injared,  he  cannot  re- 
cover. But  if  he  informs  the  employer  of  such  defective  con- 
dition, and  the  employer  promises  to  remedy  that  defect  and 
cure  it,  the  party  then  has  the  right  to  remain  in  the  employ 
a  reasonable  length  of  time  for  the  employer  to  do  that  act 
If  he  shonld  remain  in  the  employ  an  unreasonable  length  of 
time,  and  the  defect  still  continues,  and  he  is  injured  in  con- 
sequence thereof,  he  could  not  recover,  because  it  wonid  be 
his  own  negligence  in  continuing  to  remain  in  the  employ. 
The  rule  is  that  the  employer  shall  have  a  reasonable  length 
of  time  to  remedy  the  defect,  and  the  employee  must  only  re- 
main in  the  employ  a  reasonable  length  of  time  for  the  defect 
to  be  cured  or  remedied.  Therefore,  gentlemen,  upon  that 
phase  of  the  case  yon  are  instructed  that,  if  you  believe  from 
the  evidence  that  Mr.  Mnrph7  did  promise  to  remove  the 
obstruction,  then  you  are  to  determine  whether  or  not  Mr. 
Billingslea  h<id  remained  in  the  emplo7  an  unreasonable 
length  of  time.  If  he  had,  and  was  injured  in  consequence  of 
such  defect,  he  could  not  recover.  Bnt  if  7on  find  that  it  was 
still  a  reasonable  time  that  he  had  the  right  to  remain,  under 
the  circnmstances,  and  was  not  guilt7  of  negligence  in  remain- 
ing such  length  of  time  after  the  promise,  in  that  state  of  case 
it  would  not  debar  him  of  the  right  to  recover." 

These  instructions  distinctly  advised  the  jury  that  although 
the  yard  was  dangerous  for  faandling  and  switching  trains 
therein,  to  and  with  the  knowledge  of  the  plaintiff,  yet  the 
plaintiff,  by  remaining  In  the  employment  and  in  assisting  in 
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handling  the  trains  and  aiding  in  the  clearing  up,  assamed 
none  of  the  risks  of  the  dangerous  yard  and  tracks  from  the 
time  Mnrphy,  the  yardmaster,  told  him  he  was  going  to  clear 
it  up,  and  until  a  reasonable  time  thereafter  to  do  the  work 
had  elapsed,  which  reasonable  time  the  jury  should  determine 
from  the  evidence.  As  a  general  rule»  it  is  the  master's  duty 
to  furnish  a  reasonably  safe  place  for  his  servants  to  work, 
but  this  rule  has  no  application  where  the  very  work  the  serv- 
ant is  employed  to  do  and  assist  in  doing  consists  in  making 
a  dangerous  place  safe,  and  particularly  where  the  dangerous 
character  of  the  place  is  fully  apparent,  and  known  to  the 
servant  Armour  v.  Hahn,  iii  U.  S.  313,  4  Sup.  Ct.  433, 
28  L^  Ed.  440;  Railway  Co.  v.  Jackson,  12  C.  C.  A.  507, 
6s  Fed  48;  City  of  Minneapolis  v.  Lundin,  7  C.  C.  A. 
344,  58  Fed.  525;  Finalyson  v.  Milling  Co.,  14  C.  C.  A. 
4Q2,  67  Fed.  S07;  Porter  v.  Coal  Co.  (Wis.)  54  N.  W.  1019; 
Bradley  V.  Railway  Co.,  138  Mo.  302,  39  S.  W.  763;  Hatha- 
way v.  Railroad  Co.  (C.  C.)  29  Fed.  489;  Ragon  v.  Railway 
Co.  (Mich.)  tfi  N.  W.  612;  Rosenbaum  v.  Railroad  Co. 
(Minn.)  36  N.  W.  447;  Bennett  v.  Railroad  Co.  (Sup.)  47  N. 
Y.  Supp.  2S8;  Brick  v.  Railroad  Co.,  98  N.  Y.  211;  Green  v. 
Cross  (Tex.  Sup. )  15  S.  W.  220.  Where  the  servant,  fully 
apprised  of  the  dangerous  character  of  a  place,  yard,  building, 
or  construction,  is  employed  to  assist  in  clearing  up  and  mak- 
ing the  same  safe,  and  works  therein  for  that  purpose,  he 
undoubtedly  assumes  the  risks  attendant,  and  in  this  respect 
the  chance  of  the  court  was  clearly  erroneous. 

Now,  connected  with  this  erroneous  instruction  several 
times  repeated,  and  largely  dependent  for  materiality  and 
relevance  upon  it,  was  that  part  of  the  instructions  as  to  the 
effect  of  the  assurance,  if  any  there  was,  given  by  Murphy, 
yard  foreman,  to  the  plaintiff,  that  the  yard,  or  some  portion 
thereof,  was  clear  of  obstruction.  The  evidence  that  Mr. 
Murphy,  the  yard  foreman,  just  prior  to  the  injury  of  the 
plaintiff  gave  assurance  as  to  the  safe  condition  of  the  tracks, 
is  found  in  the  plaintiff's  testimony  as  follows: 

"I  told  him  I  had  instructions  from  Mr.  Keevey  to  ask  him 
as  to  the  disposition  of  the  cars.  He  turned,  and  told  me  to 
place  the  cars  so  that  the  south  end  would  be  two  car  lengths 
north  of  the  tool  box  situated  about  the  middle  of  the  yard,  is 
the  best  of  my  recollection,  and  the  cars  would  be  all  right. 
He  did  not  want  to  put  any  more  cars  where  he  was  working, 
because  they  had  finished  that  portion  of  the  track. ' ' 

At  that  time,  Mr.  Murphy  was  between  track  No.  3  and 
track  No.  4  at  the  switch  point  on  the  track  No.  3.  Further 
answering: 

''0-  When  you  went  to  Mr.  Murphy,  what  did  he  say,  if 
anything,  about  the  yards?  A.  The  reply  to  me  was  as  to  the 
disposition  of  the  cars,  and,  furthermore,  in  my  remarks  I 
said, 'You  want  more  cars  cut  off  and  brought  up/ and  he 
said,  'No,  I  have  finished.'     The  last  car  he  had  placed  at  his 
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disposition  was  at  the  place  where  I  was  iojnred.  Q.  When 
he  said  he  had  finished,  what  did  he  meaD?  A.  He  meant 
that  everything  was  in  sood  condition  and  the  track  safe. 
Q.  What  had  bean  the  condition  of  the  tracks  at  this  point 
and  below  there?  A.  Previons  to  btinEing  this  rock,  and  a 
week  before,  the  track  had  been  in  a  very  bad  condittoo. 
There  were  refnsn  rocks  piled  along  the  aide  of  the  track 
No.  S-" 

The  judge  instrncted  the  jury,  always,  in  connection  with 
the  assDoied  risk,  as  follows: 

"Or,  if  you  believe  from  the  evidence  that  Mr.  Murphy, 
immediately  before  the  accident  occurred,  informed  Mr.  Bil- 
lingslea  that  the  portion  of  the  track  where  he  was  then  goiD{ 
to  work  had  been  cleared  of  the  obstructions,  and  Mr 
Billini^ea  relied  upon  that  statement,  and  did  not  know  it  to 
be  untrue  in  fact,  and  undertook  to  perform  the  work,  and  with- 
out fault  on  his  part  was  injured,  in  that  state  of  case  the  plain- 
tiff would  be  entitled  to  recover.  *  *  *  If  Mr.  Murphy 
had  assured  him  that  the  yard  was  clear  of  obstrnctions,  and 
Mr.  Billingslea  did  not  know  to  the  contrary,  and  in  the  dis- 
charge of  his  duty,  and  without  any  act  of  contributory  nee- 
ligence  on  his  part,  he  was  injbred  in  consequence  of  sncb 
defective  condition,  relying  on  such  promise,  he  wonld  be 
entitled  to  recover  if  be  knew  there  had  been  obstrnctions 
there  previously.  *  *  *  Or  if  yon  find  from  the  evidence 
that  plaintiff  had  known  of  such  defective  condition  of  the 
track  previously,  bat  if  you  find  from  the  evidence  that  Mr. 
Murphy,  immediately  before  the  accident,  assured  him  that 
this  portion  of  the  track  had  been  cleared  of  the  obstrnctions. 
and  yon  find  that  the  plaintiff  relied  upon  such  assurance,  and 
did  not  know  it  to  be  untrue,  and  was  injured  in  consequence 
of  an  obstruction  that  he  was  assured  had  been  removed,  and 
the  accident  was  not  dne  to  any  miscondoct  on  his  part,  you 
will  find  for  plaintiff." 

If  the  evidence  of  the  plaintiff  as  to  Murphy's  assurance 
that  some  track,  or  portion  of  track,  was  clear  of  obstrnc- 
tions, or  was  finished, — which  meant  that  everything  in  some 
locality  in  the  yard  was  in  good  condition  and  the  yard  safe, 
— and  which  evidence  is  uncertain  as  to  whether  the  track  re- 
ferred to  was  where  Murphy  was  (between  tracks  3  and  4), 
where  the  plaintiff  was  injured  (which  was  on  track  5  near  the 
north  end  of  the  same),  or,  where  Mnrphy  told  plaintiff 
to  place  hia  train  (which  was  about  the  middle  of  the  yard),— 
warranted  instructions  as  to  how  far  the  plaintiff  had  a  r^ht 
to  rely  upon  the  assurance  of  Murphy  as  to  the  condition  of 
the  tracks,  still  we  think  that  the  instructions  as  given, 
stressed  as  they  were,  and  repeated  in  connection  with  the 
unsound  proposition  that  plaintiff,  by  continuing  to  work  in 
assisting  in  clearing  np  the  yard  after  he  received  Murphy's 
promise  that  the  yard  should  be  cleaned  np,  assumed  none  of 
the  risks  of  the  dangerous  employment,  were  incorrect  and 
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misleading  because  the  plaintiff  had  no  right  to  rely  abso- 
lutely on  the  assurance  of  Marphy  as  to  a  plain,  patent  condi- 
tion, when,  in  Ihe  discharge  of  his  duty  of  assisting  in 
cleaning  op  the  dangerous  yard,  he  had  equal  opportunities 
with  Murphy,  in  broad  daylight,  to  see  and  know  whether 
obstructions  had  been  removed  or  not.  The  plaintiff  was  an 
intelligent  man  according  to  his  evidence,  an  expert,  as  to 
the  condition  of  railroad  yards  and  tracks,  and  he  was  bound 
to  keep  his  eyes  open,  and  give  full  use  to  his  senses  in  re- 
gard to  patent  obstructions.  Many  of  the  cases  cited  supra 
sustain  this  proposition,  but  see  Pennsylvania  Co.  v.  Ebaugh 
(Ind.  Sup.)  53  N.  E.  763;  Barnard  v.  Schrafft  (Mass.)  46  N. 
E.  621;  Railroad  Co.  v.  Herbert,  116  U.  S.  655,  6  Sup.  Ct. 
590,  29  L.  Ed.  75  s;  Magee  v.  Railroad  Co.  (Iowa)  48  N.  W. 
g2.  The  incorrect  instructions  as  to  the  risk  assumed  by  the 
plaintiff  pending  the  work  of  making  the  dangerous  yard  safe, 
and  as  to  the  reliance  the  plaintiff  had  a  right  to  give  to  the 
assurance  of  Murphy  were  decidedly  prejudicial  to  the  defend- 
ants, and,  in  our  opinion,  require  a  reversal  of  the  case. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  grant  a  new  trial. 
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{Circuit  Court  of  Appeals y  Ninth  Circuity  May  s^  1902,) 

[116  Fed.  Rep.  609.] 

Master  and  Servant— Injury  of  Brakeman — Defective  Appliances.* 

Plaintiff,  while  employed  as  brakeman  on  a  freig'ht  train  on  defend- 
ant's road,  was  injured  by  being  knocked  from  the  top  of  a  car  by 
the  spont  of  a  water  tank  which  hung  down  in  nearly  a  horizontal 
position  over  the  track.  There  was  testimony  of  several  witnesses 
tending  to  show  that  for  some  weeks  before  the  accident  the  spout, 
after  being  used  and  released,  would  not  spring  back  to  an  upright 
position,  as  it  was  intended  to  do,  and  that,  after  being  raised  up, 
it  would  gradually  settle  down  again.  One  witness  testified  that  this 
occurred  within  an  hour  previous  to  the  accident:  held,  that  such 
evidence  justified  the  court  in  refusing  to  take  the  case  from  the  jury 
on  defendant's  motion,  as  being  sufficient,  if  believed,  to  sustain  a 
finding  by  the  jury  that  the  injury  did  not  result  from  the  negligence 
of  fellow  servants,  but  from  the  defective  condition  of  the  spout  and 
its  appliances,  which  had  existed  for  such  length  of  time  that 
defendant  would  have  known  of  it  if  it  had  performed  its  duty  of 
inspection. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  District  of  Washington. 

Lewis  G.  Perry,  the  defendant  in  error,  brought  an  action 
against  the  Northern  Pacific  Railway  Company  for  damages 
on  account  of  injuries  which  he  sustained  on  June  24,  1899. 
by  being  knocked  from  one  of  the  trains  of  the  railroad  com- 

*8ee  foot-note  appended  to  Choctaw,  O.  &  G.  R.  Co.  z/.  McDade 
(C.  C.  A.).  1  R.  R.  R.  413,  24  Am.  &  Kng.  R.  Cas.,  N.  S.,  413. 

5  R  R  R— 12 
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pany.  He  alleeed  in  his  complaint  that  he  was  working  in 
the  capacity  ol  a  freight  brakeman  upon  a  fast  stock  train,  and 
that  through  the  negligence  of  the  plaintifi  in  error  a  certain 
water  pipe,  used  to  take  water  from  a  tank  alongside  the 
main  line  of  the  railroad,  became  disordered,  rusty  in  its 
pulleys,  aocl  disabled,  so  that  the  pipe,  after  supplying  a 
passing  engine,  was  Diligently  allowed  to  remain  standing 
out  over  the  track  of  the  railroad,  and  to  hang  over  the  cars 
of  the  trains;  and  that  the  pipe,  after  supplying  water  to 
engines,  would  not  recoil  back  to  its  original  posttioo;  and 
that  the  plaintifi  in  error  negligently  continued  to  permit  such 
pipe  to  hang  over  the  said  track;  and  that  while  standing  on 
his  train  looking  backward  for  signals  at  a  depot  which  he 
was  passing  the  defendant  in  error  was  strnck  by  the  water 
pipe,  and  knocked  from  the  top  of  the  train  to  the  ground, 
whereby  he  anstained  severe  injuries.  The  answer  of  the 
plaintifi  in  error  put  in  issue  all  the  averments  which  charged 
it  with  n^ligence,  and  asserted  that  the  pipe  was  properly 
constructed,  and  suitably  adjusted,  and  that  it  conld  not,  of 
its  own  accord,  come  down  from  its  upright  position ;  that,  if 
it  was  down  from  its  perpendicular  and  proper  position,  it 
was  throiwb  the  n^lect  of  some  fireman  or  other  person. 
Trial  was  had  npon  these  issues,  and  the  jury  returned  a 
verdict  [or  the  4Bfendant  in  error  for  $2,500.  At  the  motion 
of  the  plaintiff  in  error,  a  new  trial  was  ordered,  and  npon  the 
second  trial  a  verdict  was  returned  for  $i2,ooa  A  second 
motion  for  a  new  trial  was  denied  by  the  court  on  condition 
that  a  judgment  for  $7,500  be  accepted  by  the  defendant  in 
error,  which  was  done,  and  judgment  was  entered  for  that 
amount 

Jas.  F.  McElroy  and  B.  S.  Grosscup,  for  plaintifi  in  error. 

James  Hamilton  Lewis  and  Tbos.  B.  Hardin,  for  defend- 
ant in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and 
HAWLEY,  District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

It  is  contended  that  upon  all  the  evidence  In  the  case  the 
court  erred  in  denying  the  reqnest  of  the  plaintifi  in  error  to 
direct  a  verdict  in  its  favor  on  the  ground  that  the  injury  sus- 
tained by  the  defendant  in  error  was  a  risk  incidental  to  his 
employment,  and  for  the  reason  that  there  was  no  evidence 
sufficient  to  show  neKligence  upon  the  part  of  the  plaintiff  in 
error.  There  is  direct  evidence  to  the  effect  that  at  the  time 
when  the  defendant  in  error  was  injured  the  spout  was  down 
from  its  perpendicular  position,  and  was  hanging  across  the 
track,  and  that  it  strnck  him,  and  knocked  him  off  the  train. 
The  plaintifi  in  error  contends  that,  conceding  these  tacts,  it 
does  not  follow  that  there  was  negligence  upon  its  part,  and 
that  the  case  lacks  direct  testimony  to  the  effect  that  the  ac- 
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cident  occnrred  through  its  negligence,  and  that,  in  the 
absence  of  proof  to  show  that  the  spont  was  not  left  in  the 
position  in  which  it  was  found  by  the  negligent  act  of  a  fellow 
servant,  and  in  the  absence  of  evidence  to  show  that  it  did  not 
come  down  across  the  track  by  reason  of  faulty  construction, 
the  case  should  have  been  taken  from  the  jury,  since  it  was 
incambent  upon  the  defendant  in  error  to  point  out  the  facts 
which  constituted  the  negligence  of  the  railroad  company; 
and  that,  if  the  evidence  was  such  as  to  leave  the  question  of 
the  cause  of  the  injury  to  conjecture  only,  it  was  error  to  re- 
fuse to  take  the  case  firom  the  jury.  It  is  not  within  the  prov- 
ince of  this  court  to  weigh  the  evidence  which  went  to  the 
jnry.  The  trial  court  did  not  err  in  denying  the  motion  if 
there  was  any  evidence  to  support  the  allegations  of  the  com- 
plaint. We  think  such  evidence  is  found  in  the  testimony. 
Jacob  Horweg  testified  that  just  prior  to  the  accident  he  saw 
the  approaching  train  upon  which  the  defendant  in  error  was 
standing,  and  observed  that  the  water  spout  was  hanging 
across  the  track,  and  was  apprehensive  of  injury  to  the 
defendant  in  error,  and  that  he  looked  until  he  saw  him 
knocked  from  the  train.  He  testified  further  that  this  acci- 
dent occurred  about  6  o'clock,  or  shortly  thereafter;  and  that 
a  short  time  before  6,  or  some  time  between  5  and  6,  he  had 
seen  an  engine  stop  at  the  water  tank  and  take  on  water,  and 
that  the  fireman  in  charge  of  the  engine,  after  taking  water, 
raised  the  spdut  up,  and  that  ''it  came  back  slow  and 
stopped'';  that  he  saw  the  spout  shoved  clear  up,  and  then 
come  back  slowly ;  that  the  spout  would  bump  against  the 
tank,  and  then  fall  back.  He  testified  that  he  had  seen  this 
a  nnniber  of  times,  and  that  he  and  his  neighbors  had  dis- 
cussed this  defective  condition  of  the  spout,  and  had  predicted 
that  somebody  would  get  hurt.  William  Mack,  an  employee 
of  the  railroad  company,  who  had  used  the  water  spout  in 
watering  engines,  testified  that  on  one  occasion  some  two 
months  prior  to  the  accident  he^ound  the  spout  hanging  over 
the  track,  and  thait  he  got  hold  of  one  of  the  weights,  and 
palled  hard  down  to  move  the  spout  up  to  its  proper  position, 
another  man  helping  him  by  lifting  the  spout;  and  he  testified 
that  the  difficulty  with  the  spout  was  that  the  weights  were 
too  light  to  pull  it  back  to  its  proper  position,  and  that,  if  the 
weights  had  been  heavy  enough,  it  would  have  come  back  to 
its  proper  position.  Rasmus  Sorensen  testified  that  he  had 
noticed  the  water  spout  down  a  short  time  before  the  accident, 
sind  had  commented  on  the  danger  of  some  one  getting  hurt ; 
that  the  same  day  it  was  put  up  again,  and  that  five  or  six 
days  after  he  noticed  it  was  down  again,  and  noticed  the  same 
thing  afterward.  He  stated  that  on  one  occasion  two  firemen, 
After  taking  water,  seemed  to  have  difficulty  in  getting  the 
spont  back  in  its  position,  and  that  they  finally  got  it  up  and 
went  away;  ''but  it  came  back  a  little,  and  in  ten  minutes  it 
had  come  back  two-thirds  of  the  way  down. ' ' 
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The  plainttfi  in  error  relies  opon  the  admisaion  made  by  the 
defendant  in  error  in  the  reply  "that  sach  water  spont  was  ao 
adjuBted  by  cord3,  weiehts,  and  pnlleya  that  the  same  would 
not  and  coald  not  drop  from  the  said  perpendicnlar  position 
alongside  of  said  tank  unless  the  same  was  drawn  down  by 
means  of  a  rope,"  and  contends  that  by  that  admission  the 
defendant  in  error  precladed  himself  from  proving  aay  fanlt 
or  insufficiency  in  the  weights  which  operated  the  spooL 
But  the  plaintifi  in  error  entered  no  objection  to  any  of  the 
testimony  which  was  introduced  to  show  these  defects.  Hot 
all  of  the  evidence  of  such  defects,  however,  wonld  have  been 
Bsbject  to  the  objection  if  it  had  been  made.  Some  of  the 
evidence  introduced  by  the  defendant  in  error  was  of  such  a 
nature  that  the  jury  might  have  found  that,  while  the  weights 
were  sufficient  to  sustain  the  spont  in  a  perpendicular  position 
after  it  had  been  placed  in  snch  position,  they  were  defective 
for  the  reason  that  they  were  not  sufficient  to  carry  the  spoat 
when  pushed  upward  after  having  been  used  for  watering 
purposes,  or  to  hold  it  upright  at  any  position  except  the 
perpendicular. 

The  plaintifi  in  error  contends  that  the  defect,  if  any,  in 
the  apparatus  whereby  the  spont  was  operated  was  latent,  and 
that  the  evidence  falls  short  of  showing  that  the  plaintiS  io 
error  had  notice  of  its  defects,  or  that  negligence  is  imputa- 
ble to  it  for  its  failure  to  remedy  the  same.  The  evidence  to 
which  we  have  heretofore  alluded  is  sufficient,  we  think,  if 
credited — as  it  mast  have  been — by  the  jury,  to  sustain  the 
verdict.  It  refers  to  a  defective  condition  of  the  spout,  exist- 
ing soma  months  prior  to  the  accident,  a  condition  which  was 
ol»flrved  and  commented  upon  by  the  witnesses  and  others, 
residents  of  the  town  of  Cheney,  where  the  accident  occurred. 
Sorengen  testified  that  the  section  foreman  on  the  railroad 
was  present  at  the  time  when  he  and  another,  with  some 
difficulty,  restored  th^  spont  to  its  proper  position.  The  evi- 
dence, moreover,  in  onr  judgment,  is  sufficient  to  have  justiBed 
the  jury  in  finding  that  the  position  of  the  pipe  hanging  across 
the  track  as  it  did  at  the  time  of  the  accident  was  not  owing 
to  the  carelessness  of  some  fellow  servant  of  the  defendant  in 
error  who  had  used  the  same,  but  was  owing  to  defects  in  the 
operating  apparatus,  probably  induced  by  time,  rust,  or  wear, 
and  getting  out  of  repair,  which  prevented  the  spont  from 
rising  to  a  perpendicular  position  automatically  through  its 
weights,  and  permitted  it,  after  being  pushed  up,  to  return 
toward  a  horizontal  position.  It  was  observed  thns  to  fall 
across  the  track,  after  having  been  used  and  pushed  up,  within 
less  than  an  hour  previous  to  the  accident.  The  plaintiff  in 
error  owed  its  employees  the  duty  of  properly  inspecting  its 
road  and  all  the  appliances  thereof,  and  of  correcting  discover- 
able defects  which  might  cause  injury  to  the  lives  or  limbs  of 
its  employees.  Railway  Co.  v.  O'Brien,  i6i  U.  S.  451,  16 
Sup.  Ct  618,  40  L.  Ed.  766;  Railroad  Co.  v.  Peterson,  163 
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U.  S.  346,  16  Sup.  Ct.  843,  40  L.  Ed.  994;  Railroad  Co. 
V.  McDade»  50  C.  C.  A.  591,  112  Fed.  888;  Railroad  Co. 
V.  Mortensen,  11  C.  C.  A.  335,  63  Fed.  530;  Railway  Co.  v. 
Price,  38  C.  C.  A.  239,  97  Fed.  423;  Dannv.  Railroad  Co.,  46 
C.  C.  A.  546,  107  Fed.  666. 

Upon  the  whole  record  we  are  unable  to  see  that  the  cir- 
cait  court  erred  in  denying  the  motion  of  the  plaintiff  in  error. 


De  Lay  ».  Southern  Ry.  Co. 

■ 

{Supreme  Court  of  Georgia^  July  /p,  igoi,) 
[42  8.  K.  Rep.  218.] 

Injury  to  Employee — Defective  Appliances — Nonsuit.* 

Thoujirh  there  was  evidence  showing  that  the  plaintiff  was  injured 
by  reason  of  a  defect  in  the  implement  furnished  him  with  which  to 
work  by  his  master,  the  defendant,  yet,  as  it  did  not  appear  that  the 
latter  either  knew,  or,  in  the  exercise  of  ordinary  care  and  diligence, 
ought  to  have  known,  of  such  defect,  and  it  did  appear  from  the 
plaintiff's  own  testimony  that  he  had  equal  means  with  the  master 
of  ascertaining  the  existence  of  the  defect,  the  judgment  of  nonsuit 
was  right.     Civ.  Code,  ii  2611,  2612. 

(SyUabns  by  the  Court.) 

Error  from  city  court  of  Atlanta ;  H.  M.  Reid,  Judge. 

Action  by  R.  J.  De  Lay  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Green  &  McKinney,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell  and  Saunders  McDaniel,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


Louisville  &  N.  R  Co.  v.  Pointer's  Adm'r. 

{Court  of  Appeals  of  Kentucky  ^  Oct,  i6^  igoi.) 

[69  S.  W.  Rep.  1108.] 

Death  by  Wrongful  Act— Defective  Petition— Qermane  Amendment. 

The  petition  in  an  action  against  a  railroad  company  alleged  the 
death  of  plaintiff's  intestate  in  Virginia  in  an  accident  caused  by 
the  locomotive  on  which  he  was  fireman  running  into  an  obstruction 
on  the  track.  Plaintiff  afterwards  tendered  an  amendment  setting 
out  Code  Va.  H  2548,  2557,  2902-2904,  allowing  a  recovery  by  the  per- 
sonal representative  of  one  whose  wrongful  injuries  resulted  in  death, 
and  providing  for  the  apportionment  of  any  damages  so  recovered : 
hfld,  that  the  amendment  was  germane,  since  it  supplied  the  lacking 

*See  generally,  foot-note  appended  to  Gorman  v,  Minneapolis  &  St. 
L.  Ry.  Co.  (Iowa),  3R.  R.  R.  293,  26  Am.  &  Kng.  R.  Cas.,  N. 
S.,  293. 
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elemeDt  of  tbe  catise  of  &ctloii,  otberwiK  anfEcieiitly  pleaded  in  tbe 

petitton. 

Same — Sam  s— Sam*— Limitation*. 

Tbe  amendment  nas  not  tendered  until  more  than  a  year  after  tbe 
accident:  held  tbat,  since  the  amendment    waa   g-ermaac,    the  action 
nan  commenced  at  the  time  of  tbe  filing-  of   tbe   petition  and  aervic« 
of  anmmonB,  and  was  witbln  tbe  statute  of  limitation. 
Sam  a— Samo — ^Same. 

Defendant'i  ansvrer  alleged  that  onlj  one  large  rocJt  f«l]  on  and 
obstructed  the  track.  Plaintiff,  in  the  amended  petition,  admitted 
tbls.  At  tbe  beginning-  of  trial,  and  after  plaintiff  bad  taken  the 
depositions  of  many  witnesses,  constituting  the  bnlk  of  hit  case, 
defendant  tendered  an  amendment  aetting  out  tbat  it  was  a  large 
maaa  of  stone  and  dirt  irbicb  fell.  No  good  reason  was  presented 
why  defendant,  in  possession  of  the  facts  bj  its  servants,  should  not 
have  accurately  act  out  the  facta  earlier:  held,  that  the  tender  of  the 
amendment  was  properly  rejected. 
Damage*— Argument  of  Countei. 

Connael  for  plaintiff  in  his  closing  argument  read  to  the  jury  an 
extract  from  a  paper  that  another  jury  bad  rendered  a  verdict  agaioit 
the  company  for  115,000  for  the  death  of  a  passenger.  Counsel  wai 
promptly  reprimanded  by  the  court,  who  instructed  the  jury  not  to 
consider  the  extract.  The  jury  returned  a  verdict  for  $5,000:  Xeli 
that,  no  improper  influence  having  been  shown  by  the  verdict, 
defendant  was  not  prejudiced  by  counsel's  conduct. 
Care  Due  Employee — instruction. 

It  was  not  error  for  tbe  court  to   nae   the  words  "reasonable  care," 
instead   of  "ordinary  care,"  In  an   instruction    setting  out  tbe  care 
required  by  defendant's  servants  in  the  inspection  of  a   cut   throngb 
which  the  track  ran. 
Damages— Harmless  Error. 

The  jury  were  instructed  that  if  they  found  for  plaintiff,  tbe 
administrator,  they  might  determine  what  proportion  of  any  dam- 
ages recovered  should  go  to  the  father  or  mother  of  the  deceased. 
'There  was  some  question  whether,  under  tbe  Virginia  statute,  they 
were  entitled  to  direct  any  portion  to  t>e  given  to  tbe  mother.  A 
proper  instruction  as  to  measure  of  damages  was  also  given :  held, 
tbat  such  mention  of  tbe  mother,  even  if  error,  could  not  be  consid- 
ered to  have  influenced  the  jury  to  consider  ber  needs  in  fixing  tbe 
amount  of  their  verdict,  and  was  harmless  to  defendant. 
Master  and  Servant— Safe  Roadbed— Vice  Principal.* 

Under  the  law  of  Virginia,  the  maintaining  of  a  safe  roadbed  by  a 
railway  company  is  a  duty  in  the  performance  of  which  a  servant  is 
a  vice  principal,  for  whose  neglect,  resulting  in  the  injury  of  another 
servant,  the  company  is  responsible,  and  not  a  fellow  servant. 

Appeal  from  circuit  conrt,  Whitley  coanty. 

"To  be  officially  reported." 

ActioD  by  Charles  Pointer's  administrator  against  the 
Louisville  &  Nashville  Railroad  Company.  From  a  juc^ment 
for  plaintiff,  defendant  appeals.     Affirmed. 

J.  W.  Alcorn,  for  appellant. 

C.  C.  Williams  and  W.  G.  Welch,  for  appellee. 

O'REAR,  J.  Charles  Pointer,  a  fireman  on  one  of  appel- 
lant's locomotives,  was  killed  17th  March,  1899,  in  Lee 
connty,  Va.,  by  the  wrecking  of  his  train.     A  laige  rock,  or 
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quantity  of  rock  and  dirt,  slipped  from  the  side  of  a  cut 
through  which  the  raihroad  passed,  and,  not  being  discovered 
10  time,  the  train  ran  into  it.  The  train  was  derailed,  and 
appellee's  intestate  was  scaled  and  otherwise  injnred  by  the 
overtaming  of  the  locomotive,  from  which  injuries  he  died. 
On  March  8,  1900,  this  suit  was  filed  in  the  Whitley  circuit 
conrt  by  his  administrator  to  recover  damages  for  his  death ; 
it  beine  alleged  that  the  accident  was  caused  by  the  negligence 
of  appellant,  its  agents  and  servants,  in  failing  to  remove  the 
stone  and  debris  from  the  side  of  the  cut  in  time  to  have 
prevented  the  slip.  It  was  charged  that  appellant  knew,  or  by 
the  exercise  of  ordinary  care  could  have  known,  of  the  exist- 
ence of  the  danger  in  time  to  have  averted  the  accident. 
The  answer  denied  the  negligence  charged,  and  alleged  that, 
instead  of  being  a  mass  of  stone  and  dirt,  there  was  but  one 
stone  that  fell,  and  that  appellant  had  no  knowledge  or  notice 
of  its  dangerous  condition  in  time  to  have  prevented  its 
falling,  and  could  not  have  known  it  by  the  exercise  of  ordi- 
nary care.  Later,  but  not  within  a  year  of  the  death  of 
appellee's  intestate,  appellee  tendered  an  amended  answer 
in  which  he  admitted  that  there  was  but  one  stone  that  fell, 
instead  of  a  large  mass  of  stone  and  dirt.  He  also  charged 
for  the  first  time  that  there  was  a  statute  of  Virginia  allowing 
a  recovery  for  the  death  of  one  produced  by  the  negligence  of 
another.  The  statute  was  set  out  in  haec  verba,  and  is  as 
follows: 

Code,  §  2902.  '^Whenever  the  death  of  a  person  may  be 
caused  by  the  wrongful  act,  neglect  or  default  of  any  person 
or  corporation  *  *  *  and  the  act,  neglect  or  default  is 
SQch  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action  *  *  *  then,  and  in 
every  such  case  the  person  who  or  corporation  *  *  * 
which  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages." 

Sec.  2903.  '^Every  such  action  shall  be  brought  by  and  in 
the  name  of  the  personal  representative  of  such  deceased 
person,  and  within  twelve  months  after  his  or  her  death: 
The  jury  in  such  fiction  may  award  such  damages  as  to  it  may 
seem  fair  and  just,  not  exceeding  ten  thousand  dollars,  and 
may  direct  in  what  proportion  they  shall  be  distributed  to  the 
wife,  husband,  parent  and  child  of  the  deceased. ' ' 

Sec.  2904.  ''The  amount  recovered  in  such  action  shall 
after  the  payment  of  costs  and  reasonable  attorneys  fees  be 
paid  to  the  wife,  husband,  parent  and  child  of  the  deceased, 
in  such  proportion  as  the  jury  may  have  directed,  or  if  they 
have  not  directed,  according  to  the  statute  of  distribution; 
and  shall  be  free  from  all  debts  and  liabilities  of  the  deceased; 
bat  if  there  be  no  wife,  husband,  parent  or  child,  the  amount 
10  recovered  shall  be  assets  in  the  hands  of  the  personal  rep- 
resentative to  be  disposed  of  according  to  law." 

Sec  2557.  ''When  any  person  shall  be  intestate  as  to  his 
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personal  eat&te  or  any  part  thereof,  the  sarploa  *  *  *, 
after  payment  ol  faneral  expenses,  charges  of  administration 
and  debts  shall  pass  and  be  distributed  to  and  among  the 
same  persons  and  in  the  same  proportion,  to  whom  and  in 
which  real  estate  is  directed  to  descend. ' ' 

Sec.  2548.  "When  any  person  having  title  to  any  real 
estate  of  inheritance  shall  die  intestate  as  to  such  estate,  it 
shall  descend  and  pass  in  parcenary  of  such  of  hia  kindred 
male  and  female,  as  are  not  alien  enemies,  in  the  following 
coarse:  First,  to  his  children  and  their  descendants;  second, 
if  there  be  no  child  nor  the  descendant  of  any  child,  then  to 
his  father. ' ' 

•  To  the  filing  of  this  amendment,  appellant  objected.  The 
coart,  notwithstanding,  permitted  it  to  be  filed.  A  demurrer 
to  it  was  overrnled.  A  demurrer  was  sustained  to  appellant's 
plea  of  limitation  of  one  year  interposed  in  avoidance  of  it 
All  these  rulings  raise  but  the  one  question,  was  the  amend- 
ment germane  to  the  original  cause  of  action  sued  on, — there- 
fore relating  back  to  the  time  of  the  filing  of  the  orieinal 
petition,  so  as  to  save  the  running  of  the  statute? 

The  position  of  appellant  is  that  the  original  petition,  show- 
ing affirmatively  that  the  injury  and  death  occurred  beyond 
this  state,  and^n  the  state  of  Virginia,  and  not  stating  or  in- 
timating that  there  existed  in  Virginia  a  statute  allowing  a 
recovery  for  death,  stated  no  cause  of  action;  that  we  mast 
presume,  in  the  absence  of  allegations  to  the  contrary,  that 
the  common  law,  only,  is  in  force  in  Virginia,  where  the  neg- 
ligent act  and  death  are  laid  (Valz  v.  Bank,  g6  Ky.  549,  2g  S. 
W.  329,  49  Am.  St.  Rep.  306) ;  the  common  law  not  allowing 
a  recovery  for  the  negligent  injory  of  another  resulting  in 
instant  death  (Eden  v.  Railroad  Co.,  14  B.  Mon.  204;  Hans- 
ford's Adm'x  V.  Payne,  11  Bush,  38o)<  and  the  statute  of 
Kentucky  allowing  a  recovery  for  such  negligent  act  and  con- 
sequent death  cannot  have  any  extraterritorial  force,  and 
cannot,  therefore,  embrace  an  act  occnrring  out  of  the  state 
(Brnce's  Adm'r  v.  Railroad  Co.,  83  Ky.  174).  It  is  the  argu- 
ment of  appellant  that  an  amendment  cannot  be  allowed  to 
state  for  the  first  time  a  caase  of  action  nnder  a  statute  by 
way  of  amendment  to  a  cause  of  action  sued  on  nnder  the 
common  law.  Gregory  v.  Railway  Co.,  20  Mo.  App.  448; 
Bolton  v.  Railway  Co.,  83  Ga.  659,  10  S.  E.  352.  The  latter 
case  is  mainly  relied  on  as  an  authority  most  clearly  in  point. 
In  that  case  it  was  said:  "Whenever  a  suit  is  commenced  in 
this  state,  and  the  plaintifi  relies  for  his  right  of  action  and 
his  recovery  upon  a  foreign  statute,  he  must  plead  said  stat- 
ute. If  he  pleads  it  defectively,  or  shows  in  some  way  that  be 
relies  upon  it,  he  will  be  entitled,  under  our  Code,  to  amend 
by  setting  out  the  statute.  *  *  *  If,  however,  he  com- 
mences his  action  and  relies  upon  his  common-law  right,  we 
do  not  think  he  can  amend  his  common-law  declaration  by 
settii^  out  the  statute,"  etc.    We  find  ourselves  nnable  to 
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agree  entirely  with  the  learned  Georgia  supreme  court.  Aside 
from  the  criticism  of  this  case  in  Maxw.  Code  PI.  579,  that 
application  of  the  rule  as  affecting  amendments  does  not 
satisfy  our  conception  of  the  spirit  of  code  pleading,  nor  does 
it  appear  to  be  supported  by  other  authority.  It  is  truly  said 
that,  unless  there  was  a  statute  allowing  a  recovery  in  this 
case,  then  no  recovery  could  be  had ;  for  the  common  law 
allowed  none.  The  cause  of  action,  however,  was  not  the 
statute,  but  the  negligent  act  causing  the  death  sued  for. 
The  proper  parties  appear.  The  one  entitled  in  fact  to  bring 
this  suit  does  so.  The  cause  of  the  accident,  the  negligence, 
its  result,  and  the  pleader's  claim  for  relief  are  all  set  forth. 
Each  of  these  statements  is  equally  with  every  other  one 
essential  to  the  right  of  recovery, — neither  less  nor  more  so 
than  the  allegation  of  the  existence  of  the  Virginia  statutes. 
If  the  injury  bad  occurred  in  this  state,  of  course,  the  statute 
need  not  have  been  pleaded.  But  foreign  statutes  conferring 
rights  must  be  pleaded,  as  any  other  necessary  fact  upon 
which  the  recovery  may  be  based.  Valz  v.  Bank,  96  Ky.  549, 
29  S.  W.  329,  49  Am.  St.  Rep.  306;  Templeton  v.  Sharp 
(Ky.),  9  S.  W.  507,  696.  The  plaintiff  was  attempting  to  set 
forth  in  this  petition  his  cause  of  action  against  appellant. 
Not  a  cause  that  did  not  exist  (at  common  law),  but  the  one 
that  did  exist,  and  that  necessarily  must  have  been  based  upon 
some  statute.  He  alleged  a  number  of  essential  facts,  but 
omitted  one.  By  this  amendment  he  supplies  the  one  omitted. 
This  does  not  change  the  parties,  nor  the  nature  of  the  action, 
nor  the  cause  of  it.  It  merely  perfects  that  which  before  was 
imperfect  for  lack  of  that  averment.  Such  is  the  proper 
office  of  all  amendments.  A  true  test  whether  they  are 
germane  to  the  original  cause  of  action  attempted  to  be  set 
oat  is,  would  a  recovery  upon  the  original  action  have  been  a 
bar  to  a  suit  upon  the  one  set  out  in  the  amendment? 

But  it  is  argued  that,  as  no  cause  of  action  was  stated  in 
the  petition,  there  was  nothing  to  amend  by.  And  as  there 
was  no  cause  of  action  stated  till  the  amendment  was  filed,  it 
was  really  the  beginning  of  the  suit,  at  which  time  limitation 
had  become  a  bar.  This  much  may  be  said,  in  one  sense,  of 
all  necessary  amendments.  A  plaintiff  will  not  be  allowed  to 
amend  his  cause  of  action  by  changing  it.  The  office  of  the 
amendment  is  to  perfect  or  complete  that  which  is  begun, 
bat  is  incomplete.  "The  Civil  Code,  with  a  view  to  a  trial 
apon  the  merits  and  the  attainment  of  justice,  allows  great 
liberality  in  this  respect,  and  the  lower  court  should  not  be 
controlled  in  the  exercise  of  power  unless  it  be  manifestly 
abased."  Filbin's  Adm'r  v.  Raihoad  Co.,  91  Ky.  446,  16  S. 
W.  92;  Greer  v.  City  of  Covington,  83  Ky.  416.  As  to  what 
will  form  a  basis  as  a  sufficient  statement  of  the  original  cause 
of  action,  upon  which  perfecting  amendments  will  be  allowed, 
the  courts  have  had  numerous  instances  before  them.  In 
Ellison  V.  Railroad  Co.,  87  Ga.  710,  13  S.  E.  813,  that  court 
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has  BEain  passed  upon  this  question.  We  constrae  this  case 
as  overrnliDX  Bolton  v.  Railway  Co.,  83  Ga.  659,  loS.  E.  353, 
the  two  being  in  conflict.  In  the  case  of  Ellison  the  conrt 
andertook  a  more  exhaastive  review  of  the  doctrine  of  amend- 
ments under  the  Code,  and  took  occasion  to  say:  "The  case 
of  Martin  v.  Railroad  Co.,  78  Ga.  307,  is  overruled,  and  so  is 
any  and  every  other  case,  in  ao  far  as  the  judgment  of  affirm- 
ance or  reversal  rests  upon  the  construction  herein  reviewed 
and  disapproved. "  The  court  then  proceeded  to  lay  down 
the  rale  below,  which  is  fairly  and  well  stated:  "There  mast 
be  some  trace  of  a  particalar  cause  of  action  in  the  declaration, 
in  order  that  it  may  contain  enough  to  amend  by.  *  *  * 
When  a  cause  of  action  appears  in  a  declaration,  that,  and 
that  only,  ia  the  one  which  the  pleader  is  aopposed  to  have 
designed.  When  none  appears,  the  design  is  to  be  sought  in 
the  light  of  what  is  alleged  in  the  declaration,  compared  with 
what  is  alleged  in  the  proposed  amendment.  If  the  two  sets 
of  allegations  harmonize  so  as  to  be  parts  of  one  and  the  same 
sufficient  design,  and  so  as  to  fill  out  that  design  and  render  it 
as  complete  on  paper  as  the  law  requires  it  to  be,  the  amend- 
ment is  germane,  and  must  be  allowed.  *  *  *  The  leaat 
amount  of  substance  in  a  declaration,  which  will  serve  to 
show  that  what  is  offered  to  be  added  rightly  belongs  there, 
is  enough  to  amend  by,  if  the  addition  proposed  wonld  make 
the  catlse  of  action  complete."  If  the  original  and  amended 
petition  form  the  right  of  plaintiff  to  relief  on  different  or  in- 
consistent titles  or  grounds,  or  upon  entirely  inconsistent 
claims,  arising  out  of  different  states  of  fact,  the  amendment 
would  not  be  germane.  The  supreme  court  of  New  York, 
applying  a  Code  provision  almost  identical  with  ours  (section 
134,  Civ.  Code),  in  a  case  where  the  plaintiff  had  fail^  to  set 
ont  a  foreign  statute  giving  the  right  of  recovery,  allowed  an 
amendment  pleading  the  statute.  Lustig  v.  Railroad  Co.,  65 
Hun.  547,  20  N.  Y.  Supp.  477.  Also,  see  Chander  v.  Transfer 
Co.  (City  Ct.  N.  Y.)  13  N.  Y.  Sup.  573;  also  Davis  v.  Rail- 
road Co.,  110  N.  Y.  646,  17  N.  E.  733.  Railway  Co.  v.  Foster 
(Tenn.  1882)  11  Am.  &  Eng.  R.  Cas.  (O.  S.)  180,  was  a  case 
involving,  in  one  sense,  this  question.  That  suit  was  in 
Tennessee.  It  developed  that  the  accident  had  occurred  in 
Alabama.  Plaintiff  was  allowed  to  amend  and  set  up  the 
statute  of  Alabama  allowing  the  recovery.  In  that  case  the 
statutory  period  of  limitation  for  bringing  the  action  had  not 
run  when  the  amendment  was  tendered.  Counsel  for  appel- 
lant seeks  to  distinguish  this  case  on  that  ground.  We  fail  to 
perceive  wherein  it  ia  not  authority.  For  the  question  is,  is 
the  amendment  germane  to  the  original  cause  of  action?  If 
it  is,  then  the  question  of  limitation  necesaarily  will  be  referred 
to  the  time  of  the  "commencement  of  the  action."  In  Bank 
of  Louisville  v.  Board  of  Trustees  of  Public  Schools,  83  Ky. 
319,  the  action  was  brought  under  a  statute  (the  act  of  April 
1882)  providing  that  certain  deposits,  where  the  depositors 
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had  not  been  beard  of  (or  eight  years,  and  had  not  exercised 
any  act  of  ownership  over  them,  should  escheat  to  the  com- 
monwealth for  the  benefit  of  public  schools  of  the  city  of 
Louisville.  An  amendment  was  allowed  that  sought  to  re- 
cover tbese  deposits  as  escheats  on  a  different  statutory 
ground,  viz.,  that  the  depositors  had  died  without  heirs  or 
distributees.  To  the  same  effect,  see  Railroad  Co.  v.  Case's 
Adm'r,  g  Bush,  731. 

We  are  of  opinion  that  the  amendment  in  the  case  at  bar 
was  germane  to  the  original  cause  of  action ;  that  the  filing  of 
the  petition,  and  issual  of  the  summons  thereon,  was  the  com- 
mencement of  this  action  (Code,  §  39) ;  and  that  the  period 
of  limitation  fixed  by  the  Virginia  statute  had  not  then  run. 
The  court's  ruling  was  proper,  both  as  to  filing  the  amend- 
ment, and  sustaining  the  demurrer  to  the  plea  of  limitation 
filed  to  it 

Appellant  offered  to  file  at  the  beginning  of  the  trial  an 
amended  answer  in  which  it  averred  that  the  accident  was 
caused,  not  by  the  falling  of  one  large  rock,  but  by  a  slip  in 
the  side  of  the  cut  of  a  large  mass  of  rock  and  dirt.  The  court 
refused  to  permit  this  amendment,  and  of  that  ruling  appel- 
lant makes  serious  complaint.  As  has  been  stated,  the  acci- 
dent occurred  in  Lee  county,  Va. ,  and  the  trial  was  had  in 
Whitley  county,  Ky.,  probably  more  than  a  hundred  miles 
distant.  Appellee,  in  the  development  of  this  case,  had  taken 
the  deposition  of  a  dozen  or  more  witnesses  living  in  the 
vicinity  where  the  accident  occurred ;  this  evidence  contitut- 
ing  the  bulk  of  appellee's  case.  The  evidence  was  taken 
upon  the  issue  as  then  formed,  and  as  it  had  stood  for  some 
time.  To  allow  its  change  at  the  beginning  of  the  trial  was  to 
have  practically  destroyed  the  evidence  taken  on  this  point. 
At  least,  it  would  have  necessarily  resulted  in  a  further  post- 
ponement of  the  trial.  In  Eskridge's  Ex'rs  v.  Railway  Co., 
89  Ey.  367,  12  S.  W.  580,  in  the  original  petition  it  was  stated 
that  the  injury  was  caused  by  the  negligence  of  those  in  charge 
of  the  south-bound  accommodation  train,  but  in  the  amended 
petition  filed  before  answer  it  was  stated  to  have  been  caused 
by  the  willful  negligence  of  the  servants  of  appellee  in  charge 
of  the  south-bound  express  train,  which  passed  before  the 
other;  and  one  of  the  alleged  errors  was  the  refusal  of  the 
court  to  permit  the  plaintiff  to  file  a  second  amended  petition, 
in  which  it  was  stated,  as  in  the  original,  that  the  south-bound 
accommodation  train  caused  the  injury.  The  motion  to  file 
the  last-named  pleading  was  made  after  the  jury  as  sworn  and 
some  witnesses  had  testified.  The  court  overruled  the  motion, 
and  this  ruling  was  afiBrmed  on  appeal.  The  court  used  this 
language:  '^For,  the  issue  having  been  made  up  and  partly 
tried  as  to  negligence  of  those  in  charge  of  the  express  train, 
it  would  have  been  obviously  prejudicial  to  the  defendant  to 
allow  it  then  changed."  It  seems  to  us  that  the  two  cases  are 
80  nearly  parallel  in  point  of  circumstance  and  reason  that  the 
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one  cited  must  be  held  coDcluaire  of  the  proper  practice  in 
the  one  at  bar.  It  would  have  been  not  only  manifestly  uojost 
to  appellee  to  have  allowed  a  chanee  of  the  issue  at  that  late 
date,  but  there  is  not  a  sufficient  reason  Shown  why  appellant 
misht  not  have  accurately  set  out  the  facts  either  in  its  original 
answer  or  earlier.  Its  servants  and  agents  in  charge  knew,  as 
a  matter  of  fact,  and  within  a  few  hours  of  the  occurrence, 
exactly  whether  it  was  a  large  mass  of  rock  or  the  falling  of  a 
single  rock  that  caused  the  wreck.  And  while  it  may  not  have 
been  the  fault  of  counsel  that  he  was  not  earlier  apprised  of 
this  true  state  of  aflairs,  yet  it  necessarily  was  the  fault  of  bit 
client  that  he  was  not  so  apprised. 

In  the  concluding  argument  to  the  jury,  counsel  for  plain- 
tiff read  to  the  jury  a  statement  published  in  a  daily  news- 
paper that  within  a  day  or  two  previous  to  the  trial  a  jury  in 
another  county  in  this  state  had  rendered  a  verdict  against  the 
same  defendant  for  $15,000  for  the  death  of  a  passenger,— 
Mrs.  Carothers.  This  conduct  was  objected  to  by  appellant's 
attorney.  The  court  promptly  reprimanded  counsel  makimc 
the  argument,  and  explicitly  charged  the  jury  that  it  was  im- 
proper, and  that  they  shoald  not  consider  it  in  forming  their 
verdict  in  this  case.  While  it  may  be  true  that  there  might 
exist  a  state  of  case  where  such  an  improper  digression  by 
counsel  in  the  closing  argument  may  have  bad  its  hurtful 
effect,  and  be  beyond  the  power  of  the  court  to  remedy  by  its 
cautioning  charge,  and  that  in  such  state  of  case  this  court 
would  not  be  authorized  to  speculate  as  to  the  probable  effect 
of  the  improper  matter,  but  would  order  a  new  trial  (Coal  Co. 
V.  Sneddon,  98  Ky.  686,  34  S.  W.  228),  yet  we  do  no  regard 
such  to  have  been  the  result,  or  even  the  probable  result,  in 
the  case  at  bar.  The  verdict  returned  by  the  jury  ($5,000)  as 
compensation  for  the  destruction  of  life  and  the  power  of  the 
decedent  to  earn  money  (he  being  a  young  man,  about  33 
years  of  age,  in  good  health,  and  earning  $60  or  $75  per 
mouth)  shows  of  itself  that  the  jury  were  not  improperly  in- 
fluenced, or  influencedat  all,  by  the  matter  referred  to.  The 
oQly  improper  effect  of  the  newspaper  article  would  have  been 
to  incite  the  jury  to  have  rendered  an  excessive  verdict  The 
verdict  in  this  case  is  not  excessive,  and  is  not  claimed  to  be. 
We  fail  to  see  that  appellant  was  prejudiced  by  the  proceeding 
in  question. 

A  part  of  the  instructions  given  to  the  jury,  of  which  com- 
plaint is  made,  is  as  follows:  "If  you  believe  from  the  evi- 
dence that  at  the  time  the  accident  occurred,  resulting  in  the 
death  of  Charles  Pointer,  said  stone  was  unsafe,  dangerous, 
and  liable  to  fall,  and  that  the  section  foreman  knew,  or  by 
the  exercise  of  a  reasonable  care  and  prudence  in  the  inspec- 
tion of  the  cut  could  have  known,  that  the  same  was  in  such 
dangerous  and  unsafe  condition  in  time  to  have  removed  same 
before  the  injury  to  Painter,"  etc.  The  criticism  of  the  in- 
struction is  that  the  court  used  the  words  "reasonable  care" 


Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        189 

Louisville  A  N.  R.  Co.  v.  Pointer's  Adm'r 

instead  of  "ordinary  care."  In  the  argument,  counsel  admits 
that  the  terms  are,  in  law,  practically  anonymous.  In  their 
ordinary  nse,  in  connection  with  the  subject  in  hand,  they  are 
also  substantially  synonymous.  It  cannot  be  that  the  jury 
coold  have  been  misled  thereby  to  have  found  that  the  rail- 
road company  was  required  to  use  more  than  ordinary  care 
because  it  was  required  to  use  reasonable  care.  Ordinary 
care  is  reasonable  care.  If  ordinary  care  were  less  than  rea- 
sonable care,  it  would  be  rejected  by  the  courts  as  the  standard 
of  conduct  of  those  charged  with  the  duty  imposed  upon  appel- 
lant as  an  operator  of  a  sleam  railway,  for  the  courts  would 
not  permit  such  a  one  to  escape  liability  upon  the  exercise  of 
less  than  what  would  be  reasonable  care  toward  those  in  its 
employ.  The  terms  are  used  as  synonymous  or  interchange- 
able in  many  of  the  cases.  See  cases  collected  I2  Am.  &  Eng. 
Ena  Law  (ad  Ed.)  p.  912. 

Another  objection  to  the  instructions  is  that  they  say  to  the 
jury,  ''if  you  find  for  the  plaintiff,  you  may  say  in  your  verdict 
what  proportion  of  the  sum  so  found  shall  go  to  the  father  or 
mother  of  the  deceased."  This  instruction,  of  course,  was 
predicated  upon  the  Virginia  statute,  supra,  which  provides 
that,  in  case  of  the  intestacy  of  the  decedent  without  wife  or 
issue,  the  recovery  should ''be  apportioned  to  the  parent  in 
such  proportions  as  the  jury  may  have  directed. "  Under  sec- 
tion 2548  of  the  Virginia  statute,  supra,  it  was  shown  that  if 
there  was  no  child,  nor  the  descendant  of  any  child,  then  the 
estate  was  to  go  to  his  father.  Appellant  insists  that  includ- 
ing the  intestate's  mother  in  this  instruction  was  improper 
and  predjudicial,  because  it  permitted  the  jury  to  consider  her 
claims  and  possible  necessities,  etc.,  and  that  they  likely  did 
so  in  estimating  their  verdict  It  should  be  noted,  however, 
that  the  court  restricted  the  jury,  in  the  first  place,  that,  if 
they  found  for  appellee,  they  should  "find  for  him  such  a  sum 
in  damages  as  you  may  believe  from  the  evidence  will  fairly 
compensate  him  for  the  loss  of  the  life  of  his  intestate,  Charles 
Pointer;  and  you  may  measure  such  damages  by  the  ability  of 
the  deceased  to  earn  money,  taking  into  consideration  his  age, 
physical  condition,  mental  capacity,  and  prospect  of  life,  as 
they  appeared  in  evidence,  provided  that  the  finding  shall  not 
exceed  ten  thousand  dollars."  If  the  jury  obeyed  the  instruc- 
tions of  the  court,  as  it  was  their  duty  to  do,  and  as  they  did, 
80  far  as  anything  in  this  record  discloses,  they  were  not  at 
liberty  to  take  into  consideration  the  fact  of  decedent's  hav- 
ing a  mother  alive,  or  of  her  needs  or  requirements,  in  esti- 
mating the  size  of  the  verdict.  But  after  the  compensation 
had  been  agreed  upon,  as  defined  by  the  instruction,  then  the 
jury  were  permitted  by  the  further  instruction  of  the  court  to 
apportion  the  sum  so  found  among  certain  persons,  to  wit,  the 
father  and  mother  of  the  decedent.  If  this  was  error,  it 
affected  the  father  alone,  or  possibly  the  funeral  creditor  of 
the  deceased.    As  no  objection  comes  from  either  of  these 
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sources,  we  cannot  see  that  appellant  is  prejudiced  by  the  fona 
of  tbe  instpiction. 

Tbe  remaining  question  for  decision  is  upon  appellant's  plea 
that  under  tbe  laws  of  Virginia,  where  the  accident  occuned. 
and  by  which,  of  course,  the  lecorery  must  be  regnlated,  the 
deceased  and  section  foreman  or  track  repairer  were  fellow 
servants;  that  the  kw  of  Virginia  did  not  allow  one  servant 
injured  by  the  neg)igence  of  a  fellow  servant  to  recover  there- 
for from  the  master.  The  following  cases  were  used  in  evi- 
dence below,  and  are  referred  to,  as  embracing  the  law  of 
Virginia  upon  that  subject:  Mood's  Adm'r  v.  Railroad  Co., 
yS  Va.  74S.  49  Am.  Rep.  401;  Railroad  Co.  v.  Nnckol's 
Adm'r.  91  Va.  193,  21  S.  E.  342;  Locomotive  Works  v.  Foid, 

94  Va.  627,  27  S.  E.  509;  Raihoad  Co.  v.  Houchina'  Adm'r, 

95  Va.  399.  28  S.  E.  578,  46  L.  R.  A.  359,  64  Am.  St.  Rep. 
791;  Coal  Co.  v.  Wells,  96  Va.  416,  31  S.  £.  614.  Tbe  law 
upon  this  vexing  qaeation,  as  it  is  applied  in  Virginia,  accord- 
ing to  the  opinions  in  the  cases,  supra,  delivered  by  the 
supreme  court  of  appeals  of  that  state,  is  far  more  liberal  to 
the  master  than  obtains  in  tbis  state  and  some  other  jurisdic- 
tions. It  is  not  our  purpose,  however  to  enter  upon  a  criticism 
or  an  analysis  of  tbe  reasons  for  tbis  distinction.  It  exists 
probably  as  much  in  policy  as  in  principle.  In  the  Mood 
Case,  7S  Va.  745,  49  Am.  Rep.  4CI,  a  brakeman  upon  a  train 
was  injured  by  the  negligence  of  a  track  repairer,  in  having 
the  track  in  defective  condition,  so  as  to  wreck  the  train.  The 
brakeman  was  allowed  to  recover.  The  court  held  that: 
"Where  a  person  is  placed  in  charge  of  the  'construction  or 
repair  of  machinery,'  or  'dispatching  of  trains,*  the  'mainte- 
nance of  way.' etc,  be  is  not  a  fellow  servant  with  those 
under  him.  nor  with  those  in  a  different  department  of  the 
company's  service.  He  is  the  agent  of  the  company,  which 
has  assumed,  through  btm,  the  performance  of  duties  which 
are  absolute  and  imperative,  the  omission  or  the  negligence 
of  performing  which  the  law  wil)  in  no  wise  excuse."  In  the 
Nuclcol  Case,  which  seems  to  have  been  one  thoroughly  con- 
sidered by  the  court,  wherein  it  entered  upon  a  re-examina- 
tion of  numerous  previous  decisions  of  that  court  bearing  on 
this  subject.  Moon's  Case,  supra,  was  approved,  although  the 
court  was  then  inclined  to  the  opinion  that  the  former  case 
should  bave  been  rested  upon  the  negligence  of  tbe  company 
in  failing  to  provide  a  safe  and  suitable  track,  rather  than 
upon  tbe  negligence  of  the  track  keeper  in  failing  to  give  a 
signal  to  the  approaching  train.  The  Nuckol  Case  was  fol- 
lowed and  approved  in  Ford's  Case,  94  Va.  627.  27  S.  E.  509. 
Moon's  Case,  as  interpreted  in  tbe  opinion  in  Muckol's  Case, 
supra,  was  approved  in  the  Houchins  Case,  95  Va.  399,  38  S. 
E.  578,  46  L.  R.  A.  3S9,  64  Am.  St.  Rep.  791.  Tbe  Virginia 
court  does  not  seem  to  rect^nize  degrees  or  grades  of  service 
in  which  servants  may  be  employed  as  effecting  the  master's 
liability  for  their  negligence  to  their  fellow  servants,  but  rests 
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that  liability  apon  the  nature  of  the  employment  in  which  the 
servants  may  be  engaged,  without  respect  to  their  irrade.  In 
those  matters  wherein  the  duty  was  peremptorily  that  of  the 
master,  as*  for  example,  furnishing  safe  machinery  or  appli- 
ances, and,  in  case  of  railway  companies,  safe  roadways,  and 
in  maintaining  same,  that  court  holds  to  the  doctrine  that 
these  are  the  master's  duties,  and  cannot  be  delegated,  and 
that,  when  performed  by  his  servant,  the^  servant  so  doing 
them  is  a  vice  ptincipal,  and  for  his  neglect,  from  which  an 
injury  results  to  another  servant  of  the  master,  the  latter  may 
recover  from  the  principal.  Such  was  the  finding  of  the  cir- 
cuit court  in  this  case  as  to  the  law  of  Virginia. 

The  verdict  is  fully  sustained  by  the  evidence  and  pleadings. 
Judgment  affirmed,  with  damages. 


Illinois  Cent.  R.  Co.  v.  Bentz. 

{Supreme  Court  of  Tennessee^  May  24^  igo2.) 
[69  S.  W.  Rep.  317.] 

Death  of  Engineer— Res  Adjudicata. 

An  action  against  a  railroad  company  for  tlie  death  of  one  of  its 
engineers  through  the  alleged  negligence  of  a  local  telegraph  operator 
was  removed  to  a  federal  district  court,  where  plain tiif  obtained  a 
judgment,  which  was  reversed  on  appeal,  and  the  case  remanded,  on 
the  ground  that  deceased  and  the  telegraph  operator  were  fellow 
aenrants;  but,  before  the  conclusion  of  the  second  trial  in  the  district 
court,  plaintiff  took  a  nonsuit,  and  thereafter  sued  on  the  same  cause 
of  action  in  a  state  court  other  than  the  one  in  which  the  first  action 
was  brought:  held^  that  the  decision  on  the  appeal  in  the  former 
case  was  not  res  adjudicata,  and  did  not  bar  the  second  action. 

Law  of  the  Case — Fellow  Servants— Trainmen  and  Telegraph    Opera- 
tors.* 

Neither  was  the  decision  on  the  appeal  in  the  first  action  the  law 
of  the  case  in  the  second,  but  the  court  was  free  in  the  second  action 
to  apply  the  rule  established  by  state  decisions, — that  trainmen  and 
railnxul  telegraph  operators  are  not  fellow  servants. 

Death  of  Husband— Elements  of  Damage. t 

A  widow's  loss  of  her  husband's  aid,  other  than  pecuniary,  such  as  aid 
of  advice  and  counsel,  and  her  loss  of  the  comfort  and  enjoyment  of  his 
■ociety,  are  not  elements  of  damages  in  an  action  for  his  wrongful  death. 

Appea^Review— Damages. 

Where,  in  an  action  for  death,  the  court  commits  affirmative  error  in 
instructing  the  jury  to  consider  improper  elements  of  damage,  the  appel- 
late court  will  not,  in  passing  on  an  assignment  of  error  to  such  instruc- 
tion, consider  whether  the  damages  actually  awarded  fall  short  of  the 
<lamages  properly  allowable,  but  will  remand  the  cause. 

Error  to  circuit  court,  Madison  county;  Levi  S.  Woods, 
Judge. 

Action  by  Isabella  Bentz  against  the  Illinois  Central  Rail- 

*See  B'elton  v.  Harbeson  (C.  C.  A.),  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
131,  and  foot-note. 

tSee  Walker  v.  McNeill  (Wash.),  11  Am.  A  Eng.  R.  Cas.,  N.  S., 
738,  and  notes,  750  et  seq. 
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road  Company.     Jadsment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

C.  G.  Bond,  for  plaintiff. 

Hays  &  Biess.  for  defendant. 

BEARD,  J.  Ed  Bentz  was  engineer  on  freight  train  No. 
84,  wbich  left  Jackson  at  2:40  o'clock  on  the  morning  of  the 
*ioth  of  June,  1897,  destined  for  Mounds,  111.  The  train 
approached  Milan  about  4:2a  a.  m.  There  the  engineer  blew 
for  the  semaphore  signal,  which  was  set  at  red,  and  failed  to 
receive  the  white  signal  in  reply.  Advancing  his  train  still 
nearer,  he  blew  again,  when,  according  to  the  evidence  of 
pbintiff  below,  the  red  signal  turned  to  white.  This,  under 
the  rules  of  the  railroad,  indicated  that  there  were  no  orders 
for  bim,  and  that  the  track  was  clear  for  him  to  go  ahead. 
Upon  receiving  this  signal  be  moved  his  train  north,  and 
while  running  at  a  moderate  speed  around  a  curve  of  the  rail- 
road, aboQt  S:20  a.  m.,  at  a  point  north  of  Idlewild,  he  bad  a 
bead-end  collision  with  train  No.  81,  moving  south.  When 
this  collision  was  clearly  inevitable,  Bentz  jnoaped  to  save  his 
life,  and  in  doing  so  received  mortal  injuries,  from  which 
death  ensued.  This  snit  was  brought  by  hia  widow  to  re- 
cover damages  for  his  death,  which  is  attributed  in  the  decla- 
ration to  the  negligence  of  the  railroad  company.  The  act 
of  negligence  complained  of  is  that  at  4:37  a.  m.,  after  train 
No.  84  had  passed  Milan,  the  train  dispatcher  of  plaintiff  in 
error  at  Jackson,  whose  duty  it  was  to  reeulate  the  movement 
of  its  trains,  inquired  of  its  local  operator  at  Milan  as  to 
whether  Bentz's  train  had  passed  that  point,  andtbe  operator 
at  Milan  replied  that  it  had  not,  and,  acting  on  this  informa- 
tion, the  train  dispatcher  gave  an  order  to  the  south-bound 
train,  No.  81,  then  at  Martin  awaiting  orders,  to  meet  north- 
ttound  train,  No.  84,  at  Idlewild,  and  at  the  same  time  gave 
the  same  order  to  the  Milan  operator  to  be  delivered  to  train 
No.  84  when  it  reached  that  point.  Train  No.  81  received 
this  order,  and  was  on  its  war  to  Idlewild  when  the  collision 
occurred ;  bnt  train  No.  84  did  not,  as  the  order  reached  Milan 
a  few  minutes  after  No.  84,  in  answer  to  the  white  light 
displayed  on  the  semaphore,  had  passed  that  poin^  This 
semaphore  was  under  the  control  of  this  operator,  and  its 
movements  were  regulated  by  a  rope  which  passed  from  it  into 
the  office  occupied  by  him.  There  were  a  verdict  and  jndg- 
ment  for  the  plaintiff  below,  and  the  case  has  been  broDght 
to  this  conrt  by  the  defendant  company. 

A  number  of  errors  are  assigned  upon  the  action  of  the 
trial  court.  The  first  of  these  is  that,  upon  motion  of  the 
plaintiff  below,  the  court  struck  out  a  plea  in  which  the  de- 
fendant averred  that  prior  to  the  bringing  of  the  present  snit 
the  plaintiff,  Mrs.  Bentz.  had  brought  her  action  against  the 
defendant  in  the  circuit  court  of  Madison  connty,  in  tbisstate, 
seeking  to  recover  dam^es  for  the  same  canse  of  action  that 
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this  suit  was  instituted  for ;  that  therefore  the  defendant,  under 
the  act  of  congress  in  such  case  made  and  provided,  had  that 
cause  removed  to  the  United  States  circuit  court  for  the 
Eastern  division  of  the  Western  district  of  Tennessee;  that  in 
said  court,  upon  an  issue  involving  the  question  of  liability  of 
the  defendant  for  the  same  act  of  negligence  herein  alleged* 
and  the  injury  consequent  therefrom,  there  was  a  trial,  and  a 
verdict  in  favor  of  the  plaintiff ;  that,  on  a  writ  of  error  prose- 
cuted from  the  ]U(^ment  thereon  to  the  United  States  circuit 
court  of  appeals,   sitting    at  Cincinnati,   Ohio,    that  court 
adjudged  that  the  jury,  on  the  f^cts  of  the  case,  ''because  the 
injury  occurred  through  the  negligence  of  a  fellow  servant  (the 
telegraph  operator  at  Milan)  of  the  plaintiff's  husband,  should 
have  been  directed  to  bring  in  a  verdict  for  the  defendant, ' ' 
and  thereupon  reversed  the  judgment  of  the  lower  court,  and 
remanded  the  case  for  a  new  trial ;  that  a  mandate  issued  to 
the  circuit  court  for  a  new  trial  in  accordance  with  this 
adjudication ;  and  that  in  the  midst  of  the  trial  so  ordered, 
and  before  its  conclusion,  the  plaintiff,  over  the  objection  of 
the  defendant,  was  permitted  to  take  a  nonsuit,  and  thereafter 
instituted  the  present  action.     Upon  this  state  of  facts,  it 
was  averred,   the  matters  involved  bad  been    conclusively 
adjudicated  against  the  plaintiff.    Was  the  court  in  error  in 
striking  out  this  plea?    While  in  the  plea  this  action  of  the 
United  States  circuit  court  of  appeals  is  alleged  to  be  res 
adjndicata  of  the  question  of  the  raikoad's  liability  to  the 
defendant  in  error  for  the  loss  resulting  from  the  negligence 
of  the  telegraph  operator  and  manager  of  the  semaphore,  yet 
in  the  argument  of  counsel  in  support  of  the  assignment  of 
error  the  claim  is  somewhat  abated,  and  it  is  now  insisted  that 
its  legal  effect  is  that,  upon  the  reopening  of  the  facts  between 
the  same  parties  in  the  state  courts,  it  is  the  law  of  the  case ; 
that,  while  not  a  bar  to  the  action,  it  is  conclusive  upon  the 
parties,  so  far  as  the  question  of  liability  rests  upon  the  alleged 
negligence  of  the  operator.     Many  authorities  are  relied  upon 
for  this  contention,  but,  so  far  as  our  examination  has  ex- 
tended, they  do  not  support  it.     Among  them  are  some  like 
Supreme  Lodge  v.  Lloyd,  46  C.  C.  A.  153,  107  Fed.  70,  and 
Collins  V.  Insurance  Co.,  91  Tenn.  432,  19  S.  W.  525,  where 
the  court  has  held  that  the  principles  announced  upon  the 
first  appeal  constitute  the  law  of  the  case  upon  a  second 
appeal    However  sound  this  rule  is  when  applied  to  a  suit 
that  has  once  had  the  law  declared  in  it  by  an  appellate  court, 
and  is  remanded,  and,  after  a  second  trial  in  the  court  below, 
once  more  reaches  the  court  of  appeals,  we  do  not  see  upon 
what  grounds  it  is  to  be  made  to  apply,  after  a  voluntary  dis- 
missal by  the  plaintiff,  to  a  new  suit  instituted  in  an  inde- 
pendent forum.     Nor  do  we  think  that  Jacobs  v.  Marks,  182 
U.  S.  583,  21  Sup.  Ct  865,  45  L.  Ed.  1241 ;  Bank  v.  Farnum, 
176  U.  S.  640,  20  Sup.  Ct.  506.  44  L.  Ed.  619;  Pittsburgh,  C.« 
C.  &  St  L.  BL  Co.  v.  Long  Island  Loan  &  Trust  Co.,  172  U. 

5  R  R  R— 13 
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S.  493.  19  Sap.  Ct.  238,  43  L.  Ed.  ;38;  and  Crescent  City 
Live  Stock  Co.  v.  Butcher's  Union  SUnKhter  House  Co.,  I30 
U.  S.  141,  7  Sap.  Ct.  473,  30  L.  Ed.  614,— furnish  any  aid  to 
this  contention.  It  is  unnecessary  here  to  enter  upon  as 
analysis  of  these  cases.  It  is  sufficient  to  say  that  they  are 
clearly  distintruishable  from  the  one  at  bar.  On  the  other 
hand,  Bncher  v.  Railroad  Co.,  t2S  U.  S.  55s.  8  Sap.  Ct.  974, 
31  L.  Ed.  795,  and  Gardner  v.  Railroad  Co.,  150  U.  S.  349,  14 
Sap.  Ct.  140,  37  L.  Ed.  1 107,  if  not  in  express  holding,  at 
least  by  clear  intimation,  are  contra  to  tbe  view  pressed  by 
plaintiff  in  error.  In  the  first  the  plaintiff  had  sued  in  the 
state  conrt,  and  recovered  a  judement,  which  on  appeal  to  tbe 
sapreme  court  was  reversed,  and  the  case  remanded  for  a  new 
trial.  The  plaintiff  then  took  a  nonsuit,  and  brousht  a  new 
aait  for  the  same  cause  of  action,  and  against  the  same  defend- 
ant, in  a  United  States  court.  The  action  vras  one  for  per- 
sonal injuries  received  while  the  plaintiff  was  traveltoE  on 
Sunday  in  violation  of  a  Massachusetts  statute.  It  was  in- 
sisted that  the  holding  of  the  supreme  court  of  that  state  that 
tbe  plaintiff  was  not  at  the  time  of  his  injury  traveling  from 
necessity  or  charity  on  the  Lord's  day,  but  on  secular  busi- 
ness, was  an  estoppel  on  him  in  the  United  States  court,  not- 
withstanding the  subsequent  nonsuit.  But  this  insistence  «ns 
not  sustained,  and  in  regard  to  it  Judge  Miller,  delivering  the 
opinion  of  the  court,  said: 

"It  is  not  a  matter  of  estoppel  which  bound  the  parties  in 
the  court  below,  because  there  was  no  judgment  entered  in 
tbe  case  in  which  this  ruling  of  the  state  court  was  made; 
and  we  do  not  place  the  correctness  of  the  determination  of 
tbe  circuit  court  in  refusing  to  permit  this  question  to  go 
to  tbe  jury  upon  the  ground  that  it  was  a  point  decided  between 
the  parties,  and  therefore  res  adjndicata  as  between  them  in 
the  present  action,  but  upon  the  ground  that  the  supreme 
conrt  of  the  state  in  its  decision  had  given  such  a  construction 
to  tbe  meaning  of  the  words  'charity'  and  'necessity,'  in  the 
statute,  as  to  clearly  show  tbat  the  evidence  offered  upon  tbe 
subject  was  not  sufficient  to  prove  that  tbe  plaintiff  was  trav- 
eling for  either  of  these  purposes." 

This  paragraph  from  the  opinion  of  Miller,  J.,  is  embodied 
in  tbat  of  Fuller,  C.  J.,  in  Gardner  v.  Railroad  Co.,  snpra. 
The  opening  statement  of  the  chief  justice  in  this  last  opinion 
is  sufficient  to  our  present  purpose:  "Counsel  for  plaintiff  in 
error  does  not  contend  that  the  judgment  of  tbe  supreme 
court  of  Michigan  operated  as  a  bar  to  this  action,  but  he  in- 
sists tbat  that  judgment  precluded  the  plaintiff  from  success- 
fully  maintainine  a  new  action  against  the  defendant  npon 
evidence  tending  to  prove  only  the  same  state  of  facts  which 
the  evidence  before  the  supreme  court  of  the  state  tended  to 
prove."  "This,"  continued  tbe  conrt,  "assumes  a  final 
adjudication  on  matter  of  law,  bindiog  between  the  parties, 
and,  treating  the  judgment  reversing  and  remanding  the  cause 
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as  final,  applies  it  as  an  estoppel,  notwithstanding  the  fact 
that  a  nonsuit  was  subsequently  taken.  We  cannot  concur  in 
this  view.  *****  We  think,  on  principle  and  authority, 
a  nonsuit  decides  nothing,  but  leaves  the  parties  as  they  be- 
gan their  litigation, — at  arm's  length.  ''Under  no  circum- 
stances," says  Mr.  Freeman  in  his  work  on  Judgments 
(volume  I,  §  266),  ''will  a  judgment  on  nonsuit  be  deemed 
final"  Leaving  the  controversy  indeterminate  between  the 
parties,  it  not  only  cannot  support  the  plea  of  res  adjudicata, 
but  the  reasoning  and  opinion  of  the  court  in  reversing  can- 
not have  the  effect  of  binding  in  subsequent  litigation  as  the 
"law  of  the  case."  Fisk  v.  Parker,  14  La.  Ann.  491*  It  was 
with  this  view  that  this  court,  speaking  through  McAlister,  J., 
in  Hooper  v.  Raikoad  Co.,  106  Tenn.  28,  60  S.  W.  607.  53  L. 
R.  A.  931,  quoted  approvingly  from  Gassman  v.  Jarvis  (C.  C.) 
100  Fed.  146,  as  follows:  "When  a  cause  of  action  removed 
into  a  court  of  the  United  States  is  dismissed  therefrom  with- 
out a  trial  or  determination  of  the  merits,  the  right  of  action 
still  remains  in  full  force  and  vigor,  unaffected  thereby ;  and 
the  party  having  such  right  of  action  may  bring  suit  thereon 
in  any  court  of  competent  jurisdiction,  the  same  as  though  no 
previous  suit  had  been  brought."  This  being  the  effect  of  the 
nonsuit  in  the  United  States  circuit  court,  it  left  the  trial 
court  in  the  present  action  free  to  apply  the  rule  well  estab- 
lished in  this  state, — that  the  negligence  of  a  raikoad  tele- 
graph operator  is  not  one  of  the  risks  the  trainmen  assume, 
as  they  are  in  no  legal  sense  fellow  servants.  Railroad  Co.  v. 
De  Armond,  86  Tenn.  73,  5  S.  W.  600,  6  Am.  St.  Rep.  816; 
Sailroad  Co.  v.  Jackson,  106  Tenn.  438.  61  S.  W.  771.  It 
follows,  therefore,  that  this  assignment  of  error  must  be  over- 
mled. 

An  assignment  is  made  upon  the  following  paragraph  of  the 
trial  judge's  charge: 

"You  also  look  to  the  loss  of  the  aid —  I  don't  mean 
pecuniary  aid,  but  the  aid  of  advice  and  counsel  that  the 
plaintiff,  Mrs.  Bentz,  has  sustained  by  virtue  of  his  death;  and 
also  look  to  the  loss  of  comfort  and  enjoyment  that  she  has 
lost  as  a  result  of  his  death, — look  to  the  comfort  and  enjoy- 
ment of  his  society.  Now,  these  are  the  elements  of  damages 
to  be  considered  by  the  jury  in  determining  what  amount  of 
damages  to  allow  her  if  you  find  in  favor  of  the  plaintiff.'' 
We  think  this  error  is  well  assigned.  In  Railroad  Co.  v. 
Wyrick,  gg  Tenn.  509,  42  S.  W.  434,  it  was  said  that  under 
chapter  186  of  the  Acts  of  1883,  which  in  terms  provided  for 
a  recovery  of  "damages  resulting  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  survives,  from  the  death  con- 
sequent upon  the  injuries  received,"  the  widow  could  only 
recover  her  pecuniary  loss  on  the  death  of  her  husband;  and 
that  case  was  reversed  because  the  trial  judge  had  said  to  the 
jtiry,  upon  the  measure  of  damages,  that  they  could  look  to 
the  mental  and  physical  suffering  of  the  surviving  widow. 
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The  court  there  qnoted  approvingly  from  the  opinion  of 
Sharswood,  J.,  in  Railroad  Co.  t.  Bntler.  57  Pa.  33s.  in 
which  it  is  aaid  that  solatiTim  for  distress  of  mind  is  not  a 
proper  element  in  fixing  the  amount  of  the  sorvivor's  personal 
loss.  In  the  present  case  the  learned  trial  iudea.  evideDtl;  by 
an  adverteoce,  excladed  from  the  jury  all  consideration  of  the 
widow's  pecuniary  loss,  and  told  them  "to  look  to  the  loss  of 
comfort  and  enjoyment"  sustained  by  her  from  the  neslieent, 
fata)  injury,  if  such  it  was,  to  her  husband.  It  is  insisted, 
however,  that,  though  this  be  error,  yet  there  should  be  no 
reversal  of  this  case,  as,  upon  the  facts  disclosed,  it  is  evident 
that  the  amount  of  damages  allowed  by  the  jury  falls  short  of 
the  value  of  the  life  of  the  deceased.  This  may  be  true,  yet 
we  find  this  affirmative  error  in  the  record.  It  is  impossible 
for  this  court  to  say  bow  much,  if  anything,  was  allowed  for  the 
loss  of  the  enjoyment  of  her  husband's  society.  There  is  no 
basis  for  speculation,  even  if  we  were  inclined  to  so  indulge 
ourselves.  In  addition,  the  matter  of  estimating  damages 
npon  a  legal  basis  was  for  the  jury,  and  we  do  not  feel  at  liberty 
to  usurp  their  function. 

Other  assignments  of  error  were  made,  and  these  have  been 
disposed  of  orally. 

The  result  is  that  for  the  error  indicated  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial 


pROFFiTT  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas. 

{Supreme  Court  of  Texas,  June  i6,  I90t,) 

168  a.  W.  Rep.  979.] 

M«stor  and  Sarvant — Parsonal  Injuries — Negligencs — Evidence— Trial 
—Question  for  Jury,* 
Plaintiff,  an  unskilled  laboring-  man,  -was  asHiating  in  remoTing- 
from  a  building  a  boiler  which  extended  through  a  brick  wall,  so  that 
the  wall  had  to  be  "punched  out"  in  order  to  let  the  boiler  throagb. 
Plaintiff  had  seen  two  other  boilers  removed  in  the  same  waj,  and 
had  never  worked  at  brickwork,  and  did  not  know  that  the  wUl  was 
defective,  or  the  work  dangerous;  and  In  assiating  in  punching  out 
the  wall  it  fell,  and  injured  plaintiff:  held,  that  it  was  error  to  direct 
a  verdict  for  defendant. 

Error  to  court  of  civil  appeals  of  Fifth  supreme  judicial 
district. 

Action  by  J.  T.  Proffitt  against  the  Missouri,  Kansas  & 
Texas  Railroad  Company  of  Texas.  Judgment  for  defendant, 
and  plaintifi  brings  error.     Reversed. 

*As  to  the  master's  duty  to  furnish  safe  place  to  work,  see  Norfolk 
A  W.  Ry.  Co.  V.  Cromer'B  Adm'r  (Va.),  23  Am.  ft  Kng.  R.  Ca»..  N. 
8.,  720,  and  foot-note,  721  et  seq. 

As  to  the' master's  duty  to  instmct  and  warn  inexperienced  aod 
ignorant  employees,  see  Louisville  ft  N.  R.  Co.  v.  Miller  (C.  C.  A.}, 
19  Am.  ft  Bug.  R.  Cas.  N.  S.,  500,  and  notes,  506  et  seq. 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S        197 

Proffitt  V,  Misaoitri,  etc.,  Ry.  Co.  of  Texas 

Hazlewood  &  Smith  and  Wilkins  &  Vinson,  for  plaintiff  in 
error. 
T.  S.  Miller  and  Head  &  Dillard,  for  defendant  in  error. 

BROWN,  J.     Proffitt  had  been  in  the  employ  of  the  rail- 
way company  for  about  one  year  and  eight  months,  working 
about  the  shops  at  Denison,  'Moingmost  anything,''  for  $1.25 
per  day.    On  the  27th  day  of  July,  1900,  he  was  assisting  in 
removing  a  stationary  engine  out  of  a  building  which  was 
about  20  feet  high,  with  a  flat  roof,  the  walls  being  of  brick. 
There  had  been  three  stationary  boilers  in  the  building,  two 
of  which  had  been  removed  a  few  days  prior  thereto.    These 
boilers  projected  through  the  wall  of  the  building,  there  being 
about  six  or  eight  feet  on  the  outside,  and  the  dome  and  fire 
box  being  on  the  inside  of  the  building.    To  remove  the 
boiler,  the  dome  and  fire  box  were  first  removed^  when  the 
boiler  was  jacked  up,  and  put  on  rollers,  so  that  it  could  be 
moved  out  of  the  building.    The  brick  in  the  wall  of  the 
building  rested  upon  the  boiler,  and  had  to  be  '^punched  out*' 
in  order  to  give  space  through  which  the  boiler  could  be  re- 
moved.   The  gang  foreman.  Tally,  was  present  during  the 
work,  and  directed  plaintiff  and  the  other  hands  what  to  do 
and  how  to  do  it.    Plaintiff  had  been  present  and  assisted  in 
removing  the  other  boilers,  and  had  been  at  work  on  the  day 
of  his  injury  about  30  minutes.    From  the  space  in  the  wall 
from  which  one  of  the  boilers  had  been  removed  bricks  had 
fallen  out,  and  others  were  loose,  so  that  a  brace  was  placed 
there  in  order  to  sustain  the  bricks.    The  plaintiff  had  been 
engaged  knocking  out  some  of  the  brick  with  a  sledge  ham- 
mer, when  another  employee  got  up  on  the  boiler,  and  began 
to  punch  the  brick  out  with  a  piece  of  pipe,  from  which  plain- 
ti&  got  dirt  in  his  eyes,  and  stepped  back  from  the  work. 
Just  at  this  time,  the  wall  gave  way,  and  the  roof  and  a  part 
of  the  wall  fell  in,  whereby  Proffitt   received  his  injuries. 
Plaintiff  had  never  worked  at  brickwork  at  any  time,  except 
to  assist  in  putting  up  one  smokestack;  and  he  did  not  know 
that  the  wall  was  defective  in  any  way,  or  that  the  work  was 
dangerous;  but  he  could  see  the  openings  from  which  the 
boilers  had  been  removed,  and  also  the  door  in  the  wall  about 
the  same  place.    The  case  was  tried  before  a  jury,  and  the 
trial  ju^e  instructed  the  jury  to  return  a  verdict  for  the 
defendant,  which  was  done,  and  judgment  entered  accordingly. 
The  court  of  civil  appeals  affirmed  the  judgment  of  the  dis- 
trict court. 

Under  the  evidence,  the  jury  could  have  found  that  the  rail- 
road company  negligently  failed  to  provide  a  safe  place  for 
plaintiff  to  perform  his  work,  or  to  adopt  such  rules  and 
measures  for  performing  the  work  as  might  have  protected  the 
plaintiff  from  injury  while  engaged  thereat.  The  evidence  is 
not  of  that  conclusive  character  that  would  authorize  this 
court  to  hold,  as  a  matter  of  law,  that  the  plaintiff  assumed 


a. 


*' 
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the  risk  of  iojary  from  dotng  the  work';  therefore  the  trial 
court  erred  by  iDstrncting  the  jury  to  return  a  verdict  for  the 

defeadatit,  and  the  court  of  civil  appeals  erred  in  afBrming  the 
judgment  of  the  district  court. 

It  is  ordered  that  both  judgments  be  reversed,  and  that  this 
cause  be  remanded. 


Bibber-White  Co.  v.  White  River  Val.  Electric  R.  Co. 

ei  ai.  (Jose  Parker  &  Co.,  Intervening  Creditors). 

{Circttit  Court  of  Appeals,  Second  Circuit,  April »,  i^ot.) 

[115  Fed.  Sep.  786.] 

AppMl— Final  Deci> ion— Order  FixinE  PHoptty    of  Receivar'a  Certifi- 
cate*. 

An  order  of  a.  circuit  court  authorizinif  a  railroad  receiver  to  iiine 
certificates,  and  providing  that  they  iha.!!  be  prior  in  lien  to  a  mort- 
g^g^  indebtednesB  or  to  certificates  previattaly  isaned,  is  a  final  deci- 
sion in  Rucfa  senae  as  to  be  appealable. 

Railroad  Receivers— Authorizing  Compl«tion  of  Road— Postponement 
of  Existing  Liens. 

It  is  an  unwarranted  exercise  of  power  by  a  court  of  equity  to 
authorize  its  receiver  to  issue  certificates  for  the  purpose  of  com- 
pleting- a  railroad,  and  to  make  the  same  a  first  lien  on  the  road 
without  giving  tbe  bondholders  an  opportnaitj  to  be  heard,  wbere 
the  properlj  is  worth  no  mere  than  the  amount  of  the  outst^udiag 
mortgage  bonds,  so  that  such  holders  are  the  equitable  owners. 
Same. 

The  power  to  postponeesisting  liens  to  lienscreated  by  tbe  court  for 
the  purpose  of  completing  an  unfinished  railroad  should  not  be  exer- 
cised unless  it  can  be  done  without  ultimate  toss  to  existing  lienholden. 
tn  any  case,  it  should  be  exercised  with  great  caution;  and  wheie 
only  one-third  of  a  railroad  was  built  at  the  time  of  the  appointment 
of  a  receiver,  and  its  value  does  not  exceed  the  amount  of  the  liem 
against  it,  the  court  is  not  warranted  in  authorizing  the  receiver  to 
complete  the  road,  and  to  issue  certificates  in  payment,  to  be  a  fint 
lien,  over  the  objections  of  the  lienholders. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Vermont. 

See  110  Fed.  472,  473,  iii  Fed.  36,  1004. 

W.  B.  C.  Stickney  and  Arthur  H.  Wellman,  for  appellants. 

Geot^e  D.  Mnmford,  for  appellees. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  Error  is  assigned  of  an  order 
of  the  circuit  court  of  the  United  States  for  the  district  of 
Vermont  entered  August  7,  1900,  authorizing  tbe  receiver  of 
the  White  Rtver  Valley  Electric  Railroad  Company  to  create 
a  new  issue  of  receiver's  certificates  to  be  used  in  the  comple- 
tion of  the  railroad  of  that  company,  such  certificates  to  be  a 
prior  lien  over  certain  certificates  previously  issued  by  the 
receiver  pursuant  to  authority  from  the  court.  The  (acts 
which  led  to  the  making  of  the  order  were  these:  A  bill  of 
complaint  was  filed  in  February,  1900,  by  one  of  the  nnsecured 
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creditors  of  the  railroad  company,  askioK,  among  other  things, 
for  the  appointment  of  a  receiver,  with  power  to  operate, 
repair,  and  complete  the  unfinished  railroad  of  the  defend- 
ant The  bill  alleged  the  insolvency  of  the  defendant;  that 
its  railroad  was  partially  completed,  and  being  operated  over 
a  portion  of  its  length ;  that  there  were  outstanding  $120,000 
bonds  of  the  defendant,  of  an  authorized  issue  of  $250,000, 
secured  by  a  oaortgage  deed  covering  all  its  property;  that  the 
bonds  were  held  by  various  persons  as  collateral  secnrity  for 
loans  to  the  defendant  amonotioB  to  some  $60,000;  that 
$88,000 of  these  bonds  were  held  by  Jose  Parker  &  Co.,  as  col- 
lateral secority  for  $44,000  of  notes  of  the  defendant;  that  the 
towns  through  which  the  said  railroad  was  to  run  had  subscribed 
sabsidies  amounting  to  $;5,ooo,  conditioned  upon  the  com- 
pletion of  the  railroad  by  December  3otb  next  enaning;  that 
the  defendant  bad  unsecured  indebtedoess  amounting  to 
$125,000;  that  it  had  become  impossible  for  the  defendant  to 
borrow  money  to  complete  its  obligations  or  continue  the 
work,  and  some  attachments  had  been  made  and  others 
threatened;  that  if  its  ontstanding  bonds  should  be  defaulted, 
and  the  property  should  be  sold  under  the  mortgage,  it  would 
bring;  a  nominal  sum  only;  and  that  if  the  ontstanding  bonds 
could  be  recovered,  and  the  road  completed  so  as  to  save  the 
town  subsidies,  the  property  could  be  saved,  and  the  creditors 
of  the  defendant  be  paid.  The  defendant  answered,  admittiag 
the  allegations  in  the  bill  of  complaint,  and  submitting  to  the 
judgment  of  the  court  in  respect  thereto.  Thereupon,  and 
npon  the  20th  day  of  February,  igoo,  the  court  appointed  a 
receiver,  with  power  to  maintain  and  operate  the  railroad, 
and  authority  to  complete  and  equip  the  same ;  and  for  that 
purpose,  and  for  the  purpose  of  recovering  the  outstanding 
mortgage  bonds,  to  issue  receiver's  certificates  in  the  sum  of 
$170,000,  $70,000  of  which  were  to  be  applied  for  the  recovery 
of  said  bonds,  and  the  balance  for  the  completion  of  said  rail- 
road, said  certificates  to  be  a  first  lien  upon  all  the  property 
of  the  defendant  of  every  kind.  The  present  appellants,  Jose 
Parker  &  Co.,  bankers,  and  holders  of  some  of  the  ontstand- 
ing mortgage  bonds,  intervened,  and  became  parties  to  the 
action.  The  receiver  issued  some  $60,000  of  certificates,  and 
exchanged  them  with  holders  of  first  mortgage  bonds  of  about 
that  amount,  including  Jose  Parker  &  Co.  He  tbeo  endeav- 
ored to  make  contracts  for  the  completion  and  equipment  of 
the  railroad,  bat  fonnd  that  no  responsible  contractor  was 
willing  to  undertake  the  work  for  the  certificates  in  the  form 
and  amount  authorized.  Thereupon  the  receiver  moved  the 
court  for  a  modification  of  the  previous  order  so  as  to  permit 
him  "to  make  reasonable  and  necessary  contracts  for  the 
completion  and  equipment  of  said  railroad,  and  issue  receiver's 
certificates  for  the  same,  subject  to  the  order  of  the  court." 
Upon  that  application  Jose  Parker  &  Co.  appeared  and  con- 
Knted  to  such  a  modification  of  the  order.     The  receiver  rep- 
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resented,  in  substance,  that  unless  the  conrt  aatborized  new 
certificates,  wbich  wonid  be  prior'  in  lien  to  those  already 
issued,  he  would  not  be  able  to  secure  the  completion  of  the 
road.  Jose  Parker  &  Co.,  while  conseatine  to  the  scope  of 
the  application  of  the  receiver,  objected  to  the  creation  of 
new  certificates  which  would  have  priority  over  those  already 
issued.  Upon  their  representation  that  they  could  secure  a 
contractor  who  would  complete  the  road  and  receive  payment 
in  certificates  without  priority  over  the  tasoe  previously  author* 
ized,  the  disposition  of  the  motion  was  saspended  from  July 
20th  to  Aueust  7tb  to  five  them  an  opportnnity  to  do  so.  At 
the  latter  date,  Jose  Parker  &  Co.,  having  failed  to  accom> 
plish  what  they  bad  attempted,  did  not  appear  in  conrt,  and 
the  conrt  made  the  order  the  correctness  of  which  is  now 
challenged. 

We  have  entertained  some  doubt  whether  the  order  is  in 
such  sense  a  final  decision  as  to  permit  a  review  by  this  court, 
except  on  appeal  from  the  final  decree  in  the  cause,  but  have 
coQcluded  that  it  is.  upon  the  authority  of  In  re  Farmers' 
Loan  &  Tnist  Co.,  129  U.  S.  206,  9  Sup.  Ct.  265,  32  L.  Ed. 
656. 

The  question  of  the  propriety  of  the  action  of  the  court  in 
authorizing  the  receiver  to  complete  the  road,  and  authorizing 
this  to  be  done  by  an  issue  of  receiver's  certificates  in  the 
amount  of  $170,000,  which  should  be  a  prior  lien  to  the  mort- 
gaee  bonds,  is  not  presented  by  this  appeal  To  all  this  the 
appellants  consented,  and  it  is  fairly  to  be  assumed  that  in 
doing  so  they  recc^nized  this  course  to  be  expedient  under  the 
circumstances  of  the  case.  They  not  only  accepted  the  cer- 
tificates issued  pursuant  to  the  first  order  and  surrendered  the 
bonds,  but  they  also  consented  to  a  modification  of  that  order 
which  might  involve  the  creation  of  a  larger  issue  of  certifi- 
cates. Their  objections  raise  the  single  question  whether  the 
coart  was  jastified  in  postponing  one  class  of  certificate  holders 
to  another,— their  Hens  to  the  new  ones  created. 

We  must  assume  from  the  facts  in  the  record  that,  unless 
the  court  had  made  the  order  which  is  complained  of,  the 
completion  of  the  road  in  time  to  secure  the  town  subsidies 
(01  the  fund  under  administration  would  have  been  imprac- 
ticable, if  it  would  have  been  practicable  to  complete  the 
road  at  all.  There  would  seem  to  have  been  only  two  alterna- 
tives,— to  abandon  the  attempt  to  complete  the  road,  or  to 
create  a  larger  issue  of  certificates  without  priority,  and 
endeavor  to  complete  it  with  the  proceeds.  The  appellants 
were  apparently  unwilling  to  accept  the  first  alternative. 
Whether  the  second  was  feasible  was  a  question  on  which 
they  difiered  with  the  court.  There  is  no  evidence  in  the 
record  which  enables  ns  to  ascertain  whether  the  conrt  eired 
in  its  judgment  upon  this  question.  The  application  by  the 
receiver  for  a  modification  of  the  original  order  was  not  baaed 
upon  a  formal  petition  or  supported  by  any  affidavits  or  docn- 


Vol  S  R  R  R— Vol  28  Am  &  Ehg  R  Cas,  N  S         201 
Bibber- White  Co.  ».  White  River  Val.  Klec.  R.  Co 

mentary  evidence,  and  no  affidavits  were  filed  in  opposition 
by  the  creditors  who  appeared  when  the  application  was  made. 
The  hearinB:  and  decision  seem  to  have  proceeded  wholly  apon 
the  oral  statements  of  counsel  to  the  court.  In  the  absence 
of  such  evidence,  we  are  unable  to  say  that  the  court  erred  in 
deciding  the  question,  or  that  the  admissions  of  counsel  upon 
the  bearing  were  not  sufficient  to  justify  the  court's  conclu- 
sion. The  propriety  of  the  order,  however,  presents  another 
question:  Was  the  court  warranted  is  taking  any  further 
action  towards  completing  the  raihoad  which  would  defeat  the 
priority  of  the  existing  liens  without  the  consent  of  the  lien- 
holders?  It  appears  that  when  the  bill  was  filed  and  when  the 
receiver  was  appointed  only  about  6  miles  of  the  proposed  i8 
miles  of  railroad  had  been  built,  $130,000  of  the  unissued 
mortgage  bonds  could  not  be  negotiated,  and  the  enterprise 
had  reached  a  condition  of  complete  financial  collapse.  The 
holders  of  the  first  mortgage  bonds  were  the  only  parties  hav- 
ing any  snbstaDtial  interest  in  the  property,  as  it  was  of  no 
value  in  excess  of  their  liens.to  stockholders  or  unsecured 
creditors,  and  apparently  not  of  sufficient  value  to  satisfy 
their  liens.  It  was  a  somewhat  unusual  exercise  of  the  power 
of  8  court  of  chancery  under  the  circumstances  to  appoint 
a  receiver  in  a  suit  to  which  the  trustee  of  the  mortgage  bonds 
was  not  8  party  without  consulting  with  the  trustee  or  the 
bondholders,  and  we  think  it  was  an  unwarranted  exercise  of 
power  to  authorize  the  receiver  to  undertake  the  protect  of 
completing  the  road  without  giving  the  bondholders  an  oppor- 
tunity to  be  heard.  They  were  the  ones  of  all  others  who 
were  entitled  to  a  controlling  voice  in  deciding  whether  there 
should  be  an  attempt  to  complete  the  road,  or  whether  the 
property  shonld  be  sold  and  the  proceeds  applied  towards 
satisfying  their  liens.  However,  it  was  within  tfae  discretion 
of  the  court  to  appoint  a  receiver  without  hearing  tfaem,  and 
DO  injustice  seems  to  have  resulted  to  them  by  the  order 
made  at  that  time  authorizing  the  receiver  to  complete  the 
road.  They  were  not  obliged  to  accept  the  certificates  in  lieu 
of  their  bonds,  and  when  they  accepted  them  they  acquired  a 
lien  as  valuable  as  they  had  before.  But  their  consent  to 
come  in  under  the  terms  of  that  order  was  not  a  consent  in 
adnnce  to  every  further  scheme  which  might  be  su^^ested, 
and  when  one  was  proposed  which  would  necessarily  impair 
their  liens,  and  perhaps  practically  destroy  them,  they  had  a 
right  to  object,  and,  having  objected,  they  were  entitled  to 
have  their  liens  preserved  in  the  order  of  their  priority, 
according  to  the  established  principles  of  equity.  The 
appointment  of  a  receiver  vested  in  the  court  no  absolute 
power  over  the  property,  and  no  general  authority  to  displace 
vested  contract  liens.  "The  bolder  of  a  mortgage  deed  upon 
a  railroad  has  the  same  right  to  demand  and  expect  of  the 
court  respect  for  bis  vested  rights  and  contracted  priority  as 
a  holder  of  a  mortgage  on  a  farm  or  lot."     Kneelaod  v.  Trust 
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Co.,  136  U.  S.  97,  10  Sup.  Ct  950,  34  L.  Ed.  379.  The 
appellants  were,  in  effect,  equitable  mortgagees  of  the  prop- 
erty in  the  custody  of  the  court,  and  the  priority  of  their  lien 
was  as  sacred  as  though  it  had  been  created  by  the  raikoad 
company  instead  of  the  court. 

The  power  of  a  court,  which  has  appointed  a  receiver  in  ap 
equity  cause  and  taken  possession  of  a  railroad,  to  subordi- 
nate the  existing  liens  upon  the  property  to  the  expenses  of 
the  administration,  including  those  of  operating  and  main- 
taining it  in  proper  repair,  cannot  be  challenged.  But  the 
power  to  postpone  existing  liens  to  liens  created  by  the  court 
for  the  purpose  of  completing  an  unfinished  railroad  has  rarely 
been  exercised,  and  ought  not  to  be  exerted  unless  it  can  be 
done  without  ultimate  loss  to  the  existing  lienholders.  It  is  to 
be  exercised  with  great  caution,  and,  if  possible,  with  the  con- 
sent or  acquiescence  of  all  the  parties  in  interest.  Wallace  v. 
Loomis,  97  U.  S.  146,  24  L.  Ed.  895;  Kennedy  v.  Railroad 
Co.,  5  DilL  519,  Fed.  Cas.  No.  7707;  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.,  J17  U.  S.  434.  6  Sup.  Ct.  809,  29  L. 
Ed.  963.  In  Jerome  v.  McCarter,  94  U.  S.  734«  24  L.  Ed. 
136,  the  court  intimated  doubt  of  the  propriety  of  the  exercise 
of  the  power  to  the  prejudice  of  the  prior  lienholders  without 
their  consent;  but  in  Miltenberger  v.  Railroad  Co.,  106  U.  S. 
287,  I  Sup.  Ct.  140,  27  L.  Ed.  117,  the  court  upheld  receiver's 
certificates,  with  a  prior  lien  to  that  of  a  pre-existing  mort- 
gage, created  for  the  purpose  of  obtaining  rolling  stock,  and 
for  building  6  miles  of  road  and  a  bridge,  part  of  the  main 
line  of  a  road  92  miles  long.  The  latter  is  the  only  reported 
case  which  has  been  called  to  our  attention,  in  which  the 
exercise  of  the  power  has  been  approved,  where  it  was  not 
invoked  at  the  instance  of  the  prior  lienholders,  or  sanctioned 
subsequently  by  their  acquiescence,  or  where  their  conduct 
did  not  create  an  estoppel.  In  this  case,  however,  the 
security  of  the  prior  lienholders  was  augmented  instead  of 
impaired  by  the  expenditure  permitted.  The  value  of  the 
property  was  to  be  enhanced  far  beyond  the  cost  of  the  new 
construction,  and  $95,000  of  the  total  cost  of  $125,000  had  been 
donated  for  the  purpose  to  the  receiver  by  a  municipal  cor- 
poration and  another  railroad  corporation,  and  it  was  upon 
these  considerations  that  the  court  below  made  the  order 
which  was  under  review.  That  decision  affords  no  support  to 
sustain  the  present  order.  Here  was  a  road  only  one-third 
built.  No  one  could  be  found  willing  to  complete  it  upon  the 
terms  which  had  previously  been  proposed,  and,  in  view  of 
the  whole  situation  as  it  was  presented  to  the  court,  the  out- 
come of  an  attempt  to  complete  it  was  too  uncertain  to 
authorize  it  to  be  made  without  the  consent  of  the  appellants. 
The  effect  of  the  order  was  certain  to  render  their  security 
more  precarious,  if  not  to  render  it  worthless,  and  the 
chances  that  the  other  creditors  of  the  corporation  could  real- 
ize anything  by  carrying  out  the  scheme  were  wholly  con- 
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jectoraL  Probably  in  making  the  order  tbe  learned  jndge  of 
the  coort  below  supposed  because  tbe  appellants  did  not 
appear  in  court  at  the  time  that  they  did  not  intend  to  object 
to  it;  bat  they  bad  already  objected  to  it,  and  we  find  nothing 
in  the  record  to  indicate  that  they  intended  to  waive  the 
objections  which  they  had  already  made.  Under  the  circum- 
stances, we  are  of  the  opinion  that  the  order  was  an  erroneous 
exercise  of  judicial  discretion. 

As  tbe  appellants  bad  consented  to  such  a  modification  of 
the  prior  order  as  would  involve  the  creation  of  new  certifi- 
cates snfBcient  in  amount  to  complete  the  road,  the  order 
appealed  from  should  not  be  vacated,  but  should  be  modified 
by  striking  out  that  part  making  the  new  certificates  prior  in 
lien  to  those  previously  issued. 

So  ordered,  aad  the  cause  remitted,  with  iqstractioos  to 
modify  the  order  accordingly. 


Southern  Pac.  Co.  v.  Huntsman. 
{Circuit  Court  of  Appeal,  Eighth  Circuit,  November  3,  rgot.) 
[118  Fed.  Kep.  412.] 
Mister  and  Servant— Injury  lo  Employee— Railway  Collision — Negli- 
gence— Question  for  Jury. 
Wbere  a  fireman  on  a  freight  train  was  injured   in  a  collision  with 
another  train,  due  to  tbe  failure  of  tlie  engineer  of  the  latter  train 
to  remain  at  a  station  as  ordered,   the  qnestions  whether  such  eng-i- 
ne«r  was  incompetent  bj  reason  of  his  carelessness  and  forget  fulness, 
and  whether  the  company  knew,  or  in  the  exercise   of  ordinary  care 
might  have   known,    that  he  was  Incompetent,  held,  under  the  evi- 
dence, to  be  for  the  jury. 
Same— Duty  of  Railroad  in  the  Emptoymenl  of  Engineers. 

Since  tbe  proper  performance  of  .the  duties  of  engineers  in  charge 
of  railway  trains  depends  on  their  being  prudent,  alert,  and  mindfnl 
of  orders,  railway  companies  must  keep  a  close  watch  on  the  habits 
and  mental  peculiarities  of  the  persons  whom  they  employ  as  engi- 
□eers;  this  exaction  being  nothing  more  than  that  they  exercise 
ordinary  care  in  the  selection  of  their  engineers,  in  the  light  of  their 

Same—  Evidence — Ad  missibillty. 

Wbere  the  complaint  in  an  action  by  a  fireman  for  injuries  averred 
that  his  only  means  of  escaping  serious  injury  when  a  collision  with 
another  train  was  imminent  was  to  jump  from  his  engine,  which  he 
did,  and  was  injured,  and  which  allegation  defendant  denied,  the 
admission  in  evidence  of  photographs  of  the  wreck,  though  taken 
after  the  positions  of  the  engines  had  been  somewhat  changed,  was 
proper,  as  tending  to  show  the  actual  result  of  the  collision,  and  the 
necessity  which  existed  for  the  fireman  leaping  from  the  engine 
before  tbe  collision  occurred. 

The  admission  of  testimony  that  five  other  persons  were  injured  in 
Uie  colUsioa  was  proper,  for  the  same  reason. 

la  Error  to  tbe  Circuit  Court  of  tbe  United  States  for  tbe 
District  of  Utah. 
Jeptha  D.  Howe,  for  plaintiff  in  error. 
W.  L.  Maginnis,  for  defendant  in  error. 


204         Vol  5  R  R  R— Vol  28  Au  &  Eng  R  Cas,  N  S 

Sontbem  Pkc.  Co.  v.  Hnntaman 

Before  SANBORN  and  THAYER,  Circait  Jadees,  and 
LOCHREN.  District  Judgre. 

THAYER,  Circuit  Jndge.  On  December  ii.  1900,  Arthor 
Hantsman,  the  defendant  in  error,  was  a  fireman  on  an  engine 
belonging  to  tlie  Southern  Pacific  Company,  the  plaintiff  in 
error,  which  was  hauling  one  of  its  trains  westwardly  on  its 
railroad.  At  a  point  from  2  to  2i  miles  distant  from  a  station 
in  the  state  of  Utah  called  "Fenelon,"  it  ran  into  another 
freisbt  train  of  the  Southern  Pacific  Company,  which  was 
running  east  at  the  rate  of  about  25  miles  an  hour.  The  engine 
of  the  east-bound  train  was  in  chat^e  of  an  engineer  by  the 
name  of  Sadler,  and  the  collision  occurred  because  Sadler, 
instead  of  waiting  at  Fenelon  for  the  west-boand  train  to  pass, 
as  he  had  been  ordered  to  do  by  the  train  dispatcher,  in  vio- 
lation  of  his  orders  ran  past  Fenelon  until  he  came  into  col- 
lision with  the  west-bound  train.  The  evidence  tended  to 
show  that  the  collision  occurred  on  a  carve;  that  the  engine 
of  the  east-bound  train  was  not  discovered  until  it  was  about 
50  yards  distant  from  the  engine  of  the  west-bound  train,  on 
which  Hnntsman  was  fireman;  that,  after  the  discovery  of  the 
train  approaching  from  the  west,  it  was  impossible  to  stop  the 
trains  in  time  to  avoid  the  collision;  and  that,  inconsequence 
of  that  fact.  Huntsman  leaped  from  the  cab  oi  his  engine,  and 
was  injured  to  a  considerable  extent.'  He  broi^ht  the  present 
action  to  recover  damages  for  the  injury  which  he  bad  sus- 
tained in  consequence  of  the  collision,  and  alleged,  asagronnd 
of  recovery,  that  Sadler  was  incompetent  to  act  as  engineer 
of  a  locomotive  engine  upon  the  railroad  in  question,  or  upon 
any  railroad,  by  reason  of  his  being  a  careless  and  fo^etful 
person,  which  fact,  as  it  was  alleged,  was  well  known  to  the 
defendant  company,  or,  in  the  exercise  of  reasonable  and 
ordinary  care,  oagbt  to  have  been  known.  The  principal 
error  assigned,  and  the  one  that  is  argued  at  the  greatest 
length,  is  that  the  court  erred  in  refusing  to  give  a  peremptory 
instruetios  directing  the  jury  to  return  a  verdict  in  iavor  of 
the  defendant  company.  This  exception  to  the  action  of  the 
lower  court,  in  view  of  its  importance,  will  be  first  noticed 

The  contention  that  a  peremptory  instruction  in  favoriof 
the  defendant  company  ought  to  have  been  given  is  btsed 
upon  the  ground  that  there  was  no  substantial  evidence  tend- 
ing to  show  that  Sadler  was  an  incompetent  engineer,  or 
that  the  defendant  had  notice  of  the  fact  prior  to  the  collision. 
To  sustain  the  chaise  of  incompetency,  the  plaintiff  below 
introduced  the  following  evidence:  First,  a  record  kept  by 
the  company  itself,  which  showed  that  Sadler  had  been  in  its 
employ  from  time  to  time  since  August  12,  1892,  serving  in  the 
capacity  of  fireman,  car  inspector,  and  hostler;  that  since 
November,  1S98,  he  had  acted  as  engineer, — a  part  of  the 
time  as  engineer  on  a  switch  engine,  and  later,  since  Feb- 
ruary, 1899,  as  engineer  on  the  main  line;  that  on  August  14, 
1900,  he  had  been  suspended  for  overlooking  a  train  order. 
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tboagh  DO  collision  resulted  therefrom ;  tb&t  he  had  remained 
snspeaded  antil  December  5,  1900,  when  he  was  reinstated, 
and  that  only  six  days  thereafter,  to  wit,  on  December  11, 
1900,  by  disobeying  or  foreetting  bis  orders,  and  running  past 
Fenelon,  he  bad  occasioned  the  collision  which  gave  rise  to 
the  present  action.  There  was  other  evidence  which  tended  to 
show,  and  did  show,  that  in  Aaeust  or  Jnly,  1899,  a  train  on  tbe 
defendant's  road,  which  was  rnnning  west  on  regular  time, 
had  to  back  np  a  mile  or  two  because  it  met  Sadler  with  his 
engine  on  the  main  line,  running  an  extra,  without  orders,  on 
the  time  of  the  regnlar  train ;  that  the  delay  so  occasioned 
was  reported  to  the  defendant's  superintendent;  and  that  on 
August  24,  1900,  when  Sadler  was  suspended,  be  also  ran  oat 
on  the  main  line  about  a  mile  from  a  station,  where  be  should 
have  stopped  to  allow  another  train  to  KO  by,  and  encountered 
that  train,  which  had  the  right  of  wsy,  but,  tbe  track  being 
stntight,  no  collision  occurred.  There  was  evidence  tending 
to  show  that  on  another  occasion  he  had  foti;otten  bis  orders 
commanding  him  to  stop  at  a  certain  way  station,  and  that  he 
would  have  run  past  it  and  encountered  another  train  but  for 
the  fact  that  bis  attention  was  called  to  bis  orders  by  his  fire- 
man, who  bad  some  difficulty  in  convincing  him  that  he  had 
orders  to  stop.  There  was  also  evidence  by  one  witness,  who 
was  a  fireman  who  had  served  under  Sadler,  tending  to  show 
that  he  was  forgetful,  and  that  he  had  the  reputation  among 
other  employees  of  the  defendant  company  of  being  forgetful, 
and  for  that  reason  incompetent.  In  view  of  this  testimony, 
it  cannot  be  said  that  there  was  no  substantial  evidence  tend- 
ing to  show  that  Sadler  was  unfit  to  be  trusted  with  the  man- 
agement of  a  train.  It  is  true,  no  doubt,  that  tbe  best  of 
engineers  will  occasionally  make  a  mistake  and  suffer  a 
momentary  lapse  of  memory ;  and  for  this  reason  a  single 
error  of  judgment  or  a  single  act  of  forgetfulnesa  ought  not,  as 
a  rule,  to  be  esteemed  sufficient  to  warrant  the  conclusion 
that  an  engineer  is  nntrnstwortby.  But  in  the  present  case 
the  evidence  had  a  marked  tendency  to  show  something  more 
than  a  single  lapse  of  memory.  It  tended  to  prove  that  Sadler, 
either  through  a  defect  of  memory  or  other  cause,  was  liable 
to  overlook  his  orders  and  take  dangeroas  risks,  and  that  tbe 
defendant  company,  in  the  exercise  of  ordinary  care,  ought  to 
have  been  aware  of  tbe  fact.  At  all  events,  in  view  of  the 
testimony  to  which  wehaveallnded,  it  was  the  function  of  tbe 
iory,  rather  than  tbe  trial  judge,  to  determine  whether  he  was 
the  kind  of  a  man  to  whom  tbe  company  ought  to  bave 
iatrasted  the  handling  of  a  train.  It  cannot  be  said,  we  think, 
that  all  reasonable  persons,  in  view  of  the  testimony,  would 
have  reached  the  conclusion,  necessarily,  that  there  was  no 
tobstantial  evidence  tending  to  establish  Sadler's  incom- 
petency. Owing  to  tbe  responsible  duties  which  engineers  in 
charge  of  railway  trains  perform,  and  the  fact  that  many  lives 
and  much  valuable  property  depend  upon  their  being  prudent. 
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alert,  even  mindfal  of  their  orders,  and  not  given  to  fits  of 
atutraction,  railroad  companies  oaebt  to  keep  a  close  watcb 
on  the  habits  and  mental  pecoliarities  of  the  persons  whom 
they  employ  in  snch  responsible  positioaa.  This  is  exacting 
from  them  nothine  more  than  the  ezerciae  of  ordinary  care  in 
the  selection  of  that  class  of  employees,  when  the  responsi- 
ble nature  of  the  duties  which  they  perform,  and  the  conse- 
qaences  that  may  result  from  a  sUsht  mistake,  which  in  other 
employments  would  be  trivial,  is  taken  into  account.  We  are 
of  opinion,  therefore,  that  the  learned  judee  of  the  trial  court 
properly  allowed  the  jury  to  determine  whether  the  injury  of 
which  the  plaintiff  complained  was  due  to  the  fact  that  the 
company  had  retained  in  its  service  as  engineer  a  person  wbom 
it  ought  to  have  known  was  incompetent  to  discharge  the 
particular  duties  that  had  been  devolved  upon  him. 

The  defendant  company  also  saved  a  number  of  exceptions 
to  the  admission  of  testimony,  and  have  argued  the  same  in 
this  court,  but  a  careful  ezaminatton  of  these  exceptions  has 
served  to  convince  us  that  they  are  without  merit.  Most  ol 
them  are  of  so  little  moment,  we  think,  as  not  to  require 
special  notice.  It  is  strenuously  urged  by  counsel  for  the 
defendant  company  that  the  trial  court  should  not  have 
admitted  two  photographs  of  the  wreck,  and  that  it  also  eired 
in  permitting  the  plaintJS  to  testify  in  his  own  favor,  on  bis 
redirect  examination,  that  five  other  persons  besides  himscU, 
were  injured  by  the  collision.  Concerning  this  testimony,  it 
is  said  that  it  was  immaterial  and  irrelevant,  and  that  the 
photographs  of  the  wreck  should  not  have  been  admitted  in 
evidence,  because  they  were  taken  after  the  positions  of  the 
wrecked  engines  had  been  somewhat  changed.  It  is  also  said 
that  this  testimony  was  harmful  to  the  defendant,  ber^Qse  it 
aroused  the  sympathy  of  the  jury  for  the  ptaintiS,  excited  their 
indignation,  and  diverted  their  minds  from  the  real  questions 
in  controversy.  We  are  of  opinion,  however,  that  the  admis- 
sion of  the  testimony,  even  if  was  not  very  material,  would  not 
warrant  a  reversal  of  the  judgment.  Nor  are  we  able  to  con- 
cede that  the  testimony  was,  as  claimed,  immaterial.  The 
plaintifi  below  bad  averred  in  his  complaint  that  bis  only  means 
of  escaping  serious  injury  when  the  collision  was  imminent 
was  by  jumping  from  the  engine,  and  that  be  did  so  jump, 
thereby  sustaining  injury.  The  defendant  company  denied 
this  allegation,  and  for  this  reason  it  was  competent  for 
the  plaintifi  to  show  the  actual  result  of  the  collision,  and  the 
necessity  which  existed  for  leaping  from  the  engine  before  tbe 
shock  of  the  collision  occurred.  He  could  show  this  fact  in 
no  better  way  than  by  producing  photographs  of  the  wreck, 
and  by  testifying  that  other  persons  besides  himself  were  in- 
jured; and,  while  there  was  some  testimony  that  one  or  both 
of  the  engines  bad  been  moved  slightly  before  tbe  photographs 
were  taken,  yet,  as  tbe  plaintiS  testified  that  tbe  photc^Tapbs, 
as  taken,  correctly  showed  the  extent  to  which  the  engines 
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were  broken  np  by  the  collision,  the  fact  that  they  bad  been 
moved  sliEhtly  in  no  way  impaired  the  competency  6t  the 
evidence  for  the  pnrpose  for  which  it  was  admitted.  It  is 
clear,  we  think,  that  no  material  error  was  committed  in  per- 
mittins  the  pbotoeiaphs  to  be  shown,  or  in  permittine  the 
plaintiff  to  testify  that  five  other  persons  besides  himself  sas- 
tained  injary-  Three  of  the  men  so  iajared  were  killed,  bnt 
the  trial  coart  was  so  carefnl,  as  it  seems,  to  prevent  the 
admission  of  any  unnecessary  testimony  which  might  prejudice 
the  defendant's  case,  that  it  declined  to  permit  the  fact  to  be 
piovea  that  three  persons  were  killed.  It  simply  permitted 
the  plaintifi  to  testify  that  five  other  persons  were  hurt. 

The  case  was  fairly  tried  throughout,  and  no  sufficient 
ground  is  disclosed  by  the  record  for  reversing  the  jadsment. 
It  is  accordinsly  affirmed. 


Missouri  Pac.  Ry.  Co.  v.  Divinney. 

{Suprente  Court  of  Kansas,  Division  No.  t,  July  5,  i^», ) 

[69  Pac.  Rep.  3S1.] 

Railroad— ASMult  by  SUtion  Agent— Liability.* 

Wliere  one  not  a  paBsenger  is  assanlted  bj  the  station  agent  of  a 
railnaj  company,  the  company  is  not  liable  in  damages  for  injuries 
received  by  reason  of  sncti  aesanlt,  unless  at  tiie  time  of  its  commla- 
aion  the  agent  was  engaged  In  tlie  performance  of  some  duty  imposed 
ttpoD  him  by  reason  of  hia  employment  as  such  agent,  or  he  was 
acting  in  the  exercise  of  some  authority  conferred  upon  him,  either 
directly  or  by  virtue  of  his  employment. 

(SyUabuB  by  the  Conrt.) 

Error  from  district  court,  Cload  county;  Hugh  Alexander, 
Judge. 

Action  by  Will  Divioney  gainst  the  Missouri  Pacific  Rail- 
way Company.  Jadgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Argued  before  DOSTER,  C.  J.,  and  SMITH  and  POL- 
LOCK, IJ. 

W^tener,  Horton  &  Orr  and  Park  B.  Pnlsifer,  for  plaintiff 
in  error. 

G.  M.  Culver  and  F.  W.  Stuives,  for  defendant  in  error. 

POLLOCK,  J.  .  Action  by  Divinney  to  recover  from  the 
railway  company  damages  for  an  assault  made  upon  him  by 
one  Taylor,  station  agent  at  the  station  of  Ames  on  defend- 
ant's line  of  railway.  There  was  a  trial  before  the  conrt  and 
a  jnry.  Both  parties  requested  special  findings  of  fact  from 
the  jury  upon  the  evidence.  These  findings,  in  so  far  as 
material  in  this  controversy,  are  as  follows:  Requested  by 
plaintiff:    "(i)  Q.  Was  the  plaintiff  a  passenger  over  defend- 

*See  Birmingham  Rj.  A  Electric  Co.  v.  Baird  (Ala.),  22  Am.  & 
Eng.  R.  Cas.,  N.  B.,  909,  and  monograph,  924  et  aeq.;  Lexington 
Rj.  Co.  V.  Coxine  (Ky.),  23  Am.  ft  Bng.  K.  Cas.,  N.  S.,  624. 
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ant's  road  from  Ames  to  Concordia  on  tbe  momins  of  Aueust  7, 
I90O^  A.  Yes.  (2)  Q.  Did  the  ^ent  of  the  defendant,  Tay- 
lor, at  the  station  at  Ames,  commit  an  assault  and  battery 
upon  plaintiff  by  strikinE  or  beating  him  in  or  about  the  face.' 
A.  Yea  (3)  Q.  Did  tbe  plaintiff  at  any  time,  on  the  momine 
of  Aagnst  7,  iQOO,  in  tbe  station,  on  the  platform,  or  else- 
where, nse,  towards  defendant's  ^est,  Taylor,  or  other  em- 
ployee, any  language  reasonably  and  natnrally  sufficient  to 
provoke  an  assanlt  and  battery  upon  him?  A.  No."  Re- 
quested by  defendant:  "(i)  Q.  At  the  time  the  plaintifi  wai 
stmck  or  slapped  by  Taylor,  was  he  (plaintiff)  attempting  to 
purchase  a  ticket    to    ride    on    defendant's  train?     A.  No. 

(2)  Q.  At  tbe  time  said  plaintifi  was  struck  or  slapped  by  Tay- 
lor, was  he,  aaid  Taylor,  attempting  to  eject  or  remove  said 
plaintifi  from  defendant's  depot  or  depot  grounds?    A.    No. 

(3)  Q.  At  the  time  mentioned  in  tbe  last  preceding  question, 
was  said  Taylor  attempting  to  prevent  plaintifi  from  boardioK 
defendant's  train?  A.  No.  (4)  Q.  At  the  time  said  Taylor 
struck  or  slapped  said  plaintifi,  did  be  do  so  in  the  discbance 
of  any  daty  imposed  upon  him  in  connection  witb  his  actiiv 
as  agent  of  tbe  defendant  company?  A.  No."  UpoD  these 
special  findings  defendant  moved  for  judgment.  This  motion 
was  overraled,  judgment  entered  against  the  company,  and 
defendant  brings  error. 

Tbe  action  of  tbe  trial  court  in  ovemiling  tbe  motion  of 
defendant  for  a  judgment  apon  the  special  findings  of  the 
jury  notwithstanding  the  general  verdict  is  tbe  sole  groosd 
of  error  submitted  for  determination  by  tbiscourt.  The  solo- 
tion  of  this  question  depends  upon  the  extent  of  the  com- 
pany's duty  to  aSord  protection  to  plaintifi  from  tbe  wrongful 
and  tortious  acts  of  its  servants  and  agents.  It  is  quite  clear, 
in  this  case,  if  tbe  assault  made  upon  plaintiB  had  been  the 
act  of  a  third  party,  unassociated  with  tbe  company,  under 
the  circumstances,  it  would  not  be  liable.  Does  the  fact  that 
tbe  assault  was  made  by  the  station  agent  in  tbe  employ  of  the 
company  change  the  rule  as  to  the  liability  of  defendant? 
Obviously,  this  must  be  determined  by  the  relation  plaintiff 
and  the  agent  bore  to  the  company  at  the  time  tbe  injury  to 
plaintifi  transpired.  If  plaintifi  bad  ofiered  himself  to  tbe 
company,  and  had  been  received  as  a  passenger  by  tbe  com- 
pany before  the  injury  to  him  occurred,  he  would  have  been 
entitled  to  demand  and  receive  from  the  company  protection 
from  the  unlawful  end  violent  acts  of  tbe  agents  and  servants 
of  the  company,  and  third  parties  as  well.  If,  at  tbe  time 
the  injury  was  inflicted  upon  him,  tbe  ^ent  was  engaged  io 
tbe  performance  of  any  dnty  devolving  upon  him  by  reason  of 
his  employment  by  the  company,  tbe  act  of  tbe  agent  was  the 
act  of  tbe  company,  and  the  liability  of  defendant  would  nec- 
essarily follow.  The  general  rule  heretofore  announced  by 
this  court  is  that  the  company  is  not  responsible  for  any  act 
or  omission  of  its  servants  which  is  not  connected  with  the 
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buainess  in  which  they  serve  the  compaoy,  and  which  does 
not  happen  in  the  course  of  their  employment  Hudson  v. 
Railway  Co.,  i6  Kan.  470,  and  authorities  cited;  Sachrowitz 
V.  Railroad  Co.,  37  Kao.  213,  15  Pac.  343,  34  Am.  &  Ene.  R. 
Cas.  382.  As  the  jary,  in  finding  No.  4  requested  by  defend- 
ant, lonnd  the  a^ent  was  not  engf^ed  in  the  discharee  of  any 
dnty  imposed  npon  him  by  virtue  of  bis  employment  at  the 
time  of  the  assault  made  upon  plaintiff,  it  follows  the  asiaolt 
must  be  regarded  as  the  voluntary  act  of  the  agent,  and  he 
alone  liable  to  plaintifi  for  damages  arising  therefrom,  unless 
plaintiff  may  be  considered  to  have  occupied  the  relation  of  a 
passenger  to  the  company  at  the  time  of  his  injury,  and  to 
be  entitled  to  the  protection  by  law  accorded  to  passengers 
from  the  carrier.  As  to  this  branch  of  the  ca^e,  while  the  jury 
fiods  the  plaintiff  was  a  passei^er  upon  defendant's  train  from 
the  station  of  Ames  to  Concordia  on  the  morning  of  his  injury, 
yet  this  finding  must  be  construed  in  the  light  of  the  nndis- 
pated  facts  found  in  the  record.  An  examination  of  the  testi- 
mony found  in  the  record  concloaively  shows  that  the  assault 
occurred  before  the  arrival  of  the  train  at  the  station  of  Ames, 
and  before  plaintiff  had  either  presented  himself  or  been  re- 
ceived by  the  company  as  a  passenger.  Hence,  upon  this 
branch  of  the  case,  it  as  sufficient  to  say  plaintiff  was  neither 
a  passenger  at  the  time  he  received  the  injury  of  which  he 
complains,  nor  does  his  petition  allege  bim  to  have  been  such 
passei^er.  His  cause  of  action,  as  alleged  in  the  petition,  is 
based  upon  the  injury  which  he  received  from  the  assault 
made  by  Taylor  as  agent  of  the  company  in  the  discharge  of 
his  duty,  and  not  upon  a  breach  of  the  duty  owed  by  a  com- 
mon carrier  to  protect  its  passengers  from  injury  at  the  hands 
of  its  servants  or  third  parties.  It  follows,  from  the  finding 
made  by  the  jury,  that  the  agent  at  the  time  of  the  assault  was 
not  acting  in  the  discharge  of  any  duty  imposed  upon  him  by 
his  employment.  The  motion  for  judgment  upon  the  findings, 
notwithstanding  the  general  verdict,  should  have  been  sus- 
tained. 

Judgment  is  reversed,  with  instructions  to  sustain  the 
motion  and  enter  jadtrment  in  favor  of  defendant.  All  the 
justices  concurriog. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Merrill  e/  al. 

Kansas  City  Suburban  Belt  R.  Co.  v.  Same. 

{Sttpreme  Court  of  Kansas,  Oct.  11,  igoi.) 

(70  Pac.  Rep.  358.] 

Injury  to  EmployM — Liability  of  Company  Transferring  Car.* 

A  railwaj  compan;,  which  deliverB  a  defective  freight  car  to  a 
connecting  line,  im  not  liable  in  damag^es  to  aa  employee  of  the  latter, 

*3ee  Sbeltrawn    f.  Michigan  Cent.  S.  Co.  (Mich.),  23  Am.  &  Sng. 
S.  Cas.,  N.  8.,  711,  and  foot-note. 
5RKR-14 
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who  l8  injnred  bj  reaBOn  of  such  defect*,  after  tbe  car  ha«  been 
inspected  by  the  company  receiving:  it.  The  loss  of  control  over  tbe 
car  and  over  the  servants  having  it  in  charge  relieres  tbe  deliveriag 
company  from  responsibility  to  tbe  employees  of  the  receiring  com- 
pany. 
Same — Same. 

That  part  of  the  decision  in  Railway  Co.  v.  Merrill,  61  Kan.  671, 
60  Pac.  819,  indicated  by  the  first  paragraph  of  tbe  syllabuB,  is  over- 
raled. 

(SyUabns  by  the  Court.) 

In  banc.  Error  from  coart  of  commoo  pleas,  Wyandotte 
county;  Wm.  G.  Holt,  Indge. 

Action  by  L.  T.  Merrill  and  others  a^inst  the  Missouri, 
Kansas  &  Texas  Railway  CompBoy,  and  by  the  same  plaiotiSi 
against  tbe  Kansas  City  Snbnrban  Belt  Railroad  ComDaay. 
Judgment  for  plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

Defendant  in  eiTor  L.  T.  Merrill,' who  was  plaintiff  in  the 
court  below,  recovered  a  judgment  against  the  Kansas  City 
Subnrban  Belt  Railroad  Company  and  tbe  Missouri,  Kansas 
&  Texas  Railway  Company  for  personal  injuries  sustained  by 
him  in  attempting  to  pass  from  a  Sat  or  coal  car  to  a  box  car 
in  the  yards  of  the  Chicago  Great  Western  Railway  Company 
in  Kansas  City,  Kan.  He  was  a  switchman  in  the  employ  of 
tbe  latter  company.  Tbe  flat  car  belonged  to  the  Missouri, 
Kansas  &  Texas  Railway  Company.  It  was  loaded  with  iron 
pipe  at  St.  Louis,  and  the  contents  consigned  to  St  Joseph, 
Mo.  Tbe  line  of  the  letter  compaay  terminates  at  Kansas 
City,  Mo.  The  car  was  provided  with  end  gates,  which  were 
held  in  an  npright  position  by  wooden  cleats,  nailed  to  the 
inside  of  the  side  boards  on  the  outside  of  the  end  gates. 
There  were  no  iron  hooks  or  eyebolts  provided,  which  are 
generally  nsed  to  bold  tbe  end  gates  in  place.  On  tbe  arrival 
of  tbe  car  in  Kansas  City,  Mo.,  it  was  sent  from  the  srards  of 
the  Missoari,  Kansas  &  Texas  Railway  Company  to  the  yards 
of  tbe  Suburban  Belt  Railroad  Company,  there  inspected  by 
the  latter  company,  placed  in  a  train  with  about  2^  others, 
and  poshed  a  distance  of  2,oc»  feet  across  tbe  state  Hoe,  to  a 
place  where  cars  were  usually  left  to  be  received  by  the 
Chicago  Great  Western  Railway  Company.  There  tbe  car  in 
question  was  inspected  by  an  inspector  of  the  latter  company. 
The  switching  crew  of  the  Chicago  Great  Western  Railway 
Company,  of  which  plaintiff  below  was  a  member,  then  took 
charge  of  the  string  of  cars,  and  hauled  them  to  the  yards  of 
the  latter  company,  and  proceeded  to  make  up  a  train  destined 
for  St.  Joseph,  Mo.,  and  places  beyond.  Plaintiff  below  was 
near  the  engine  on  a  box  car,  when,  in  the  discharge  of  his 
dnties,  he  started  toward  the  rear  of  tbe  train.  Coming  to 
the  flat  car,  he  walked  over  the  iron  pipe,  which  was  aboat 
equal  in  height  to  the  sides  of  the  car  and  end  gates.  The 
pipe  had  been  pushed  back  from  the  end  gate  so  that  the  top 
of  it  was  about  15  inches  therefrom.     Plaintiff  stepped  with 
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his  rJEbt  foot  from  the  end  of  the  pipe  to  the  top  of  the  end 
Kate,  and  attempted  to  cross  over  to  a  box  car  attached.  In 
doing  so,  the  tbnist  of  his  body  caosed  the  end  K^te  to  give 
way,  and  be  fell  between  the  cars  while  in  motion.  It  woald 
seem  that  the  load  on  the  Sat  car  bad  pushed  the  sides  oat- 
wardty  so  that  tbe  cleats  nailed  thereto  did  not  hold  the  end 
Eite  in  an  nprieht  position,  and  permitted  it  to  move  past  the 
cleats  and  topple  over  when  stepped  on. 

Lathrop,  Morris,  Fox  &  Moore  and  Miller,  Bacban  & 
Morris,  for  plainti^  in  error. 

Robert  Dnnlap,  for  Atchison,  T.  &  S.  P.  Ry.  Co..  as 
a  mi  ens  cnriEe. 

Ansevtne  &  Cnbbison,  T.  N.  Sedgwick,  and  Silas  Porter, 
for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  The  qaestion  for  con- 
sideration is  whether  a  railway  company  which  delivers  a 
defective  car  to  a  connecting  carrier  is  liable  for  injnriea  aas- 
tained  by  an  employee  of  the  latter,  by  reason  of  sach  defect, 
after  tbe  receiving  company  has  inspected  the  car  and  taken 
it  in  charge  for  transportation  over  its  line.  In  a  former 
decision  of  this  case  it  was  held  to  be  within  the  contempla- 
tion of  the  first  carrier  that  the  car  would  be  delivered  to 
another  for  transportation,  and  it  was  also  known  that  con- 
necting carriers  employ  switchmen  to  handle  sncb  cars,  and 
that  their  services  are  necesaary  in  the  work  of  making  np 
trains.  It  was  said:  "With  this  knowledge,  it  was  the  duty 
of  both  plaintiffs  in  error  to  provide  a  car  which  woald  be  reap 
sonably  safe  for  the  service  to  be  performed  and  for  employees 
of  connecting  lines  to  handle,  to  the  end  that  freight  might 
be  expeditiously  carried  to  its  destination.  *  *  *  Negli- 
gence on  the  part  of  the  Chicago  Great  Western  Railway 
Company  will  not  excuse  the  plaintiSs  in  error  either  for  their 
failnre  to  inspect,  or,  having  inspected  tbe  car,  permitting  it 
to  be  delivered  to  a  connecting  line  in  a  condition  which 
might  be  dangerous  to  switchmen  and  other  employees 
engaged  in  tbe  practical  part  of  the  business  of  railway  trans- 
portation." RailweyCo.  v.  Merrill,  6i  Kan.  671-675,  60  Pac. 
820,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  470.  We  are  now  fnlly 
convinced  that  the  doctrine  announced  in  the  former  decision 
on  tbe  sabject  in  band  rnns  counter  to  an  unbroken  current  of 
antborities,  and  fails  to  stand  the  test  of  reason.  A  critical 
examination  of  the  cases  cited  in  tbe  former  opinion  to  sus- 
tain the  view  then  taken  will  show  that  they  are  distinguish- 
able from  tbe  case  at  bar.     We  will  review  some  of  them. 

In  Railroad  Co.  v.  Snyder,  55  Ohio  St.  342,  45  N.  E.  559. 
7  Am.  &  Eng.  R.  Cas.,  N.  S.,  768,  60  Am.  St.  Rep.  700,  there 
was  a  traffic  arrangement  between  the  different  railway  com- 
panies forming  a  fast  freight  line  by  which  they  were  to  share 
in  the  earnings  of  the  transportation  in  proportion  to  the  dis- 
tance the  car  shonM  be  hauled  over  their  respective  roads. 
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Under  the  arrangement,  the  Pennsylvania  Company,  before 
delivering  its  cars  to  the  Lake  Shore  Company,  acieed  to  have 
them  properly  inspected  and  put  in  safe  condition  for  hauUng. 
The  car,  when  delivered  to  the  Lake  Shore  Company  to  be 
taken  over  its  road,  was  defective  and  ansafe,  which  proper 
inspection  would  have  discovered,  and  injory  caused  thereby 
to  an  employee  of  the  Lake  Shore  Company.  The  case 
differs  from  the  present  one.  It  ¥^s  argued  in  the  briefs  in 
that  case  that  by  reason  of  the  traffic  contracts  between  them 
the  two  railroads  were  partners,  and  it  is  stated  in  the  opin- 
ion that  under  the  arrangement  the  Pennsylvania  Company, 
before  delivering  its  cars  to  the  Lake  Shore  road,  was  to  have 
them  properly  inspected,  and  put  in  safe  condition  for  haul- 
ing. While  there  is  much  said  in  the  opinion  favorable  to 
the  defendant  in  error  on  the  question  before  us,  yet  the 
peculiar  contractual  relations  of  the  two  roads  as  to  inspection 
and  payment  of  the  cost  of  repairs  do  not  exist  in  this  case. 
In  the  case  just  commented  on.  Moon  v.  Railroad  Co.,  46 
Minn.  106,  48  N.  W.  679,  24  Am.  St.  Rep.  194,  is  cited  and 
approved.  That  decision  ¥^s  given  prominence  as  a  prece- 
dent in  the  former  opinion  in  this  case.  In  the  Moon  Case 
the  Northern  Pacific  atid  Manitoba  Railroad  Companies  were 
connecting  carriers,  and  interchanged  cars  at  certain  common 
points  under  a  traffic  agreement.  According  to  a  rule  adopted 
by  the  companies,  cars  received  and  delivered  were  required 
to  be  inspected  by  the  car  inspectors  of  both  on  the  transfer 
track,  and,  if  any  repairs  were  needed,  they  were  to  be  made 
by  the  Northern  Pacific  Company  before  they  were  trans- 
ferred and  received  by  the  Manitoba  Company.  Accordingly, 
the  car  was  so  inspected  by  the  car  inspectors  of  both  com- 
panies. It  was  examined  by  them  together  at  the  same  time, 
and  they  agreed  that  it  was  in  good  order.  Afterwards,  while 
the  car  was  being  operated  by  the  Manitoba  Company,  the 
plaintiff's  intestate  was  injured  by  a  defective  brake.  It  was 
claimed  that  the  brake  staff  was  defective,  and  also  that  the 
car  was  not  properly  or  carefully  inspected  by  the  inspectors 
of  the  respective  companies.  It  is  to  be  observed  that  in  the 
Moon  Case  the  inspection  by  the  two  companies  was  substan- 
tially one  act.  The  Northern  Pacific  Company,  through  its 
inspector,  at  the  time  the  inspection  was  made,  knew  that  no 
other  or  further  inspection  would  be  made  for  the  protection 
of  the  employees  of  the  Manitoba  Company.  Hence  he  is 
held  in  law  to  have  anticipated  that,  if  his  inspection  was 
careless  or  negligent,  the  employees  of  the  Manitoba  Com- 
pany would  be  subjected  to  whatever  dangers  should  arise 
therefrom.  The  court  said:  ''In  this  case  the  inspection  by 
the  two  companies  was  substantially  one  transaction,  in  pur- 
suance of  a  mutual  arrangement  under  which  it  was  made 
jointly  by  the  two  car  inspectors."  The  case  of  Heaven  v. 
Pender,  11  Q.  B.  Div.  503,  was  also  cited  in  the  former  opin- 
ion, and  is  referred  to  in  Moon  v.  Railroad  Co.,  supra.    The 
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facts  on  which  that  decision  rested  were  as  follows :  The 
defendant,  a  dock  owner,  supplied  and  put  up  a  staging  out- 
side a  ship  in  his  dock  under  a  contract  with  the  shipowner. 
The  plaintiff  was  a  workman  in  the  employ  of  a  ship  painter, 
who  had  contracted  with  the  shipowner  to  paint  the  outside 
of  the  ship,  and,  in  order  to  do  the  painting,  the  plaintiff  went 
OD  and  uMd  the  staging,  when  one  of  the  ropes  by  which  it 
was  slung,  being  unfit  for  use  when  supplied  by  the  defendant, 
broke,  and  by  reason  thereof  the  plaintiff  fell  into  the  dock, 
and  was  injured.  In  that  case  the  staging  was  supplied  for 
immediate  use,  and  it  was  not  within  the  Contemplation  of 
the  parties  that  the  plaintiff's  employer  should  make  an  in- 
S{>ection  of  the  appliances  to  ascertain  their  fitness  prior  to 
their  use.  It  was  said  by  Brett,  M.  K :  ''It  must  have  been 
known  to  the  defendant's  servants,  if  they  had  considered  the 
matter  at  all,  that  the  stage  would  be  put  to  immediate  use; 
that  it  would  not  be  used  by  the  shipowner,  but  that  it  would 
be  used  by  such  a  person  as  the  plaintiff,  a  working  ship 
painter."  In  Beven  on  Negligence  (2d  Ed.  voL  i,  p.  62)  the 
author  says:  "It  is  submitted  that  the  principle  underlying 
the  decision  in  Heaven  v.  Pender  is  that  the  dock  owner,  hav- 
ing undertaken  to  supply  the  staging,  .thereupon  undertook  the 
obligation  to  supply  a  fit  staging,  which  obligation  the  plain- 
tiff was  justified  in  assuming  he  would  discharge.  Had  there 
been  a  duty  on  the  shipowner  or  on  the  ship  painter  to  ex- 
amine the  staging,  the  chain  of  connection  between  the  plain- 
tiff and  the  dock  owner  would  have  been  broken.  The 
decision  must,  therefore,  be  taken  to  imply  that  there  was  no 
duty  on  the  part  of  any  one  subsequent  to  the  dock  owner  to 
test  the  staging  supplied,  but  that,  when  the  dock  owner  under- 
took to  supply  staging,  there  was  an  obligation  that  the  stag- 
ing supplied  should  be  reasonably  fit  for  the  purpose  for  which 
it  was  to  be  used;  so  that  those  coming  to  use  it  might  trust 
to  the  performance  of  the  dock  owner's  duty  without  any 
independent  examination  of  their  own." 

In  Railway  Co.  v.  Booth,  98  Ga.  20,  25  S.  E.  928,  5  Am.  & 
Eng.  R.  Cas.,  N.  S.,  512,  the  deceased  was  an  employee  of  a 
mill  located  on  a  railway  company's  switch.  The  latter 
placed  cars  on  the  switch  to  be  loaded  by  the  mill  hands,  and 
by  reason  of  a  defect  in  the  car  the  employee  was  killed,  and 
his  representative  recovered  judgment  therefor  against  the 
railway  company,  which  was  sustained.  The  railway  com- 
pany in  that  case  selected  and  retained  control  of  the  car,  and 
placed  it  in  position,  knowing  the  purpose  for  which  and  by 
whom  it  would  be  used;  thus  extending  to  the  injured  serv- 
ant an  invitation  to  use  it.  Had  the  master  been  a  mere 
hirer,  or  the  company  exercised  no  right  as  to  the  selection  of 
the  cars  to  be  used,  the  duty  of  inspection  would  have  been 
npon  the  master,  and,  in  case  of  injury  to  his  servant  in  con- 
sequence of  his  furnishing  an  unsafe  appliance,  the  loss  would 
have  fallen  upon  him. 
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A  recovery  has  been  denied  in  cases  like  the  one  at  bar  od 
two  grounds :  First.  There  being  a  positive  duty  resting  od 
the  receiving  railway  company  to  inspect  the  car  turned  over 
to  it  for  transportation  by  another  company*  to  the  end  that 
its  employees  may  not  be  injured  by  defects  existing  before 
its  receipt,  the  omission  or  negligent  discharge  of  such  doty 
breaks  the  causal  connection  between  the  negligence  of  the 
company  tendering  the  defective  car  and  the  plaintiff 's  injury. 
In  such  cases  the  failure  to  inspect,  or  the  negligent  manner 
of  doing  it,  is  the  proximate  cause  of  the  injury  to  the  em- 
ployee, and  the  negligence  of  the  company  turning  over  the 
unsafe  car  is  the  remote  cause.  The  failure  to  discharge  the 
obligation  to  inspect  interposes  an  independent  agency,  which 
serves  the  causal  connection  between  the  company  firat  guilty 
of  negligence  and  the  hurt.  It  was  so  held  in  Fowles  v. 
Briggs,  ii6  Mich.  425,  74  N.  W.  1046,  40  L.  R.  A.  528,  72  Am. 
St.  Rep.  537,  a  case  very  similar  to  this.  See,  also,  in  Lellis 
V.  Railroad  Co.,  124  Mich.  37,  82  N.  W.  828,  18  Am.  &  Eng. 
R.  Cas.,  N.  S.,  545.  The  duty  of  a  railway  company  to 
inspect  cars  of  other  roads  received  by  it  is  enjoined  by  law. 
Railway  Co.  v.  Barber,  44  Kan.  612,  24  Pac.  969;  Railroad 
Co.  V.  Penfold,  S7  Kan.  148,  45  Pac.  574;  Railroad  Co.  v. 
Archibald,  170  U.  S.  665,  18  Sup.  Ct.  JTf,  42  L.  Ed.  1188. 
Wharton,  in  his  work  on  Negligence  (section  439),  says: 
^'There  must  be  causal  connection  between  the  negligence  and 
the  hurt;  and  such  causal  connection  is  interrupted  by  the 
interposition  between  the  negligence  and  the  hurt  of  an  in- 
dependent human  agency.  Thus,  a  contractor  is  employed 
by  a  city  to  build  a  bridge  in  a  workmanlike  manner,  and 
after  he  has  finished  his  work,  and  it  has  been  accepted  by 
the  city,  a  traveler  is  hurt  when  passing  over  it  by  a  defect 
caused  by  the  contractor's  negligence.  Now,  the  contractor 
may  be  liable  on  his  contract  to  the  city  for  his  negligence, 
but  he  is  not  liable  to  the  traveler  in  an  action  on  the  case  for 
damages.  The  reason  sometimes  given  to  sustain  such  a  con- 
clusion is  that  otherwise  there  would  be  no  end  to  suits.  Bat 
a  better  ground  is  that  there  is  no  causal  connection  between 
the  traveler's  hurt  and  the  contractor's  negligence.  The 
traveler  reposed  no  confidence  on  the  contractor,  nor  did  the 
contractor  accept  any  confidence  from  the  traveler.  The 
traveler,  no  doubt,  reposed  confidence  on  the  city  that  it  would 
have  its  bridges  and  highways  in  good  order ;  but  between  the 
contractor  and  the  traveler  intervened  the  city,  an  independent 
responsible  agent,  breaking  the  causal  connection."  The 
principle  above  stated  is  well  illustrated  in  Carter  v.  Towne, 
103  Mass.  S07.  There  the  defendant  negligently  sold  gun- 
powder to  a  child,  but  the  child  gave  all  of  the  powder  to  its 
parents,  who  afterwards  allowed  the  child  to  take  some  of  it, 
by  the  explosion  of  which  he  was  injured.  The  defendant 
was  held  not  liable,  because  the  effect  of  his  negligence  had 
been  cured  by  the  intervening  breach  of  the  child's  parents  in 
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taking  charge  of  the  powder,  and  their  consequent  negUgence 
in  allowing  the  child  to  have  it  again  could  not  restore  the 
connection  between  the  defendant's  original  negligence  and 
the  final  injury. 

A  second,  and,  we  think,  better  founded,  reason  for  deny- 
ing the  right  to  recover  in  cases  like  the  present  is  that  the 
liability  to  a  servant  ceases  with  the  control  of  the  master  over 
his  actions.     In  Glynn  v.  Railroad  Co.,  17^  Mass.  510,  56  N. 
E.  698,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  482,  78  Am.  St.  Rep. 
S07,  the  plaintiff  was  in  the  employ  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  in  Connecticut,  and 
was  injured  while  coupling  a  car  belonging  to  a  New  Jersey 
railway  company,  which  had  a  defective  coupling  apparatus. 
He  sued  the  latter  company.     The  court,   in  holding  the 
defendant  not  liable,  said:    ''There  was  no  dispute  that,  after 
the  car  had  come  into  the  hands  of  the  New  York,  New 
Haven  &  Hartford  Railroad,  and  before  it  had  reached  the 
place  of  accident,  it  had  passed  a  point  at  which  the  cars 
were  inspected.     After  that  point,  if  not  before,  we  are  of 
opinion  that  the  defendant's  responsibility  for  the  defect  in 
the  car  was  at  an  end.     *    *    *    But  when  a  person  is  to  be 
charged  because  of  the  construction  or  ownership  of  an  object 
which  causes  damage  by  some  defect,  commonly  the  liability 
is  held  to  end  when  the  control  of  the  object  is  changed. 
Thus,  the  case  of  Clifford  v.  Cotton  Mills,  146  Mass.  47,  15  N. 
E.  84,  4  Am.  St  Rep.  279,  shows  that  the  mere  ownership  of  a 
house  so  constructed  that  its  roof  would  throw  snow  into  the 
street,  and  therefore  threatening  danger  as  it  is,  without  more, 
whenever  snow  shall  fall,  is  not  enough  to  impose  liability 
when  the  control  of  it  has  been  given  to  a  lessee  who,  if  he 
does  bis  duty,  will  keep  if  safe.     In  the  case  at  bar  the  car 
does  not  threaten  harm  to  any  one  unless  it  was  used  in  a 
particular  way.     Whether  it  should  be  used  in  a  dangerous 
way  or  not  depended,  not  upon  the  defendant,   but  upon 
another  road.     Even  assuming  that  the  car  had  come  straight 
from  the  defendant  at  Harlem  River,  the  defendant  did   no 
unlawful  act  in  handing  it  over.     Whatever  may  be  said  as 
to  the  responsibility  for  a  car  dispatched  over  a  connecting 
road  before  there  has  been  a  reasonable  chance  to  inspect  it, 
after  the  connecting  road  has  had  the  chance  to  inspect  the 
car  and  has  full  control  over  it  the  owner's  responsibility  for 
a  defect  which  is  not  secret  ceases.     See  Sawyer  v.  Railway 
Co.,  38  Minn.  103.  35  N.  W.  671,  8  Am.  St.  Rep.  648;  Wright 
V.  Canal  Co.,  40  Hun,  343;  Mackin  v.  Railroad  Co.,  135  Mass. 
201,  206,  46  Am.  Rep.  4S^."    In  this  case  there  was  no  con- 
tractual relation  existing  between  the  switchmen  in  the  em- 
ploy of  the  Chicago  Great  Western  Railway  Company  and  the 
plaintiffs  in  error.     They  did  not  employ  them,  and  they  had 
00  power  to  discharge  them.     They  could  protect  themselves 
against  damages  resulting  to  t^eir  own  servants  by  reason  of 
defects  in  the  car  by  giving  them  notice  of  its  condition,  in 
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which' event  their  servants  wonld  have  the  option  of  aasaming 
the  risk  or  of  qnittins  the  service  of  their  employers.  There 
was  no  relation  of  confidence  between  Merrill  and  the  plain- 
tiBa  in  error.  The  latter  owed  a  doty  to  tbelr  own  servants 
to  see  that  the  cars  pat  ip  their  cbarse  were  in  a  reasonably 
safe  condition  and  in  proper  repair,  bot  to  extend  this  dnty  to 
every  servant  of  every  other  railroad  in  the  United  States 
under  whose  charge  defective  cars  might  come  would  be  to 
formnlate  a  new  rnle  of  liability  for  negligence  not  snstained 
by  reason  or  antbority.  In  Sawyer  v.  Railway  Co.,  38  Mian. 
103-1OS,  35  N.  W.  672,  33  Am.  &  Eag.  R.  Cas.  394,  8  Am.  St. 
Rep.  648, — a  case  in  many  respects  like  the  present  one, — the 
conrtsaid:  "At  the  time  of  the  accident  the  car  was  ondei 
the  management  and  control  of  the  company  operating  it, 
and  not  of  the  defendant.  It  did  not  come  to  the  hanc^  of 
the  plaintifi  through  the  agency  or  by  the  authority  of  the 
defendant,  and  there  is  no  privity  between  them.  It  owed 
him  no  dnty  growing  out  of  contract,  and  was  not  bound  to 
furnish  bim  safe  instrumentalities.  As  to  the  defendajit,  the 
plaintiff  was  a  mere  stranger.  [Citing  authorities.]  *  *  * 
The  liability  of  the  defendant  in  respect  to  the  condition  of 
its  cars  did  not  extend  beyond  those  to  whom  it  owed  some 
duty  by  reason  of  its  relation  to  them  as  master,  employer,  or 
carrier.  Any  other  rule  would  be  found  impracticable  of 
application  in  ordinary  business  operations."  A  railway 
comoany  might  have  occasion  to  send  a  train  of  defective 
cars  from  San  Francisco  to  Boston  for  repairs,  to  be  hanled 
over  several  lines  of  road.  Its  own  servants,  knowing  their 
bad  condition,  wonld  use  a  high  degree  of  care  to  avoid 
injury  from  them ;  but,  under  the  theory  of  counsel  for  defend- 
ant in  error,  unless  the  company  forwarding  them  gave  ex- 
press notice  of  their  condition  to  every  railway  employee  of 
the  several  roads  transporting  the  cars,  it  would  be  liable  for 
damages  to  them  in  the  event  they  were  hart  by  reason  of 
such  defects.  In  Winterbottom  v.  Wright,  10  Meea.  &  W. 
109-114,  the  defendant  had  contracted  with  the  postmaster 
general  to  provide  a  coach  for  carrying  the  mail,  and  agreed 
to  keep  it  in  repair,  and  fit  for  use.  Other  persons  bad  a 
contract  with  the  postmaster  general  to  supply  horses  .and 
coachmen  for  conveying  the  coach.  The  vehicle  broke  down, 
and  injured  the  driver,  by  reason  of  the  n^ligence  of  the 
defendant  in  failing  to  keep  it  in  proper  repair  and  fit  for  nsa 
Lord  Abineer  said:  "There  is  no  privity  of  contract  between 
these  parties;  and,  if  the  plaintiS  can  sne,  every  passenger, 
or  even  any  person  passing  along  the  road,  who  was  injured  by 
the  upsetting  of  the  coach,  might  bring  a  similar  action. 
Unless  we  confine  the  operation  of  such  contracts  as  this  to 
the  parties  who  entered  into  them,  the  most  absurd  and  out- 
rageous consequences,  to  which  I  can  see  no  limit,  would 
ensue."  So  a  gas  fitter  was  held  not  liable  for  damages  for 
n^ligently  hanging  a  chandelier  in  a  public  house,  knowim 
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that  it  would  likely  fall  on  plaintiff  and  others  anless  prop- 
erly hung.  It  fell,  and  injured  the  plaintiff.  The  court  held 
that  he  had  no  cause  of  action,  because  the  declaration  did 
not  disclose  any  duty  by  the  defendant  towards  the  plaintiff 
for  the  breach  of  which  an  action  could  be  maintained.  Col- 
lins V.  Selden,  L.  R.  3  C.  P.  495.  In  Heizer  v.  Manufacturing 
Co.,  no  Mo.  60S-6I7,  19  S.  W.  633,  15  L.  R.  A.  821,  33  Am. 
St  Rep.  482,  a  servant  of  the  purchaser  of  a  steam  boiler  was 
iojored  by  the  explosion  of  it.  He  sought  to  charge  the  man- 
ufacturer of  the  boiler,  and  alleged  that  the  latter,  when  he 
sold  it,  vi^rranted  it  to  be  free  from  defects,  and  of  first-class 
material ;  that  the  cylinder  was  made  of  poor  material,  was 
defective  in  construction,  and  too  weak  to  stand  the  ordinary 
strain, — all  of  which  defects  were  known  to  the  defendant's 
agents  at  the  time  of  the  sale, — and  by  reason  thereof  the  ex- 
plosion occurred.  The  court,  in  denying  a  right  to  recover, 
said:  ''Wharton  thinks  the  better  reason  for  the  rule  is  that 
there  is  no  causal  connection  between  the  negligence  and  the 
hart;  but,  be  this  as  it  may,  the  rule  itself  is  well  established 
jo  England  and  in  the  United  States,  and  we  think  the  case 
io  hand  comes  within  it.  It  is  true  the  defendant  must  have 
known,  when  it  made  and  sold  the  machine  to  Ellis,  that 
other  persons  would  be  engaged  in  operating  it ;  but  this  is  no 
reason  why  defendant  should  be  held  liable  to  such  other  per- 
sons for  injuries  arising  from  the  negligent  use  of  poor 
material  or  for  defective  workmanship.  Such  knowledge 
mast  have  existed  in  the  cases  which  have  been  cited  as  assert- 
ing the  rule,  and  would  have  been  as  good  an  argument 
aeainst  the  rule  in  those  cases  as  in  the  case  at  hand. 
*  *  *  The  plaintiff's  case  tends  to  show  no  more  than 
negligence,  and  an  action  based  on  that  ground  must  be  con- 
fined to  the  immediate  parties  to  the  contract  by  which  the 
machine  was  sold.  To  hold  otherwise  is  to  throw  upon  the 
manufacturers  of  machinery  not  necessarily  dangerous  a  lia- 
bility which,  incur  opinion,  the  law  will  not  justify."  In 
the  case  quoted  from,  a  large  number  of  authorities,  both 
English  and  American,  are  collected,  which  sustain  the  prin- 
ciple announced.  See,  to  the  same  effect,  Necker  v.  Harvey, 
49  Mich.  517,  14  N.  W.  503;  Losee  v.  Clute,  51  N.  Y.  494,  10 
Am.  Rep.  638;  Bragdon  v.  Perkins-Campbell  Co.,  30  C.  C.  A. 
567.  87  Fed.  109. 

One  of  the  principal  reasons  given  in  the  former  decision  in 
this  case  for  holding  plaintiffs  in  error  liable  was  that  they 
knew  that  this  defective  car,  after  it  left  their  hands,  must  be 
switched  about,  and  put  into  trains  of  connecting  roads  by 
switchmen  employed  by  the  latter,  and,  with  such  knowledge, 
they  were  negligent  in  permitting  it  to  go  into  the  charge  of 
such  railway  employees  in  a  defective  condition.  In  the 
many  cases  cited  and  quoted  from  above  it  was  equally  well 
known  by  the  manufacturer  of  a  defective  machine — like  an 
elevator,  for  example— that  employees  of  the  purchaser  would 
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be  called  on  to  use  it ;  yet,  there  being  no  privity  between  the 
maker  of  the  machine  and  the  vendee's  servants  who  were 
injured  by  it,  there  could  be  no  recovery  by  the  latter  against 
the  manufacturer  or  builder.  Heizer  v.  Manufacturing  Co., 
supra.  If  responsibility  for  defects  in  this  car  is  to  be  fixed  on 
the  two  railways,  or  either  of  them,  then  the  application  of 
such  a  rule  of  liability  must,  of  necessity,  be  extended  to 
cover  the  case  of  a  brakeman  injured  by  a  negligently  con- 
structed car  wheel,  and  permit  a  recovery  by  him  of  damages 
against  a  foundry  company  which  cast  and  furnished  the 
wheel  and  sold  it  to  the  railway  company;  for  it  is  within  the 
contemplation  of  a  manufacturer  of  car  wheels  that  they  will 
come  into  the  charge  and  control  of  the  servants  of  the  rail- 
way companies  using  the  cars.  If  such  wheels  are  negli- 
gently constructed,  the  contemplated  purpose  of  their  future 
use  being  manifest,  the  liability  of  the  maker  would  follow 
that  use  everywhere  whenever  they  happened  to  cause 
injury  to  a  railroad  employee  operating  them.  This  liability 
of  the  maker  could  not  be  defeated  by  the  fact  that  the  defect- 
ive appliances  might  have  changed  ownership  and  control 
many  times  after  their  first  adaption  to  railway  purposes. 
As  we  have  seen,  the  liability  of  negligent  parties  so  far  re- 
moved from  the  injury  as  the  manufacturer  in  the  supposed 
case  finds  no  support  in  the  authorities.  The  defective  car 
was  not  inherently  dangerous.  It  was  the  manner  of  its  nse 
which  caused  the  injury.  The  two  railway  companies  that 
handled  the  car  before  its  delivery  to  the  Chicago  Great 
Western  Railway  Company  cannot  be  held  to  that  strict 
account  which  the  law  imposes  on  one  who  negligently 
delivers  poisonous  drugs  to  another,  imminently  dangerous  to 
human  life,  which  fall  into  the  hands  of  third  persons  to  their 
injury.  In  Roddy  v.  Railway  Co.,  104  Mo.  234-247,  1$  S.  W. 
1 1 14,  12  L.  R.  A  746,  24  Am.  St.  Rep.  333,  it  is  said:  '4t 
cannot  reasonably  be  contended  that  a  railroad  car,  though 
supplied  with  defective  brakes,  is  an  imminently  dangerous 
instrument.  Unless  put  in  motion,  it  is  perfectly  harmless, 
and  when  in  motion  is  not  essentially  dangerous.'*  In  Mastin 
y.  Levagood,  47  Kan.  36-42,  27  Pac.  124,  27  Am.  St.  Rep.  277, 
it  is  said:  ''There  is  a  marked  distinction  between  an  act  of 
negligence  imminently  dangerous  and  one  that  is  not  so;  the 
guilty  party  being  liable  in  the  former  case  to  the  party  in- 
jured, whether  there  was  any  relation  of  contract  between 
them  or  not,  but  not  so  in  the  latter  case."  Glynn  v.  Railroad 
Co.,  supra. 

Counsel  for  defendant  in  error  have  invoked  the  rule  stare 
decisis,  and  insist  that  the  former  decision  must  govern  on  the 
second  appeal.  This  would  come  to  us  with  more  force  if  we 
were  not  now  considering  the  same  case  with  the  same  par- 
ties before  the  court.  If  an  erroneous  decision  has  been  made, 
it  ought  to  be  corrected  speedily,  especially  when  it  can  be 
done  before  the  litigation  in  which  the  error  has  been  com- 
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mitted  has  terminated  finally.  We  are  fully  satisfied  that  the 
rule  of  the  former  case  is  shattered  by  the  pressing  weight  of 
opposing  authority,  and  that  reason  is  against  it.  In  Ellison 
V.  Railroad  Co.,  87  Ga.  691,  13  S.  E.  809,  the  learned  Chief 
Jastice  Bleckley  uses  the  following  forcible  language :  ''Some 
courts  liye  by  correcting  the  errors  of  others  and  adhering  to 
their  own.  *  *  *  Minor  errors,  even  if  quite  obvious,  or 
important  errors  if  their  existence  be  fairly  doubtful,  may  be 
adhered  to  and  repeated  indefinitely ;  but  the  only  treatment 
for  a  great  and  glaring  error  affecting  the  current  administra- 
tion of  justice  in  all  courts  of  original  jurisdiction  is  to  correct 
it.  When  an  error  of  this  magnitude,  and  which  moves  in  so 
wide  an  orbit,  competes  with  truth  in  the  struggle  for  exist- 
ence, the  maxim  for  a  supreme  court,  supreme  in  the  majesty 
of  the  duty  as  well  as  in  the  majesty  of  power,  is  not  'stare 
decisis,'   but  'Fiat  justitia  ruat  coelum.'  " 

The  judgment  of  the  court  below  will  be  reversed,  with 
directions  to  enter  judgment  on  the  finding  of  the  jury  in  favor 
of  the  defendants  below.    All  the  justices  concurring. 

DOSTER,  C.  J.  (concurring  specially).  I  believe  we  were 
in  error  in  the  former  determination  of  this  case,  and  there- 
fore concur  in  the  decision  now  made.  However,  I  do  not 
believe  that  our  present  judgment  can  be  rested  on  the  theory 
of  the  breaking  of  causal  connection  between  the  negligent 
acts  of  the  railway  company  delivering  the  defective  car  and 
the  one  receiving  it,  caused  by  the  latter's  failure  to  inspect, 
or  the  making  by  it  of  an  ineffective  inspection.  A  failure  to 
inspect  or  a  careless  inspection,  either  one,  was  a  simple 
failure  to  do  a  duty, — an  omission,  not  an  affirmative  act  of 
wron^^doing;  and  I  think  the  breaking  of  causal  connection 
between  a  series  of  negligent  acts  is  accomplished  only  by  the 
doing  of  something  by  somebody  else  which  operates  as  a  new 
and  independent  producing  cause,  diverting  the  first  negligent 
act  from  its  natural  end,  and  giving  it  a  direction  and  force  it 
would  not  otherwise  have.  It  is  not  philosophical  to  speak 
of  causal  connection  between  act  and  consequence  being 
broken  by  a  mere  failure,  though  a  negligent  one,  of  some 
person,  not  the  original-  actor,  to  do  something.  Causal  con- 
nection is  broken  only  by  the  intervention  of  active  agencies, 
not  the  occurrence  of  passive  conditions  and  qualities. 


Morrisette  v.  Canadian  Pac.  Ry.  Co. 

{Supreme  Court  of  Vermont,  Orleans,  May  22,  igo2.) 

[52  Atl.  Rep.  520.] 

Injury  to  Brakeman — Negligence — Switch  near  Track.* 
A.  railroad  company  is  not,  as  matter  of  law,  free  from  negligence, 

*A8  to  the  master's  duty  to  furnish  safe  place  to  work,  see  foot-note 
appended  to  Choctaw,  O.  &  G.  R.  Co.  v.  McDade  (C.  C.  A.),  1  R.  R. 
R.  413,  24  Am.  &  EJng.  R.  Cas.,  N.  S.,  413. 
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where,  from  convenietice,  and  not  from  tiecesaity,  it  placea  a  airitch 
aonear  the  track  that  a  brakeman  going  np  the  aide  of  a  moving  car, 
and  not  notified  of  its  proximity,  is  struck  by  it. 
Ssmo— Samo~Sama~AaaumptionofRi«k.t 

A  brakeman  does  not  assume  the  risk  of  a  switch  so  near  the  track 
that  he  is  stmck  by  it  while  going  np  the  side  of  a  moving  car,  be 
not  knowing  or  having  occasion  to  see  that  it  is  so  near,  and  it  not 
being  obvious,  and  he  having  found  other  switches  at  a  safe  distance. 
Same — Switch  near  Track — Contributory  Negligence. 

Contributory  negligence  of  a  brakeman,  struck,  while  going  np 
the  aide  of  a  moving  car,  by  a  switch  too  near  the  track,  does  not 
necessarily  prevent  the  negligence  of  the  railroad  company  from 
being  the  proximate  canae  of  the  accident. 

Exceptions  from  Orleans  county  court ;  Tyler,  Judee. 

Action  (or  personal  injuries  by  Arthur  Morrisette  aKsinst 
the  Canadian  Pacific  Railway  Company.  Judgment  for 
defendant  on  a  verdict  ordered  on  motion,  and  plaintiff  briuBS 
exceptions.     Reversed. 

Argued  before  ROWELL.  MUNSON,  START.  WATSON, 
and  STAFFORD,  JJ. 

E.  A.  Cook  and  J.  W.  Redmond,  for  plaintiff. 

F.  E.  Alfred  and  W.  W.  Miles,  for  defendant. 
ROWELL,  J.     This  is  case  by  a  servant  aeainst  the  master 

for  neglieence  in  being  knocked  from  the  side  of  a  moving 
freight  car  by  a  switch  standing  near  the  track.  The  declara- 
tioD  contains  two  counts.  The  first  is  in  common  form.  The 
second  is  like  the  first,  except  it  alleges  that  in  the  province 
of  Quebec,  where  the  accident  happened,  the  law  was,  at  the 
time  in  question,  that  "every  person  capable  of  discemim 
right  from  wrong  is  responsible  for  the  damage  caused  by  bis 
fault  to  another,  whether  by  positive  act,  imprudence,  neg- 
lect, or  want  of  skill,"  and  that  by  said  law,  as  interpreted  ^ 
the  courts  of  said  province,  contribntory  negligence   does  not 

tAs  to  the  master's  liability  for  injuries  to  employees  from  strnc- 
tufes  near  track,  see  Wood  v.  Louisville  &  N.  R.  Co.  {C.  C],  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  525,  and  note,  531  et  seq. ;  Bence  v.  New  York, 
N.  H.  St  H.  B.  R.  (Mas«.),  3  R.  R.  R.  295,  26  Am.  &  Kng.  R.  Cas., 
N.  S.,  29S;  Gulf,  C.  A  8.  F.  R.  Co.  v.  Darby  (Tei.  Civ.  App.).  2  R. 
R.  K.  327,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  3Z7;  Choctaw,  O.  A  G.  R. 
Co.  V.  McDade  (C.  C.  A.),  1  R.  R.  R.  413,  24  Am.  &  Bug.  R.  Cas..  N. 
S.,  413;  Donahue  v.  Boston  &  M.  R.  R.  (Mass.),  20  Am.  &,  Eng.  £■ 
Cas.,N.  S.,  526;  Phelps  v.  Chicago  ft  W.  M.  Ry.  Co.  (Ulch.),  20  Am. 
Si.  Eng.  R.  Cas.,  N.  S.,  137;  Chicago  A  A.  R.  Co.  v.  Stevens  (111.), 
20  Am.  A  Eng.  R.  Caa.,  N.  S.,  182  j  Phelps  w.  Chicago  A  W.  M.  Ey. 
Co.  (Mich.),  16  Am.  A  Eng.  R.  Caa.  302;  Pahlan  v.  Detroit,  G.  H. 
A  M.  Ry.  Co.  (Mich.),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  309;  Keist  p. 
Chicago,  G.  W.  Ry.  Co.  (Iowa),  16  Am.  A  Eng.  K.  Caa.,  N.  S.,  297; 
Potter  w.  Detroit,  G.  H.  A  M.  Ry.  Co.  (Mich.),  16  Am.  A  Eng.  K. 
Caa.,  N.  S.,  264;  Myers  v.  Chicago,  St.  P.,  M.  A  O.  Ry.  Co.  (C.  C.  A.), 
14  Am.  A  Eng.  R.  Cas..  N.  8.,  749;  Haffner's  Adm'r  p.  Chesa- 
peake A  O.  Ry.  Co.  (Va.),  12  Am.  A  Bng.  R.  CaB.,K.  B.,  556;  Louis- 
ville A  N.  R.  Co.  V.  Cooley'B  Adm'r  (Ky.),  12  Am.  A  Eng.  B.  Cas., 
N.  S.,5S3;  Hughes  p.  Louisville  A  N.  R.  Co.  (Ky.),  12  Am.  A  Eng.  R. 
Caa.,  N.  S.,560;  Hardy  v.  Boston  A  M.  R.  R.  (N.  H.),  12  Am.  A  Eng. 
R.  Cas.,  N.  S.,  565. 
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defeat  recovery ;  that  by  said  law  the  defendant  was  bound  to 
furnish  the  plaintiff  with  the  safest  place  in  which  to  work, 
and  that  ''the  word  'person*  includes  bodies  politic  and  cor- 
porate." The  defendant  pleaded  the  general  issue,  and, 
when  plaintiff  rested,  moved  for  a  verdict:  (i)  For  that  on 
the  pleadings  and  the  evidence  no  recovery  could  be  had ; 
(2)  that  there  ¥^s  no  question  of  fact  for  the  jury;  (3)  no 
negligence  shown  on  the  part  of  the  defendant;  U)  plaintiff 
guilty  of  contributory  negligence  as  matter  of  law;  (5)  that  he 
assumed  the  risk;  and  (6)  that  he  was  not  in  the  line  of  duty 
when  injured.  The  court  sustained  the  motion,  directed  a 
verdict  for  the  defendant,  and  rendered  judgment  thereon,  to 
which  the  plaintiff  excepted. 

The  plaintiff  was  head  brakeman  on  a  freight  train  running 
from  Megantic,  through    Lennoxville,  to    Sherbrook.     The 
switch  in  question  stood  in  the  yard  at  Lennoxville,  between 
the  main  line  and  siding  No.  i,  as  it  is  called  in  the  case,  and 
was  22  or  23  inches  from  the  side  of  an  ordinary  freight  car 
passing  it  on  the  siding.     The  plaintiff's  train,  having  orders 
to  meet  another  train  at  Lennoxville,  took  said  siding  in  order 
to  clear  the  main  line  for  that  purpose,  and  the  plaintiff,  hav- 
ing dismounted  from  his  train  to  inquire  of  the  operator 
about  the  other  train,  was  endeavoring  to  remount,  the  train 
being  in  motion,  and  while  his  hands  were  hold  of  the  grab 
irons  and  his  feet  in  the  stirrup,  trying  to  reach  a  ladder  on 
the  end  of  the  car,  he  was  knocked  off  by  the  switch  and  in- 
jured.   The  testimony  tended  to  show  that  the  switch  could 
have  been  located  south  bf  the  main  line,  but  that  it  would 
not  be  so  convenient  there,  and  could  not  be  seen  near  so  far 
by  a  train  coming  from  Megantic.     It  also  tended  to  show 
that  the  plaintiff  had  never  been  told  that  the  switch  was  near 
enough  to  the  track  to  knock  open  from  the  side  of  a  passing 
car,  and  that  he  did  not  know  it  was.    Can  it  be  said,  as  matter 
of  law,  thirt  the  defendant  was  not  guilty  of  negligence  in  plac- 
ing and  maintaining  this  switch  so  near  tb^  track?    The 
cases  bearing  on  this  question  are  numerous,  and  need  not  be 
reviewed,  as  that  work  has  been  so  often  done,  and  the  rule 
established  by  them  so  frequently  deduced  and  applied.     Thus, 
in  Davis  v.  Railroad  Co.,  S5  Vt.  84,  90,  45  Am.  Rep.  S90,  it  is 
said:    ''Where  the  employment  is  hazardous,  it  is  very  gen- 
erally agreed  that  the  master  assumes  the  duty  of  exercising 
reasonable  care  and  prudence  to  provide  the  servant  a  rea- 
sonably safe  place  and  reasonably  safe  machinery  and  tools  to 
exercise  the  employment,  and  to  maintain  them  in  a  reason- 
ably safe  condition/'    This  is  the  doctrine  of  the  cases  gen- 
erally, though  variously  stated.     Thus,  in    Railway  Co.  v. 
O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed.  766,  it  is 
said:    ''The  general  rule  undoubtedly  is  that  a  railroad  com- 
pany is  bonnd  to  provide  suitable  and  safe  materials  and 
structures  in  the  construction  of  its  road  and  appurtenances, 
and  if,  from  a  defective  construction  thereof,  an  injury  happens 


222         Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Morriaette  v.  Canadian  Pac.  Rj.  Co 

to  one  of  its  servants,  the  company  is  liable  for  the  injury  sus- 
tained. The  servant  undertakes  the  risks  of  the  employment 
as  far  as  they  spring  from  defects  incident  to  the  service,  bat 
he  does  not  undertake  the  risks  of  the  negligence  of  the 
master.  The  master  is  not  to  be  held  as  guarantying  or  war- 
ranting absolute  safety  in  all  circumstances,  but  it  is  bound 
to  exercise  the  care  that  the  exigency  reasonably  demands  in 
furnishing  proper  roadbed,  tracks,  and  other  structures. 
*  *  *  It  is  the  duty  of  the  company,  in  employing  persons 
to  run  over  its  road,  to  exercise  reasonable  care  and  diligence 
to  make  and  maintain  it  fit  and  safe  for  use;  and,  when  a 
defect  is  the  result  of  faulty  construction  that  the  employer 
knew  or  must  be  charged  with  knowing,  it  is  liable  to  the 
employee  for  injuries  resulting  therefrom,  if  he  used  due  care 
on  his  part."  In  Johnson  v.  Railway  Co.  (Minn.)  44  N.  W. 
884,  it  is  said  that  a  railroad  company  is  bound  to  place  signal 
posts  or  other  structures  used  in  connection  with  its  road,  or 
the  operation  thereof,  at  a  reasonably  safe  distance  from  the 
track,  so  as  not  to  endanger  brakemen  or  other  employees 
who  work  on  its  trains;  and  if,  for  any  reason,  it  is  necessary 
to  erect  or  place  such  structures  so  close  as  to  be  hazardous  to 
its  employees,  it  is  its  duty  to  warn  them  of  the  danger,  that 
they  may  understand  the  nature  of  the  risks  to  which  they 
are  exposed ;  and  that,  in  the  absence  of  such  notice,  they 
have  a  right  to  assume  that  the  company  has  performed  its 
duty  in  that  respect  Applying  this  doctrine  to  the  case,  it  is 
clear  that  the  question  stated  must  be  answered  in  the  nega- 
tive. But  it  is  claimed  that  the  plaintiff  assumed  the  risk. 
He  did  assume  it  if  he  knew  and  comprehended  it,  or  if  he 
ought  to  have  known  and  comprehended  it;  but  not  other- 
wise, for  it  was  not  a  risk  ordinarily  incident  to  such  a  serv- 
ice. The  plaintiff  had  worked  for  the  defendant  several  years; 
part  of  the  time  as  yard  brakeman  at  Megantic ;  part  as  spare 
freight  brakeman  over  this  and  other  portions  of'the  line;  and 
for  four  or  fiv^  months  before  the  accident  as  regular  freight 
brakeman  over  this  part  of  the  line,  and  as  such  brakeman 
had  many  times  passed  through  Lennoxville,  knew  the  sidings 
there,  and  the  location  of  this  switch,  which  he  had  operated 
several  times.  He  had  never  passed  it  on  the  siding  in  ques- 
tion on  the  side  of  a  car,  and  bad  never  been  told,  and  did  not 
know,  that  it  was  near  enough  to  the  track  to  knock  one  from 
the  side  of  a  car ;  had  never  stayed  by  the  switch  when  a  car 
passed  it,  and  never  had  occasion  to,  and  had  always  found 
the  other  switches  on  the  road  safe.  The  switch  was  not  of 
itself  a  dangerous  thing.  Its  danger  lurked  in  its  nearness  to 
the  track.  But  it  is  impossible  to  say  as  matter  of  law  that 
that  danger  could  have  been  seen  and  comprehended  by  mere 
observation,  unaided  by  measurements,  seeing  a  car  pass,  or 
some  such  thing.  If  it  could  have  been,  it  is  fair  to  presume 
that  some  one  whose  duty  it  was  would  have  discovered  and 
remedied  it,  for  the  switch  had  stood  there  several  years. 
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There  are  many  cases  supporting  this  view.  The  defendant 
cites  Lovejoy  v.  Railroad  Corp.,  12s  Mass.  79,  28  Am.  Rep. 
206,  as  a  leading  case  holding:  a  different  doctrine.  But  that 
case  is  unlike  this.  There  the  plaintiff  knew  that  the  electric 
signal  posts  against  one  of  which  he  struck  when  leaning  out 
of  his  engine,  were  set  at  the  uniform  distance  of  three  feet 
and  eight  inches  from  the  track  all  along  the  line ;  and  the 
court  said,  knowing  this,  he  assumed  the  risk.  But  here  the 
switches  were  not  at  a  uniform  distance  from  the  track,  and, 
besides,  the  plaintiff  had  always  found  other  switches  along 
the  line  at  a  safe  distance.  The  defendant  cites  many  other 
cases  to  the  same  point,  and  largely  from  Massachusetts. 
But  they  go  mainly  upon  the  ground  that  the  danger  was 
obvious,  and  nothing  of  the  nature  of  a  trap  in  it.  But  here 
there  was  a  trap,  in  that  the  danger  was  not  obvious,  and 
knowledge  of  it  not  chargeable  to  the  plaintiff  as  matter  of 
law.  The  law  of  the  province  of  Quebec  on  this  subject  seems 
to  be  stronger  against  the  master  than  our  law.  The  testi- 
mony tended  to  show  that  by  that  law  the  master  is  bound  to 
use  all  reasonable  care,  and  the  best  possible  means  to  pro- 
tect his  servant,  both  as  to  the  place  in  which  he  is  employed 
and  the  appliances  that  he  is  given  to  work  with,  and  that  the 
servant's  knowledge  of  the  danger  does  not  exonerate  the 
master.  The  testimony  ako  tended  to  show  that  by  the  law 
of  said  province,  the  master  owes  to  the  servant  all  the  pro- 
tection that  a  good  father  of  a  family  owes  to  his  children, 
and  is  bound  to  take  precautions  necessary  to  guard  the  serv- 
ant against  accidents  while  in  the  line  of  his  duty,  even  though 
caused  by  his  mistakes,  imprudence,  or  thoughtlessness ;  that 
contributory  negligence  is  not  a  bar,  unless  it  is  the  proximate 
and  primary  cause  of  the  accident,  but  goes  only  in  mitiga- 
tion of  damages;  and  that,  if  the  parties  are  in  equal  fault, 
the  defendant  is  liable,  but  the  plaintiff's  fault  mitigates,  and 
perhaps  to  the  extent  of  dividing  the  damages.  It  appears 
by  the  transcript  sent  up,  but  not  by  the  exceptions,  that 
the  trial  court  ruled  the  case  on  the  ground  oi  contributory 
negligence,  and  held  that  that  was  the  proximate  and  primary 
cause  of  the  accident,  and  defeated  recovery  under  the  pro- 
vincial law  as  well  as  under  our  law.  But  we  do  not  think 
that  it  can  be  said  as  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  danger  was  not  suffi- 
ciently obvious.  He  did  not  know  enough  about  it,  and  was 
not  enough  in  fault  for  not  knowing, — to  say  that.  And,  if  he 
was  guilty  of  contributory  negligence,  it  does  not  follow  as 
matter  of  law  that  it  would  defeat  recovery  under  the  provin- 
cial law,  for,  if  the  parties  were  in  equal  fault,  their  faults 
were  equally  the  proximate  and  primary  cause  of  the  accident, 
as  they  were  concurrent,  the  defendant's  being  continuous; 
and  if  they  were  not  in  equal  fault,  it  cannot  be  said  as  mat- 
ter of  law  that  defendant's  negligence  was  not  the  proximate 
and  primary  cause,  instead  of  the  plaintiff's.     In  some  cases 
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— as  in  cases  of  marine  insurance — the  nearest  caude  in  time 
and  place  is  considered  as  the  proximate  cause,  for  such  is 
conclusively  taken  to  be  the  intention  of  the  parties  to  the  con- 
tract. Here  the  proximate  cause  is  the  causa  causans,  the 
efficient  and  operative  cause,  which  is  by  pre-eminence  the 
cause.  So,  in  bills  of  lading,  the  causa  causans  determines 
the  liability  of  the  shipowner  on  his  contract  of  affreightment. 
But  in  actions  of  tort  for  negligence  this  is  not  so.  There  the 
causa  may  be  modified  to  the  degree  of  sine  qua  non,  and  its 
proximity  has  no  necessary  connection  with  continuity  of  space 
of  nearness  of  time,  but  only  with  that  of  which  the  result  is 
the  natural  and  probable  consequence  in  the  sense  that  a 
prudent  man  ought  to  have  foreseen  it.  Hence,  in  this  class 
of  cases,  the  defendant's  negligence  is  the  proximate  cause  of 
the  natural  and  probable  consequences  of  it ;  and,  whether 
the  result  complained  of  in  the  concrete  case  is  the  natnral 
and  probable  consequence  of  it  is  a  question  for  the  jnry^ 
unless  it  is  plain  enough  to  be  ruled  as  matter  of  law,  which 
it  is  not  in  this  case.  The  testimony  to  prove  the  provincial 
law  alleged  in  the  declaration  consisted  of  certain  provisions 
of  the  Civil  Code  of  the  province,  and  of  the  testimony  of 
provincial  lawyers,  who  produce  in  support  of  their  testimony 
and  referred  to  text-books  that  they  declared  to  be  authorita- 
tive, and  official  reports  of  judicial  decisions  construing  said 
provisions,  and  referred  to  cases  in  reports  not  produced,  and 
to  some  so  recent  as  not  to  be  reported.  The  court  ruled  that 
this  testimony  was  addressed  to  the  court,  and  not  to  the  jury, 
which  the  plaintiff  says  was  error.  The  defendant  objects 
that  the  question  is  not  raised  by  the  exceptions,  which  are 
only  to  the  direction  of  a  verdict  and  the  rendition  of  jnds:- 
ment  thereon.  But,  as  every  question  involved  in  the  rendi- 
tion of  a  judgment  is  reached  by  an  exception  to  its  rendition, 
the  question  is  raised. 

Confining  ourselves  to  the  precise  question  presented,  we 
hold  that  when  a  foreign  law  is  to  be  proved  as  an  ultimate 
fact,  and  the  issue  is  raised  by  the  pleadings  and  joined  to 
the  country,  the  testimony  consisting  of  statutory  provisions 
and  expert  testimony  as  to  the  construction  of  those  provi- 
sions, supplemented  and  supported  by  text-books  and  judicial 
decisions,  the  question  is  for  the  jury  under  proper  instmc- 
tions.  This  proposition  is  supported  by  our  cases.  Thus,  in 
Woodbridge  v.  Austin,  2  Tyler,  364,  4  Am.  Dec.  740,  it  being: 
necessary  for  the  plaintiff  to  prove  the  law  of  the  province  of 
Lower  Canada,  on  which  certain  judicial  proceedings  were 
based,  he  said  he  could  not  do  it,  as  they  were  based  on  the 
common  law  of  the  country,  which  was  unvo-itten,  and  there- 
fore could  not  be  produced.  But  the  court  said,  if  a  foreis^n 
law  is  written,  it  must  be  produced,  but,  if  unwritten,  it  must 
be  proved  like  any  other  fact,  by  the  testimony  of  witnesses: 
and  quoted  what  Lord  Mansfield  said  in  Cowper  that  "the 
way  of  knowing  foreign  laws  is  by  admitting  them  to  be 
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proved  as  facts,  and  the  conrt  must  assist  the  jury  in  ascer- 
taioing  what  the  law  is.''  So,  in  State  v.  Stade,  i  D.  Chip. 
303,  it  was  permitted  to  read  a  statute  of  New  York  to  the 
jury,  to  show  the  incorporation  of  a  bank  there.  In  Danforth 
V.  Reynolds,  i  Vt.  259,  the  question  of  what  the  Massachu- 
setts law  was,  being  preliminary  to  the  admission  of  a  depo- 
sition, the  proof  was  addressed  to  the  court.  In  Territt  y. 
Woodruff,  19  Vt.  182,  it  seems  to  have  been  held  that  it  was 
for  the  auditor  to  find  as  a  fact  what  the  law  of  another  state 
was.  So  in  Taylor  v.  Boardman,  25  Vt.  S8i,  it  would  appear 
that  testimony  was  addressed  to  the  jury,  to  show  that  a 
chattel  mortgage  had  been  foreclosed  according  to  the  law  of 
Massachusetts.  In  Peck  v.  Hibbard,  26  Vt.  706,  62  Am.  Dec. 
605,  it  is  said  that  foreign  laws  must  be  pleaded  and  proved  as 
facts.  And  in  McLeod  v.  Railroad  Co.,  58  Vt.  737, 6  Atl.  652, 
it  is  said  that :  ''When  a  foreign  law  creates  a  duty,  it  be- 
comes a  traversable  fact  like  any  other  fact  creating  a  duty, 
opon  which  the  defendant  has  a  right  to  go  to  the  jury,  and 
it  must  be  alleged  in  the  declaration."  And  this  is  said  to  be 
the  general  rule,  i  Whart.  Ev.  §  303.  In  Ufford  v.  Spaulding, 
156  Mass.  65,  30  N.  E.  360,  three  kinds  of  evidence  were  intro- 
duced to  prove  the  law  of  New  Hampshire,  namely,  statutory, 
jodicial  decisions,  and  an  auditor's  report;  and  it  was  held  to 
be  a  question  of  fact  for  the  jury.  In  Brackett  v.  Norton,  4 
Conn.  S17,  10  Am.  Dec.  179,  the  court  instructed  the  jury 
what  the  law  of  New  York  was.  Held  error,  for  that  the 
question  should  have  been  submitted  to  the  jury.  In  Hall  v. 
Costello,  48  N.  H.  176,  2  Am.  Rep.  207,  it  is  ruled  the  other 
way;  but  some  of  the  cases  referred  to  in  support  of  the  rul- 
ing are  quite  to  the  contrary,  and  some  are  in  chancery. 
Thus,  in  Church  v.  Hubbart,  2  Cranch,  187,  2  L.  Ed.  249,  the 
circuit  court  permitted  foreign  edicts  and  judgments  of 
sequestration  to  go  to  the  jury.  The  supreme  court  did  not 
intimate  that  this  was  wrong,  but  held  that  they  were  not 
admissible,  because  not  properly  authenticated.  In  Francis 
V.  Insurance  Co.,  6  Cow.  404,  429,  it  is  expressly  said  that 
such  evidence  is  addressed  to  the  jury.  Monroe  v.  Douglass, 
S  N.  Y.  447,  is  a  chancery  case,  and  so  is  the  one  referred  to 
by  Peere  Williams.  Trim  bey  v.  Vignier,  6  Car.  &  P.  25,  is 
much  in  point  There  the  question  was  as  to  the  meaning  of 
certain  sections  of  the  Code  Napoleon  in  respect  of  bills  of 
exchange.  A  French  advocate  was  called  as  a  witness  by  the 
defendant,  and  testified  his  opinion  of  the  meaning  and  legal 
effect  of  the  sections,  referring  to  a  printed  copy  of  the  Code 
before  him,  and  reading  decisions  of  the  French  courts  in 
support  of  his  opinion;  and  the  question  was  submitted  to 
the  jury,  with  full  instructions  to  assist  them  in  ascertaining 
what  the  law  was.  The  defendant  contends  that  there  was  no 
conflict  in  the  testimony  as  to  the  provincial  law,  and  that, 
therefore,  it  was  for  the  court  to  say  what  it  was.  But  it  is 
not  for  the  court,  in  a  case  like  this,  to  determine  an  issue  of 
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fact  joined  to  the  country  merely  because  the  testimony  is  not 
conflictine^  The  question  is  still  for  the  jary  if  the  testimony 
tends  to  support  the  issne.  Mor  can  it  be  said  that  the  testi- 
mony was  not  conflicting,  to  some  extent  at  least,  for  decisioos 
were  referred  to  holding  the  law  both  ways;  the  testimony 
tending  to  show  that  the  decisions  had  gradually  changed  since 
about  i866,  until  the  law  bad  come  to  be  what  the  plaintiB 
claimed  it.     It  was  for  the  jury  to  say  how  this  was. 

Whether  the  plaintiff  was  in  the  line  c^  his  dnty  or  not  when 
injured  was  a  question  for  the  jury,  as  his  testimony  tended 
to  show  he  was;  for  he  said  that  it  was  his  dnty  to  make  the 
inquiry  ol  the  operator  that  he  did;  that  he  had  left  his  train 
"lots  of  times"  to  make  such  inquiry,  and  had  done  it  several 
times  at  this  station;  and  that  the  object  of  his  inquiry  at 
this  time  was  to  ascertain  whether  he  had  got  to  cut  his  train 
to  clear  a  highway  crossing  there,  which  could  not  be  blocked 
longer  than  Bve  minutes.  It  does  not  appear  whether  the 
rule  prescribing  this  duty  of  inquirinK  was  in  writing  or  not. 
Several  printed  rules  were  shown  in  evidence,  some  of  which, 
the  plaintiff  said,  did  not  apply  to  his  train  at  that  time,  and 
none  of  which  can  be  said  to  override  his  testimony  as  to  bis 
duty  to  inquire.  Therefore  it  was  for  the  jury  to  say  whether 
be  was  justified  in  leaving  bis  train. 

Judgment  reversed,  and  cause  remanded. 


Kenney  v.  Meddaugh  et  ai. 

(Cirtmit  Court  of  Appeals,  Sixth  Circuit,  August  is,  rpot.) 

[lis  Fed.  Rep.  209.) 

LoGOmotlvo   Fireman — Injury  from  Mail    Cran« — Aasumption  of  Risk.* 

A  locomotive  fireman  will  be  held  to  have  aasutned  the  risk  from 
proximity  to  the  track  of  a  mail  crane;  he  having-  been  a  fireman  on 
the  road  for  a  jear,  during-  which  there  was  no  Increaae  in  the  tiit 
of  the  eng-ines,  and  having-  paaaed  this  place  83  timea,  and  been  oth 
the  other  division  123  timea,  and  the  crane  having:  been  in  poution 
all  that  time,  and  at  aubatantiallj  the  same  diatance  from  the  track 
aa  the  other  cranes  on  both  diviaions;  and  thia  though  it  waadaifc, 
and  blowing  hard  and  snowing,  these  circumstances  merely  requiring 
extra  caution  on  his  part. 
Same— Providing  Safe  Placa  to  Work. 

A  railroad  company  cannot  be  held  to  have  failed  to  use  doe  care 
to  provide  a  locomotive  fireman  a  reasonablj  safe  place  to  work,  bj 
reason  of  a  mail  crane,  when  in  position,  being,  at  ita  nearest  point, 
only  13!^  inches  from  the  side  of  the  locomotive ;  this  being  the  di»- 
taiice  of  the  other  cranes  on  this  and  other  roads ;  the  master  e»r 
builder,  who  was  familiar  with  the  government  regulations,  and 
under  whose  supervision  the  catches  on  the  mail  cara  were  constructed, 
testifying  that  they  could  not  be  operated  efficiently  if  placed  at 
a  greater  distance ;  and  there  being  no  teatimonT  of  a  competent  wit- 
ness to  the  contrary, 
Samo. 

.^J^i}'°^i  ^omptaj  owes  no  duty  to  a  locomotive  fireman,  fanilUt 
with  the  road,  to  place  lights  on  mail  cranes. 

•See  generallr,  foot-note  appended  to  Gulf.  C.  *   a  F.  Rv.  Co.  ^. 
Darby  CTei.),  5  R.  R.  R.  327,  25  Am.  A  Eng.  R,  Ca..,  N.  S.,  327. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

This  is  an  action  to  recover  damages  for  the  alleged  wrong- 
fal  death  of  Cornelius  J.  O'Brien.  The  lower  court  at  the 
close  of  all  the  evidence,  upon  motion  of  defendants,  directed 
a  verdict  for  them.  The  judgment  rendered  thereon  is  com- 
plained of  herein.  The  accident  which  resulted  in  O'Brien's 
death  happened  after  dark  on  the  evening  of  February  i,^ 
igoo,  at  Climax,  a  station  on  the  Western  division  of  defend-' 
ants'  railroad,,  extending  from  Battle  Creek,  Mich.,  to 
Chicago,  111.  It  is  the  second  station  west  of  Battle  Creek, 
and  a  short  distance  therefrom.  At  that  time,  decedent  was 
fireman  on  defendants'  fast  passenger  train  from  Battle  Creek 
to  Chicago,  due  to  leave  the  former  place  at  3:40  p.  m.,  but 
which  in  fact  left  at  5:57  p.  m.,  being  2  hours  and  17  minutes 
late,  and  reached  Climax  at  6:15  p.  m.  The  depot  at  that 
station  is  on  the  south  side  of  the  track,  or  left-hand  side  as 
yon  go  west  On  the  saixie  side,  and  about  47s  feet  east  of 
the  depot,  a  mail  crane  was  stationed,  to  hold  mail  pouches 
to  be  taken  aboard  of  fast  passenger  trains  not  stopping  there, 
by  means  of  mail  catchers  attached  to  the  mail  cars.  As 
decedent's  train  passed  this  mail  crane  that  evening,  he  was 
struck  in  the  forehead  by  the  upper  arm  thereof,  and  rendered 
unconscious,  and  shortly  thereafter  he  died.  No  one  saw  the 
collision,  and  it  is  only  a  matter  of  inference  from  circum- 
stances that  his  death  was  due  to  this  cause.  But  there  can 
be  no  doubt  as  to  this,  and  defendants  in  error  do  not  con- 
tend that  it  was  not.  In  addition  to  its  being  dark,  there  was 
testimony  to  the  effect  that  it  was  snowing,  though  not  to  any 
great  extent,  and  blowing  hard.  In  front  of  the  depot  build- 
ine,  and  about  11  or  12  feet  from  the  track,  was  a  signal  board 
which  indicated  to  each  train  as  it  passed  the  number  of  the 
train  just  ahead  of  it,  and  the  time  it  passed  the  station,  and 
above  it  a  signal  light, — red  if  there  was  danger,  and  white  if 
the  way  was  clear.  East  of  the  mail  crane,  about  the  same 
distance  that  it  ¥^s  east  of  the  depot,  there  were  signal  lights 
at  two  switches,  probably  on  the  north  side  of  the  track,  or 
right-hand  side  as  you  go  west.  There  was  a  rule  of  the  com- 
pany which  required  firemen  on  locomotives  to  be  on  the  look- 
out for  and  to  receive  all  the  signals  which  might  be  given  or 
located  on  the  left  side  of  the  locomotive,  and  to  transmit 
them  promptly  and  correctly  to  the  engineer.  It  was  claimed 
by  defendants  that  it  was  not  necessary  for  a  fireman  to  look 
out  of  the  window  on  the  side  of  the  cab  in  order  to  comply 
with  this  rule ;  that  he  could  see  the  entire  width  of  the  right 
of  way,  and  beyond  it,  by  looking  out  of  the  window  in  front ; 
by  plaintiff,  that  this  could  not  be  done  when  the  vision 
through  the  window  was  obstructed  by  accumulated  snow;  by 
defendants,  that  in  such  event  the  fireman  could  open  and 
clean  the  window,  and  thus  remove  the  obstruction  to  his 
sight;  and  by  plaintiff,  that  this  could  not  be  done  when  the 
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snow  was  continuous.  There  was,  however,  no  evidence  that 
vision  from  the  window  in  front  ¥^s  obstructed  by  snow  at  the 
time  of  the  accident.  It  was  purely  a  matter  of  speculation 
as  to  whether  it  was.  But  there  was  evidence  that  it  was 
more  or  less  customary  for  firemen  on  defendants'  railroad 
to  look  out  of  the  side  window,  in  watching  for  signals.  It 
was  proven,  though,  that  in  order  for  him  to  do  so  it  was  not 
necessary  that  he  should  put  his  head  out  more  than  four  to 
six  inches. 

Decedent  had  been  in  the  employ  of  defendants  as  a  fire- 
man for  not  quite  a  year  before  the  accident.  In  that  time  he 
had  worked  upon  both  divisions  of  defendants'  road, — ^the 
most  of  the  time,  however,  on  the  Eastern  division,  from 
Battle  Creek  to  Port  Huron.  He  had  made,  in  all,  206  runs. 
Of  these,  123  were  on  the  Eastern  division,  and  83  on  the 
western.  He  had  worked  on  both  freight  and  passenger 
trains.  He  had  made  9  runs  on  passenger  trains  on  the 
Eastern  division,  and  6  on  the  Western.  During  that  time 
there  were  in  use  on  defendants'  railroad  16  large  Baldwin 
engines, — 8  on  freight  trains  and  8  on  passenger, — and  others 
of  a  smaller  type.  There  was  no  difference  between  those 
used  on  freight  trains  and  those  on  passenger,  save  in  this: 
that  the  cabs  of  the  latter  were  6  inches  higher  than  the 
former.  Of  the  nine  runs  which  decedent  had  made  on  pas- 
senger trains  on  the  Eastern  division,  eight  were  on  the  larger 
engines,  and  one  on  the  smaller.  Of  the  six  runs  which  he 
had  made  on  the  Western  division,  four  were  on  the  larger 
engines,  and  two  on  the  smaller.  Of  the  runs  on  freight 
trains,  about  twice  as  many  were  made  on  the  larger  engines 
as  the  smaller,  and  in  the  six  months  preceding  the  accident 
they  were  almost  entirely  on  the  larger  engines.  The  fire- 
men, as  well  on  passenger  as  on  freight  engines,  had  nothing 
to  do  in  connection  with  the  matl  cranes  along  the  road,  and 
the  opportunity  of  observing  them  and  their  proximity  to  the 
railroad  track  was  as  good  on  freight  engines  as  on  passenger. 
They  were  often  up  in  position  when  freight  trains  passed  or 
were  on  sidings  waiting  for  jpassenger  trains  to  pass.  The 
distance  between  the  outer  end  of  the  upper  arm  of  the  mail 
crane  in  question  when  in  position  and  the  outer  edge  of  the 
nearest  rail  was  3  feet  6i  inches,  according  to  the  testimony 
of  defendants'  employee  who  had  charge  of  its  mail  cranes, 
and  who  measured  the  distance  about  the  time  of  the  acci- 
dent. According  to  the  testimony  of  a  carpenter  who  had  no 
connection  with  the  railroad,  introduced  as  a  witness  by 
plaintiff,  the  distance,  at  some  time  within  the  year  after  the 
accident,  not  more  definitely  located,  was  3  feet  si  inches. 
There  were  a  number  of  mail  cranes  along  the  line  of  defend- 
ants' railroad.  On  the  Eastern  division  there  were  about  19; 
on  the  Western  division,  between  Battle  Creek  and  Elsdon,  a 
distance  of  168  miles,  there  were  7  or  8.  According  to  the 
standard  prescribed  by  defendants  for  the  use  of  those  who 
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construct  them,  the  distance  of  mail  cranes,  measuring  as 
above,  should  be  3  feet  6  inches.  As  to  the  bulk  of  those  on 
defendants*  road,  the  distance  was  3  feet  6  inches,  and  aboye. 
As  to  one,  it  was  as  high  as  3  feet  7I  inches.  As  to  two  of 
tbem,  it  was  under  3  feet  6  inches;  the  lowest  being  3  feet  si 
inches.  The  distances  on  the  Michigan  Central  Railroad  run 
from  3  feet  si  inches  to  3  feet  7  inches.  The  distance  be- 
tween the  side  of  the  cab  on  the  engine  in  which  the 
decedent  was  acting  as  fireman  at  the  time  of  the  accident, 
and  the  outer  end  of  the  upper  arm  when  in  position,  was  i 
foot  li  inches,  or  i3i  inches,  with  the  other  distance  at  3 
feet  si  inches.  Said  arm  in  position  came  a  little  above  the 
center  of  the  side  window  in  the  cab.  According  to  the  testi- 
mony of  defendants'  master  car  builder,  who  was  familiar 
with  the  government  regulations,  and  under  whose  super- 
vision mail  catchers  were  attached  to  the  mail  cars,  the  mail 
cranes  on  defendants'  road  could  not  be  placed  further  away 
from  the  track  and  be  used  with  the  catcher.  No  one  testified 
that  they  could  be,  and  there  was  no  fact  proven  from  which 
an  inference  could  be  drawn  that  they  could  be.  The  car- 
penter, before  referred  to,  who  had  seen  the  mail  crane  at 
Climax  work,  and  examined  it,  was  asked  by  plaintiff's 
attorney  whether  the  mail  crane  could  be  put  further  away 
from  the  track,  and  still  do  the  work  of  taking  the  mail  as  the 
trains  went  by;  but,  upon  objection  of  defendants,  the  court 
refused  to  permit  him  to  answer  the  question.  This  is  the 
case  upon  which  the  lower  court  sustained  defendants'  motion 
to  instruct  the  jury  to  find  for  defendants. 

George  Weadock,  for  plaintiff  in  error. 
Harrison  Geer,  for  defendants  in  error. 

Before  SEVERENS,  Circuit  Judge,  and  WANTY  and 
COCHRAN,  District  Judges. 

COCHRAN,  District  Judge,  after  stating  the  facts  as  above* 
delivered  the  opinion  of  the  court. 

It  is  urged  as  ground  of  reversal  of  the  judgment  of  the 
lower  court  that  it  erred  in  giving  the  peremptory  instruc- 
tion. The  grounds  upon  which  it  was  requested  by  defend- 
ants were  three :  That,  as  a  matter  of  law,  defendants  had 
not  been  guilty  of  negligence ;  that,  likewise,  decedent  had 
assumed  the  risk  of  the  proximity  of  the  mail  crane  to  the 
track;  and  that,  likewise,  if  defendants  had  been  guilty  of 
negligence,  decedent  had  been  guilty  of  contributory  negli- 
gence. The  lower  court,  in  giving  that  instruction,  gave  no 
intimation,  so  far  as  the  record  shows,  as  to  the  ground  of  its 
action.  There  was  room  for  it  to  have  been  based  on  the  last 
Sronnd  urged  by  the  defendants.  The  distance  from  the  side 
of  the  cab  to  the  outer  end  of  the  upper  arm  of  the  mail  crane, 
when  in  position  to  deliver  the  mail,  the  distance  out  of  the 
cab  window  which  a  fireman  would  have  to  project  his  head 
to  see  signals,  and  decedent's  knowledge  of  the  existence  of 
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the  mail  crane  at  that  station,  and  its  proximity  to  the  track, 
when  in  snch  position,  here  assumed,  hereafter  shown,  tend 
to  establish  negligence  on  decedent's  part,  even  though  it  may 
have  been  proper  for  him  to  look  out  of  the  window  for  that 
purpose  at  all.  But  it  is  unnecessary  to  decide  whether  this 
position  was  well  taken  or  not,  for  we  are  clear  that  the 
defendants  were  entitled  to  the  peremptory  instruction  upon 
the  other  two  grounds  urged. 

The  negligence  which  it  was  claimed  by  plaintiff  the 
defendants  had  been  guilty  of,  and  which  had  caused  dece- 
dent's death,  was  a  failure  to  use  due  care  to  provide  him  a 
reasonably  safe  place  in  which  to  work.  He  claimed  that  the 
place  in  which  the  decedent  was  set  to  work  was  not  reason- 
ably safe,  because  of  the  too  close  proximity  of  the  mail 
crane,  when  in  position,  to  the  track,  and  that,  if  defendants 
had  used  due  care,  it  would  not  have  been  so.  Even  if  this 
were  true,  the  plaintiff  was  not  entitled  to  recover,  because  the 
decedent  had  assumed  the  risk  of  that  lack  of  safety.  He  had 
assumed  it  because  he  knew  of  it,  and  be  knew  of  it  because 
it  was  obvious  and  be  had  had  ample  opportunity  to  observe 
it.  It  is  a  general  rule  in  the  law  of  master  and  servant  that 
the  latter  assumes  all  the  risks  he  runs  whilst  in  the  former's 
service  by  reason  of  the  condition  as  to  safety  of  the  place  in 
which,  or  the  appliances  with  which,  he  is  set  to  work,  of 
which  he  has  knowledge.  It  makes  no  difference  whether  the 
place  or  appliances  are  as  safe  as  can  be,  reasonably  safe,  or 
not  reasonably  safe,  provided  he  knows  the  lack  of  safety, 
whatever  it  is,  and  the  risks  he  runs  on  account  of  it.  It  is 
likewise  as  a  general  rule  thereof  that  a  servant  is  presumed 
to  know  any  lack  of  safety  that  exists  in  the  place  in  which, 
or  the  appliances  with  which,  he  is  set  to  work,  and  the  risk 
therefrom,  which  is  obvious  to  one  of  his  intelligence  and  ex- 
perience, and  which  he  has  had  an  opportunity  to  observe. 
These  two  general  rules  have  been  applied  or  recognized  by 
the  supreme  court  of  the  United  States,  by  this  court,  and  by 
the  supreme  court  of  Michigan,  within  whose  jurisdiction  the 
accident  happened. 

In  four  distinct  cases  the  supreme  court  held  that,  as  a 
matter  of  law,  no  recovery  could  be  had  for  injuries  to  a  serv- 
ant occasioned  by  the  lack  of  safety  of  the  place  in  which  he 
was  set  to  work,  because,  presumptively,  he  knew  thereof  and 
the  risk  due  thereto,  and  had  assumed  that  risk.  They  are 
the  cases  of  Randall  v.  Railroad  Co.,  109  U.  S.  478,  3  Sup. 
Ct.  322,  27  L.  Ed.  1003;  Tuttle  v.  Railroad  Co.,  122  U.  S. 
189,  7  Sup.  Ct.  1 166,  30  L.  Ed.  1 1 14;  Kohn  v.  McNulta,  147 
U.  S.  238,  13  Sup.  Ct.  298,  37  L.  Ed.  ISO;  Southern  Pac.  Co. 
v.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530,  38  L.  Ed.  391. 

In  the  Randall  and  Tuttle  Cases  the  servant  injured  was  a 
brakeman,  in  the  Kohn  Case  he  was  a  switchman,  and  in  the 
Seley  Case  he  was  a  conductor  acting  as  a  brakeman.  In 
all  of  the  cases  save  the  Kohn  Case  the  lack  of  safety  was  in 
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the  track,  or  some  connection  thereof.  In  the  Randall  Case 
a  ground  switch  was  located  in  a  space  between  two  tracks 
six  feet  wide,  and  the  brakeman,  whilst  unlocking  it  to  allow 
his  train  to  pass  on  one  track,  stationed  himself  near  the 
other  track,  and  ¥^s  struck  by  an  engine  thereon.  Concern- 
ing his  knowledge  of  the  lack  of  safety  and  risk,  Mr.  Justice 
Gray  said: 

''Although  it  was  night,  and  the  plaintiff  had  not  been  in 
this  yard  before,  his  lantern  afforded  the  means  of  perceiving 
the  arrangement  of  the  switch  and  the  position  of  the  adjacent 
tracks." 

Concerning  his  assumption  of  the  risk,  he  said: 

*' A  railroad  yard,  where  trains  are  made  up,  necessarily  has 
a  great  number  of  tracks  and  switches  close  to  one  another, 
and  any  one  who  enters  the  service  of  a  railroad  corporation 
in  any  work  connected  with  the  making  up  or  moving  of  trains 
assumes  the  risk  of  that  condition  of  things." 

Though  not  pertinent  here,  it  may  not  be  out  of  place  to 
quote,  as  bearing  on  decedent's  conduct,  Mr.  Justice  Gray's 
reference  to  the  brakeman's  choice  of  position  in  that  case. 
He  said: 

''It  could  have  been  safely  and  efficiently  worked  by  stand- 
ing opposite  the  lock,  midway  between  the  tracks,  using  rea- 
sonable care ;  and  ft  was  unnecessary  in  order  to  work  it  to 
stand,  as  plaintiff  did,  at  the  end  of  the  handle  next  the 
adjacent  track. '  * 

In  the  Tuttle  Case  the  brakeman  was  caught  and  crushed 
between  two  cars,  on  a  siding  containing  a  very  sharp  curve, 
which  he  was  attempting  to  couple  from  the  inner  side  of  the 
curve.  The  coming  together  of  the  cars  was  due  to  the  fact 
that  the  curve  in  the  track  caused  their  drawheads  to  pass 
each  other,  and  not  to  meet.  The  coupling  could  have  been 
made  safely  from  the  outer  side  of  the  curve.  Concerning  the 
brakeman's  knowledge  of  the  lack  of  safety  and  risk,  Mr. 
Justice  Bradley  said : 

"Everything  was  open  and  visible,  and  the  deceased  had 
only  to  use  his  senses  and  his  faculties  to  avoid  the  dangers 
to  which  he  was  exposed.  One  of  these  dangers  was  that  of 
the  drawbars  slipping  and  passing  each  other  when  the  cars 
were  brought  together.  It  was  his  duty  to  look  out  for  this 
and  avoid  it.  The  danger  existed  only  from  the  inside  of  the 
curve.  This  must  have  been  known  to  him.  It  will  be  pre- 
sumed that,  as  an  experienced  brakeman,  he  did  know  it; 
for  it  is  one  of  those  things  which  happen  in  the  course  of  his 
employment  under  such  conditions  as  existed  here." 

Concerning  his  assumption  of  the  risk,  he  said : 

"Tuttle,  the  deceased,  entered  into  the  employment  of  the 
defendant,  as  a  brakeman  in  the  yard  in  question,  with  a  full 
knowledge  (actual  or  presumed)  of  all  these  things, — the  form 
of  the  side  tracks,  the  construction  of  the  cars,  and  the 
hazards  incident  to  the  service.     Of  one  of  those  hazards  be 
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was  onfortnnately  the  victim.  The  only  cooclasion  to  be 
reached  from  these  undoabted  facts  is  that  he  asanmed  the 
riaks  of  the  baaineBs,  and  his  representative  has  no  recourse 
for  damages  asaiost  the  company." 

In  the  Seley  Case  the  condnctor,  whilst  attemptine  to  make 
a  coupljae,  caught  his  foot  in  ao  unblocked  frc^,  and  was  rno 
over  and  killed.  CoacerninE  his  knowledee  of  the  lack  of 
safety  and  risk,  becanse  of  which  it  was  held  that  be  had 
assnmed  the  risk,  Mr.  Justice  Shiras  said : 

"The  evidence  showed  that  Seley  had  been  in  the  employ 
of  the  defendant  for  several  years  as  brakeman  and  as  con- 
dnctor  of  freight  trains;  that  his  doty  brought  him  frequently 
into  the  yard  in  qaestion  to  make  ap  bis  train;  that  he  ne& 
essarily  knew  of  the  forms  of  frogs  there  in  use ;  and  it  is  not 
shown  that  he  ever  complained  to  his  employers  of  the  char- 
acter of  frogs  used  by  them.  He  mnst  therefore  be  assumed 
to  have  entered  and  continued  in  the  employ  of  the  defend- 
ant with  the  fall  knowledge  of  the  dangers  asserted  to  arise 
out  of  the  use  of  unblocked  frogs." 

In  the  Kohn  Case  tbe  lack  of  safety  was  in  freight  cars  by 
which  the  switchman  was  iojared  whilst  attempting  to  couple 
them.  It  consisted  in  their  having  double  deadwoods,  or 
bumpers  of  unusual  length,  to  protect  the  drawbars.  By  far 
tbe  larger  number  of  cars  which  passed  through  that  yard  bad 
none  of  these  deadwoods  or  bumpers,  but  the  switchman  had 
in  fact  seen  and  coupled  cars  like  those  that  caused  the  acci- 
dent, and  that  more  than  once.  Concerning  his  knowledge  of 
the  lack  of  safety  and  risk,  and  assumption  of  the  risk,  Mr. 
Justice  Brewer  said ; 

"But  all  this  was  obvious  to  even  a  passing  glance,  and  the 
risk  which  there  was  in  conpling  such  cars  was  apparent  It 
required  no  special  skill  or  knowledge  to  detect  it.  The  intei- 
vener  was  do  boy  placed  by  the  employee  in  a  position  of 
undisclosed  danger,  bat  a  mature  man  doing  the  ordinary 
work  which  he  had  engaged  to  do,  and  whose  risks  in  this  re- 
spect were  obvious  to  any  one.  Under  those  circumstances, 
he  assumed  the  risk  of  snch  an  accident  as  this,  and  no  negli- 
gence can  be  imputed  to  the  employer." 

In  each  one  of  these  four  cases,  though  there  was  lack  of 
safety  in  the  particulars  pointed  out,  the  placea  in  which  the 
servants  were  at  work  when  injured  were  reasonably  safe,  or 
there  was  evidence  to  that  effect.  In  the  Randall  Case,  Mr. 
Justice  Gray  said: 

"Tbe  switch  was  of  a  form  in  common  ase,  and  was,  to  si^ 
tbe  least,  quite  as  fit  for  its  place  and  purpose  as  an  apright 
switch  would  have  been." 

In  the  Tuttle  Case,  Mr.  Justice  Bradley  said: 

"Although  it  appears  that  the  curve  was  a  very  sharp  one 
at  the  place  where  the  accident  happened,  yet  we  do  not 
think  that  public  policy  requires  the  courts  to  lay  down  any 
rale  of  law  to  restrict  a  railroad  company  as  to  the  cnrves  it 
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shall  ase  in  its  freight  depots  and  yards,  where  the  safety  of 
passengers  and  the  public  is  not  involved, — much  less,  that  it 
should  be  left  to  the  varying  and  uncertain  opinions  of  juries 
to  determine  such  an  engineering  question.  *  *  *  The 
interest  of  railroad  companies  themselves  is  so  strongly  in 
favor  of  easy  curves,  as  a  means  of  facilitating  the  movement 
of  their  cars,  that  it  may  well  be  left  to  the  discretion  of  their 
officers  and  engineers  in  what  manner  to  construct  them  for 
the  proper  transaction  of  their  business  in  yards,  etc.  It  must 
be  a  very  extraordinary  case,  indeed,  in  which  their  discre- 
tion in  this  matter  should  be  interfered  with,  in  determining 
their  obligations  to  their  employees. ' ' 

In  the  Kohn  Case,  Mr.  Justice  Brewer  said : 

*4t  is  not  pretended  that  these  cars  were  out  of  repair  or 
in  a  defective  condition,  but  simply  that  they  were  constructed 
difierently  from  the  Wabash  cars,  in  that  they  had  double 
deadwoods,  or  bumpers  of  unusual  length,  to  protect  the 
drawbars. ' ' 

And  in  the  Seley  Case,  Mr.  Justice  Shiras  said : 

''In  this  disputable  state  of  the  facts,  the  defendant  asked 
the  court  to  charge  the  jury  as  follows^  'The  jury  are  in- 
structed that  if  they  find  from  the  evidence  that  the  railroad 
companies  used  both  blocked  and  the  unblocked  frog,  and  that 
it  is  questionable  which  is  the  safest  or  most  suitable  for  the 
business  of  the  roads,  then  the  use  of  the  unblocked  frog  is 
not  negligence,  and  the  jury  are  instructed  not  to  impute  the 
same  as  negligence  to  the  defendant,  and  they  should  find  for 
the  defendant. '  This  prayer  should  have  been  given  by  the 
court." 

In  three  cases  the  supreme  court  refused  to  hold  that,  as  a 
matter  of  law,  the  injured  servant  had  assumed  the  risk  due  to 
lack  of  safety  in  the  appliances  with  which  or  places  in  which 
he  had  been  set  to  work,  and  held  that  it  was  for  the  jury  to 
determine  that  question.  They  are  the  cases  of  Hough  v. 
Railroad  Co.,  lOO  U.  S.  213,  25  L.  Ed.  612;  Raikoad  Co.  v. 
McDade,  135  U.  S.  554,  10  Sup.  Ct.  I044i  34  L.  Ed.  235; 
Railroad  Co.  v.  Archibald,  170  U.  S.  670,  18  Sup.  Ct.  777 *  42 
L.  Ed.  1 188.  In  these  cases  the  appliances  or  places  in  ques- 
tion were  not  reasonably  safe.  In  the  Hough  Case  the  court 
so  acted  because  there  had  been  a  promise  to  repair.  In  the 
MaDade  and  Archibald  Cases  it  did  so  because  the  knowl- 
edge by  the  servant  of  the  lack  of  safety  and  the  risks  arising 
therefrom  was  a  disputable  fact  in  the  case.  In  the  McDade 
Case  a  blacksmith  was  injured  whilst  attempting  to  put  a  belt 
on  a  moving  pulley.     Mr.  Justice  Lamar  said : 

"Upon  every  question  in  the  case — the  safety  and  unsafety 
of  the  machinery,  the  ignorance  on  the  part  of  the  plaintiff  of 
the  danger  of  it,  and  the  negligence  of  the  plaintiff  at  the 
time  of  the  accident — the  evidence  is  controverted." 

In  the  Archibald  Case  a  switchman,  in  order  to  uncouple 
cars  by  removing  the  coupling  pin  which  held  them  together. 
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was  compelled  to  eo  between  them, — the  lever  by  which  it 
could  have  been  removed  without  eoing  between  beine  ont  of 
order, — and,  whilst  so  attempting  to  remove  it,  his  feet  were 
caueht  by  a  broken  brake  rod,  with  links  of  chain  attached  to 
it,  and  a  hook  at  its  end,  which  was  hanging:  down  under  one 
of  the  cars,  and,  in  the  movement  of  them,  was  projected  oat 
into  the  space  between ;  and,  in  attempting  to  escape  .beJDc 
thrown  down,  his  right  arm  was  canght  between  the  drav- 
head  and  crashed.  In  all  three  cases,  however,  the  coirect- 
ness  of  said  two  rnles  were  presupposed  or  recognized.  In 
the  McDade  Case,  Mr.  Justice  Lamar  said: 

"If  the  employer  fails  in  this  duty  of  precaution  and  care, 
he  is  responsible  for  any  injury  which  may  happen  through  a 
defect  of  machinery  which  was  or  ought  to  have  been  known 
to  him,  and  was  unknown  to  the  employee  or  servaDt.  Bat  if 
the  employee  knew  of  the  defect  on  the  machinery  from 
which  the  injury  happened,  and  yet  remained  in  the  service 
and  continued  to  use  the  machinery  without  giving  any  notice 
thereof  to  the  employer,  he  must  have  been  deemed  to  have 
assumed  the  risk  of  all  danger  reasonably  to  apj>rehended  from 
such  use,  and  is  entitled  to  no  recovery." 

In  the  Archibald  Case,  Mr.  Justice  White  said: 

"Where  an  employee  receives  for  use  a  defective  appliance 
and  with  knowledge  of  the  defect  continues  to  use  it  withoat 
notice  to  the  employer,  he  cannot  recover  for  an  injury  re- 
sulting from  the  defective  appliance  thus  volnntarily  and  neg- 
ligently used." 

And  again : 

"Where  an  appliance  is  furnished  an  employee,  in  whidi 
there  exists  a  defect  known  to  him  or  plainly  observable,  he 
caoDOt  recover  for  an  injury  caused  by  such  defective 
appliance,  if,  with  the  knowledge  above  stated,  he  negligentlr 
continues  to  nae  it." 

This  court  has  likewise  applied  and  recognized  these  tvo 
rules  in  cases  that  have  coiae  before  it.  In  one  case  only  has 
it  had  occasion  to  decide,  as  a  matter  of  law,  that  the  serv- 
ant knew  of  and  had  assumed  the  risk.  This  it  did  in  the  case 
of  Crude  Oil  Co.  v.  Grable,  36  C.  C.  A  94,  94  Fed.  73.  There 
an  engineer  of  a  stationary  engine  had  been  injured  by  con- 
tact between  projecting  bolts  on  the  rim  of  a  revolving  wheel 
and  an  adjacent  water-pipe  line.     Judge  Clark  said: 

"Notwithstanding  the  general  rule  requiring  the  master  to 
furnish  a  safe  working  place  and  safe  instrumentalities,  the 
servant,  In  addition  to  the  ordinary  perils  incident  to  the 
business,  assumes  the  risks  arising  from  obvioDS,  patent 
defects  in  the  things  which  he  uses,  and  which  are  known  or 
should  be  known  to  him." 

And  again,  in  referring  to  the  case  in  hand,  he  said: 

"The  position  of  the  water  pipe  and  the  revolving  wheel 
being  visible  and  patent,  such  danger  as  existed  on  account  of 
this  sitnation  was  just  as  obvious  to  and  as  easily  compre- 
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bended  by  the  servant  as  the  master.  The  duties  of  the 
servant  bronght  him  in  daily  contact  with  the  machinery,  and 
famished  him  constant  opportunity  to  inspect  the  same.  His 
means  of  knowledge  were  evidently  superior  to  those  oj  the 
master.  Notwithstanding  that  the  defect  was  open,  patent, 
and  constant,  and  the  servant's  knowledge  not  only  equal,  but 
superior,  to  that  of  the  master,  defendant  in  error  is  forced 
into  the  dilemma  of  maintaining  that  the  danger  of  such  a 
defect  was  one  which  the  master  was  bound  to  anticipate, 
while  the  servant  was  not.  This  contention  is  evidently  un- 
sound, as  will  be  recognized  by  its  simple  statement,  without 
more.  The  servant  was  a  mature  man  and  a  skilled  engineer, 
whose  duty  brought  the  patent  conditions  and  dangers  con- 
stantly under  his  notice  and  during  a  long  service.  Under 
such  circumstances,  if  the  servant  is  not  bound  to  anticipate 
and  appreciate  the  danger,  no  grounds  can  be  suggested  on 
which  the  master  is  required  to  do  so.  If  the  knowledge  and 
means  of  knowledge  of  the  servant  in  respect  to  a  patent 
defect  are  equal  or  superior  to  those  of  the  master,  there  can 
be  no  recovery, — certainly  so  in  the  ordinary  case." 

In  the  case  of  Railroad  Co.  v.  Hennessey,  38  C.  C.  A.  307, 
96  Fed.  713,  this  court  held  that  a  servant  had,  as  a  matter  of 
law,  assumed  the  risk  arising  from  a  lack  of  safety  in  that  with 
which  he  had  to  do  in  the  course  of  his  employment,  though 
be  was  ignorant  of  the  particular  lack  of  safety  through  which 
be  was  injured.  This  was  because  it  was  a  part  of  his  em- 
ployment to  handle  that  which  was  in  an  unsafe  condition. 
In  the  case  of  Narramore  v.  Railroad  Co. ,  37  C.  C.  A.  499,  96 
Fed.  2qS,  48  L.  R.  a.  68,  it  held  that  the  servant  had  not  and 
could  not  have  assumed,  as  a  matter  of  law,  the  risk  through 
which  he  was  injured,  because  the  lack  of  safety  out  of  which 
it  arose,  to  wit,  an  unblocked  guard  rail,  was  in  violation  of 
statute.  It  was  recognized,  however,  that  if  it  had  not  been 
for  the  statute  it  would  have  to  be  held,  as  a  matter  of  law, 
tbat  the  risk  had  been  assumed,  because  of  the  servant's  pre- 
sumptive knowledge  of  the  risk,  and  this  notwithstanding  the 
bet  that  he  had  testified  that  he  had  had  no  knowledge 
thereof.     Judge  Taft  said : 

/4n  the  absence  of  the  statute,  and  upon  common-law  prin- 
ciples, we  have  no  doubt  that  in  this  case  the  plaintiff  would 
be  held  to  have  assumed  the  risk  of  the  absence  of  the  blocks 
io  the  guard  rails  and  switches  of  the  defendant.  His  denial 
of  knowledge  of  the  fact  that  the  rails  and  switches  of  plain- 
tiff generally  were  unblocked  is  entirely  immaterial.  Nor  is 
bis  vague  statement  that  he  was  so  busy  as  not  to  notice 
wbetber  the  rails  and  switches  of  plaintiff  generally  were 
nnblocked  in  a  yard  where  there  were  hundreds  of  guard  rails 
aod  switches,  and  in  which  he  was  constantly  at  work  for 
seven  months,  of  more  significance  or  weight.  His  evidence 
^von  this  point  is  not  creditable  to  him.  He  could  only  have 
been  ignorant  of  the  admitted  policy  of  the  defendant  in  re- 
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spect  to  blocks  tfaroush  the  urosseat  failure  of  duty  on  his  part ' 
in  a  matter  that  mach  concerned  his  personal  aafet?  and  the  ! 
proper  operation  of  the  road.  In  snch  a  case  the  anthorities 
leave  no  doubt  that  the  servant  assames  the  risk  of  the  absence 
of  the  blocks." 

In  a  namber  of  cases  this  coart  has  refased  to  hold,  as  a 
matter  of  law,  that  the  servant  had  assumed  the  risk  tbrongh 
which  he  was  injured.  This  it  did  in  these  cases:  Norman 
V.  Railroad  Co.,  lO  C.  C.  A.  617,  62  Fed.  737;  Railroad  Co.  v. 
Thompson.  27  C.  C.  A.  333,  82  Fed.  720;  Railway  Co.  t. 
Keeean,  31  C.  C.  A.  25s,  87  Fed.  849;  Clow  &  Sons  v.  Boltz, 
34  C.  C.  A.  550.  93  Fed.  S73;  Raihx)ad  Co.  v.  Yockey.  43  C 
C.  A.  328,  103  Fed.  26s ;  Railroad  Co.  v.  Miller,  43  C.  C  A 
436,  104  Fed.  124;  Felton  v.  Girardy,  43  C.  C  A.  439,  104  ; 
Fed.  137;  Railroad  Co.  v.  McDade,  so  C.  C  A.  sqi,  ii3  Fed  I 
888.  I 

In  the  Norman,  Keegan,  and  Boltz  Cases,  it  refased  to  so 
hold  because  knowledge  of  the  risk  was  a  disputable  fact,  its 
obvioosness  and  the  opportunity  of  observing  it  not  being  socb 
that  it  was  to  be  presumed;  in  the  Thompson  Case,  becaase, 
whether  the  injury  was  due  to  the  risk  assumed  was  dispota* 
ble ;  in  the  Yockey  Case,  because  the  question  as  to  whether 
the  servant  had  had  a  reasonable  opportunity  to  quit  after  be- 
coming aware  of  the  risk  was  disputable ;  and  in  the  Miller 
and  Girardy  Cases,  becaase  knowledge  of  the  risk,  on  acconnt 
of  the  lack  of  experience  of  the  servants  who  were  injured 
through  it,  was  a  disputable  fact.  Of  all  the  cases  in  which 
this  court  refused  to  so  hold,  probably  the  McDade  C^se  needs 
most  to  be  distinguished  from  the  one  in  hand.  This  is  be- 
caase the  railway  servant  in  that  case  had  been  injured  by  t 
structure  alongside  the  track.  He  was  a  brakeman,  and  whilst 
on  the  top  of  a  car,  signaling  to  the  engineer  with  his  laaten 
over  the  side  thereof,  he  was  struck  by  a  waterspout  project- 
ing unnecessarily  close  to  passing  cars.  Though  an  exper- 
ienced brakeman,  he  had  been  on  the  road  in  question  but  a 
short  time.  He  had  been  over  the  division  where  the  water- 
spout  was  located  not  more  than  eight  or  ten  times,  equally 
divided  between  day  and  night  trips.  This  was  the  oaly 
waterspout  which  it  was  shown  projected  so  close  to  i>assiiie 
cars,  and  the  car  upon  which  the  brakeman  was  located  vbai 
struck  was  a  furniture  car,  which  was  higher  and  wider  thto 
the  average  freight  car.     Judge  Lnrton  said : 

"McDade  was  entitled  to  rely  upon  the  company's  havini 
properly  constructed  this  spout,  and  the  danger  from  the 
proximity  of  this  particular  spout  was  by  no  means  so  obTioni, 
especially  in  view  of  McDade's  short  experience  on  this  part 
of  the  road,  as  to  charge  him  with  having  assumed  the  risk." 

These  cases  all  recognize,  however,  that,  as  a  general  mie, 
a  servant  assumes  the  risks  of  which  he  has  knowlec^,  and 
that  he  is  presumed  to  know  the  risks  that  are  obvions  and 
that  he  has  had  an  opportunity  to  observe. 
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These  principles  have  been  recos^ized  and  applied  by  the 
supreme  court  of  Michigan,  within  whose  jurisdiction  the 
accident  in  qaestion  happened,  in  these  cases:  lUick  v.  Rail- 
road Co.,  67  Mich.  632,  35  N.  W.  708;  Pennington  v.  Railway 
Co.,  90  Mich.  S05,  SI  N.  W.  634;  Ragon  v.  Railway  Co.,  97 
Mich.  26s,  56  N.  W.  612,  37  Am.  St.  Rep.  336;  Manning  v. 
Railway  Co.,  lo^  Mich.  260,  63  N.  W.  312;  Phelps  v.  Railway 
Co.,  122  Mich.  171,  81  N.  W.  loi,  84  N.  W.  66;  Potter  v.  Rail- 
way Co.,  122  Mich.  179,  81  N.  W.  80,  82  N.  W.  245;  Pahlan 
V.  Railway  Co.,  122  Mich.  232,  81  N.  W.  103. 

The  exemption  of  a  master  from  liability  for  injuries  to  a 
servant  occasioned  by  the  lack  of  safety  in  his  working  place 
or  appliances,  on  the  ground  that  the  servant  has  assumed  the 
risk  thereof,  does  not  come  within  the  principle  of  those  cases 
which  hold  certain  contracts  void,  as  against  public  policy, 
which  provide  for  exemption  from  liability  for  injuries  due  to 
negligence.  Railroad  Co.  v.  Voight,  176  U.  S.  505,  20  Sup. 
Ct  38s,  44  L.  Ed.  560. 

Such,  then,  being  the  settled  law  in  regard  to  the  assump- 
tion by  a  servant  of  the  risks  of  his  employment  of  which  he 
knows,  and  as  to  his  presumptive  knowledge  thereof,  it  fol- 
lows that  if  the  proximity  to  the  track  of  the  mail  crane  in 
qaestion,  when  in  position,  and  the  risk  of  coming  in  contact 
with  it  and  being  injured,  were  obvious  to  one  of  decedent's 
intelligence  and  experience,  and  he  had  had  an  opportunity 
to  become  aware  of  them,  it  should  be  presumed  that  he  did 
know  of  them,  and  should  be  held  that  he  had  assumed  the 
risk. 

The  decedent  was  32  years  of  age.  The  evidence  is  not 
definite  as  to  the  extent  of  his  railroad  experience.  He  had 
been  a  fireman  on  defendants'  road  for  not  quite  a  year. 
According  to  the  testimony  of  bis  widow,  he  had  acted  as  a 
fireman  :in  the  yard  at  Durand,  doing  some  extra  running,  for 
seven  or  eight  months,  which  was  probably  immediately 
preceding  his  going  upon  the  road.  There  is  no  evidence  of 
his  having  had  any  previous  railroading  experience.  During 
all  the  time  he  was  on  the  road,  the  mail  crane  in  question 
had  been  located  at  Climax,  the  same  distance  from  the  track. 
He  had  passed  there  83  times,  in  all,  on  both  freight  and  pas- 
senger trains, — mostly  on  freight;  but  the  opportunity  of 
observation  as  to  the  proximity  of  the  mail  crane  was  prac- 
tically as  good  on  freight  as  on  passenger  trains,  some,  if  not 
many,  of  which  trips,  no  doubt,  were  in  the  nighttime.  The 
mail  crane  in  question  was  one  of  a  number  of  other  mail 
cranes  on  the  same  division,  and  on  the  other  division  over 
which  he  had  made  123  like  runs,  and  they  all  were  substan- 
tially of  the  same  proximity  to  the  track  as  this  one.  In  that 
time  there  had  been  no  increase  in  the  size  of  the  engines. 
There  can  therefore  bq  no  doubt  that  the  proximity  of  the 
mail  crane  in  question  to  the  track,  and  the  risk  of  coming  in 
contact  therewith  and  suffering  harm  therefrom,  were  per- 
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fectly  obvioas  to  decadeat,  and  that  he  had  had  ample  oppor- 
tunity to  observe  them.  It  mast  be  held,  therefore,  that  he 
knew  of  that  risk  and  assnmed  it.  It  is  probable  that  he  did 
not  know  the  exact  distance  between  the  side  of  the  cab  and 
the  onter  end  of  the  upper  arm  of  the  mail  crane  when  ia 
position,  but  he  knew  that  it  was  sufficiently  close  to  be  dan- 
gerous if  he  put  his  head  out  too  far.  It  is  true,  also,  that  it 
was  dark  and  blowing  hard,  and,  to  some  extent,  saowing.  Had 
he  never  been  over  the  road  before,  or  but  a  few  times,  these 
circumstances  might  have  been  pertinent,  as  beaxiog  apon 
the  question  as  to  whether  he  knew  of  the  proximity  of  the 
mail  crane  to  the  track,  and  the  risk  thereof;  but  where,  as 
here,  previous  knowledge  thereof  is  clearly  shown,  the  sole 
effect  of  these  circumstances  was  to  render  it  incnmbeoton 
decedent  to  use  extra  precaution  to  prevent  injury  therefrom. 
He  knew  that  he  was  on  a  fast  passenger  train,  and  that  the 
mail  cranes  along  the  road  would  be  up  in  position  to  deliver 
their  mail  to  it,  and,  with  this  knowledge,  he  should  not  have 
placed  his  head  so  as  to  come  in  contact  with  them.  No  fact 
or  circumstance  was  proven  in  the  case  that  rendered  it  nec- 
essary that  he  shonld  have  put  his  head  out  so  far  as  to  be 
stmck  by  it. 

But  the  defendants  were  entitled  to  the  peremptory  instruc- 
tion not  only  on  the  ground  of  assumed  risk,  but  also  on  the 
ground  that  the  defendants  had  not  been  guilty  of  n^ligence 
toward  him.  This  follows  from  the  fact  that  decedent  had 
assumed  the  risk  of  the  proximity  of  the  mail  crane  to  the 
track.  The  master  owes  no  duty  to  a  servant  to  remove  a 
risk  that  he  has  assumed,  and  hence  is  not  negligent  towards 
him  in  failing  to  remove  it.  Saying  that  a  servant  has 
assumed  a.  risk  is  but  another  way  of  patting  it  that  the  master 
has  not  been  negligent  in  not  removing  the  risk.  Valeotine, 
J.,  in  the  case  of  Rush  v.  Railway  Co..  36  Kan.  139,  i3  Pac 
SS2,  said: 

"Culpable  negligence  on  the  part  of  one  person  as  towardi 
another  always  involves  a  breach  of  duty  on  the  part  of  the 
former  as  towards  the  latter.  Where  there  is  no  breach  oi 
duty,  there  can  be  no  culpable  negligence,  and  it  is  only  for 
negligence  of  a  culpable  character  that  any  person  can  be  held 
responsible  in  law.  Where  an  employee  is  hired  and  paid  for 
assuming  a  known  danger,  and  the  thing  itself  is  not  contrary 
to  law,  it  cannot  be  properly  said  that  the  hirer  has  been 
guilty  of  any  breach  of  duty  as  towards  the  person  hired,  and 
therefore  it  cannot  be  said  that  the  hirer  has  been  guilty  of 
any  culpable  negligence  as  towards  the  person  hired." 

In  the  Narramore  Case,  supra.  Judge  Taft  said: 

"Assumption  of  risk  is  a  term  of  the  contract  of  employ- 
ment, express  or  implied  from  the  circumstances  of  the  em- 
ployment, by  which  the  servant  agrees  that  dangers  of  iujaiy 
obviously  incident  to  the  discharge  of  the  servant's  duty  shall 
be  at  the  servant's  risk.     In  such  cases  theacgniesceoceoftbe 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        239 

Kenney  v.  Meddaugh 

senrant  in  the  condact  of  the  master  does  not  defeat  a  right  of 
action  on  the  ipround  that  the  servant  causes  or  contributes  to 
cause  the  injury  to  himself;  but  the  correct  statement  is  that 
no  right  of  action  arises  in  favor  of  the  servant  at  all,  for, 
under  the  tei:ms  of  the  employment,  the  master  violates  no 
legal  duty  to  the  servant  in  failing  to  protect  him  from  dan- 
gers, the  risk  of  which  he  agreed,  expressly  or  impliedly,  to 
assume.  The  master  is  not,  therefore,  guilty  of  actionable 
negligence  towards  the  servant.  This  is  the  most  reasonable 
explanation  of  the  doctrine  of  assumption  of  risk." 
And  in  the  Kohn  Case,  supra,  Mr.  Justice  Brewer  said: 
*' Under  those  circumstances  he  assumed  the  risk  of  such  an 
accident  as  this,  and  no  negligence  can  be  imputed  to  the 
employer." 

There  was.  however,  no  failure  on  the  part  of  the  defend- 
ants to  use  due  care  to  provide  the  decedent  a  reasonably  safe 
place  to  work,  in  this  particular.  Notwithstanding  the  pro^t- 
imity  of  the  mail  crane  to  the  track,  and  the  liability  of  a 
negligent  fireman  coming  in  contact  with  it  when  in  position* 
it  was  reasonably  safe.  According  to  the  testimony  of  defend- 
ants* master  car  builder,  who  was  familiar  with  the  govern- 
ment regulations  in  such  matters,  and  under  whose  supervision 
the  catchers  were  constructed  upon  the  mail  cars,  and  who 
was  therefore  an  expert  in  such  matters,  the  mail  cranes  could 
not  be  placed  at  a  greater  distance  and  operated  efficiently. 
The  pla^e  in  which  decedent  was  set  to  work  was,  then, 
according  to  this  opinion,  as  safe  as  it  could  be  made,  con- 
sistently with  provision  being  made  for  fast  passenger  trains 
taking  up  the  mail  at  small  stations  without  having  to  stop  to 
do  so.  In  addition  to  this,  all  other  mail  cranes  on  defend- 
ants* road  and  those  upon  the  Michigan  Central  and  Pere 
Marquette  Railroads  were  located  at  substantially  the  same 
distance  from  the  track  as  the  one  in  question.  There  was  no 
testimony  to  the  contrary  of  this.  The  carpenter  at  Climax, 
who  had  seen  the  mail  crane  in  question  work,  and  examined 
it,  was  asked  by  plaintiff,  in  substance,  whether  it  could  have 
been  placed  farther  away  from  the  track,  and  still  do  the  work 
o(  delivering  the  mails  to  the  trains  as  they  passed  by.  But 
upon  objection  by  defendants,  the  court  refused  to  permit  the 
question  to  be  answered.  This  ruling  was  excepted  to,  and 
has  been  assigned  as  error.  It  does  not  appear  from  the  rec- 
ord what  answer  the  witness  would  have  made  to  the  ques- 
tion if  he  had  been  permitted  to  answer.  And  even  if  it  did 
appear  that  he  would  have  answered  it  in  the  affirmative,  we 
think  the  court's  ruling  was  correct.  It  was  not  shown  that 
he  had  sufficient  knowledge  in  regard  to  the  matter  to  be 
entitled  to  give  an  opinion  as  to  it.  Such  knowledge  as  he 
had  was  confined  to  the  mail  crane.  It  was  not  shown  that 
he  had  any  knowledge  in  regard  to  the  mail  catcher  and  its 
woricings,  except,  perhaps,  to  see  it  catch  the  mail  as  the 
train  passed  by.     Besides,  if  admitted,  it  would  have  been 
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entitled  to  oo  weiebt  whatever  as  asainst  the  action  of  the 
defendants  and  the  Michigan  Central  and  Pere  Marqaette 
Railroad  Companies  as  to  all  the  mail  cranes  located  on  theii 
roads.  In  the  Randall  Case,  sapra,  plaintiff  and  another 
brakeman  had  testified  that  the  switch  which  the  plaintiff  wu 
attempting  to  nnlock  when  injured  was  not  properly  coo- 
stnicted  and  arranged,  and  that  it  should  have  been  an  opr^bt 
switch,  instead  of  a  gronad  one.  Concerning  this  testimony, 
Mr.  Justice  Gray  said: 

"There  was  no  sufficient  evidence  of  any  negligence  on  the 
part  of  the  railroad  company  in  the  coostmction  and  arrange- 
ment of  the  switch  to  warrant  a  verdict  for  the  plaintiff  on 
that  gronnd.  The  testimony  of  the  plaintiff  and  bis  witness 
was  too  slight." 

In  the  Tattle  Case,  Mr.  Justice  Bradley  said: 

"The  interest  of  railroad  companies  themselves  is  so  stronglr 
In  favor  of  easy  curves,  as  a  means  of  facilitating  the  move- 
ment of  their  cars,  that  it  may  well  be  left  to  the  discretion  of 
their  officers  and  engineers  in  what  manner  to  constrnct  tbem 
for  the  proper  transaction  of  their  business  in  yards,  etc.  It 
must  be  a  very  extraordinary  case,  indeed,  in  which  their  dis- 
cretion in  this  matter  should  be  interfered  with,  in  determin- 
ing their  obligations  to  their  employees." 

And  in  the  McDade  Case,  in  this  court.  Judge  Lurton  said: 

"If  it  bad  appeared  that  there  was  a  uniform  custom  on 
well-managed  railroads  to  constrnct  snch  swinging  water- 
sponts  in  such  proximity  to  passing  cars  as  to  endanger  em- 
ployees standing  or  sitting  on  the  roofs  of  such  cars  while  in 
the  discha^e  of  their  duty,  no  legal  imputation  of  negligence 
wonld,  perhaps,  arise  from  such  a  constmction.  faowever 
unnecessary  sach  dangerous  proximity  might  be." 

Still  further,  as  we  have  shown  and  the  above  quotation  in- 
dicates, it  was  an  immaterial  qnestion  in  the  case  whether  the 
mail  crane  could  have  been  placed  farther  back  trotn  the 
track,  and  the  mail  delivered  efficiently.  The  decedent  knew 
its  actual  proximity  to  the  track,  and  assumed  the  risk  thereof. 
In  view  of  all  these  considerations,  it  must  be  held  that  the 
ruling  of  the  court  was  correct.  At  any  rate,  it  cannot  be  stid 
that  it  was  clearly  erroneous.  In  the  case  of  Manufacturing 
Co.  V.  Phelps,  130  U.  S.  SM,  9  Sup.  Ct.  601,  33  L.  Ed.  1035, 
Mr.  Justice  Gray  said: 

"Whether  a  witness  called  to  testify  to  any  matter  of  opin- 
ion has  such  qualifications  and  knowledge  as  to  make  bis 
testimony  admissible  is  a  preliminary  question  for  the  jodge 
presiding  at  the  trial,  and  his  decision  of  it  is  conclusive, 
unless  clearly  shown  to  be  erroneous  in  matter  of  law." 

It  must  be  held,  therefore,  that  there  was  no  failnce  on 
defendants'  part  to  use  due  care  to  place  the  mail  crane  in 
qnestion  at  a  reasonably  safe  distance  from  the  track. 

It  was  proven  that  the  mail  crane  was  not  lighted,  and  tlw 
point  is  made  that  defendants  were  negligent  in  not  causing  it 
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to  be  lighted.  We  have  heretofore  directed  attention  to  the 
sole  sifrnificance  of  the  fact  that  the  night  was  dark,  and  it 
was  perhaps  snowing  to  some  extent.  As  to  the  claim  that 
the  mail  crane  should  have  been  lighted,  the  defendants  had  a 
right  to  act  upon  the  idea  that  decedent,  being  aware  of  the 
proximity  of  the  mail  crane  to  the  track,  would  conduct  him- 
self in  such  a  way  as  not  to  come  in  contact  with  it.  In  the 
case  of  Brown  v.  Railroad  Co.,  69  Iowa,  161,  28  N.  W.  487,  a 
fireman  had  been  killed  by  coming  in  contact  with  a  snow 
bank  close  to  the  railroad,  and  one  of  the  particulars  in  which 
it  was  claimed  that  the  defendant  company  had  been  negli- 
gent was  in  failing  to  place  danger  signals  upon  the  snow 
bank.     Rothrock,  J.,  said: 

'*He  knew  of  the  existing  of  the  banks  of  snow  in  close 
proximity  to  the  track,  and  with  this  knowledge,  as  we  held 
on  the  former  appeal,  he  assumed  the  risk  of  the  danger 
attendant  upon  the  condition  of  the  road  in  this  condition. 
He  must  be  held  to  have  the  same  knowledge  of  this  danger 
as  he  had  of  the  close  proximity  of  cattle  chutes,  coal  sheds, 
platforms,  bridges,  water  pipes,  or  other  structures  and  appli- 
ances necessarily  located  in  close  proximity  to  the  track, 
which  may  be  passed  in  perfect  safety  sb  long  as  employees 
keep  themselves  within  line  of  the  cars  in  the  train,  but  which 
are  dangerous  when  an  employee  exposes  himself  to  contact 
with  them  by  swinging  outside  of  the  line  of  the  train.  And 
there  is  no  rule  of  diligence  which  requires  railroad  companies 
to  place  signals  at  snow  banks  by  flags  in  daylight  and 
lanterns  at  night,  to  protect  trainmen  from  injury,  that  would 
not  also  require  them  to  do  so  at  other  objects  near  the  track. ' ' 

Our  conclusion,  therefore,  is  that  there  was  no  failure  on 
the  part  of  the  defendants  to  use  due  care  to  provide  the 
decedent  a  reasonably  safe  working  place,  and  that  on  this 
^ound,  as  well  as  upon  the  ground  that  decedent  had  assumed 
the  risk  of  such  lack  of  safety  as  there  was  in  that  place,  the 
defendants  had  been  guilty  of  no  negligence  towards  the 
decedent,  and  because  of  this  were  entitled  to  the  peremptory 
instruction  given. 

Three  cases  have  been  cited  to  us,  involving  injuries  to  rail- 
road employees  by  mail  cranes  located  alongside  the  railroad 
tracks.  They  are  the  cases  of  Railroad  Co.  v.  Gregory,  58 
111.  272;  Sisco  V.  Railway  Co.,  145  N.  Y.  296,  39  N.  E.  9«;8; 
Raikoad  Co.  v.  Milliken's  Adm'x  (Ky.)  51  S.  W.  796.  The 
qaestion  of  assumption  of  risk  does  not  seem  to  have  figured 
in  either  one  of  them.  The  sole  question  in  each  one  seems 
to  have  been  as  to  the  railway  company's  negligence.  The 
Sisco  Case  is  in  accord  with  the  position  we  have  taken  on 
that  question,  and  the  Gregory  and  Milliken  Cases  are  not 
contra. 

In  the  Sisco  Case  a  brakeman,  whilst  climbing  up  the  side 
of  a  car,  was  struck  by  the  upper  arm  of  a  mail  crane  which 
was  stationary,  and  the  distance  from  the  outer  end  of  which 

5  R  R  R-16 


242         Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Kennej  v.  Meddangfh 

and  the  side  of  the  car  was  12  inches.  The  defendants'  evi- 
dence showed  that  cranes  of  similar  construction  were  in  use 
on  many  other  railroads.  There  was  no  evidence  that  the 
crane,  if  placed  farther  from  the  track,  would  have  performed 
its  work.  The  mail  crane  had  been  erected  only  a  short  time 
before  the  injury.  It  was  held  that  the  plaintiff  was  not 
entitled  to  recover,  because  there  was  no  evidence  of  failure 
to  use  due  care  on  defendants'  part.    Andrews,  C.  J.,  said: 

''The  employer  does  not  undertake  with  the  employee  that 
he  will  use  the  very  best  appliances;  nor  is  he  called  upon  to 
discard  machinery  adopted  by  him  in  his  business,  reasonably 
suited  therefor,  although  there  may  be  other  machinery  that 
may  be  safer.  It  is  bound  to  the  exercise  of  reasonable  care 
in  providing  machinery  and  appliances,  in  view  of  all  the 
circumstances.  Still  less  is  the  master  to  be  cast  in  damages 
for  error  of  judgment  in  selecting  one  method  of  prosecuting 
his  business,  or  one  kind  of  machinery  or  appliance,  on  proof 
that  another  method  or  appliance  is  better  or  safer,  when 
both  methods  or  both  kinds  of  appliances  are  in  common  use. 
Frace  v.  Railroad  Co.,  143  N.  Y.  182,  38  N.  E.  102;  Flinn  v. 
Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1046.  It  was  not  found, 
nor  was  there  any  evidence  upon  which  a  jury  could  infer, 
that  the  crane  in  question  could  be  placed  any  further  from 
the  track  than  it  was,  and  perform  the  function  for  which  it 
was  designed.  Plaintiff  was  bound  to  show  a  state  of  facts 
indicating  negligent  construction  or  location,  to  raise  a  ques- 
tion for  the  jury  upon  this  point.  It  was  not  sufficient  for 
him  to  show  an  injury,  or  that  operating  the  device  involve! 
danger  to  the  brakeman.  He  took  the  risk  of  all  constrnc- 
tions  necessary  and  reasonably  adapted  to  the  business  of  the 
railroad.  The  burden  was  upon  him  to  show  that  the  appli- 
ance, concededly  useful  in  the  business  of  the  defendant,  was 
improperly  constructed  or  located,  and  this  he  wholly  failed 
to  do.  Proof  that  it  was  dangerous  was  not  enough.  He  was 
bound  to  go  further,  and  show  that  the  defendant  might,  by 
the  use  of  reasonable  care,  have  accomplished  its  purpose, 
and  at  the  same  time  protected  its  employees  from  the  dan- 
ger." 

In  the  Gregory  and  Milliken  Cases  it  was  held  that  the 
questions  of  negligence  and  contributory  negligence  were  for 
the  jury.  Judge  Scott,  in  the  former  case,  thus  summarized 
the  facts  thereof : 

''It  most  satisfactorily  appears  that  in  general  those  inven- 
tions for  the  delivery  of  the  mails  are  not  dangerous  to  the 
operations  of  the  road.  They  have  been  and  can  be  placed 
at  a  distance  from  the  track  that  would  be  entirely  safe,  and 
still  perform  their  proper  functions.  If  such  was  not  the  case, 
it  would  be  the  duty  of  the  company  to  abandon  their  use. 
There  is  evidence  tending  to  show  that  the  one  at  Cliola  station 
was  dangerous ;  that  it  had  produced  one  or  more  injuries; 
and  there  is  also  evidence  tending  to  show  that  the  company 
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had  knowledge  of  that  fact  in  ample  time  to  have  removed  it 
to  a  safe  distance,  so  as  to  have  prevented  the  death  of  Bar<- 
nett.  The  significant  fact  appears,  and  no  reasoning,  bow- 
ever  ingenious,  can  destroy  its  force,  that  after  its  removal 
(or  only  a  distance  of  a  few  inches  it  was  and  has  been  per- 
fectly safe,  and  no  accident  has  since  occurred  from  its  ase." 

The  employee  injured  in  that  case  was  a  fireman,  and  the 
distance  between  the  end  of  the  arm  and  the  side  of  the  coaches 
was  7  to  lo  inches,  varying  according  to  the  construction  of 
the  difierent  coaches.  In  making  this  quotation,  we  would 
not  be  understood  as  approving  the  statement  therein  that,  if 
sach  useful  instrumentalities  as  mail  cranes  could  not  be 
placed  at  a  distance  that  was  entirely  or  perfectly  safe,  they 
should  be  abandoned. 

In  the  Milliken  Case  a  brakeman  who  was  sitting  on  the 
top  of  a  freight  car,  with  his  feet  hanging  over  the  side,  was 
knocked  ofi  and  killed.  This  extract  from  the  opinion  by 
Judge  Hobson  is  sufficient  to  differentiate  that  case  from  this, 
to  wit: 

''There  was  evidence  that  the  crane  was  not  upright,  but 
leaned  towards  the  road  about  four  inches.  The  swing  of  the 
arms  and  the  hanging  of  the  bag,  always  on  the  side  next  to 
the  road,  would  have  a  tendency  to  pull  the  upright  post  over. 
This  would  throw  the  bag  nearer  the  car,  the  greater  the 
inclination  became.  It  was  in  proof  that  this  crane  was  set 
some  four  and  one-half  inches  nearer  the  track  than  the 
other  cranes  from  which  the  mail  was  taken.  If  this  proof 
was  true,  this  mail  bag  hung  something  like  eight  inches 
nearer  the  track  than  required  by  the  government;  and  if  it 
had  hung  eight  inches  further  off,  from  the  photographs  ex- 
hibited, it  would  seem  that  the  intestate  would  not  have  been 
knocked  off.  We  cannot  say  that  the  defendant  might,  by 
the  use  of  reasonable  care,  have  accomplished  its  purpose, 
and  at  the  same  time  protected  its  employees  from  the 
injury." 

The  Sisco  Case  was  cited,  approved,  and  distinguished. 

The  judgment  of  the  court  must  be  affirmed. 


Chicago  Terminal  Transfer  R.  Co.  v.  Stone. 

{Circuit  Court  of  Appeals  t  Seventh  Circuit,  June  12,  igo2,) 

[118  Fed.  Rep.  19.] 

Injury  to  Servants — Car  Repairers— Negligence — Question  for  Jury. 

3  Burns'  Rev.  St.  Ind.  1894,  i  7083,  declares  that  railroad  corpora- 
tions shall  be  liable  for  injuries  suffered  bj  employees  while  in  its 
service,  such  employee  being  in  the  exercise  of  due  care,  where  such 
injury  was  caused  by  the  negligence  of  any  person  in  the  service  of 
such  corporation,  who  had  charge  of  any  locomotive,  engine,  or  train, 
or  where  such  injury  was  caused  by  the  negligence  of  any  person, 
co-employee,  or  fellow  servant  at  the  time  acting  in  the  place  and 
performing    the    duty    of   the   corporation  in  that  behalf:  held,  that 
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where  an  engine  was  sent  out  in  charge  of  a  ^onne  "hostler"  to 
switch  certain  cars,  with  no  helper  in  the  cab,  and  with  a  workmia 
from  the  shops  to  serve  as  a  switchman,  and  the  train  was  backed  to 
a  switch  where  certain  cars  to  be  repaired  had  been  left  standing, 
bearing-  a  red  flag  in  plain  view,  which  denoted  that  repairers  were 
at  work  on  the  cars,  and,  though  the  engineer  noticed  that  the  can 
were  "pretty  close"  to' his  track,  and  brought  the  train  to  a  stop 
within  a  short  distance  of  the  danger  point,  hn  continaed  to  back  in 
response  to  a  signal  from  such  switchman,  without  looking  to  ascer- 
tain the  safety  of  his  act,  by  reason  of  which  the  car»  on  the  repiir 
track  were  put  in  motion,  and  plaintiff's  intestate,  a  car  repairer  at 
nark  under  the  cars,  was  killed,  there  was  no  error  in  refnaing  to 
direct  a  verdict  for  the  defendant  and  submitting  the  case  to  the  jtaj. 
Appeal— Instructions— Exceptions  at  Trial. 

Where  no  exceptions  were  taken  to  instmctions  given  at  the  trial, 
and  no  instructions  were  requested,  the  instructions  so  given  canaot 
be  reviewed  on  appeal. 
Injury  to  E  m  pi  ay  ae— Contributory  Nagliganc*. 

Plaintiff's  decedent,  a  car  repairer,  was  ordered  to  repair  certain 
cars  which  had  been  placed  on  a  repair  track  by  the  company's  yard 
foreman,  and  a  red  flag  was  placed  on  the  end  car  to  indicate  tbst 
car  repairers  were  at  work  nnder  the  cars.  The  cars  were  struck  by 
another  train  on  another  track,  by  reason  of  their  being  too  close  to 
the  switch  to  clear,  and  deceased  was  killed :  h^ld,  that  deceased 
was  not  guilty  of  contributory  negligence. 
Evidanca— Varian  ce—  Ve  rd  i  ct . 

Where  testimony   is   received   without  objection,  a  verdict  fonndtd 
upon  it  will    not  be    disturbed,    though    the   evidence   is  not  strictly 
within  the  allegations  of  the  complaint,  since  the   pleading  could  be 
amended  to  conform  to  the  proof. 
Appoal- Objections  to  Evidanca. 

The  admission  of  evidence   at   the   trial   cannot   be   reviewed  oQ 
appeal,  in  the  absence  of  objections  interposed  at  the  time  the  evi- 
dence is  offered. 
Evidance— Rm  Gestv. 

In  an  action  for  the  death  of  a  car  repairer,  caused  by  the  alleged 
negligence  of  a  roundhouse  "hostler,"  sent  out  in  charge  of  a  iwilcb 
engine,  withoat  a  fireman,  an  interrogatory,  on  cross-examination, 
aa  to  who  sent  the  witness  out  without  a  fireman,  was  admissible  is 
part  of  the  res  gestie. 

Id  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Disttict  oE  Indiana. 

The  defendant  in  error  was  the  plaiotifl  below,  and  re- 
covered jadgment  upon  a  verdict  gainst  Chicago  Tenninal 
Transfer  Railroad  Company,  plaintiff  in  error  and  defendBot 
below  (hereinafter  mentioned  as  the  defendant),  in  an  action 
founded  apon  the  alleged  negliEcnce  of  the  defendant  io 
switching  operations,  whereby  the  decedent,  Leonard 
Vanderhere,  received  injaries  which  caused  his  death.  The 
complaint  alleges  that  the  decedent  was  a  car  repairer  jo  the 
service  of  the  defendant,  and  that  his  injaries  were  received 
while  "actually  engaged  in  repairing  cars  apon  said  com- 
paay's  yard  tracks,  under  the  direction  and  orders  of  said 
defendant's  foreman,  then  and  there  in  charge  of  said  yards 
and  ronndboase,"  and  thas  states  the  canse  of  injary:  "That 
upon  said  28th  day  of  March,  iqqo,  while  said  decedent  was 
then  and  there  under  one  of  said  cars,  and  was  then  and  there 
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engaged  in  repairing  the  same,  the  said  defendant  company* 
by  and  throagh  its  servants,  who  were  then  and  there  in  the 
service  of  said  defendant  corporation,  and  then  and  there  had 
charge  of  and  control  of  a  locomotive  engine  and  train  upon 
said  railroad,  carelessly  and  negligently  ran  said  locomotive 
engine  and  train  of  cars  against  the  line  or  string  of  cars  then 
and  there  located  upon  said  side  track  or  repair  track,  one  of 
which  string  or  line  of  cars  was  then  and  there  being  repaired 
by  said  decedent  as  aforesaid,  and  then  and  there  and  thereby 
carelessly  and  negligently  pushed  and  knocked  said  car,  under 
which  said  decedent  was  then  and  there  at  work,  down  upon 
said  decedent,  and  then  and  there  wounded,  bruised,  lacerated, 
and  injured  the  head,  trunk,  and  limbs,  and  the  bones, 
muscles,  flesh,  tendons,  ligaments,  veins,  arteries,  nerves,  and 
organs,  of  said  decedent's  body,  to  such  an  extent  and  in  such 
manner  as  then  and  there  to  kill  and  cause  the  death  of  said 
decedent.  That  the  said  engineer  and  the  said  Leonard 
Vanderhere,  decedent,  were  then  and  there  both  acting  in  the 
line  of  their  respective  duties  as  employees  of  said  defendant 
company."  An  amended  complaint  was  tendered  before  the 
clase  of  the  trial,  alleging  negligence  on  the  part  of  the  switch- 
man in  conforming  with  the  evidence,  but  was  disallowed  by 
the  court  on  the  ground  that  the  original  ''allegations  were 
broad  enough  to  recover  it.** 

A  statute  of  Indiana  (section  7083,  3  Burns*  Ann.  St.  1894) 
provides  that  such  corporations  ''shall  be  liable  in  damages 
for  personal  injury  suffered  by  any  employee  while  in  its  serv- 
ice, the  employee  so  injured  being  in  the  exercise  of  due  care 
and  diligence,"  in  certain  cases  stated,  including  the  follow- 
ing: "(4)  Where  such  injury  was  caused  by  the  negligence  of 
any  person  in  the  service  of  such  corporation  who  has  charge 
of  any  signal,  telegraph  office,  switch  yard,  shop,  round-house, 
locomotive  engine  or  train  upon  a  railway,  or  where  such 
injury  was  caused  by  the  negligence  of  any  person,  co-em- 
ployee or  fellow  servtint  engaged  in  the  same  common  service 
io  any  of  the  several  departments  of  the  service  of  any  such 
corporation,  the  said  person,  co-employee,  or  fellow  servant, 
at  the  time  acting  in  the  place  and  performing  the  duty  of  the 
corporation  in  that  behalf,  and  the  person  so  injured,  obeying 
or  conforming  to  the  order  of  some  superior  at  the  time  of 
such  injury,  having  authority  to  direct ;  but  nothing  herein 
shall  be  construed  to  abridge  the  liability  of  the  corporation 
under  existing  laws. ' ' 

Jesse  B.  Barton,  for  plaintiff  in  error. 

James  W.  Noel  and  A«  F.  Knotts,  for  defendant  in  error. 

Before  JENKINS  and  GROSSCUP,  Circuit  Judges,  and 
SEAMAN,  District  Judge. 

SEAMAN,  District  Judge  (after  stating  the  facts  as  above). 

The  assignment  of  errors,  though  varied  in  form,  presents 

two  questions  only  for  review :    Whether  the  trial  court  erred 
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(i)  in  refusing  to  direct  a  verdict  for  the  defendant,  or  (2)  in 
overraling  an  objection  to  testimony  brought  out  on  the  cross- 
examination  of  the  witness  Larson,  called  by  the  defendant. 

I.  The  fact  that  Leonard  Vanderhere.  the  decedent,  re- 
ceived the  injury  from  which  he  died  while  engaged  ib  the 
line  of  duty  as  car  repairer  in  the  defendant's  service,  and  the 
circumstances  under  which  such  injury  occurred,  are  substan- 
tially undisputed.  The  injury  arose  in  Indiana,  and  was 
caused  by  the  alleged  negligence  of  one  or  more  ''persons  in 
the  service  of  such  corporation," — that  is,  by  failure  to  exer- 
cise the  care  and  skill  which  the  circumstances  and  nature  of 
the  service  demanded, — and  the  case  is  subject  to  the  pro- 
visions of  the  Indiana  statute  above  stated.  If  the  alleged 
cause  of  action  is  established  by  competent  testimony  and 
within  the  terms  of  this  statute,  it  is  plain  that  the  peremptory 
instruction  requested  on  behalf  of  the  defendant  was  rightly 
denied.  The  injury  in  question  occurred  under  the  following 
circumstances : 

The  foreman  of  yards  and  repairs  had  set  out  a  string  of 
eight  gondola  cars  to  be  repaired,  on  an  east  and  west  track 
used  for  that  purpose,  called  in  the  testimony  the  ''Sand- 
House  Track.'*  At  the  east  end  of  this  track  was  the  switch 
which  connected  with  the  track  adjoining  on  the  south,  re- 
ferred to  as  a  "Repair  Track."  Directed  by  this  foreman, 
Vanderhere»  the  decedent, — who  is  designated  by  the  foreman 
as  "helper,"  because  he  had  served  with  the  company  two 
weeks  only, — proceeded  with  Stone,  another  car  repairer,  to 
repair  these  cars,  commencing  at  the  eastern  end  of  the  string. 
For  this  purpose  Stone  was  ordered  to  separate  the  four  east- 
most  cars,  and  he  pushed  them  with  a  pinch  bar  eastward  so 
that  the  first  c&r  was  placed  too  near  the  switch  for  clearance, 
as  the  result  proved.  Such  location  was  examined  by  the 
foreman,  and  if  he  did  not  give  his  approval  in  terms,  as  stated 
by  Stone,  the  foreman  testified  that  he  was  satisfied  it  would 
not  foul  with  cars  switching  to  the  "repair  track,"  and  so 
left  it.  No  measurements  were  taken,  nor  were  the  customary 
tests  made  to  assure  that  fact.  Vanderhere  was  not  present 
when  the  cars  were  separated  or  moved,  and  neither  observed 
their  location  with  reference  to  the  switch  nor  overheard  any 
remarks  thereon,  but  assisted  only  in  the  repair  work.  A  red 
flag  was  in  place  on  the  east  car  to  give  the  customary  notice 
that  car  repairers  were  working  on  or  under  the  cars.  With 
the  cars  so  standing  on  the  track*  and  the  danger  signal  well 
displayed,  both  car  repairers  were  at  work  under  or  between 
the  third  and  fourth  cars»  out  of  view  of  the  approaching  dan- 
ger, when  the  first  car  was  struck  on  its  corner  by  a  train 
backing  through  the  switch  westward  to  the  "repair  track"; 
and  this  in  broad  daylight,  with  no  obstruction  to  the  view 
from  the  east  except  that  made  by  the  on-coming  train. 
Impetus  was  thus  given  to  the  standing  cars,  without  warn- 
ing to  the  workmen,  and  caused  the  fatal  injury  of  Vander- 
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here;  Stone  being  thrown,  under  the  car,  but  escaping  serious 
hart. 

The  train  so  striking  the  standing  car  consisted  of  a  backing 
engine,  pushing  a  steam  shovel  car  and  a  flat  car  loaded  with 
a  derrick  and  other  material,  and  was  moving  in  compliance 
with  a  signal  given  by  one  Williams,  who  was  sent  by  the 
roundhouse  foreman  to  serve  as  switchman  with  the  acting 
engineer.  Larson,  in  moving  these  cars  and  equipments  to  the 
'* repair  track."  Williams  was  a  boiler  maker,  but  had  some 
experience  in  switching ;  Larson,  whom  the  foreman  sent  in 
charge  of  the  engine,  was  not  an  engineer,  but  an  employee 
in  the  roundhouse,  known  as ''hostler,"  and  had  frequently 
served  in  taking  out  engines  and  moving  cars,  though  only  20 
years  of  age.  On  the  occasion  in  question  no  fireman  or 
helper  was  furnished  Larson,  who  was  alone  on  the  engine. 
To  reach  the ''repair  track,"  after  taking  up  the  cars  and 
their  equipments,  the  train  backed  westward  in  the  direction 
of  the  switch,  Williams  throwing  the  switch  and  signaling  the 
movement.  Both  Williams  and  Larson  observed  the  cars 
standing  on  the  "sandhouse  track,"  and,  while  Larson  is 
uncertain  in  his  testimony  whether  he  noticed  the  flag,  he 
says: 

'*I  saw  it  [the  standing  car]  was  pretty  close,  but  I  was  sure, 
if  the  switchman  would  see  that  the  cars  wasn't  going  to 
clear,"  he  would  "signal  to  come  out." 

Williams  was  on  the  ground,  but  was  uncertain  of  clearing, 
—the  difficulty  of  estimating  the  safety  of  movement  being 
increased  by  a  slight  curve  in  the  track, — and  gave  the  signal 
to  stop,  and  the  train  was  stopped  within  about  three  car 
lengths  of  the  standing  car.     Another  examination  seems  to 
have  satisfied  Williams  that  the  train  could  pass,  and  he 
signaled  to  start ;  but  the  movement  thereupon  quickly  indi- 
cated danger,  and  he  made  confused  effort  to  so  signal,  but 
not  in  time  to  avert  the  disaster.     Larson  testifies  that  he  did 
not  observe  that  the  car  fouled  his  track  when  he  resumed 
backing  in  obedience  to  the  signal,  for  the  reason  that  his 
station  as  engineer  was  on  the  right-hand  (south)  side  of  the 
engine,  and  his  train  intercepted  the  view,  though  an  unob- 
stmcted  view  was  obtainable,   as  he  states,  from  the  north 
side.    Undoubtedly,  with  a  fireman  or  helper  in  the  cab,  to 
serve  as  lookout  on  the  other  side,  as  customary  in  switching 
operations,  the  engineer  would  attend  only  to  that  duty  on  his 
side,  and  when  left  alone  on  the  engine  he  could  not  perform 
for  both  while  running.     But  the  question  whether  reasonable 
care  is  exercised  depends  for  solution  in  each  case  on  the 
circomstances,  and  in  the  present  instance  involves  these 
special  conditions:    That  the  engine  was  sent  out  to  switch 
the  cars  in  charge  of  a  young  "hostler,"   with  no  helper  in 
the  cab,  and  a  workman  from  the  shops  to  serve  as  switch- 
man; that  the  train  was  backed  to  the  switch  when  the  stand- 
ing cars  bearing  a  red  flag  were  in  plain  view,  and  when  the 
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eDEJneer  had  noticed  that  the  first  "car  was  nretty  close"  to 
bis  track;  that,  brought  to  a  stop  within  a  short  distance  of 
the  daneer  point,  with  the  actine  switchman  evidently  hesitat- 
iae  as  to  safe  clearance,  he  obeyed  the  sisnal  to  resame  back- 
iae.  nnder  no  stress  of  emerEeocy,  and  withoat  looking  to 
ascertain  the  safety  of  snch  move  from  a  viewpoint  which 
was  seemingly  eqaal,  if  not  superior,  to  that  of  the  switch- 
man. 

On  this  state  of  facts  we  are  of  opioion  that  no  tenable 
ground  was  presented  for  directing  a  verdict  in  favor  of  the 
defendant,  and  that  the  only  issues  arising  thereupon  woe 
issues  of  fact, — including  legitimate  inference  of  fact  from  the 
undisputed  circumstances, — and  were  for  the  jury  to  deter- 
mine, under  proper  instructioas  defiaing  the  negligence  for 
which  liability  was  imposed  by  the  statute,  and  the  rale  and 
burden  of  proof  in  respect  of  contributory  negligence  or  "the 
exercise  of  due  care  and  diligence"  on  the  part  of  the  injured 
person.  Instructions  which  were  given  in  submitting  the  case 
to  the  jury  are  preserved  in  the  bill  of  exceptions;  but  they 
are  not  reviewable,  is  whole  or  in  part,  for  the  reason  that  no 
exceptions  thereto  were  taken  on  behalf  of  the  defendant,  atx 
were  any  instructions  requested  other  than  the  request  to 
direct  a  verdict  for  the  defendant  Tlie  contention  that  con- 
tributory negligence  appears  on  the  part  of  the  decedent  is 
wholly  unsupported  by  the  testimony.  On  the  main  issue  of 
negligence  in  backii^;  the  train  which  caused  the  injury,  the 
testimony  is  undisputed,  and,  to  say  the  least,  clearly  tends  to 
establish  negligence  therein.  It  was  properly  left  to  the  joiy 
to  ascertain  whether  any  person  in  chaise  of  the  locomotive 
or  train,  who  thus  became  the  representative  of  the  defend- 
ant within  the  terms  of  the  statute,  caused  the  injury  "by 
carelessness  and  negligence  in  runnii^E  and  operating,"  one 
or  both,  and  their  findii^:  is.  in  effect,  that  there  was  negli- 
gence on  the  part  of  a  servant  so  in  chaige. 

Upon  the  assumption  that  the  issue  was  narrowed  by  the 
allegations  of  the  original  complaint  to  negligence  on  the  part 
of  the  engineer,  as  contended  on  behalf  of  the  defendant,  the 
verdict  is  supported  by  testimony  from  which  it  is  fairly 
inferable.  But  it.is  not  necessary  to  rest  the  finding  on  neg- 
ligence alone  of  the  young  man  acting  as  engineer,  nor  is  it 
just  to  leave  it  so  implied,  in  the  light  of  the  testimony  coit- 
cerning  the  relation  of  the  acting  switchman  to  the  train  and 
his  mistake  in  giving  the  signal  to  move.  This  testimony  was 
received  without  objection,  and,  if  not  strictly  within  the 
allegations  of  negligence  in  the  complaint,  an  amendment  was 
proper  to  conform  the  pleading  to  the  proof  so  received;  bnt 
without  an  amendment  "a  verdict  founded  upon  it  will  t» 
sustained."  Graves  v.  State,  i2i  Ind.  357,  23  N.  E.  155,  and 
authorities  cited;  Railway  Co.  v.  Shanks,  132  Ind.  395,  31  N. 
E.  nil.  See  Roberts  v.  Graham,  6  Wall.  57S,  581,  18  L.  Ed. 
791;  Railroad  Co.  v.    O'Reilly,  158   U.   S.  334,  33s,  15  Sap. 
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Ct  830,  39  L.  Ed.  1006.  In  the  present  case,  however,  an 
amended  complaint  was  duly  tendered  for  that  purpose,  and 
was  ruled  out  by  the  trial  court  on  the  ground  that  the 
orisinal  allenrations  were  sufficient.  Assuming  (but  not  inti- 
mating) that  this  ruling  was  erroneous,  it  was  in  no  sense 
harmful  to  the  defendant,  and  cannot  affect  the  judgment.  In 
any  aspect  of  the  testimony,  no  error  was  committed  in  refufr- 
ing  to  direct  a  verdict  for  the  defendant. 

2.  The  remaining  assignment  of  error,  based  on  the  cross- 
examination  of  the  witness  Larson,  the  engineer,  called  on 
behalf  of  the  defendant,  is  without  merit.  The  assignment 
recites  several  questions  and  answers  as  objectionable  matter; 
bat  it  appears  from  the  bill  of  exceptions  that  all  were 
admitted  without  objection,  except  in  a  single  instance.  It 
thus  appears  that  no  objections  were  interposed  to  the  follow- 
ing p>ortions  of  the  testimony  thus  set  forth :  That  he  had  no 
fireman  on  the  engine ;  that  he  was  sent  out  without  one ; 
that  it  was  not  customary  to  send  an  engine  out  without  a 
fireman ;  that  if  a  fireman  had  been  in  place  on  the  left  hand 
side  of  the  engine,  '4  suppose  he  could,''  have  ''seen  out-  of 
that  side  of  the  train,"  and  ''whether  they  would  strike  or 
not";  that  such  duty  on  the  part  of  the  fireman  is  customary 
and  usual;  that  from  his  position  as  fireman,  if  he  had  looked 
out,  he  "could  have  seen  whether  they  were  going  to  clear  or 
not"  The  only  objection  made  throughout  the  cross-exami- 
nation was  to  this  question,  "Who  sent  you  out  without  a  fire- 
man?" And  the  objection  was  placed  on  the  ground  that 
^' there  is  no  charge  that  this  injury  resulted  on  account  of 
negligence  in  not  furnishing  a  fireman. ' '  In  ruling  thereupon, 
the  court  remarked  that  there  was  no  such  charge,  but  that 
the  inquiry  was  admissible  on  the  issue  of  negligence  on  the 
part  of  the  engineer;  and  the  answer  was  allowed,  that  Mr. 
Snyder  (the  roundhouse  foreman)  so  sent  him.  The  ques- 
tion and  answer  were  admissible  as  part  of  the  res  gestae, 
for  the  purpose  stated,  and  the  instructions  clearly  lunjted 
the  testimony  to  that  issue. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 


MoNTPpLiER  &  W.   R.  R.  Co.  v.   Macchi. 

{Supreme  Court  of  Vermofity  Washington^  Aug,  2/,  190a,) 

[52  Atl.  Rep.  %0.] 

Freight — Special  Agreement  to  Pay — Evidence. 

In  an  action  for  freig'ht,  wherein  plaintiff  relied  on  a  special  prom- 
ise to  pay,  made  by  defendant  before  the  car  had  gone  forward,  but 
After  a  biU  of  lading*  had  been  issued,  providing  that  the  consignee 
should  pay  the  freight,  the  bill  of  lading  was  admissible  as  a  step 
in  the  transaction. 

Same— Prepaynnent — Evidence. 

It  was  competent  for  defendant  to  testify  that,  when  freight  was 
to  be  prepaid,  it  was  plaintiff's  custom   to   indicate  it  on  the  bill  of 
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Iftding,  though  it  appeared  that  defendant  had  never  before  thlpped 
to  a  prepaj  atation ;  tbia  circumatance  merelj  affecting'  the  •reigbt  of 
his  testimony. 
Same — Sam  e — Same. 

Bvidence  that  defendant  bad  no  title  to  the  consigned  goods  after 
thej  were  placed  in  the  car  was  admissible  as  bearing  on  de  improb- 
ability of  defendant's  promising  to  pa;  freight  on  another's  goods. 
Argument  of  Counsel. 

The  case  having  been  submitted  to  the  jury  on  the  theory  that 
plaintiff  must  prove  the  special  promise,  to  allow  defendant's  coansel 
to  state  that  defendant  had  lost  the  chance  to  protect  himself  for  the 
freight  was  error,  notwithstanding  that  there  was  evidence  that 
plaintiff  had  delivered  the  goods  to  consignee  without  detnaudiiig the 
freight  from  bim. 

Exceptions  from  Washington  connty  court;  Start,  Jndee. 

Action  by  the  Montpelier  &  Wells  River  Railroad  Company 
against  Z.  Macchi.  From  a  jadgment  for  defendant,  plaiotn 
brings  exceptions.     Reversed. 

Argued  before  ROWELL.  C.  J.,  and  TYLER,  MUNSON. 
WATSON,  STAFFORD,  and  HASELTON.  JJ. 

J.  P.  Lamson,  for  plaintiff. 

Gordon  &  Jackson,  for  defendants. 

STAFFORD.  J.  The  defendant,  a  granite  worker  at 
Barre,  Vt.,  having  a  job  ready  for  shipment,  called  on  the 
plaintiff  for  a  car,  and  loaded  it  with  his  work,  taking  from 
the  plaintiff's  billing  clerk  a  bill  of  lading,  which  named  a 
party  at  West  Seneca,  N.  Y.,  as  consignee,  and  provided  that 
the  freight  should  be  paid  by  the  consignee  or  owner.  The 
plaintiff's  evidence  tended  to  show  that  soon  after  issuing  the 
bill  of  lading,  and  before  the  car  left  the  yard,  the  clerk  dis- 
covered that  West  Seneca  was  a  prepay  station,  i.  e.  one  hav- 
ing no  agent  to  collect  freight,  so  that  the  car  would  not  be 
forwarded  by  connecting  roads  unless  the  waybill  was  marked 
prepaid,  which  meant  that  the  freight  had  been  paid  or 
guarantied  by  the  shipper ;  that  the  clerk  immediately  notified 
the  defendant,  and  the  defendant  promised  to  pay  the  cbaiges 
if  the  plaintiff  would  forward  the  car,  whereupon  the  plaintil 
did  forward  the  car,  marking  the  waybill  prepaid,  and  after- 
wards paid  the  connecting  roads  the  freight  charges,  which  it 
now  seeks  to  recover  from  the  defendant.  The  defendant's 
evidence  tended  to  show  that  he  was  not  thps  notified,  and 
did  not  so  agree,  and  that  the  only  contract  was  that  shown 
by  the  bill  of  lading.  The  plaintiff  claimed  to  recover  sokif 
by  virtue  of  the  special  agreement.  A  verdict  was  retained 
for  the  defendant. 

We  consider  the  exceptions  in  the  order  in  which  they  m 
presented  by  the  plaintiff's  brief. 

1.  The  bill  of  lading  was  properly  admitted  as  one  step  in 
the  transaction. 

2.  The  defendant  offered  to  show  that,  when  freight  was  to 
be  prepaid,  it  was  the  plaintiff's  custom  to  indicate  that  fut 
upon  the  bill  of  lading,  whereas  the  bill  here  contained  do 
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such  indication.  The  court  properly  ruled  that  this  ini|:ht  be 
shown;  and  although  the  defendant,  who  8o  testified  upon 
direct  examination,  admitted  upon  cross-examination  that  he 
had  never  abtpped  Co  a  prepay  station  except  in  this  instance, 
that  did  not  make  the  previous  ruling  erroneous,  but  only 
served  to  weaken  or  destroy  the  witness'  testimony. 

3.  The  defendant  offered  to  show  that  he  had  no  title  to  the 
stone  after  it  was  loaded  on  the  car.  The  plaintiff  objected 
that  it  was  immaterial.  It  was  properly  admitted,  as  against 
that  objection,  for  it  might  well  be  argued  that  the  defendant 
was  less  likely  to  have  agreed  to  pay  the  freight  if  he  had 
already  parted  with  the  title. 

4.  The  testimony  here  excepted  to  was  admitted  as  tending 
to  establish  the  agency  of  a  party  whose  declarations  were  to 
be  offered  in  evidence  to  bind  the  plaintiff.  But  when  the 
declarations  came  to  be  offered,  they  were  excluded.  So  this 
exception  is  immaterial. 

5.  In  addressing  the  jury,  defendant's  counsel  stated  that 
defendant  lost  the  chance  to  protect  himself  for  the  freight,  to 
which  plaintiff's  counsel  objected  and  excepted.  The  allow- 
ance of  the  exception,  standing,  as  it  did,  alone,  was  a  ruling 
that  the  statement  was  proper.  Defendant's  counsel  still  in- 
sist that  it  was  proper,  and  for  the  reason  that  the  evidence 
tended  to  show  that  the  railroad  delivered  the  stone  to  the 
consignee  without  first  demanding  the  freight.  But  the  case 
was  submitted  upon  the  theory  that  the  plaintiff  must  show 
that  the  defendant  undertook  to  pay  the  freight,  not  that  he 
undertook  to  pay  it  if  the  consignee  should  fail  to  do  so. 
Therefore,  the  defendant  had  no  right  to  ask  the  jury  for  a 
verdict  on  the  ground  that,  even  if  he  had  promised  to  pay 
the  freight,  he  ought  not  to  be  compelled  to  do  so,  because 
the  plaintiff  had  failed  to  require  or  demand  payment  of  the 
consignee.  Such  argument,  countenanced  and  approved  by 
the  court,  was  likely  to  be  prejudicial,  and  might  well  prove 
controlling.     This  exception  must  be  sustained. 

6.  The  motion  in  arrest  was  properly  denied,  for  it  reaches 
only  matter  of  record,  and  the  record  in  this  sense  does  not 
include  evidence.  So,  likewise,  was  the  motion  to  set  aside 
the  verdict,  no  ground  being  stated  therefor;  and  the  motion 
to  render  a  judgment  for  the  plaintiff  notwithstanding  the 
verdict,  such  a  motion  being  wholly  inappropriate  in  any 
view  of  the  case. 

Judgment  reversed,  and  cause  remanded. 


Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Alabama  City. 

{Supreme  Court  of  Alabama^  June  38^  igo2,) 

[32  So.  Rep.  731.] 

Railroftd*— License  Tax. 

A  railroad  oompany's  liability  to  pay   a    license   tax  required  of  a 
company  mnning  cara  through  it,  for   transporting   freight  or  pas- 
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im  not  affected  b;    it*  not  having  an  ageol  or 


sragera  to  o 

office  in  the  city. 

Sa(n«— Same— Intentate  Commerce.* 

A  citj  ordinance  imposing'  a  privilege  tax  on    a  railroad  compaoj 
ranning  cars  through  the  citj,  for  the  bnsinesa  at  transporting  freigbt 
or  paBsengers  between  the  city  and  other   points   in    the   state,   does 
not  Interfere  with  interstate  commerce. 
Sams —  Same —  R  easo  n  ab  lenass. 

A  privilege  tax  of  ISO  a  year  required  by  a  city  of  2,000  of  eieh 
railroad  company  running  cars  tfarough  it,  for  the  business  of  traai- 
porting  freight  and  paBaengfers  between  it  and  other  points  in  tb« 
state,  is  not  nnreaaonable,  though  in  the  caae  of  one  company  it* 
receipts  in  the  city  do  not  pay  its  operating  expenses  therein. 

Appeal  from  city  court  of  Gadsden;  John  H.  Di&qne,  Judge. 

Action  by  Alabama  City  aeainst  the  Nashville,  Chattancx^ 
&  St.  Locis  Railway  Company.  Jadgment  for  plaintifl. 
Defendant  appeals.     Affirmed. 

This  was  a  anit  by  the  city  of  Alabama  City,  aeainst  the 
appellant,  to  recover  several  snms  alleged  to  be  doe  to  the 
plaintiS  for  license  or  privilege  tax  for  the  defendant  ensagiiyr 
in  the  basiness  in  Alabama  City  of  operating  its  railroad 
therein,  for  the  transportation  of  freight  and  passengers,  one 
or  both,  to  points  in  the  state  of  Alabama  and  from  other 
points  in  the  state  of  Alabama  to  Alabama  City ;  it  beiru 
averred  in  each  of  the  counts  of  the  complaint  claimicKthe 
privilege  tax  of  $50  for  each  of  the  years  in  which  the  plaintiB 
failed  to  take  oat  a  license,  that  the  defendant  had  not  paid 
said  amoant  as  required  by  the  ordinance  of  the  plaintifl. 

The  complaint  contained  three  counts,  setting  ont  the  facts 
as  above  stated.  The  third  count  of  the  complaint  did  not 
set  ont  the  ordinance  of  the  city  upon  which  the  claim  lait 
was  based,  bat  it  stated  the  substance  of  the  ordinance  and 
averred  its  violation  by  the  plaintiff.  The  defendant 
demurred  to  the  complaint  and  to  each  count  thereof  upon 
tbe  ground  that  it  did  not  set  out  in  full  the  ordinance  x 
ordinances  under  which  the  amount  sued  for  or  claimed  to  be 
due.  This  demurrer  was  overruled,  and  thereupon  the 
defendants  pleaded  the  general  issue  and  several  special  pleas. 
The  second  plea  was  in  words  and  figures  as  foUom: 
"(2)  That  it  has  not  been  engaged  in  the  business  of  mnDine 
cars  through  or  into  Alabama  City  for  the  business  of  trans- 
porting freight  or  passengers  one  or  both  from  Alabama  City 
to  other  points  in  this  state,  and  from  other  points  in  this 
state  to  Alabama  City,  but  that  it  runs  its  trains  throngb  the 
corporate  limits  of  said  Alabama  City  for  the  purpose  of  trans- 
porting freight  and  passengers  from  points  outside  of  Alabama 
City  to  other  points  in  this  state  and  other  states,  (and  that  it 
has  neither  an  agent  nor  an  office  in  said  Alabama  City,  and 
has  not  had  since  the  enactment  of  the  ordinances  referred  to 
in  the  complaint)."  

•See  City  of  York  v.  Chicago,  etc.,  R.  Co.  (Neb,),  14  Am.  &  Bng- 
B.  Cas.,  N.  S.,  200,  and  note,  203;  Alabama,  G.  S.  R.  Co.  v.  City  ot 
Bessemer  (Ala.),  6  Am.  &  Eng.  K.  Caa.,  N.  S.,  410. 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S        253 

Naahville,  etc.,  Ry.  Co.  v.  Alabama  City 

By  the  third  plea,  the  defendant  set  up  that  the  ordinance 
was  in  violation  of  the  fourteenth  amendment  of  the  constitn- 
tioQ  of  the  United  States,  in  that  the  enforcement  of  the  ordi- 
nance wonld  deprive  the  defendant  of  its  property  without 
due  process  of  law,  because  the  defendant  has  not  since  the 
enactment  of  the  ordinance  referred  to  derived  a  sufficient 
revenue  from  the  transportation  of  freight  and  passengers  from 
Alabama  City  to  other  points  in  the  state,  and  from  other 
points  in  the  state  to  Alabama  City  to  pay  its  actual  operating 
expenses. 

In  the  fourth  plea  the  defendant  set  up  that  the  enforce- 
ment of  the  ordinances  referred  to  in  the  complaint  against 
the  defendant  would  be  in  violation  of  article  i  of  section  lo  of 
the  constitution  of  the  United  States,  because  it  would  im- 
pair the  obligation  of  the  contract,  in^  that  the  defendant  had 
obtained  through  the  legislature  of  Alabama  the  right  to  run 
its  trains  through  the  territory  embraced  within  the  corporate 
limits  of  Alabama  City,  and  the  enforcement  of  said  ordinance 
would  prohibit  the  exercise  of  the  privilege  granted  it  by  its 
charter. 

In  the  fifth  plea  the  defendant  pleaded  that  the  plaintiff  has 
no  authority  under  its  charter  to  exact  a  license  tax  from  this 
defendant  for  running  its  trains  through  the  corporate  limits  of 
said  city. 

In  the  sixth  plea  the  defendant  set  up  that  the  enforcement 
of  said  ordinance  was  an  interference  with  interstate  com- 
merce. 

Plaintiff  moved  to  strike  out  that  portion  of  the  second  plea 
which  is  within  the  parentheses,  upon  the  ground  that  it  seeks 
to  present  an  immaterial  and  irrelevant  issue,  and  because  it 
was  frivolous  and  impertinent.  To  each  of  the  other  pleas, 
the  plaintiff  demurred  upon  the  ground  that  no  one  of  said 
pleas  set  up  an  answer  to  the  complaint,  and  that  they  pre- 
sented an  immaterial  issqe  and  that  ^he  facts  therein  set  up 
were  not  in  violation  of  the  constitution  of  the  United  States, 
nor  was  it  an  interference  with  interstate  commerce.  These 
demurrers  were  sustained.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  upon  an  agreed  statement 
of  facts.  In  this  agreed  statement  of  facts  it  was  admitted 
that  the  defendant  was  operating  a  railroad  through  Alabama 
City,  and  was  engaged  in  both  state  and  interstate  commerce, 
and  that  the  defendant  had  no  agent  within  the  corporate  limits 
of  Alabama  City,  nor  has  it  ever  had,  nor  has  it  had  a  depot 
bnilding  there  for  the  reception  of  its  freight  or  passengers ; 
that  no  tickets  are  or  have  been  sold  to  passengers  to  or  from 
Alabama  City,  but  passengers  holding  tickets  or  paying  fare 
to  the  next  regular  stations  beyond  are  received  or  are  per- 
mitted to  get  off  trains  at  Alabama  City.  That  all  freight 
shipped  for  Alabama  City  both  from  points  within  and  with- 
out the  state,  is  billed  to  Gadsden,  Ala.,  and  delivered  from 
Gadsden  with  the  exception,  that  freight  for  the  Dwight 
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Mannfactaring  Company  at  Alabama  City  or  its  employees  is 
taken  by  the  defendant  to  Alabama  City  and  delivered  to  said 
Dwight  Manafactnrins:  Company  without  additional  charge; 
that  the  receipts  of  defendant  from  passengers  and  freight  at 
Alabama  City  as  detailed  above,  would  not  pay  the  actual 
operating  expenses  of  defendant's  railway  within  the  cor- 
porate limits  of  Alabama  City,  that  no  license  as  required  by 
the  ordinances  named  in  the  complaint,  or  either  of  them, 
was  ever  taken  out  or  paid  for  by  defendant ;  that  during  the 
years  named  in  the  complaint,  Alabama  City  contained  some 
2,000  inhabitants.  The  ordinances  of  the  city  were  then  set 
out  in  the  agreed  statement  of  facts,  and  the  charter  of  the 
defendant  specially  referred  to.  The  other  facts  of  the  case 
are  sufficiently  stated  in  the  opinion. 

On  the  submission  of  the  cause,  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff.  The  defendant  appeals,  and 
assigns  as  error  the  rulings  of  the  courts  upon  the  pleadings 
and  the  rendition  of  judgment  for  the  plaintiff. 

Oscar  R.  Hundley,  for  appellant. 
Dortch  &  Martin,  for  appellee. 

HARALSON,  J.  i.  There  was  no  error  in  overruling 
the  demurrer  to  the  third  count  of  the  complaint, — the  only 
one  insisted  on  in  argument, -—on  the  ground  that  it  did  not 
set  out  in  full  the  ordinance  alleged  to  have  been  violated. 
It  did  state  the  substance  of  the  ordinance,  and  averred  its 
violation.  It  was  only  necessary  to  state  its  purpose  and 
date,  so  as  to  identify  it  and  aver  its  violation.  Goldthwaite 
V.  City  Council  of  Montgomery,  50  Ala.  486. 

2.  In  plea  2,  the  defendant  averred  that  it  had  neither  an 
agent  nor  an  office  in  Alabama  City,  and  had  not  had,  since 
the  enactment  of  the  ordinance  referred  to  in  the  complaint. 
The  plaintiff  moved  to  strike  this  averment  out  of  the  plea, 
because  it  was  immaterial  and  irrelevant  to  the  issue,  and 
frivolous,  which  motion  was  granted,  and  in  this  there  was  no 
error.  The  fact  averred  did  not  negative  defendant's  liability 
to  pay  a  license  to  do  business  in  the  municipality.  Railroad 
Co.  V.  Tapia,  94  Ala.  228,  10  South.  236. 

The  defendant  does  not  insist  on  errors  assigned  on  ruling 
of  the  court  sustaining  demurrers  to  pleas  4,  5  and  6. 

3.  The  remaining  grounds  insisted  on  are,  that  the  ordi- 
nance is  void,  for  that,  as  alleged,  it  is  violative  of  interstate 
commerce  laws  and  of  the  fourteenth  amendment  of  the 
federal  constitution,  in  that  the  revenue  derived  by  the  com- 
pany on  business  done  within  the  town,  did  not  exceed  $200 
per  annum,  a  sum  not  equal  to  the  expenses  incurred  in 
operating  the  railway  within  the  city,  and  for  that  reason,  a 
tax  of  $S0  for  a  business  license  was  unreasonable. 

The  act  chartering  Alabama  City  (Acts  1890-91,  p.  816), 
bestows  on  the  mayor  and  aldermen  all  the  powers  usually 
found  in  the  charters  of  cities,  and  among  them  the  power 
(section  12),  ''to  ordain  and  pass  such  ordinances  and  by-laws. 
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pot  inconsistent  with  the  laws  of  this  state,  as  shall  be  need- 
ful for  the  goyernment,  police  interest,  welfare  and  good  order 
of  said  city ;  *  *  *  to  have  and  exercise  police  power  in 
said  city"  etc.;  and  by  section  i$,  'That  said  city  council 
shall  have  authority  to  levy  and  collect  from  all  persons,  firm 
or  corporation  tradiuR  or  carrying  on  any  business,  trade,  or 
profession  by  agent  or  otherwise  in  said  corporate  limits,  a 
license  tax,  which  shall  be  fixed  and  declared  by  ordinance. ' ' 

Under  the  agreed  statement  of  facts  on  which  the  case  was 
tried,  it  appears  that  for  each  year  for  which  the  license  tax 
in  this  case  is  claimed,  the  mayor  and  aldermen  had  passed 
an  ordinance  making  it  unlawful  for  any  person,  firm  or  cor- 
poration to  engage  in  or  carry  on  any  business,  trade  or  pro- 
fession in  said  city,  for  which  a  license  is  required  by  law, 
without  having  paid  for  and  taken  out  a  license  therefor  as 
required  by  ordinance.  The  clause  of  the  ordinance  as  to  rail- 
roads was  as  follows:  ''Railroads,  each  company  having  an 
o£Eice  in,  or  running  cars  through  or  into  this  city  for  the  busi- 
ness of  transporting  freight  or  passengers  from  Alabama  City 
to  other  points  in  this  state  and  from  other  points  in  the  state, 
to  Alabama  City,  $S0." 

The  ordinance  by  its  terms  invades  no  provision  of  inter- 
state commerce  regulations.  It  applies  solely  to  business 
carried  on  by  railroads,  done  exclusively  within  the  borders  of 
the  state,  and  if  our  former  adjudications  on  the  subject  are 
to  be  adhered  to,  from  which  he  have  no  reasons  to  depart, 
the  ordinance  does  not  interfere  with  interstate  commerce. 
City  of  Anniston  v.  Southern  Ry.  Co.,  112  Ala.  ^57,  20  South. 
915;  Holt  V.  City  of  Birmingham,  iii  Ala.  369,  19  South.  735. 

Our  eyes  have  not  been  opened  to  any  violation  of  the  four- 
teenth amendment  to  the  federal  constitution,  by  the  ordi- 
nance, nor  do  we  regard  the  privilege  tax  as  imposed,  unrea- 
sonable and  void  on  that  account.  "The  reasonableness  or 
unreasonableness  of  a  license  tax  cannot  be  determined  by  the 
extent  of  the  business  of  a  single  individual.  There  may  be 
competition,  or  negligence  on  his  part,  or  other  considera- 
tions affecting  the  extent  of  the  business.''  Nashville,  C.  & 
St.  L.  R.  Co.  V.  City  of  Attalla,  118  Ala.  368,  24  South.  4^0. 

We  have  passed  on  the  questions  requiring  consideration, 
and  under  the  agreed  state  of  facts,  conclude  that  the  court 
below  did  not  err  in  the  judgment  rendered. 

Affirmed.  

Herbich  v.  North  Jersey  St.  Ry.  Co. 

{Couri  of  Errors  and  Appeals  of  New  Jersey^  June  16  j  1902.) 

[52  Atl.  Rep.  3S7.] 

Injury  to  Street  Railway  Paseenger — Child   Thrown  Down  by  Starting 
of  Car — Negligence — Instructions.* 
In  the  case  of  a  plainti£F  two  years  and   nine  months  old,  who  was 

*See  monograph  appended  to  Freeman  v.    Metropolitan  St.  Ry.  Co. 
(Kan.)»  3  R.  R.  R.  584,  26  Am.  &  Eng^.  R.  Gas.,  N.  S.,  585. 


I 

! 
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thrown  down  by  the  starting  of  a  street  car,  which  she  had  boarded, 
before  she  had  time  to  be  seated,  and  while  she  was  for  the  moment 
out  of  the  reach  of  her  attendant,  who  was  also  boarding  the  car,  it 
is  not  error  for  the  court  to  refuse  to  charge  the  jury  '^that  the  start- 
ing of  a  car  before  a  passenger  is  seated  is  not  negligence." 

Instructions. 

When  the  trial  judge  has  stated  to  the  jury  in  concrete  terms  the 
legal  principles  applicable  to  the  case,  it  is  not  error  for  him  to 
refuse  to  charge  the  abstract  principles. 

(Syllabus  by  the  Court.) 

Error  to  snpreme  court 

Action  by  Ida  H.  Herbich,  by  her  next  friend,  against  the 
North  Jersey  Street  Railway  Company.  Verdict  for  plaintiff 
was  reversed  by  the  supreme  court  (47  Ala.  427),  and  plaintiff 
brings  error.  Judgment  of  supreme  court  reversed,  and  of 
circuit  court  affirmed. 

Louis  Hood,  for  plaintiff  in  error. 

J.  B.  Vredenburgh,  for  defendant  in  error. 

DIXON,  J.  On  the  trial  of  this  case  in  the  Essex  circuit 
the  evidence  on  behalf  of  the  plaintiff  was  to  the  following 
effect:  On  the  morning  of  July  6,  1899,  the  plaintiff's  mother, 
having  in  charge  the  plaintiff,  then  two  years  and  nine  months 
old,  and  also  carrying  an  umbrella  and  two  parcels,  boarded  a 
summer  street  car  of  the  defendant  company  at  the  corner  of 
Market  and  Broad  streets,  in  Newark.  She  first  lifted  the 
child  into  the  car,  and  placed  her  in  the  aisle  between  the  two 
front  seats,  which  faced  each  other.  She  then  prqceeded  to 
get  into  the  car  herself,  and,  before  she  could  reach  the  child 
or  be  seated,  the  conductor,  although  he  had  both  mother  and 
child  in  view,  gave  the  signal,  and  the  car  started  with  a  jerk^ 
which  threw  the  child  off  the  further  side  of  the  car,  resulting 
in  serious  injury  to  her.  The  defendant's  evidence  substan- 
tially differed  from  this,  in  tending  to  prove  that,  before  the 
conductor  gave  the  signal,  he  saw  that  both  mother  and  child 
were  seated,— the  child  occupying  the  end  seat, — and  that  the 
car  made  only  the  usual  start.  Upon  the  controversy  thua 
indicated  the  defendant  requested  the  trial  judge  to  charge 
the  jury  that  ''the  starting  of  a  car  before  a  passenger  is 
seated  is  not  negligence, "  which  request  the  judge  refused,, 
and  instructed  the  jury  that  it  was  for  them  to  determine 
whether ''the  car  was  started  at  an  improper  time;  that  is, 
started  while  the  plaintiff  was  in  a  position  of  peril, — before 
an  opportunity  had  been  afforded  to  the  plaintiff  and  her 
mother  to  reach  a  place  of  safety. ' '  The  defendant  duly  ex- 
cepted. The  plaintiff  having  obtained  a  verdict  and  judg- 
ment, the  defendant  removed  the  record  by  writ  of  error  to 
the  supreme  court,  and  there  the  judgment  was  reversed  be- 
cause of  the  refusal  and  charge  above  stated.  The  plaintiff 
has  now,  by  a  similar  writ,  brought  the  record  to  this  court. 
We  regard  the  court  pursued  by  the  trial  judge  as  unexcep- 
tional. As  applied  to  the  circumstances  for  which  the  defend- 
ant contended,  the  proposition  that  the  starting  of  a  car 
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before, a  passenger  is  seateil  is  not  negligence  was  irrelevant; 
for,  according  to  that  contention,  the  plaintiff  and  her  mother 
were  both  seated  before  the  car  started.  As  applied  to  the 
circumstances  for  which  the  plaintiff  contended,  the  proposi- 
tion was  untrue,  or  at  least  it  was  for  the  jury,  not  the  judge, 
to  say  whether  it  was  true.  While  usually  the  proposition 
may  be  accepted  as  true  (Ayers  v.  Railway  Co.,  156  N.  Y.  104, 
so  N.  E.  960),  yet  the  passenger  may  be  so  infirm,  by  reason 
of  infancy  or  old  age  or  sickness  or  lameness,  or  other  cause. 
Chat  even  the  ordinary  movement  of  a  street  car  in  starting 
before  he  is  seated  would  be  likely  to  throw  him  down.  In 
such  cases,  if  the  carrier  is  chargeable  with  notice  of  the 
infirmity,  it  cannot  be  the  duty  of  the  court  to  instruct  the 
jury  that  the  starting  of  the  car  is  not  a  breach  of  the  carrier's 
obligation  to  exercise  a  high  degree  of-  care  for  the  safety  of 
the  passenger.  In  the  present  case  the  infirmity  of  the  plain- 
tiff was  evident,  and  must  have  been  observed  by  the  con- 
ductor, who,  according  to  his  own  testimony,  had  the  mother 
and  child  in  view  from  the  time  when  they  began  to  board  the 
car  until  the  accident  happened. 

We  have  examined  the  other  exceptions  taken  at  the  trial, 
and  find  none  worthy  of  special  mention.  The  case  was 
plainly  one  for  the  jury,  and  the  numerous  requests  to  charge, 
so  far  as  they  were  not  complied  with,  were  either  unsound 
or  irrelevant,  or  were  so  general  as  to  be  more  likely  to  per- 
plex than  to  assist  the  jury  in  the  discharge  of  their  functions. 
The  legal  rules  applicable  to  the  case  were  clearly  set  forth 
by  the  judge  in  concrete  terms,  and  nothing  further  could 
properly  be  demanded 

The  judgment  of  the  supreme  court  is  reversed,  and  that  of 
the  circuit  is  a£Eirmed.  Let  the  record  be  remitted  to  the 
circuit  court. 


Kelly  v.  Vicksburg,  S.  &  P.  Ry.  Co. 

{Supreme  Court  0/ Louisiana,  May  12,  igo^,) 
[32  80.  Rep.  388.] 

Carriers— I  njuf7  to  Passenger.* 

A  local  freight  train,  with  a  caboose  car  attached,  was  in  the  habit 
of  carrjing  passengers.  As  it  drew  up  at  a  station,  plaintiff,  without 
delay,  boarded  the  caboose  at  the  rear  end,  it  being  the  last  car  of 
the  train.  Just  as  he  gained  the  door,  and  before  he  could  enter,  the 
train  stared  with  a  violent  jerk,  throwing  him  backwards  off  the  plat- 
form, and  severely  injuring  him :  held  actionable  negligence  on  part 
of  defendant.  SufiRcient  time  to  board  the  car  and  reach  a  place  of 
safety  inside  the  caboose  was  not  given  him  before  the  train  was 
started  and  the  violent  lurching  of  the  cars  came. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,   parish  of  Ouachita; 
Luther  Egbert  Hall,  Judge. 

*See  monograph  attached  to  Freeman  v.  Metropolitan  St.  Ry.  Co. 
(Kan.),  3  R.  R.  R.  584,  26  Am.  &  Kng,  R.  Cas.,  N.  S.,  584. 

S  R  R  R-17 
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Action  by  J.  B.  Kelly  against  the  Vicksbnrg,  Sbreveport  & 
Pacific  Railway  Company.  Judgment  {or  plaintiff,  and 
defendant  appeals.     AfiGirmed. 

Stnbbs  &  Russell,  for  appellant. 
Andrew  Augustus  Gunby,  for  appellee. 

BLANCHARD,  J.  This  is  an  action  sounding  in  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiff through  the  negligence  of  the  servants  of  defendant  cor- 
poration. The  amount  sued  for  is  $2, 500.  The  defense  is  a 
denial  of  the  negligence  charged,  and  the  averment  that  plain- 
tiff came  to  harm  through  his  own  negligence.  The  case  was 
tried  without  the  aid  of  a  jury,  and  from  a  decree  entered 
up  by  the  district  judge  in  favor  of  plaintiff  for  $750,  defend- 
ant prosecutes  this  appeal.  Answering  the  appeal  plaintiff 
prays  an  amendment  of  the  judgment  by  increasing  the  same 
to  the  amount  demanded  in  his  petition. 

Ruling — We  agree  with  the  trial  judge  that  the  plaintiff  has 
made  out  his  case.  The  conflict  of  testimony  characteristic 
of  damage  suits  is  observable  here ;  but  the  weight  of  evi- 
dence sustains  the  plaintiff.  On  the  afternoon  of  the  14th  of 
June,  1901,  plaintiff  arrived  at  the  depot  of  defendant  com- 
pany at  Calhoun,  a  station  some  16  miles  west  of  the  Ouachita 
river.  The  east-bound  local  freight  train  was  due  at  Calhoun 
at  4  o'clock  p.  m.  This  train  had  a  caboose  attached  and 
made  a  practice  of  carrying  passengers.  Plaintiff  had  gone  to 
the  depot  to  take  this  train.  He  purchased  a  ticket  from  the 
station  agent,  and  awaited  the  train.  It  was  nearly  an  hour 
late  that  day,  reaching  Calhoun  a  little  before  5  o'clock. 
One  or  more  of  the  passengers  on  this  train  were  anxious  to 
catch  the  south-bound  passenger  train  at  the  city  of  Monroe 
on  the  Ouachita  river,  and  if  the  movements  of  the  freight 
train  were  expedited  and  some  of  the  lost  time  made  up  be- 
tween Calhoun  and  Monroe,  this  could  be  done,  otherwise 
not.  Under  the  circumstances  it  is  evident  no  time  was  to  be 
wasted  at  Calhoun.  Something  of  a  hurry  was  on.  The 
train,  composed  of  some  25  or  30  cars,  drew  up  at  the  station, 
the  rear  car,  which  as  the  caboose,  halting  some  20  or  30  feet 
east  of  the  depot  platform.  Plaintiff  and  J.  H.  Young,  stran- 
gers to  one  another,  stood  on  the  platform  of  the  depot  and 
as  the  train  slowed  down,  left  the  platform  to  board  it.  They 
walked  rapidly  towards  the  rear  end  of  the  caboose,  the  con- 
ductor calling  out  ''All  aboard"  as  they  did  so.  Just  as  the 
caboose  stopped.  Young,  who  was  ahead,  ascended  the  steps, 
crossed  the  rear  platform  of  the  caboose  to  the  door,  and  had 
just  entered  the  doorway,  when  the  plaintiff,  closely  following 
him,  and  about,  himself,  to  turn  in  at  the  door,  was,  by  a 
sudden  and  violent  jerk  of  the  car,  thrown  backward  off  the 
platform  to  the  ground,  sustaining  serious  and  painful  injuries. 
While  there  was  an  iron  railing  or  protection  guard  at  the 
rear  of  the  platform,  it  did  not  extend  across  its  entire  length. 
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There  was  the  nsnal  break  at  the  center,  intended,  when  not 
nsed  as  a  passageway,  to  be  spanned  by  a  chain.  Bnt  the 
chain  was  not  op  at  the  time  in  qaestion,  and  through  this 
open  space  plaintiff  was  precipitated  to  the  ground.  Suffi- 
cient time  to  board  the  car  and  reach  a  place  of  safety  inside 
the  caboose  was  not  given  the  plaintiff  before  the  train  was 
started  and  the  violent  larching  of  the  car  came.  This  was 
actionable  negligence  and  defendant  must  answer  for  the  dam- 
ages occasioned. 

The  Issue  is  one  of  fact,  and  we  give  conclusions  merely,  be- 
lieving that  a  lengthy  discussion  of  the  testimony  would  serve 
no  useful  purpose.  With  regard  to  the  quantum  of  damages, 
the  sum  allowed  by  the  triail  judge  is  deemed  insufficient.  Plain- 
tiff is'Meft'handed."  It  was  his  left  arm  that  was  injured  by 
the  fall.  The  nature  of  the  injury  is  thus  described  by  the 
company's  surgeon  who  attended  him:  '' Dislocation  of  both 
bones  of  the  forearm  and  the  humerus  of  the  upper  bone  of 
the  arm;  one  bone  in  front  and  the  other  behind  the 
humerus."  Asked  how  far  did  the  two  small  bones  of  the 
lower  arm  pass  above  the  elbow,  he  answered:  ''That  is  hard 
to  say.  The  bones  were  so  you  could  pull  them  up  or  down, 
whichever  way  you  tried."  He  was  put  under  the  influence 
of  chloroform,  the  arm  operated  on  and  then  incased  in 
plaster  of  paris.  The  doctor  states  it  was  rather  an  unusual 
injury.  Plaintiff  says  the  injury  was  at  the  elbow  and  the 
bones  could  be  pulled  backward  and  forward ;  that  he  suffered 
intense  pain — far  greater  than  he  had  ever  before  experien- 
ced. He  is  a  young  man  23  years  of  age,  unmarried,  but 
supports  an  aged  mother.  It  is  shown  he  is  industrious,  had 
worked  for  years  at  a  large  sawmill  at  an  occupation  which 
required  the  full  use  of  the  arm  that  was  injured.  He  earned 
$40  a  month,  but  since  the  accident  has  not  been  able  to  con- 
tinue at  that  work.  Has  had  to  engage  in  lighter  labor  at 
smaller  remuneration.  He  lost  considerable  time  in  conse^ 
quence  of  his  injuries.  Says  the  joint  of  the  elbow  which 
sustained  the  injury  is  abnormally  large;  that  his  arm  has 
never  fully  recovered.  Twelve  hundred  and  fifty  dollars,  or 
an  increase  of  $500  over  the  sum  allowed,  is  none  too  large  for 
injury  and  damage  of  this  character. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from  be  increased  to  $1,250,  with  legal 
interest  from  judicial  demand,  and  as  thus  amended  the  same 
is  affirmed  at  the  cost  of  defendant  in  both  courts. 


Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Go. 

{Circuit  Couft  of  Appeals  y  Sixth  Circuity  July  S,  igo2.) 

[118  Fed.  Rep.  113.] 

Carriers  of  Live  Stock— Delivery — Stocic  Yards. 

Where  a  railroad  company  has,   by   building    stock   yards,    or  by 
contract  with  a   stock   yards  company,  made  adequate  provision  ft>r 
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the  discharge  of  its  dnty  as  a  common  carrier  with  respect  to  live 
stock  shipped  over  its  line  to  a  city,  it  is  not  required  by  the  common 
law  to  make  delivery  of  stock  consigned  to  such  city  to  connecting 
roads  for  delivery  at  other  stock  yards  therein. 

Same — Discrimination — Interstate  Commerce  Act. 

It  is  the  duty  of  a  carrier  of  live  stock  to  provide  reasonable  facili- 
ties for  the  unloading  and  care  of  such  stock ;  and  where  it  has  done 
•Oy  either  by  building  stock  yards  of  its  own  or  by  contract  with  a 
stock  yards  company,  its  refusal  to  deliver  stock  to  other  stock  yards 
in  the  same  cHy  is  not  an  unlawful  discrimination,  in  violation  of 
section  3  of  the  interstate  commerce  act  (24  Stat.  380). 

Same — Connecting  Railroads — Interchange  of  Traffic. 

In  the  absence  of  statutory  provision,  the  interchange  of  traffic 
between  two  connecting  railroads  is  a  matter  for  contract  between 
them,  and  the  courts  have  no  power  to  compel  such  interchange,  or 
to  fix  the  terms  on  which  it  shall  be  made.  Nor  is  such  power  con- 
ferred upon  the  courts  by  the  interstate  commerce  act. 

Same — Interstate  Commerce — State  Regulation.  ' 

A  stat^  is  without  power  to  compel  a  railroad  company  to  transfer 
cars  of  live  stock  to  a  connecting  road  at  a  point  of  connection  within 
the  state,  where  the  shipment  was  received  in  another  state,  and  is, 
therefore,  a  subject  of  interstate  commerce. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Kentucky. 

This  is  a  bill  filed  by  the  stock  yards  company  against  the 
railroad  company  seeking  a  mandatory  injunction  requiring  the 
railroad  company  to  receive,  transfer,  transport,  and  deliver 
shipments  of  live  stock  tendered  to  it  outside  the  state  of 
Kentucky,  consigned  or  tendered  to  be  consigned  to  any  points 
of  physical  connection  between  its  line  and  the  line  of  the 
Southern  Railway  Company  in  Kentucky,  and  designated  for 
the  Central  Stock  Yards  or  its  station  in  Kentucky ;  and  in 
like  manner  to  deliver,  transport,  and  transfer  such  consign- 
ment to  any  person  to  whom  it  may  be  billed  at  said  stock 
yards ;  and,  further,  to  recognize  the  right  of  the  consignor 
and  the  consignee  to  change  at  any  of  the  stations  of  the  said 
company  the  destination  of  said  shipment,  so  as  to  make 
delivery  in  the  manner  agreed  upon  at  a  point  of  physical  con- 
nection between  the  lines  of  the  Southern  Railway  Company 
and  the  Louisville  &  Nashville  Railroad  Company  for  delivery 
to  said  Central  Stock  Yards;  also  seeking  a  temporary  injunc- 
tion and  damages  in  the  sum  of  $3,000.  The  Central  Stock 
Yards  Company  is  a  duly  organized  corporation  authorized  to 
conduct  a  general  business  in  the  state  of  Kentucky.  The 
Louisville  &  Nashville  Railroad  operates  in  the  states  of  Ken- 
tucky, Tennessee,  Alabama,  Georgia;  Mississippi,  Louisiana^ 
Florida,  Indiana,  and  Illinois  as  a  common  carrier.  The 
Central  Stock  Yards  Company  has  located  its  plant  just  out- 
side the  city  of  Louisville,  where  it  has  facilities  for  receiv- 
ing, unloading:,  feeding,  and  caring  for  live  stock.  This  plant 
is  about  nine  miles  from  the  terminus  of  the  Southern  Rail- 
road in  the  city  of  Louisville.  It  is  further  alleged  that  the 
Southern  Railway  Company  has  established  a  station,  known 
as  the  ''Central  Stock  Yards,"  at  or  near  the  location  of  the 
plant. 
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The  defendant  company  refused  to  receive  stock  from 
points  outside  the  state  of  Kentucky  billed  to  the  Central 
Stock  Yards  Company,  or  to  any  person  in  its  care,  asserted 
the  right  to  deliver  all  live  stock  designated  for  Louisville 
passing  over  its  own  lines  at  the  Bourbon  Stock  Yards,  shown 
on  the  map  at  H,  with  which  company  the  defendant  has  a 
contract, — the  Louisville  &  Nashville  Railroad  Company 
agreeing  that  it  would  not  lease,  rent,  or  sell  within  the  city 
of  Louisville  for  the  establishment  of  any  other  stock  yards, 
or  establish  any  other  stock  yards  within  or  adjacent  to  said 
city ;  that  it  will  deliver,  and  cause  to  be  delivered,  so  far  as 
it  legally  may,  all  live  stock  shipped  over  the  lines  of  the 
defendant  company  consigned  to  the  city  of  Louisville,  and 
will  load  all  stock  for  other  persons  at  said  city  at  said  yards ; 
providing  that,  if  the  terms  of  such  agreement  should  be  invali- 
dated by  any  judgment  or  order  of  the  court,  or  by  legislative 
requirement,  then  the  stock  yards  company  should  have  no 
claims  for  damages  against  the  railroad  company  arising  out 
of  the  terms  of  the  contract.  The  Central  Stock  Yards  Com- 
pany is  a  corporation,  and  was  established  by  an  agreement 
with  the  Southern  Railway  Company,  making  it  the  stock 
yards  of  that  company  in  Louisville  and  vicinity.  It  is  claimed 
that  the  complainant  has  a  right  to  compel  the  shipment  of 
live  stock  and  transfer  of  cars  consigned  to  the  Central  Stock 
Yards  Company  at  one  of  the  points  of  physical  connection 
with  the  Southern  Railway  upon  three  grounds:  (i)  That 
such  is  the  legal  duty  of  the  defendant  company  as  a  common 
carrier.  (2)  Because  of  the  requirements  of  the  act  to  regu- 
late commerce,  passed  by  the  congress  of  the  United  States 
on  February  4,  1887,  known  as  the  '' Interstate  Commerce 
Act."  (3)  By  amended  bill,  that  such  is  the  duty  of  the  cor- 
poration under  the  constitution  and  laws  of  the  state  of  Ken- 
tucky. The  circuit  court  dismissed  the  application  for  a 
temporary  injunction,  and  afterwards  dismissed  the  bill  for 
want  of  jurisdiction  in  equity.     Complainant  appeals. 

J.  C.  Dodd  and  W.  M.  Smith,  for  appellant. 
Helm  Bruce  and  Ed.  Baxter,  for  appellee. 

Before  LURTON,  DAY,  and  SEVERENS.  Circuit  Judges, 

DAY,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  discussion  in  this  case  has  taken  a  wide  range.  In  our 
opinion,  it  may  be  disposed  in  the  solution  of  a  few  leading 
propositions,  the  first  being:  Is  there  a  right,  independent 
of  a  statute,  to  require  the  railroad  company  to  receive  the 
live  stock  for  shipment  to  the  Central  Stock  Yards,  and  to 
deliver  the  cars  at  a  point  of  connection  with  the  Southern 
Railroad  in  Louisville  for  transportation  thereto?  It  is 
apparent  from  a  consideration  of  the  testimony  that  the  Cen- 
tral Stock  Yards  Company  is  primarily  the  stock  yards  of  the 
Southern  Railway  Company.  It  is  true  the  location  is  just 
beyond  the  city  limits,  but  the  business  to  be  transacted  is 
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the  Lonisville  business  in  the  sale  and  forwardinfi:  of  stock  in 
these  yards.  The  contract  through  which  the  Central  Stock 
Yards  originated  is  in  the  record,  and  there  we  find  an  agree- 
ment between  the  Southern  Railway  Company  and  the  Cen- 
tral Stock  Yards  Company  in  which  is  recited  the  desire  of 
the  railroad  company  to  establish  a  general  stock  depot  '4or 
the  receiving  and  delivery  of  stock  at  Louisville,  Kentucky." 
After  stipulations  as  to  the  reception  and  care  of  the  stock, 
iit  is  further  provided  that  the  railroad  company  will  establish 
the  premises  of  the  stock  yards  company  as  its  stock  depot  for 
the  purpose  of  handling  like  stock  to  and  from  Louisville,  and 
agrees  not  to  sell,  lease,  or  use,  or  license  to  be  used,  any  part 
of  its  ground  in  or  adjacent  to  Louisville  for  the  establishment 
of  any  other  stock  yards,  or  otherwise  facilitate  the  establish- 
ment of  any  other  stock  yards  in  the  city,  and  will  establish 
no  other  stock  yards  depot  at  or  near  said  city.  The  railroad 
company  further  agrees  to  establish  Louisville  rates  to  and 
from  the  premises  of  the  said  company  on  certain  lines.  It 
is  apparent  from  these  stipulations  of  the  contract  that  the 
parties  understood  that  the  Central  Stock  Yards  was  intended 
to  be,  as  in  fact  it  is,  a  Louisville  stock  yards,  to  be  used,  aa 
is  recited  in  the  contract,  in  building  up  the  live-stock  business 
to  and  from  Louisville.  We  have  no  question  that  the  Cen- 
tral Stock  Yard  is  as  distinctly  a  yard  for  the  transaction  of 
the  business  of  receiving,  keeping,  and  selling  of  stock  at 
Louisville  as  is  the  Bourbon  Stock  Yards,  established  for  the 
same  purpose  by  contract  with  the  defendant  company.  The 
question  on  this  branch  of  the  case  is  thus  narrowed  to  the 
consideration  of  the  rights  of  the  complainant  to  require  of 
the  Louisville  &  Nashville  Railroad  Company  shipments  and 
transfers  to  the  Central  Stock  Yards  Company,  over  the  con- 
nection with  the  Southern  Railroad,  of  live  stock  whose  des- 
tination is  Louisville.  The  peculiar  duties  of  a  common 
carrier  of  live  stock  are  pointed  out  by  Mr.  Justice  Field  in 
North  Pennsylvania  R.  Co.  v.  Commercial  Nat.  Bank,  123  U. 
S.  727,  8  Sup.  Ct  266,  31  L.  Ed.  287.  The  animals  cannot 
be  turned  loose,  or  left  without  food  or  shelter  in  cars  stand- 
ing on  the  railroad  tracks  or  sidings.  They  must  be  placed 
in  suitable  quarters,  where  they  can  be  fed  and  cared  for  under 
the  charge  of  competent  agents.  The  nature  of  the  property 
requires  these  services,  essential  to  the  discbarge  of  the  duty  of 
the  carrier  in  the  safe  transportation  and  delivery  of  live  stock. 
JPor  this  purpose  it  is  the  duty  of  the  carrier  to  make  provision 
by  suitable  yards  and  proper  equipment  and  competent  per- 
sons to  manage  and  control  the  care  and  delivery  of  the  live 
stock.  We  perceive  no  reason  why  this  duty  cannot  be  dis- 
charged by  contract  with  proper  persons  or  companies  who 
shall  undertake  the  same  under  the  responsibility  of  the  car- 
rier. Such  a  contract  was  enforced  in  Railroad  Co.  v. 
Struble,  109  U.  S.  381,  3  Sup.  Ct.  270,  27  L.  Ed.  970.  Justice 
Harlan  observed  in  Stock  Yards  Co.  v.  Keith,  139  U.  S.  128- 
136,  II  Sup.  Ct.  461.  4^  35  Lp-  Ed.  73: 
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*4t  did  not  concern  them  [the  complainants]  whether  the 
raikoad  company  duly  maintain  stock  yards  or  employed 
another  company  or  corporation  to  supply  the  facilities  (or 
receiving  and  delivering  live  stock  it  was  under  the  obligation 
to  the  public  to  provide." 

There  is  no  showing  of  the  inadequacy  of  the  Bourbon 
Stock  Yards  Company  in  the  matter  of  accommodations  for 
receiving  and  caring  for  cattle.  The  defendant  has  there 
made  provisions  ample  for  the  care  of  such  stock  with  a  com- 
pany obligated  to  discharge  the  duties  in  this  behalf  required 
by  the  law  of  common  carriers.  Is  the  defendant  obliged  by 
law  to  make  Louisville  delivery  at  other  points  by  making 
connections  for  other  Louisville  stock  yards?  We  think  this 
question  must  be  answered  in  the  negative.  To  all  intents  it 
was  so  answered  by  this  court  in  Butchers'  &  Drovers*  Stock 
Yards  Co.  v.  Louisville  &  N.  R.  Co.,  14  C.  C.  A.  290,  67 
Fed.  3S.  In  that  case  the  raihroad  company  had  entered  into 
a  contract  with  the  Union  Stock  Yards  Company,  which 
made  it  the  stock  yards  depot  of  the  Louisville  &  Nashville 
Railroad  Company  at  Nashville.  A  spur  track  had  been  run 
down  Front  street,  in  Nashville,  for  the  accommodation  of 
freight  shippers  not  handling  live  stock.  About  40  feet  from  • 
this  track  the  Butchers'  &  Drovers'  Company  established  an . 
independent  stock  yards.  The  Butchers'  &  Drovers'  Com- 
pany sought  a  mandatory  injunction  to  compel  the  raihroad 
company  to  build  or  allow  to  be  built  a  side  track  connecting 
the  spur  track  with  the  complainant's  stock  yards,  there  to 
deliver  and  receive  cattle  consigned  or  shipped  by  the  com-t 
plainant.  The  obtaining  of  the  right  of  way  and  the  expense 
of  building  the  side  track  were  not  required  of  the  defendant 
company,  and  are  not  elements  essential  to  the  dispibsition  of 
the  case  in  the  opinion  rendered  by  Judge  Taft.  The  conten- 
tion of  the  railroad  company  that,  having  established  a  live- 
stock depot  in  Nashville,  for  the  reception  and  delivery  of 
stock  in  that  city,  it  could  not  be  compelled  to  receive  and 
deliver  from  another  depot  in  the  city,  was  sustained.  Judge 
Taft  quotes  from  the  opinion  of  Judge  Harlan  in  Stock  Yards 
Co.  V.  Keith,  139  U.  S.  128,  11  Sup.  Ct.  461,  3S  L.  Ed.  73.  as 
follows : 

''We  must  not  be  understood  as  holding  that  the  railroad 
company  in  this  case  was  under  any  legal  obligation  to  fur- 
nish, or  cause  to  be  furnished,  suitable  and  convenient  appli- 
ances for  receiving  and  delivering  live  stock  at  every  point  on 
its  line  in  the  city  of  Covington  where  persons  engaged  in 
buying,  selling,  or  shipping  live  stock  choose  to  establish 
yards.  In  respect  to  the  mere  loading  and  unloading  of  live 
stock,  it  is  only  required,  by  the  nature  of  its  employment,  to 
furnish  such  facilities  as  are  reasonably  sufficient  for  the  busi- 
ness at  that  city.  So  far  as  the  record  discloses,  the  yards 
maintained  by  the  appellant  are,  for  the  purposes  just  stated, 
equal  to  all  the  needs,  at  that  city,  of  shippers  and  consignors 
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of  live  stock ;  and,  if  the  appellee  had  been  permitted  to  nse 
them  without  extra  charge  for  mere  'yardage/  they  woald 
have  been  withont  just  grounds  of  complaint  in  that  regard, 
for  it  did^  not  concern  them  whether  the  railroad  company 
itself  maintained  stock  yards,  or  employed  another  company 
or  corporation  to  supply  the  facilities  for  receiving  and 
delivering  live  stock  it  was  under  obligation  to  the  public  to 
furnish.  But,  as  the  appellant  did  not  accord  to  appellees  the 
privileges  they  were  entitled  to  from  its  principal,  the  carrier, 
and  as  the  carrier  did  not  offer  to  establish  a  stock  yard  of  its 
own  for  shippers  and  consignees,  the  court  below  did  not  err 
in  requiring  the  railroad  company  and  the  receivers  to  receive 
and  to  deliver  live  stock  from  and  to  the  appellees  at  their 
stock  yards  in  the  immediate  vicinity  of  the  appellant's  yards, 
when  the  former  were  put  in  proper  condition  to  be  used  for 
that  purpose,  under  such  reasonable  regulations  as  the  rail- 
road company  might  establish.  It  was  not  within  the  power 
of  the  railroad  company,  by  such  agreement  as  that  of  Novem- 
ber 19,  1881,  or  by  agreement  in  any  form,  to  burden  the 
appellees  with  charges  for  services  it  was  bound  to  render 
without  any  other  compensation  than  the  customary  charges 
for  transportation." 

We  think  this  language  is  no  less  applicable  to  the  case 
under  consideration.  The  Louisville  &  Nashville  Raihroad 
Company  has  by  contract  arranged  for  the  discharge  of  its 
duties  to  shippers  of  live  stock  at  the  Bourbon  Stock  Yards. 
The  proof  does  not  show  that  these  accommodations  are 
inadequate,  or  the  charges  illegal.  It  would  doubtless  be  con- 
venient, and  promote  the  business  of  dealers  and  shippers,  if 
other  facilities  were  afforded ;  but  we  find  in  the  law  nothing 
aside  from  a  positive  statute  that  requires  more  ample  pro- 
vision at  th6  hands  of  the  respondent. 

It  is  further  alleged  in  the  bill  that  the  refusal  to  make  the 
desired  shipping  and  transfer  of  stock  to  the  yards  of  the  com- 
plainant is  a  violation  of  section  3  of  the  interstate  commerce 
act,  which  provides: 

''That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  act  to  make  or  give  undue  or  unrea- 
sonable preference  or  advantage  to  any  particular  person, 
firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever.  Every 
common  carrier  subject  to  the  provisions  of  this  act  shall, 
according  to  their  respective  powers,  afford  all  reasonable, 
proper  and  equal  facilities  for  the  interchange  of  traffic  be- 
tween their  respective  lines,  and  for  the  receiving,  forward- 
ing and  delivering  of  passengers  and  property  to  and  from 
their  respective  lines,  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges  between  such 
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connecting  lines;  but  this  shall  not  be  constraed  as  requiring 
any  snch  common  carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  engaged  in  like  basi- 
nessl" 

The  claim  is  that,  having  granted  certain  rights  and  privi- 
leges to  the  Bourbon  Stock  Yards  Company,  this  section 
guaranties  equal  privileges  to  the  Central  Stock  Yards  Com- 
pany. This  construction  of  the  act  is  not  sustainable.  It  is 
the  duty  of  the  railroad  company  to  provide  reasonable  facili- 
ties for  the  unloading  and  care  of  live  stock.  This  duty  it 
might  discharge  by  itself  furnishing  sufficient  facilities,  or  it 
might  contract  with  others  to  make  such  provision.  The 
respondent  has  chosen  the  latter  course.  By  contract  with 
the  Bourbon  Stock  Yards  Company  it  has  provided  facilities 
for  the  care  of  stock  received  at  Louisville.  These  facilities 
cannot  be  denied  to  some  and  afforded  to  others.  But  this  is 
far  from  saying  that  it  was  the  purpose  of  the  law  to  (tictate 
to  common  carriers  the  means  by  which  it  shall  discharge  its 
obligations  to  shippers.  To  hold  otherwise  would  be,  having 
regard  to  the  present  case,  to  require  the  railroad  company  to 
make  connections  with  as  many  stock  yards  companies  as 
may  see  fit  to  provide  facilities  equal  to  those  furnished  by 
the  company  or  its  agents.  This  would  be  carrying  the  act 
far  beyond  its  terms  and  purposes.  Kentucky  &  I.  Bridge 
Co.  V.  Louisville  &  N.  R.  Co.  (C.  C.)  37  Fed.  621,  2  L.  R.  A. 
289. 

These  considerations  dispose  of  this  branch  of  the  case.  If 
it  coqld  be  regarded  as  one  involving  the  right  to  require  one 
raihroad  to  interchange  traffic  with  another,  the  position  of 
the  complainant  would  be  equally  untenable.  At  common 
law  a  railroad  company  is  only  bound  to  transport  freight  to 
its  own  terminus.  The  rule  is  thus  stated  in  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  no  U.  S.  667,  4  Sup. 
Ct.  1 8s,  28  L.  Ed.  291 : 

''At  common  law  a  carrier  is  not  bound  to  carry  except  -  on 
his  own  line,  and  we  think  it  quite  clear  that,  if  he  contracts 
to  go  beyond,  he  may,  in  the  absence  of  statutory  regulations 
to  the  contrary,  determine  for  himself  what  agencies  he  will 
employ.  His  contract  is  equivalent  to  an  extension  of  his 
line  for  the  purposes  of  his  contract ;  and  if  he  holds  himself 
out  as  a  carrier  beyond  his  line,  so  that  he  may  be  required  to 
carry  for  all  alike,  he  may  nevertheless  confine  himself  in 
carrying  to  the  particular  route  he  chooses  to  use.  He  puts 
himself  in  no  worse  position,  by  extending  his  route  with  the 
half  of  others,  than  he  would  occupy  if  the  means  of  trans- 
portation employed  were  all  his  own.  He  certainly  may  select 
his  own  agencies  and  his  own  associate  for  doing  his  own 
work." 

It  is  averred  in  the  bill  that  the  Southern  Railway  Com- 
pany has  notified  the  respondent  that  it  would  be,  and  now 
is,  willing  to  be  responsible  from  points  of  physical  connec- 
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tion  with  the  Looisville  &  Nftshville  Railroad  for  the  deliyery 
of  such  live  stock  and  the  collection  of  all  charges  on  the 
same,  and  woald  promptly  retom  to  snch .  points  of  conneo- 
tioo  all  empty  cars,  and  woald  account  for  all  freight  charges 
collected  ia  the  usnal  way.  This  may  be  tme,  and  would 
possibly  be  a  reasoaable  arrangement.  Bat  have  the  courts 
the  right,  in  the  absence  of  gtatnte,  to  dictate  to  carriers  the 
Contracts  they  shall  make  in  the  interdmige  of  traffic,  and  to 
require  such  to  be  carried  out  as  the  courts  deem  reasomUe? 
The  billing  and  transfer  of  freight  from  outside  points  over 
the  two  raihroads  is  a  matter  of  arrangement  between  them. 
The  proportion  of  the  joint  tariff  each  shall  receive,  the 
handling  of  cars,  the  liability  of  one  to  the  other,  and  other 
matters,  are  to  be  determined  by  the  contract  between  the 
parties.  Each  controls  its  own  raihroad,  and  may  determine 
for  itself  upon  what  terms  it  will  unite  in  a  joint  tariff.  No 
arrangement  exists  with  the  Southern  Railroad  for  the  trans- 
portation and  delivery  of  cars  of  live  stock  to  the  Central 
Stock  Yards,  if  that  can  be  assumed  to  be  a  station  on  the  line 
of  the  Southern  Railroad;  nor  do  we  think  a  court  of  equity 
has  the  power  to  make  one,  and  supervise  its  execution ;  nor 
has  this  right  been  conferred  upon  the  courts  by  the  inter- 
state commerce  act.  This  doctrine  is  so  thoroughly  estab- 
lished as  to  require  no  more  than  the  citation  of  the  authori- 
ties in  support  of  it.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver 
&  N.  O.  R.  Co.,  no  U.  S.  667,  4  Sup.  Ct.  185,  28  L.  Ed.  291; 
Express  Cases,  117  U.  S.  i,  6  Sup.  Ct.  S42,  628,  29  L.  Ed. 
791;  Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  R  Co.,  ii; 
U.  S.  S87.  6  Sup.  Ct.  194,  29  L.  Ed.  499;  Northern  Pac.  R. 
Co.  V.  Dttstin,  142  U.  S.  492,  12  Sup.  Ct.  283,  35  L.  Ed.  1092; 
Kentucky  &  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.) 
37  Fed.  S67.  2  L.  R.  A.  289;  Little  Rock  &  M.  R.  Co.  v.  St. 
Louis,  I.  &  M.  Ry.  Co.  (C.  C.)  41  Fed.  559;  Oregon  Short 
Line  &  U.  N.  R.  Co.  v.  Northern  Pac.  R.  Co.  (C.  C.)  51  Fed. 
47S;  St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.  (C.  C.) 
65  Fed.  39;  Allen  &  Lewis  v.  Oregon  R.  &  Nav.  Co.  (C.  C.) 
98  Fed.  16. 

It  is  farther  alleged  that  the  duty  of  complying  with  the 
complainant's  demand  rests  upon  the  defendant  company  be- 
cause of  the  requirements  of  the  constitution  of  the  state  of 
Kentucky  and  the  laws  passed  in  pursuance  thereof.  Assum- 
ing, without  deciding,  that  the  Kentucky  constitution  and 
legislation  require  the  defendant  company  to  receive,  deliver, 
transport,  and  transfer  freight  to  any  point  that  is  in  physical 
connection  with  the  tracks  of  another  company,  so  that  the 
complainant  has,  as  to  traffic  originating  in  Kentucky,  the 
right  to  require  that  the  shipment  be  received  and  transported 
in  accordance  with  the  prayer  of  the  bill,  the  question  re- 
mains, have  the  Kentucky  constitution  and  statutes  any 
operations  beyond  the  limits  of  that  state?  The  interstate 
commerce  clause  of  the  federal  constitution  has  given  rise  to 
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much  litifiration  and  frequent  construction  by  the  supreme 
court.  It  is  thoroughly  settled  that  the  power  of  congress  to 
regulate  commerce  is  plenary,  and  no  state  has  the  right  to 
riegulate  purely  interstate  commerce.  On  the  other  hand,  the 
state  has  the  right  to  make  provisions  as  to  matters  within  its 
own  boundaries  intended  as  aids  to  commerce,  not  thereby 
regulating  interstate  traffic.  Without  undertaking  to  recon- 
cile or  consider  the  numerous  decisions,  we  may  refer  to 
Mobile  Co.  v.  Kimball,  102  U.  S.  691,  26  L.  Ed.  238.  Mr. 
Justice  Field,  with  his  usual  clearness,  has  called  attention  to 
the  sound  rqles  of  construction  to  determine  what  is  and  what 
is  not  within  the  power  of  a  state : 

''Perhaps  some  of  the  divergence  of  views  upon  thfs  ques- 
tion among  former  judges  may  have  arisen  from  hot  always 
bearing  in  mind  the  distinction  between  commerce,  as  strictly 
defined,  and  its  local  aids  or  instruments  or  measures  taken 
for  its  improvement.  Commerce  with  foreign  countries  and 
among  the  states,  strictly  considered,  consists  in  intercourse 
and  traffic,  including  in  these  terms  navigation  and  the  trans- 
portation and  transit  of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities.  For  the  regu- 
lation of  commerce,  as  thus  defined,  there  can  be  only  one 
system  of  rules,  applicable  alike  to  the  whole  country;  and 
the  authority  which  can  act  for  the  whole  country  can  alone 
adapt  such  a  system.  Action  upon  it  by  separate  states  is  not, 
therefore,  permissible."    Page  702,  102  U.  S.,  26  L.  Ed.  238. 

It  is  within  the  power  of  a  state  to  require  connecting  tracks 
between  two  railroad  companies  at  an  intersection  for  the 
transfer  of  cars  used  in  the  local  business  of  such  lines  of  rail- 
road. This  may  have  been  necessary  for  the  accommoda- 
tion of  state  commerce.  Railroad  Co.  v.  Jacobson,  179  U.  S. 
287,  21  Sup.  Ct.  115,  4S  L.  Ed.  194.  So  it  is  competent  for  a 
state  to  require  a  railroad  company  to  stop  a  certain  number 
of  trains  each  day  at  stations  having  a  certain  number  of 
inhabitants,  within  the  state.  Such  regulations  do  not  inter- 
fere with  the  delivery  or  transportation  of  passengers  traveling 
between  states  in  such  wise  as  to  be  regulations  affecting 
interstate  traffic.  The  statute  simply  amounted  to  requiring 
three  trains  of  the  company  to  stop  at  the  station  named  each 
day.  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285,  19 
Sup.  Ct  465,  43  L.  Ed.  702.  Likewise  a  state  may  require  a 
telegraph  company  to  deliver  a  message.  Telegraph  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct.  934*  40  L.  Ed.  1105.  But  it 
is  thoroughly  well  settled  that  a  state  may  not  regulate  inter- 
state commerce,  using  the  terms  in  the  sense  of  intercourse 
and  the  interchange  of  traffic  between  the  states.  In  the  case 
at  bar  we  think  the  relief  sought  pertains  to  the  transporta- 
tion and  delivery  of  interstate  freight.  It  is  not  the  means  of 
*  making  a  physical  connection  with  other  railroads  that  is 
aimed  at,  but  it  is  sought  to  compel  the  cars  and  freight 
received  from  one  state  to  be  delivered  to  another  at  a  par- 
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ticular  place  and  in  a  particular  way.  If  the  Kentucky  con- 
stitution could  be  given  any  such  construction,  it  would  follow 
it  could  regulate  interstate  commerce.  This  it  cannot  do. 
We  reach  the  conclusion  that  no  case  was  made  justifying 
the  relief  prayed  for,  and  that  there  was  no  error  committed  in 
dismissing  the  bill.    Judgment  afiirmed. 


Wallace  ei  al.  v,  Arkansas  Cent.  R.  Co. 

(Circuit  Court  of  Appeals ^  Eighth  Circuity  October  ^7,  igo9j) 

[118  Fed.  Rep.  422.] 

Carriers — Tariff  Schedule  Fixed  by  State  Commission — Constitution- 
ality. 
A  railroad  company  is  entitled  to  an  injunction  restraining  a  state 
railroad  commission  from  putting  in  force  a  proposed  tariff  schedule 
where  the  bill  alleges  that  the  rates  established  by  such  schedule  will 
amount  to  a  taking  of  complainant's  property  without  due  process  of 
law,  by  reducing  its  earnings  far  below  the  amount  required  to  pay 
its  operating  expenses,  taxes,  and  fixed  charges,  and  the  cause  is 
submitted  for  final  decision  on  demurrer  to  other  paragraphs  of  the 
bill,  and  without  any  denial  of  such  allegation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

George  W.  Murphy,  Atty.  Gen.,  for  the  State. 
Oscar  L.  Miles  (George  E.  Dodge  and  B.  S.  Johnson,  on 
the  brief),  for  appellee. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

THAYER,  Circuit  Judge.-  The  record  in  this  case  dis- 
closes that  the  Arkansas  Central  Railroad  Company,  the 
appellee,  filed  a  bill  against  Jermiah  G.  Wallace,  Felix  M. 
Hanley,  and  Henry  W.  Wells,  composing  the  board  of  rail- 
road commissioners  of  the  state  of  Arkansas,  whereby  it 
prayed  for  an  injunction  restraining  said  board  of  railroad 
commissioners  from  putting  in  force  a  certain  freight  tariff 
applicable  to  certain  railroads  in  the  state  of  Arkansas,  which, 
by  an  order  of  the  board,  had  been  adopted  and  made  effec- 
tive as  of  August  2,  iQoo,  and  declared  to  supersede  all  other 
tariff?  then  in  effect  on  said  railroads.  Besides  asking  for  an 
injunction  restraining  the  commission  from  putting  this  tariff 
in  force,  the  railroad  company  also  asked  for  an  injunction 
restraining  the  commissioners  from  instituting  any  suits 
against  the  complainant  for  the  recovery  of  any  penalties 
under  the  laws  of  the  state  by  virtue  of  the  fact  that  the  com- 
plainant had  not  adopted  and  made  such  rates  effective  on  its 
road  as  it  was  ordered  to  do.  At  a  later  date  the  term  of 
office  of  Henry  W.  Wells,  one  of  the  commissioners,  having 
expired,  and  Abner  Gaines  having  been  elected  in  his  place, 
he  was  substituted  as  one  of  the  defendants  in  place  of  Wells. 
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On  the  presentation  of  the  bill  of  complaint  to  the  honorable 
Jacob  Trieber,  United  States  district  judge  for  the  Eastern 
district  of  Arkansas,  a  temporary  restraining  order,  snch  as 
was  asked,  was  granted  at  chambers  on  August  2,  1900.  At  a 
later  date,  to  wit,  on  August  14.  1900,  the  complainant  com- 
pany obtained  leave  to  file  an  amended  or  substituted  bill  of 
complaint,  which  was  thereupon  filed.  It  will  sufiice  to  say, 
of  the  original  and  substituted  bills,  that  by  the  fifth  and  tenth 
paragraphs  thereof  it  was  charged,  in  substance,  that  the  effect 
of  the  freight  tariff  which  had  been  put  in  force  by  the  order 
of  the  commission  was  to  establish  a  joint  through  rate  as 
between  the  complainant  and  connecting  carriers,  and  it  was 
ayerred  that  by  the  laws  of  the  state  of  Arkansas,  under  which 
the  commission  acted,  no  power  or  authority  was  given  to  it 
to  establish  a  joint  through  tariff  as  between  the  complainant 
company  and  other  railroads  upon  freight  which  was  carried 
wholly  within  the  state,  and  that  the  tariff  which  the  commis- 
sion had  attempted  to  put  in  force  was  void  and  illegal  for 
that  reason.  In  another  paragraph  of  the  original  and  sub^ 
stituted  bills,  being  paragraph  7,  the  complainant  alleged  that 
the  schedule  of  rates  which  had  been  put  in  force  by  the  com- 
mission as  of  August  2,  1900,  and  concerning  which  complaint 
was  made  as  above, — because  it  established  a  joint  through 
rate, — would,  if  put  in  force,  reduce  the  revenues  of  the  com- 
plainant to  the  extent  of  33i  per  cent,  below  its  present  reve- 
nue, and  would  amount  to  a  confiscation  of  the  complainant's 
railroad  property,  and  have  the  effect,  if  put  in  force,  of  tak- 
ing the  complainant's  property  for  public  use  without  just 
compensation,  in  violation  of  the  provisions  of  the  constitu- 
tion of  the  United  States. 

The  defendants  below,  who  are  the  appellants  in  this  court, 
filed  an  answer  to  the  original  and  substituted  bills  on  Feb- 
ruary 2,  1901;  but  subsequently,  on  April  2$,  1901,  they 
appeared  by  their  solicitor,  and  by  leave  of  court  withdrew 
the  aforesaid  answer,  and  filed  a  demurrer  to  paragraphs  S 
and  10  of  the  complaint,  which,  as  before  stated,  averred,  in 
substance,  that  the  laws  of  the  state  of  Arkansas  did  not  vest 
in  the  commission  the  power  to  establish  joint  rates  between 
connecting  carriers,  such  as  the  commission  had  attempted  to 
establish.  On  the  hearing  of  the  demurrer  to  the  fifth  and 
tenth  paragraphs  of  the  bill  the  same  was  overruled.  The 
defendants  thereupon  declined  to  plead  further,  and  an  order 
was  subsequently  entered  making  the  temporary  injunction 
perpetual,  and  adjudging  that  the  complainant  recover  its 
costs  and  have  execution  therefor.  In  other  words,  a  final 
decree  was  entered  in  favor  of  the  complainant  below.  The 
case  comes  to  this  court  on  appeal  from  the  last- mentioned 
decree. 

It  is  obvious,  we  think,  that  no  relief  can  be  afforded  to  the 
appellants  in  this  court,  whether  the  action  of  the  lower  court 
upon  the  demurrer  to  the  fifth  and  tenth  paragraphs  of  the 
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bill  was  erroneoDS  or  otherwise.  Both  the  original  and  sub- 
stituted bills  contained  a  specific  allegation  that  the  tariff 
schedule  which  had  been  put  in  force  by  the  commission,  and 
made  efiectiye  as  of  August  2,  1900,  would  reduce  the  com- 
plainant's earnings  to  such  an  extent  as  would  amount  to  a 
taking  of  its  property  for  public  use  without  just  compensa- 
tion. It  was  averred  in  that  paragraph  of  the  bill  that  such 
would  be  the  effect  of  the  proposed  schedule,  because  the 
income  which  the  complainant  was  at  the  time  deriving  from 
all  sources,  by  the  use  of  its  property,  was  not  sufficient, 
under  the  existing  schedule  of  rates,  to  enable  the  company 
to  pay  its  operating  expenses,  taxes,  and  fixed  charges,  and 
that  the  proposed  schedule  of  rates  would  yield  far  less  than 
the  existing  schedule.  In  view  of  the  action  taken  by  the 
defendants  when  their  demurrer  to  the  fifth  and  tenth  par- 
agravphs  of  the  bill  was  overruled,  these  allegations  stood  con- 
fessed ;  and,  such  being  the  case,  the  decree  of  the  lower  court 
was  clearly  right  under  repeated  decisions  of  the  supreme 
court  of  the  United  States  holding  that  a  state  law  or  regula- 
tion establishing  rates  for  the  transportation  of  persons  or 
property,  such  as  will  not  admit  of  the  carrier  earning  such  a 
compensation  as  under  all  the  circumstances  of  the  case  is  just 
to  it  and  the  public,  operates  to  deprive  the  company  of  its 
property  without  due  process  of  law,  and  to  deny  to  it  the 
equal  protection  of  the  law,  in  violation  of  the  fourteenth 
amendment  to  the  federal  constitution.  Smyth  v.  Ames,  169 
U.  S.  466,  S22,  S23,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  Reagan 
V.  Trust  Co.,  IS4  U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed. 
1014.  It  maybe  that  the  failure  of  the  defendants  below  to 
deny  the  allegations  contained  in  the  seventh  paragraph  of 
the  bill  was  due  to  an  oversight,  but  i(  such  was  the  fact  the 
mistake  cannot  be  remedied  in  this  court. 

Upon  the  face  of  the  record  and  the  admitted  facts,  the 
decree  below  was  clearly  right,  and  it  should  be  affirmed.  It 
is  so  ordered. 


Cote  v.  New  York,  N.  H.  &  H.  R.  Co. 

{.Supreme  Judicial  Court  of  Massachusetts^  Bristol^  Nov.  25,  /902.) 

[65  N.  E.  Rep.  400.] 

Carriers— Injury  to    Freight— Transportation  over  Various    Lines — 
Presumption.* 
Where  freight  transported  over  various  lines   of  railway  is  injured, 
it  is  to  be  presumed,  in   the   absence   of   evidence,    that   the   injurj 
occurred  on  the  last  line. 

Appeal  from  superior  court,  Bristol  county;  Henry  K. 
Braley,  Judge. 

*8ee  generally,  foot-note  appended  to  Missouri  K.  &  T.  Ry.  Co.  v. 
Mazzie  (Tex.  Civ.  App.),  2  R.  R.  R.  950,  25  Am.  &  Eng.  R.  Cas., 
N.  S.,  950. 
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Action  by  Loais  O.  Cote  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Afi&rmed. 

A.  Anger,  for  plaintiff. 
F.  S.  Hall,  for  defendant. 

HOLMES,  C.  J.  This  is  an  action  for  damage  to  freight 
delivered  by  the  plaintiff  to  the  Boston  &  Maine  Railroad  at 
Lawrence  to  be  carried  to  New  Bedford,  and  delivered  by  that 
road  to  the  defendant  for  the  latter  to  complete  the  transpor- 
tation. The  freight  was  in  a  sealed  car,  and  it  does  not 
appear  by  which  road  the  damage  was  done.  The  case  was 
submitted  to  the  Superior  Court  on  agreed  facts  with  power 
to  draw  inferences,  and  that  court  ordered  judgment  for  the 
plaintiff.  The  defendant  appealed  rather  in  the  hope  that 
this  court  might  discover  some  distinction  between  freight 
and  passenger's  baggage  than  on  any  articulate  reason  for 
supposing  one  to  exist.  We  have  failed  to  make  the  dis- 
covery. As  was  pointed  out  in  Moore  v.  Railroad  Co.,  173 
Mass.  335,  337.  53  N.  E.  816,  73  Am.  St.  Rep.  298,  the  so- 
called  presumption  that  the  harm  was  done  on  the  last  road, 
although  started  as  a  presumption  of  fact,  has  been  fortified  if 
not  maintained  on  grounds  of  convenience.  These  grounds 
apply  equally  to  freight. 

Judgment  for  plaintiff. 

Georgia  Southern  &  F.  Ry.  Co.  v.   Cartledge. 

{Supreme  Caurt  of  Georgia^  Aug,  7,  igoi.) 

[42  S.  E.   Rep.  405.] 

Injury  to  Passenger — Subsequent  Precautions  as  Admissions  of  Negll^ 
gence.* 
That,  after  an  occurrence  resulting  in  injury  to  one  person,  another 
who  is  sought  to  be  held  accountable  therefor  took  additional  pre- 
cautions to  prevent  others  from  being  likewise  injured,  can  neither 
justly  nor  logically  be  regarded  as  an  admission  on  his  part  that 
he  was  negligent  in  not  sooner  observing  such  precautions.  Prior  de- 
cisions by  this  court  virtually  to  the  contrary  reviewed  and  overruled. 

Same— Contributory  Negligence. 

It  affirmatively  appearing  from  the  evidence  in  the  present  case 
that  the  proximate  cause  of  the  plaintiff's  injury  was  his  own  inde- 
pendent act,  for  which  there  was  no  necessity,  and  which  was  in  no 
way  brought  about  by  any  default  on  the  part  of  the  defendant  com- 
pany, he  was  not  entitled  to  recover. 

(Syllabus  by  the  Court.) 

Error  from  city  coart  of  Macon ;  W.  D.  Nottiogbam,  Judge. 
Action  by  L.  J.  Cartledge  against  tbe  Georgia  Soutbern  & 

*See  note  appended  to  Louisville  &  N.  R.  Co.  v,  Henry  (Ky. ),  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  405;  Bush  v.  Delaware,  L.  &  W.  R.  Co. 
(N.  Y.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  516;  Young  v.  Great  North- 
em  Ry.  Co.  (N.  Dak.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  72;  Fisher  v. 
Pazson  (Pa.),  8  f^m,  &  Eng.  R.  Cas.,  N.  S.,  516;  Irouisville  &  N.  R. 
Co.  V.  Bowen  (Ky.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  276. 
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Florida  Railway  Company.     From  a  judgment  for  plaintiff* 
defendant  brings  error.     Reversed. 

Hall  &  Wimberly  and  R.  C.  Jordan,  for  plaintiff  in  erron 
Gnerry  &  Hall  and  M.  F.  Hatcher,  for  defendant  in  error. 

LUMPKIN,  P.  J.  This  was  a  suit  for  damages  against  the 
railway  company  by  Cartledge,  who  set  forth  in  his  petition 
the  following  allegations  of  fact:  ''On  the  30th  day  of  Jane, 
1900,  he  was  in  the  employment  of  the  United  States  govern- 
ment in  the  railway  mail  service,  and  was,  in  the  coarse  of 
his  employment,  on  said  day  riding  upon  the  train  and  in  a 
car  of  the  said  company."  On  that  day,  ''while  on  the  rail- 
road train  of  said  company  in  the  discharge  of  his  duties  as 
mail  clerk  on  his  car  furnished  by  said  road,  *  *  *  the 
mail  grab,  which  was  fastened  on  the  outside  of  said  car,  came 
in  contact  with  a  post  standing  upon  the  platform  of  said 
railway  company  at  the  station  house  at  Sofkee."  The  result 
was  that  the  "mail  grab  was  turned  from  its  fastenings  to  the 
side  of  said  car  and  thrown  down  and  upon  the  left  hand  of 
petitioner,  who  was  at  that  time  inside  the  car,  where  he  had 
the  right  and  where  it  was  his  duty  to  be,  and  where  he  then 
was  in  the  exercise  of  all  the  care  incumbent  upon  him. 
*  *  *  Petitioner's  hand  was  terribly  mutilated,  wounded, 
and  crushed;  the  bone  in  the  first  finger  of  said  hand  being 
broken  [and]  made  permanently  useless.'*  The  injury  thus 
sustained  by  him  "was  caused  by  the  negligence  of  said  rail- 
road company  in  erecting  the  said  post  too  near  the  track  of 
said  railroad  company,  and  allowing  it  to  remain  there. "  A 
recovery  was  had  by  the  plaintiff  in  the  court  below,  and  the 
company  is  here  complaining  of  a  judgment  denying  it  a  new 
triaL 

I.  At  the  time  of  the  plaintiff's  injury  the  post  above  re- 
ferred to  "stood  thirteen  or  fonrteen  inches  from  the  side  of 
the  passing  coach.  The  plaintiff  was  permitted  to  testify,  over 
the  objection  of  the  defendant,  that  this  post  had  been  moved 
further  back  since  the  accident";  the  objection  urged  against 
the  admission  of  this  testimony  being  that  it  was  not  "com- 
petent evidence  for  the  purpose  of  showing  negligence  on  the 
part  of  the  defendant. "  Tested  by  rulings  heretofore  made 
by  this  court,  this  testimony  was  clearly  admissible.  In  Rail- 
road Co.  V.  Renz,  55  Ga.  126,  it  was  held  that,  "Upon  the 
trial  of  a  suit  against  a  street  railroad  company  for  an  injury 
sustained  by  careless  driving  over  a  sharp  curve  and  sudden 
elevation,  it  was  competent  to  show  that  the  defendant  had 
altered  the  curve  since  the  accident."  A  similar  ruling  was 
announced  in  Central  R.  R.  v.  Gleason,  69  Ga.  201.  In  Rail- 
way Co.  V.  Flannagan,  82  Ga.  580,  9  S.  E.  471,  14  Am.  St. 
Rep.  183,  the  question  arose  whether  or  not  it  was  competent 
for  the  plaintiff  to  prove  that  after  the  homicide  of  her 
husband,  who  was  run  over  and  killed  by  an  engine  belonging 
to  the  defendant,  "the  engines  of  the  company  were  run  more 
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slowly  along  the  street  which  was  the  scene  of  the  accident." 
Commenting  npon  the  relevancy  of  evidence  which  had  been 
introduced  to  establish  that  such  was  the  fact.  Chief  Justice 
Bleckley,  who  delivered  the  opinion  of  the  court,  said  (page 
S8q,  82  Ga.,  page  472,  9  S.  £.,  14  Am.  St.  Rep.  183),  ''There 
is  much  authority  to  the  contrary,    *    *    *    but  we  think 
consistency  with  our  own  decisions  requires  us  to  hold  that  it 
was  admissible."     Doubtless  influenced    by  the  intimation 
thus  thrown  out  that  the  question  presented,  were  it  an  open 
one,  would  admit  of  some  doubt,  counsel  for  the  plaintiff  in 
error  in  the  present  case  asked  and  were  granted  leave  to  re- 
view these  decisions.     We  have  accordingly  given  them  care- 
ful consideration,  with  the  result  that  we  are  constrained  to 
announce,  after  mature  deliberation,  that  our  faith  in  their 
correctness,  which  in  the  past  had  ahready  been  much  shaken, 
has  succumbed  to  the  conviction  that  they  cannot  be  defended 
either  upon  principle  or  by  the  weight  of  authority.    We  find 
upon  investigation  that  they  are  not  in  accord  with  the  rule 
which  obtains  in  England.     See  Hart  v.  Railway  Co.,  21  Law 
T.  Rep.  (N.  S.)  261.     Nor  are  they  in  harmony  with  the  con- 
sensus of  judicial  opinion  which  prevails  in  this  country.     See 
Railroad  Co.  v.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct.  $91,  36 
L.  Ed.  40$,  and  cases  cited  on  page  207,  144  U.  S.,  page  593, 
12  Sup.  Ct,  36  L.  Ed.  405;  RaihroadCo.  v.  Parker,  S  C.  C.  A. 
220,  S5  Fed.  595;  Paving  Co.  v.  Odasz,  8  C.  C.  A.  471,  60  Fed. 
71;  Motey  V.  Marble  Co.,  20  C.  C.  A.   366,  74  Fed.    156; 
Southern  Pac.  Co.  v.  Hall,  41  C.  C.  A.  50,  100  Fed.  761 ;  Rail- 
road Co.  V.  Malone,  109  Ala.   510,  20  South.  33;  Sappenfield 
V.  Railroad  Co.,  91  CaL  49,  27  Pac.   590;  Hager  v.  Southern 
Pac.  Co.,  98  Cal.   309,  33  Pac.   119;  Limberg  v.  Glenwood 
Lumber  Co.,  127  Cal.  598,  60  Pac.  176,  49  L.  R.  A.  33;  Nally 
V.  Carpet  Co.,   51   Conn.   524,  50  Am.  Rep.  47;  Harvey  v. 
Mining  Co.  (Idaho)  31  Pac.  819;  Holt  v.  Railway  Co.  (Idaho) 
35  Pac.  39;  Giffen  v.  City  of  Lewiston  (Idaho)  55  Pac.  545; 
City  of  Bloomington  v.  Legg,  151  111.   10,   37  N.  E.  696,  42 
Am.  St.  Rep.  216;  Howe  v.  Medaris,  183  111.  288,   k;5  N.  E. 
724 ;  Railroad  Co.  v.  Clem,  123  Ind.  16,  23  N.  E.  9(65,  7  L.  R. 
A.  588.  18  Am.  St.  Rep.  303;  Board  v.  Pearson,  129  Ind.  456, 
28  N.  E.  1 120;  Railroad  Co.  v.  Lee,  17  Ind.  App.  216,  46  N. 
1£«  543;  Cramer  v.  City  of  Burlington,  45  Iowa,  627;  Hudson 
V.    Raihroad    Co.,    59  Iowa,    581,  13  N.    W.    735,   44  Am. 
Rep.    692;    Beard   v.    Guild,     107    Iowa,    476,    78    N.    W. 
201;    Oil    Co.    V.    Tierney,    92    Ky.    368,     17  S.  W.  1025, 
14  L.    R.  A.   677,  36  Am.    St.  Rep.  595;  Downey  v.  Saw- 
yer, 157  Mass.  418,  32  N.  E.    654;  Dacey  v.  Raikoad  Co., 
168    Mass.    479,  47  N.    E.  418;  Turnpike  Co.  v.  Case,   80 
Md.  36,  30  Atl.  571;  Thompson  v.  Railway  Co.,  91  Mich.  256, 
51  N,  W.  99^;  Hammargren  v.  City  of  St.  Paul,  67  Minn.  6, 
69  N.  W.  470;  Ely  V.  Railway  Co.,  77  Mo.  34;  Hipsley  v. 
Railroad  Co.,  88  Mo.   348,    27  Am.   &  Eng.   R.    Cas.  287; 
Alcorn  v.  Railroad  Co.,  108  Mo.  81,  18  S.  W.  188,  53  Am.  & 
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Eng.  R.  Cas.  87 ;  Corcoran  v.  Village  of  Peekskill,  108  N.  Y. 
151,  IS  N.  E.  309;  Getty  v.  Town  of  Hamlin,  127  N.  Y.  636, 
27  N.  E.  399;  Clapper  v.  Town  of  Waterford,  131  N.  Y.  382, 
.190,  30  N.  E.  240;  Lowe  V.  Elliott,  109  N.  C.  581,  14  S.  E. 
51;  Skottowe  V.  Railway  Co.,  22  Or.  430.  30  Pac.  222,  51  Am. 
&  Eng.  R.  Cas.  444*  16  L.  R.  A.  $93;  Farley  v.  Veneer  Co., 
SI  S.  C.  222,  241,  28  S.  E.  193;  Railroad  Co.  v.  Wyatt,  104 
Tenn.  432,  s8  S.  W.  308,  78  Am.  St.  Rep.  926;  Railway  Co. 
V.  McGowan,  73  Tex.  3^6,  11  S.  W.  336;  Railway  Co.  v.  Hen- 
nessey, 75  Tex.  15^,  12  S.  W.  608;  Fordyce  v.  Chancey,  2 
Tex.  Civ.  App.  24.  21  S.  W.  181;  Bell  v.  Shingle  Co.,  8  Wash. 
27,  35  Pac.  405;  Carter  v.  City  of  Seattle,  21  Wash.  58$,  S9 
Pac.  SCO;  Anderson  v.  Railway  Co.,  87  Wis.  195,  s8  N.  W.  79, 
23  L.  R.  A.  203 ;  Jennings  v.  Town  of  Albion,  90  Wis.  22,  62 
N.  W.  926;  Green  v.  Water  Co.,  loi  Wis.  259,  77  N.  W.  722, 
43  L.  R.  A.  117,  70  Am.  St.  Rep.  911.  See,  also,  authorities 
cited  and  commented  on  in  note  appended  to  the  case  of 
Railway  Co.  v.  Weaver  (Kan.)  S7  Am.  Rep.  183-187. 

In  the  New  York  Reports  instances  are  to  be  found  where 
some  of  the  tribunals  of  that  state  at  one  time  strayed  from 
the  path  which  all  good  courts  should  travel ;  but  the  true 
doctrine  was  expounded  by  its  court  of  appeals  in  the  case  of 
Baird  v.  Daly,  68  N.  Y.  S47t  and  has  since  been  consistently 
observed.  More  recently  there  have  been  other  converts  to 
the  new  faith  which  we  now  feel  called  upon  to  embrace. 
Notably  among  these  is  the  supreme  court  of  Minnesota;  it 
having  in  the  case  of  Morse  v.  Railway  Co.,  30  Minn.  46s, 
16  N.  W.  3S8,  formally  reviewed  all  of  its  prior  decisions  bear- 
ing on  the  point  under  consideration  and  pronounced  them 
unsound,  saying  of  the  rule  which  had  been  laid  down,  ''We 
think  such  a  rule  puts  an  unfair  interpretation  upon  human 
conduct,  and  virtually  holds  out  an  inducement  for  continued 
negligence."  We  may  also  point  to  the  fate  which  befell  an 
early  Colorado  case  (Railway  Co.  v.  Miller,  2  Colo.  442),  the 
ruling  in  which  is  no  longer  given  recognition  by  the  courts  of 
that  state.  Electric  Co.  v.  Lubbers,  11  Colo.  $05,  19  Pac. 
479.  7  Am.  St.  Rep.  255;  Railroad  Co.  v.  Morton,  3  Colo.  App. 
iS5«  32  Pac.  345.  The  supreme  court  of  New  Hamsphire  has 
also  reversed  its  position  on  the  question.  See  Aldrich  v. 
Railroad  Co.,  67  N.  H.  250,  29  Atl.  408,  58  Am.  &  Eng.  R. 
Cas.  6x1,  in  which  that  court  overruled  a  prior  decision  in  the 
case  of  Martin  v.  Towle,  59  N.  H.  31,  to  the  effect  that  it  was 
competent  for  the  plaintiff  to  prove  that,  after  he  was  injured 
by  the  overturning  of  a  carriage  belonging  to  the  defendant, 
the  latter  discharged  the  driver  thereof.  So  far  as  we  have 
been  able  to  ascertain,  the  courts  of  but  two  states  still  adhere 
to  the  view  that  one  who  is  sought  to  be  held  accountable  for 
an  injury  sustained  by  another  cannot  take  additional  precau- 
tions to  prevent  others  from  being  likewise  injured,  without 
thereby  tacitly  admitting  that  such  precautions  should  sooner 
have  been  adopted.     Railroad  Co.  v.  McKee,  37  Kan.  S92,  15 
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Pac.  484;  Smelting:  Co.  v.  Tinchert,  S  Kan.  App.  130,  48  Pac. 
889;  McKee  v.  Bidwell,  74  Pa.  218;  Lederman  v.  Pennsyl- 
vania R.  R.,  165  Pa.  118,  30  Atl.  72^,  44  Am.  St.  Rep.  644. 
Speaking  (or  the  supreme  court  of  Kansas,  Mr.  Justice  Valen- 
tine, in  the  case  of  Railway  Co.  v.  Weaver,  35  Kan.  412,  11 
Pac.  408,  57  Am.  Rep.  176,  undertook  to  defend  the  rule  laid 
down  in  prior  decisions  therein  cited;  but  the  argument  he 
advanced  in  its  support  impresses  us  as  being  far  from  con- 
vincing. Pennsylvania's  pioneer  case  on  this  line  is  that  of 
Railroad  Co.  v.  Henderson,  51  Pa.  315,  wherein  the  correct- 
ness of  the  ruling  announced  was  assumed  without  any  dis- 
cussion whatever.  It  was  subsequently  held  in  Railroad  Co. 
V.  McElwee,  67  Pa.  311,  that,  "in  an  action  for  death  by  neg- 
ligence from  cars  striking  a  cart  on  scales  near  to  a  railroad 
track,  evidence  was  proper  that  after  the  accident  the  track 
was  removed  to  a  greater  distance."  With  Quaker  direct- 
ness and  simplicity,  the  question  as  to  the  admissibility  of 
such  evidence  was  dismissed  with  the  remark  (pages  314-31$): 
"If  the  proximity  of  the  track  to  the  buildings  did  not  increase 
the  danger,  why  was  it  moved  ?  Doubtless  it  was  moved  in 
order  to  insure  greater  safety  in  the  future, — an  act  in  and  of 
itself  perfectly  legitimate,  and  prompted  by  a  motive  which 
was  highly  commendable.''  It  may  not  be  extravagant  to 
say  this  action  on  the  part  of  the  company  was  something 
more  than  commendable,  if  at  the  time  it  had  reason  to 
apprehend  that  the  ruling  just  referred  to  might  be  made. 
No  one  situated  as  was  this  company  should  be  placed  "in 
the  embarrassing  attitude  of  being  compelled  to  choose  be- 
tween the  risk  of  another  accident  by  maintaining  the  status 
quo,"  and  the  equally  uninviting  alternative  of  taking  proper 
steps  to  remove  the  danger,  and  thereby  "making  evidence 
against  himself  which  would  act  prejudicially  to  his  defense  in 
the  minds  of  the  jury."  Railroad  Co.  v.  Wyatt,  104  Tenn. 
434,  58  S.  W.  308.  78  Am.  St.  Rep.  926.  "The  effect  of 
declaring  such  evidence  competent  is  to  inform  a  defendant 
that,  if  he  makes  changes  or  repairs,  he  does  it  under  penalty ; 
for,  if  the  evidence  is  competent,  it  operates  as  a  confession 
that  he  was  guilty  of  a  prior  wrong.  ♦  *  *  True  policy 
and  sound  reason  require  that  men  should  be  encouraged  to 
improve  or  repair,  and  not  be  deterred  from  it  by  the  fear 
that  if  they  do  so  their  acts  will  be  construed  into  an  admis- 
sion that  they  had  been  wrongdoers.  A  rule  which  so  operates 
as  to  deter  men  from  profiting  from  experience  and  availing 
themselves  of  new  information  has  nothing  to  commend  it,  for 
it  is  neither  expedient  nor  just."  Railroad  Co.  v.  Clem,  123 
Ind.  18,  19,  23  N.  E.  965.  7  L.  R.  A.  588,  18  Am.  St.  Rep.  303. 
To  the  same  effect,  see  the  admirable  opinion  delivered  by 
Mitchell.  J.,  in  Morse's  Case,  30  Minn.  468,  16  N.  W.  3$8,  and 
the  irresistible  argument  on  the  same  line  presented  by  Watts, 
J.,  in  Railway  Co.  v.  Burns,  4  Tex.  Law  Rev.  54,  56,  and 
quoted  approvingly  in  McGowan's  Case,  cited  supra.    We  do 


276         Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S 

Georgia  Southern  A  F.  Ry.  Co.  v.  Carttedgpe 

• 

not  hope  to  conceal  the  fact  that,  in  thus  concentrating  oar 
attack  apon  the  decisions  pronounced  by  the  Kansas  and 
Pennsylvania  courts,  instead  of  bringing  prominently  into 
view  and  assailing  the  prior  decisions  of  this,  our  own  court, 
we  have  yielded  to  an  ordinary  impulse  of  human  nature.  We 
do  not,  however,  distinctly  announce  that  those  decisions  are 
now  overruled. 

2.  The  only  evidence  introduced  on  the  trial  of  the  present 
case  was  the  testimony  of  the  plaintiff  himself.  He  gave  a 
clear  and  straightforward  account  of  how  he  met  with  his 
injury,  which  was,  in  brief,  as  follows:  He  was  attempting 
to  pass  ''some  mail  under  the  grab"  to  the  assistant  post- 
master at  Sofkee,  who  ''came  out  of  his  office  just  as  the  train 
was  moving  from  the  station,  and  the  mail  grab  came  in  con- 
tact with  a  post  that  stood  very  close  to  the  side  of  the  car. 
*  *  *  The  grab  was  wrenched  from  the  side  of  the  car," 
and  plaintiff's  left  hand  was  caught  by  it  and  mashed  against 
the  car.  The  hand  which  was  injured  "was  resting  on  top  of 
the  mail  catcher."  He  held  the  mail  in  his  "right  hand,  and 
stooped  down  to  hand  it  under  the  catcher  to  the  assistant 
postmaster,  and  the  catcher  came  in  contact  with  the  post." 
A  mail  grab  is  made  of  iron,  and  "fits  in  a  fastening  on  the 
side  of  the  mail  car,  across  the  door,  and  works  loose."  It 
consists  of  a  horizontal  bar  extending  across  the  doorway,  and 
a  grab  or  "catch  bar,"  operated  by  means  of  a  handle  from 
the  inside  of  the  car,  which,  when  the  contrivance  is  used  in 
collecting  mail  at  stations  where  the  train  does  not  stop, 
"pokes  out  and  catches  the  mail  bag  as  it  hangs"  on  a  crane 
erected  near  the  track.  It  was  the  custom  of  the  plaintiff  to 
"deliver  mail  at  Sofkee  on  the  'Shoo-Fly'  trains  by  hands, 
and  not  with  a  sack."  The  assistant  postmaster,  who  was 
also  the  agent  of  the  railway  company,  had  "to  receive  the 
mail  at  the  car  door."  Plaintiff  "had  no  right  to  leave  [his} 
car  and  go  and  deliver  the  mail,"  his  duty  requiring  him  to 
be  "at  all  times"  in  his  car.  "The  reason  [he]  did  not 
deliver  the  mail  before  the  train  started  to  pulling  off  was 
that  the  agent  was  inside  of  his  office,"  and  did  not  come  to 
receive  the  mail  till  the  train  began  to  move.  The  post 
abovementioned  was  a  semaphore  post,  and  not  a  mail  post. 
"There  was  no  mail  crane  at  that  point.  The  grab  is  used  for 
the  purpose  of  taking  the  mail  bag  from  the  crane,  and  for  no 
other  purpose."  The  assistant  postmaster  "was  standing  five 
or  six  feet  [from]  the  semaphore  post  when"  the  plaintiff 
"handed  him  the  mail."  Plaintiff  rested  his  left  hand  "on  the 
catcher,  and  handed  the  mail  under  the  catcher  with"  his 
right  hand;  "was  in  a  stooping  position."  He  "had  to 
stoop,"  and  he  rested  his  "hand  on  thisgrabasa  support,  and 
handed  the  mail  underneath  it,  and  in  that  condition  this  grab 
came  in  contact  with  the  semaphore  post."  He  "had  to 
push  this  grab  out  thirteen  or  fourteen  inches  from  the  car  in 
order  for  it  to  strike  the  post.     It  could  not  have  possibly 
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come  in  contact  with  the  post  anless  it  was  pushed  out,  the 
post  being  off  thirteen  or  fourteen  inches.  It  would  not  have 
caught  the  post  unless"  the  plaintiff  had  his  ''hand  on  it,  and 
nnless  [he]  pushed  it  out,  either  accidentally  or  purposely.'" 
He  ''had  seen  the  semaphore  post  frequently,"  but  bad 
^'never  taken  any  particular  notice  of  how  close  it  was"  to  the 
track,  "and  didn't  know  how  close  it  was. "  The  plaintiff  "had 
two  newspapers  to  deliver"  to  the  assistant  postmaster  at 
Sofkee;  "could  not  have  thrown  them  out,  because  they  were 
not  marked  to  'throw  out.'  "  In  view  of  this  evidence,  it  may 
be  conceded  not  only  that  the  railway  company  was  negligent 
as  alleged,  but  that  the  plaintiff,  though  he  had  frequently 
seen  the  post,  was  not  himself  guilty  of  any  negligence  in  not 
taking  note  of  its  dangerous  proximity  to  the  track,  and  gov- 
erning his  actions  accordingly.  At  the  same  time,  however, 
he  could  not  possibly  have  been  injured  had  he  not,  "either 
accidentlly  or  purposely,"  pushed  the  "catch  bar"  out  some 
13  or  14  inches  from  the  side  of  the  car,  when  there  was  no 
necessity  to  do  so,  nor,  indeed,  any  occasion  for  him  to  make 
any  use  whatever  of  the  contrivance  known  as  the  "grab." 
This  being  so,  his  own  independent  act,  whereby  the  acci- 
dent was  brought  about,  is  to  be  regarded  as  the  proximate 
cause  of  his  injury,  and  the  company  cannot  be  held  accounta- 
ble therefor.  See  Hardwick  v.  Railroad  Co.,  85  Ga.  toj^ 
II  S.  E.  832;  Lindsay  v.  Railway  Co.,  T14  Ga.  896,  41  S.  E. 
46;  Raikoad  Co.  v.  Scott,  88  Va.  958,  14  S.  E.  763,  16  L.  R. 
A.  91,  52  Am.  &  Eng.  R.  Cas.  40S  (note);  Railway  Co.  v. 
Sims  (Ind.  App.)  63  N.  E.  485.  It  follows  that  the  trial  judge 
erred  in  leaving  to  the  jury  the  question  of  the  company's  lia- 
bility, and  in  refusing  to  instruct  them,  at  the  instance  of  its 
counsel,  to  the  effect  that  if  they  believed  the  injury  to  the 
plaintiff  could  not  have  occurred  "but  for  his  own  conduct  in 
pushing  out  the  mail  grab,  whether  intentional  or  by  acci- 
dent," he  would  not  be  entitled  to  recover. 

Judgment  reversed.     All  the  justices    concurring,   except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Houston  &  T.  C.  R.  Co.  v.  Phillio. 

{Supreme  Court  of  Texas ^  Oct.  23^  1909,) 

[69  S.  W.  Rep.  994.] 

Stations — Assault  on  Passenger  by  Disorderly  Person — Liability.* 

Where  a  carrier  permitted  a  person  in  a  drunken  condition  to  enter 
its  waiting  room,  and  he  used  indecent  language,    and    while   armed 

♦See  St.  Louis,  etc.  Ry.  Co.  v.  Wilson  (Ark.),  3  R.  R.  R.  793, 
26  Am.  &  Enir.  R.  Cas.,  N.  S.,  793;  Birmingham  Ry.  Co.  v.  Baird 
(Ala.),  22  Am.  &  En^.  R.  Cas.,  N.  S.,  909;  Bzton  v.  Central  R.  Co. 
of  New  Jersey  (N.  J.},  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  240,  and  note, 
249  et  seq. ;  Cobb  v,  Boston  Elevated  Ry.  (Mass.),  21  Am.  &  Eng. 
R.  Cas.,  N.  S.,  424,  and  foot-note ;  Louisville  &  N.  R.  Co.  v.  McEwan 
(Ky.),  17  Am.  &  Eng.  R.  Cas.,  N.  8.,  206,  and  foot-note. 
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with  a   knife   made   an  assault  on  plaintiff,  a  female  passenger,  the 
company  was  liable  for  damages  sustained  thereby. 

Rights  of  Person  Accompany rng  Passenger. 

Where  a  husband  went  to  defendant's  station  with  his  wife  to  assist 
her  in  boarding  defendant's  train,  but  without  any  intention  of  him- 
self becoming  a  passenger,  he  was  only  entitled  to  the  rights  of  a 
licensee,  and  was  not  entitled  to  recoyer  against  the  company  for  an 
assault  or  indignity  sustained  by  him  at  the  hands  of  a  disorderly 
person  permitted  to  remain  in  the  station. 

Error  from  court  of  civil  appeals;  Third  supreme  judicial 
district. 

Action  by  Steve  Phillio  against  the  Houston  &  Texas  Cen- 
tral Railroad  Company.  From  a  judgment  of  the  court  of 
civil  appeals  affirming  a  judgment  in  favor  of  plaintiff  (67  S. 
W.  915),  defendant  appeals.     Reversed. 

Frank  Andrews,  for  plaintiff  in  error. 
E.  T.  Johnson,   T.  N.    Graham,  and  N.   J.    Lewellyn,   for 
defendant  in  error. 

GAINES,  C.  J.  The  following  is  the  statement  of  this  case, 
together  with  their  conclusions  upon  the  evidence,  filed  by  the 
court  of  civil  appeals:  ''This  is  an  action  by  the  appellee, 
Steve  Phillio,  against  the  railroad  company  to  recover  dam- 
ages for  injuries  sustained,  arising  from  the  following  state  of 
facts,  which  are  as  substantially  alleged  in  his  petition: 
Plaintiff  and  his  wife  went  to  the  depot  of  the  appellant's 
road  in  the  town  of  Calvert  for  the  purpose  of  procuring  a 
ticket  for  his  wife  to  the  town  of  Marlin.  She  at  the  time 
was  sick  and  in  feeble  condition.  While  waiting  in  the  wait- 
ing room  of  the  depot  for  the  train,  and  after  the  ticket  had 
been  purchased  and  the  baggage  checked,  the  defendant  per- 
mitted one  Allen,  who  was  alleged  to  be  a  strong,  active,  and 
robust  white  man.  and  being  in  a  drunken  and  rowdy  condi- 
tion, to  sing  vulgar  and  indecent  songs  and  use  vulgar  and 
indecent  language  in  the  presence  of  plaintiff  and  his  wife, 
and,  being  armed  with  a  pocketknife  open  in  his  hand,  make 
an  unjustifiable  assault  upon,  the  plaintiff  and  his  wife,  by 
which  the  plaintiff  and  his  wife  were  greatly  intimidated, 
causing  them  to  become  frightened,  and  causing  the  plaintiff's 
wife  to  become  very  nervous  and  sick.  There  are  further 
allegations  to  the  effect  that  the  agent  of  the  plaintiff  at  the 
depot  at  that  time  was  present,  and  witnessed  the  assault  and 
wrongful  conduct  as  alleged,  inflicted  upon  the  plaintiff  and 
his  wife  by  Allen,  or  was  in  a  position  to  see  the  same,  and 
that  no  steps  were  taken  by  the  agent  to  prevent  the  assault 
or  the  wrongful  conduct  complained  of.  Upon  trial  of  the 
case  below,  verdict  and  judgment  were  in  favor  of  the  plain- 
tiff for  the  sum  of  $400.  We  find  that  the  evidence  in  the 
record  substantially  sustains  these  averments,  and  the  judg- 
ment and  verdict  below  are  supported  by  the  evidence  found 
in  the  record."  The  court  of  civil  appeals  found  no  error  in 
the  proceedings,  and  affirmed  the  judgment  of  the  trial  court. 
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We  are  of  the  opinion  that  the  conclusions  of  that  court,  in 
80  far  as  they  pertain  to  the  right  of  recovery  by  reason  of  the 
assault  upon,  and  insulting  conduct  towards,  the  wife  of  the 
plaintiff,  are  correct,  but  do  not  concur  in  the  proposition 
that  the  evidence  showed  any  right  of  action  in  the  plaintiff 
on  account  of  the  outrage  of  Allen  upon  himself  personally. 
The  wife,  having  entered  the  depot,  and  a  ticket  having  been 
procured  for  her,  became  a  passenger  of  the  defendant  com- 
pany, and  the  duty  devolved  upon  the  company's  agent 
to  protect  her  against  assault  and  insulting  conduct 
on  the  part  of  third  persons,  provided  he  knew  of 
such  misconduct  or  had  reasonable  grounds  to  anticipate 
it.  As  to  the  plaintiff  the  case  is  different.  He  went 
to  the  depot  merely  to  assist  his  wife  in  taking  the  train, 
and  with  no  intention  of  becoming  a  passenger  himself. 
He  was  there  by  the  implied  invitation  of  the  company,  and 
was  not  a  trespasser.  The  railway  company  owed  him  the 
duty  which  is  owed  by  the  owners  of  property  to  persons  who 
enter  upon  it  by  their  invitation  and  no  more.  That  duty  is 
to  use  ordinary  care  to  see  that  the  premises  are  kept  in  a 
reasonably  safe  condition,  so  that  persons  entering  thereupon 
by  invitation  are  not  injured  thereby.  Hamilton  v.  Railway 
Co.,  64  Tex.  251,  S3  An).  Rep.  756;  Railway  Co.  v.  East,  66 
Tex.  116,  18  S.  W.  224.  In  the  case  of  Railroad  Co.  v.  Crupk» 
119  Ind.  542,  21  N.  E.  31,  12  Am.  St.  Rep.  443,  the  court  say: 
''The  defendant,  in  contracting  to  carry  the  passenger  Naas 
in  his  sick  and  enfeebled  condition,  contracted  an  obligation 
which  could  only  be  carried  out  by  Naas  being  carried  upon 
the  train  and  seated  in  the  car.  By  thus  contracting  to  carry 
Naas  as  a  passenger,  it  took  upon  itself  the  obligation  of 
allowing  him  assistants  to  place  him  upon  the  train  and  seat 
him  in  the  car,  and  the  compensation  received  by  the  defend- 
ant for  conveying  Naas  from  Mt.  Vernon  to  his  destination 
included  as  well  the  right  to  have  assistants  place  him  in  the 
car  as  the  carrying  him  after  being  so  placed  in  the  car,  and 
the  defendant  owed  the  same  obligation  to  his  assistants  while 
necessarily  entering  and  leaving  the  car  with  Naas  as  it  owed 
to  Naas  himself. "  So  far  as  we  have  been  able  to  discover, 
this  case,  in  so  far  as  it  holds  that  the  railway  company  owed 
the  same  duty  to  the  assistants  which  it  owed  to  the  pas- 
senger, stands  by  itself,  and  unless  there  be  a  distinguishing 
feature  in  the  fact  that  owing  to  the  enfeebled  condition  of 
the  passenger,  which  made  it  necessary  for  his  friends  to  assist 
in  boarding  the  train  and  securing  a  seat  (which  we  doubt), 
it  is  in  opposition  to  all  the  authorities  upon  the  question. 

Our  conclusion  is  that,  since  the  plaintiff  was  not  a  passen- 
ger, the  defendant  company  did  not  owe  him  the  duty  of  pro- 
tection against  the  injurious  actions  of  third  persons,  and 
that,  therefore,  he  was  not  entitled  to  recover  for.  the  miscon- 
duct of  Allen  towards  himself. 

Therefore  the  judgment  of  the  district  court  and  that  of  the 
court  of  civil  appeals  is  reversed,  and  the  cause  remanded. 
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{Supreme  Court  of  Oregon,  Aug,  25 1  /902.) 
[69Pac.  Rep.  1022.] 

Injury  to  Passenger — Apparent  Authority  of  Conductor  to  Receive  and 
Carry. 
A  conductor  of  a  freight  train  haying  authority  to  receive  and  carry 
persons  on  his  train  on  certain  conditions,  his  action  in  receiving 
and  carrying,  in  violation  of  his  instructions,  unauthorized  persons 
ignorant  of  the  limitations  on  his  authority,  is  within  his  apparent 
authority ;  so  that  the  carrier  will  be  liable  to  such  persons,  as  pas- 
sengers, for  injury  from  negligence  o(  operators  of  the  train. 

Same— Duty  to  Stop  Train  at  Safe  Place.* 

The  carrier  owes  a  passenger  the  duty  of  stopping  the  train  at  a 
place  where  he  can,  in  the  exercise  of  reasonable  care,  alight  with 
safety ;  and  it  is  not  enough  to  stop  at  a  place  not  suitable  to  him  to 
alight,  but  convenient  for  its  employees  to  do  their  work. 

Same — Evidence. 

Testimony  of  the  conductor  of  a  train  on  which  a  passenger  was 
injured  that  he  thought  a  passenger  had  alighted  is  immaterial ;  it 
appearing  that  he  would  not  have  done  differently  if  he  had  known 
he  was  aboard,  and  that  the  accident  occurred  through  failure  of  the 
engineer  to  obey  signals. 

Same — Cross-Examination  of  Conductor. 

Defendant  in  action  against  a  carrier  for  injury  of  plaintiff  while 
a  passenger  cannot  show,  on  cross-examination  of  the  conductor,  that 
before  the  train  started  plaintiff  applied  to  him  for  permission  to 
ride,  and  was  told  he  could  not  without  a  permit  or  pass,  and,  being 
subsequently  asked  for  transportation  and  found  to  have  none,  was 
told  to  get  off  at  a  station  before  that  at  which  the  accident  occurred ; 
the  conductor's  testimony  in  chief  being  confined  to  what  occurred 
at  the  place  of  accident,  and  to  the  fact  that  the  last  time  he  saw 
plaintiff  was  2^  miles  therefrom,  when  he  woke  him,  and  told  him 
the  train  was  approaching  the  station. 

On  rehearing.     Denied. 

For  former  report,  see  69  Pac.  440. 

BEAN,  J.  The  point  is  earnestly  pressed  that  because, 
under  the  rules  of  the  defendant,  passengers  were  carried  on 
freight  trains  only  on  the  conditions  and  limitations  set  forth 
in  form  No.  208,  the  conductors  of  such  trains  had  no 
authority,  real  or  apparent,  to  bind  the  company  by  receiv- 
ing any  person  on  their  trains  as  a  passenger  save  on  the 
conditions  named ;  in  other  words,  the  effect  of  the  argument, 
as  we  understand  it,  is  that  limitations  on  the  authority  of 
the  conductor  are  binding  on  all  persons  riding  on  his  train, 
whether  known  to  them  or  not  Such  a  doctrine  is,  in  our 
opinion,  opposed  to  the  authorities,  and  contrary  to  the 
rules  governing  the  relation  of  principal  and  agent.  It  is 
common  learning  that  a  principal  is  bound,  not  only  by  the 
acts  of  his  agent  within  the  actual  authority  conferred  upon 
him,  but  within  his  apparent  authority,  and  that  he  cannot 
hold  one  out  to  the  world  as  possessing  authority  over  a  given 

*^As  to  the  carrier's  duties  in  taking  on  and  letting  off  passengers, 
see^onograph  appended  to  Phillips  v.  St.  Charles  St.  R.  Co.  (Ca.), 
1;R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  902. 
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subject,  and  deny  liability  for  his  acts  by  relying  upon  some 
secret  instructions  not  known  to  persons  dealing  with  him. 
When,  therefore,  the  defendant  permitted  and  allowed  per- 
sons to  be  carried  on  its  freight  trains  at  all,  and  under  any 
conditions,  as  part  of  its  general  business,  it  necessarily 
invested  the  conductor  of  such  train  with  authority  to  pass 
upon  the  question  of  whether  one  applying  to  ride  should  be 
allowed  to  do  so,  and  to  determine  who  should  and  who  should 
not  ride  thereon.  For  that  purpose,  he  stood  in  the  place  of 
the  company,  as  its  agent,  and  had  authority  to  act  for  it. 
He  was  an  agent  invested  with  actual  authority  to  receive  and 
carry  persons  on  his  train  on  certain  conditions,  and  if  he 
violated  his  instructions,  and  carried  unauthorized  persons 
ignorant  of  the  limitations  on  his  authority,  the  company  is, 
nevertheless,  liable  for  an  injury  received  by  them  through 
the  negligence  of  the  operators  of  the  train.  Counsel  argues 
that  a  person  riding  on  a  freight  train  in  pursuance  of  the 
rules,  and  under  contract  with  the  company,  is  not  a  passen- 
ger, and  therefore  defendant  is  not  a  carrier  of  passengers  on 
such  trains,  and  as  a  consequence  the  conductors  thereof  have 
no  authority,  actual  or  apparent,  to  receive  persons  in  that 
capacity,  or  bind  the  company  by  so  doing.  The  rules  of 
defendant  providing  for  and  regulating  the  carriage  of  per- 
sons on  freight  trains  designate  them  as  ''passengers,'*  and, 
we  think,  manifestly  properly  so.  Generally  speaking,  a  pas- 
senger is  one  who  travels  in  a  public  conveyance,  by  virtue  of 
a  contract,  express  or  implied,  with  the  carrier;  and  a  carrier 
of  passengers  is  one  who  undertakes  to  carry  persons  from 
place  to  place  gratuitously,  or  for  hire.  <;  Am.  &  Eng.  Enc. 
Law  (2d  Ed. )  480.  It  is  obvious  that  in  this  sense  a  person 
riding  on  a  freight  train  of  defendant,  in  pursuance  of  its 
rules  and  by  its  consent,  is  a  passenger.  It  is  true  he  may  be 
a  passenger  with  restricted  rights,  as  against  the  company, 
because  of  the  terms  of  the  contract  under  which  he  is  being 
carried,  but  he  is  none  the  less  a  passenger.  He  is  not  a  licen- 
see, trespasser,  servant,  or  employee  of  the  company,  but  a 
passenger,  and  entitled  to  all  the  rights  of  such  except  as  re- 
stricted by  the  terms  of  his  contract,  and  the  character  of  the 
train  upon  which  he  is  riding.  It  is,  therefore,  within  the 
general  scope  of  the  employment  of  the  conductor  of  a  freight 
train,  under  the  rules  of  the  company,  to  receive  and  carry 
passengers  thereon,  and  we  must  adhere  to  the  view  heretofore 
expressed,  that  his  act  in  so  going  is  binding  on  the  company, 
although  he  may  have  violated  his  instructions  or  its  rules 
and  regulations. 

We  do  not  deem  it  necessary  to  go  with  counsel  through  an 
exhaustive  and  critical  review  of  the  authorities,  but  since  so 
much  reliance  seems  to  be  put  on  Powers  v.  Railroad  Co.,  153 
Mass.  188,  26  N.  E.  446,  it  is  well  to  observe  that  in  that  case 
defendant  was  not  carrying  persons  on  its  freight  trains  as  a 
business.     Moreover,  the  plaintiff,  who  had  formerly  been 
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employed  by  the  defendant,  bad  received  and  receipted  for 
books  containing  the  rules  of  the  company,  and  at  the  time 
of  his  injury  was  riding  in  a  car  ''which  be  could  not  have 
failed  to  know  was  not  intended  or  adapted  for  the  use  of 
passengers,  but  solely  for  the  accommodation  of  the  defend- 
ant's employees  engaged  in  the  operation  of  its  trains;*' 
which  fact,  of  itself,  was  sufficient,  under  many  of  the 
decisions,  to  charge  him  with  knowledge  of  the  limitations 
on  the  authority  of  the  conductor.  In  the  case  at  bar,  on  the 
other  hand,  defendant  assumed  to  carry  on  its  freight  trains 
all  persons  who  complied  with  certain  conditions,  as  a  part  of 
its  general  transportation  business;  and  the  car  in  which 
defendant  was  riding  at  the  time  of  his  injury  was  fitted  up 
for  the  carriage  of  passengers,  and  was  such  as  the  defendant 
used  on  its  regular  freight  trains  for  that  purpose.  It  is 
therefore  distinguishable  from  the  Powers  and  all  other  similar 
cases,  and,  in  our  opinion,  is  in  principle  the  same  as  the 
Lucas,  Everett,  Spence,  and  other  cases  cited. 

There  are  several  assignments  of  error  not  particularly 
noticed  in  the  opinion,  although  substantially  covered  by  it, 
to  which  our  attention  is  again  called.  It  is  said  the  court 
erred  in  modifying  the  instruction,  requested  by  the  defend- 
ant, to  the  effect  that  if  at  Kamela  the  train  was  stopped  at 
the  proper  place  to  enable  the  employees  to  do  their  work, 
and  while  so  stopped  the  plaintiff  had  ample  time  and  a  rea- 
sonable opportunity  to  leave  the  train,  but  failed  to  do  so,  he 
could  not  recover,  by  inserting  after  the  word  ''time"  the 
words  "suitable  and  safe  place."  There  was  no  error  in  this. 
If  the  plaintiff  was  a  passenger,  or  entitled  to  the  rights  of 
such,  whether  in  the  full  sense  of  that  term  or  not,  the  com- 
pany owed  him  the  duty  of  stopping  the  train  at  a  place  where 
he  could,  in  the  exercise  of  reasonable  car,  alight  with  safety ; 
and  this  duty  was  not  discharged  by  stopping  at  a  place  con- 
venient for  the  employees  to  do  their  work,  and  giving  him 
time  to  leave  the  train  there,  unless  it  was  a  suitable  place 
for  him  to  do  so. 

Again,  it  is  urged  that  the  court  erred  in  not  allowing  the  con- 
ductor of  the  train  to  state  whftt  his  belief  was  as  to  whether 
plaintiff  was  aboard  when  the  caboose  passed  the  station 
going  west.  The  conductor's  belief  upon  this  subject  had  no 
bearing  upon  the  question  of  the  negligence  charged  or  the 
plaintiff's  rights.  The  conductor  testified  that  the  accident 
occurred  through  the  failure  of  the  engineer  to  observe  or 
obey  signals,  and  that,  even  that  if  he  had  known  the  plaintiff 
was  on  the  car,  he  would  not  have  stopped  it  at  the  station 
to  permit  him  to  alight,  because  it  was  not  customary  to  do 
so.  His  belief,  therefore,  did  not  affect  his  conduct,  and  was 
wholly  immaterial. 

Error  is  also  predicated  on  the  fact  that  the  court  would  not 
permit  the  defendant,  on  the  cross-examination  of  the  con- 
ductor, to  show,  as  it  made  an  offer  to  do,  that  before  the 
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train  left  La  Grande  plaintiff  applied  to  him  for  permission  to 
ride,  and  was  told  that  he  could  not  do  so  anless  he  had  a 
permit  or  pass;  and  that  afterwards  the  plaintiff  was  asked 
for  transportation,  and,  as  he  had  none,  was  told  that  he  must 
get  off  at  Hilgard,  a  station  east  of  Kamela.  The  witness* 
testimony  in  chief  was  confined  to  what  occurred  at  Kamela, 
and  to  the  fact  that  the  last  time  he  saw  plaintiff  was  about  2i 
miles  east  thereof,  when  he  woke  him  up,  and  told  him  the 
train  was  approaching  the  station.  Nothing  was  said  by  him 
as  to  how  plaintiff  came  to  be  aboard  the  train,  or  by  what 
authority  he  was  riding  thereon,  or  what  occurred  at  La 
Grande,  and  therefore  the  testimony  sought  to  be  elicited  by 
the  cross-examination  was  not  so  intimately  connected  with 
the  examination  in  chief  as  to  make  the  ruling  of  the  court 
error.  If  the  offer  to  prove  was  true,  the  testimony  would  no 
doubt  have  been  very  material,  but  it  was  a  part  of  defendant's 
case  in  chief,  and  could  not  be  made  out  on  the  cross- 
examination  of  plaintiff's  witness.  The  defendant  subse- 
quently called  the  conductor  as  its  own  witness,  and  examined 
him  at  length,  but,  as  no  such  proof  was  made  or  offered,  the 
ruling  on  the  question  of  cross-examination,  even  if  it  had 
been  error,  would  hardly  justify  a  reversal  of  the  judgment. 
Petition  denied. 


Snyder  v.  Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme  Court  of  Michigan,  Sept,  //,  igos.) 

[91  N.  W.  Rep.  643.] 

Death  of  Boy — Measure  of  Damages— Probable  Expense  of  Education — 
Maintenance — Instructions. 
In  an  action  for  negligently  causing  the  death  of  a  boy  about  11 
years  of  age  there  was  evidence  as  to  the  probable  earning  capacity 
of  boys  of  his  age  between  that  period  and  the  age  of  21,  and  testi- 
mony as  to  the  special  talent  of  deceased  for  certain  work.  The  court 
read  to  the  jury  Comp.  Laws,  \  4847,  requiring  children  of  certain 
ages  to  attend  school,  and  instructed  that  on  considering  the  value 
of  deceased's  services  the  expense  of  educating  him  in  the  manner  in 
which  he  would  probably   have    been    educated,    and    the   number  of 

?ears  he  would  probably  attend  school,  might  be  taken  into  account. 
*his  charge  was  preceded  and  followed  by  directions  to  consider  the 
expense  of  deceased's  maintenance  and  the  probable  expense  of  fitting 
him  for  his  trade:  held,  that  in  the  connection  in  which  it  was  given 
the  charge  was  not  erroneous. 

Sanne — Same — P  robable  Earn  in  gs—  I  n  structlons. 

In  an  action  for  negligently  causing  the  death  of  a  boy  between  11 
and  12  years  of  age  there  was  evidence  tending  to  show  that  the 
deceased  was  specially  adapted  to  a  certain  trade,  and  the  court 
instructed  that  the  fact  that  deceased  showed  some  aptitude  for  a  cer- 
tain line  of  work  did  not  by  any  means  establish  that  he  would  be 
able,  through  such  work,  to  earn  large  sums  of  money:  held,  that 
the  instruction  was  not  erroneous  as  invading  the  province  of  the 
jury. 

Same — Same — Same. 

An  instruction  that  the  evidence  of  special  aptitude  might  be  con- 
sidered in  determining  the  earning  capacity   of  deceased  was  proper. 
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Same — Damages. 

In  an  action  against  a  railway  company  for  negligently  causing 
the  death  of  a  boy  between  11  and  12  years  of  age,  there  was  evidence 
tending  to  show  that  in  a  year  from  the  time  of  his  death  deceased 
would  have  been  able  to  earn  from  $12  to  $15  per  week,  and  some  evi- 
dence that  a  boy  of  deceased's  age  would  not  earn  more  than  the  cost 
of  his  maintenance  before  reaching  his  majority :  held^  that  a  verdict 
for  $250  was  not  so  grossly  inadequate  as  to  justify  the  granting  of 
a  new  trial  on  that  ground. 

Error  to  circuit  court,  Kalamazoo  county ;  John  W.  Adams, 
Judge. 

Action  by  Gardiner  F.  Snyder,  as  administrator  of  the 
estate  of  Leo  R.  Snyder,  deceased,  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company.  There  was  judgment 
for  plaintiff  for  a  part  of  the  damages  claimed,  his  motion  for 
a  new  trial  on  the  ground  of  inadequacy  of  damages  was  over- 
ruled, and  he  brings  error.     Affirmed. 

Howard,  Roos  &  Howard,  for  appellant 
Dallas  Boudeman,  for  appellee. 

MOORE,  J.  In  May,  1901,  Leo  R.  Snyder,  plaintiff's 
intestate,  was  killed  on  a  railroad  crossing.  Suit  was  brought, 
and  a  judgment  rendered  in  favor  of  plaintiff  for  $250.  Plain- 
tiff moved  for  a  new  trial.  His  motion  was  overruled.  The 
case  is  brought  here  by  the  plaintiff  by  writ  of  error. 

Two  questions  are  involved :  First.  Did  the  judge  err  in 
his  instructions  to  the  jury  in  relation  to  the  measure  of  dam- 
ages? Second.  Did  the  judge  err  in  refusing  to  grant  a  new 
trial  because  the  amount  of  the  verdict  was  inadequate?  Be- 
fore answering  these  questions,  a  brief  statement  of  facts  is 
necessary.  At  the  time  of  his  death  Leo  R.  Snyder  was  1 1 
years  and  5  months  old.  He  was  a  boy  of  intelligence,  who 
was  attending  graded  school,  and  who  drove  cows  to  pasture 
for  his  neighbors,  and,  when  he  had  leisure,  sold  popcorn  and 
peanuts.  The  father  testified  no  plans  had  been  made  as  to 
whether  the  boy  should  complete  a  course  in  the  public 
schools.  The  testimony  of  his  father  was  that  he  earned 
enough  to  pay  for  his  own  clothes,  though  it  was  not  shown 
what  the  clothes  cost.  It  was  the  claim  of  the  plaintiff  that 
his  son  had  unusual  aptitude  for  drawing  and  woodcarving; 
that  he  had  some  instruction  from  a  relative,  who  was  an 
engraver  and  designer;  and  that  this  boy,  if  he  pursued  that 
line  of  study,  would  make  a  skillful  engraver  and  designer. 
None  of  his  work  was  shown  in  evidence,  and  it  was  not 
shown  he  had  ever  earned  anything  as  an  engraver  and 
designer.  Against  the  objection  of  defendant,  testimony  was 
introduced  of  the  following  character:  ''Q.  With  this  boy's 
aptitude  for  the  business  as  you  saw  it,  with  proper  instruc- 
tions that  you  gave  him,  about  how  long  would  it  be  before  he 
would,  in  your  judgment,  become  proficient  enough  to  earn 
money  at  the  business?  A.  I  think  it  would  have  taken  him 
not  over  a  year,  and,  if  he  had  kept  on  at  the  way  he  was 
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going  at  the  time  of  his  death  until  he  was  fifteen  years  old, — 
be  was  twelve  at  the  time  of  his  death,  — he  could  have 
earned  easily  from  $12  to  $15  a  week.  Any  one  could  with 
the  talent  that  he  had.'*  On  the  part  of  the  defendant  there 
was  testimony  introduced  as  to  the  earning  capacity  of  boys, 
some  of  whom  had  been  instructed  in  drawing,  and  others  of 
whom  had  no  instruction.  It  was  the  judgment  of  some  of 
these  witnesses  that  boys  of  the  age  of  the  deceased  would  not 
earn  anything  over  and  above  the  expense  of  their  board, 
clothing,  and  education.  The  plaintiff  offered  the  following 
request:  **You  are  instructed  that,  if  you  find  that  the  plain- 
tiff is  entitled  to  recover  in  ^his  case,  the  measure  of  his  dam- 
ages will  be  the  value  of  the  service  of  his  son  during  his 
minority,  less  the  probable  cost  of  his  support  and  mainte- 
nance, as  shown  by  the  testimony  in  the  case,  taking  into 
consideration  the  probability  of  the  deceased  living  until 
twenty-one  years  of  age,  and  also  the  probability  of  the  father 
and  mother  of  the  deceased  living  until  the  deceased  reached 
the  age  of  twenty-one  years."  This  was  not  given,  unless  it 
was  covered  by  the  general  charge,  which  was  as  follows:  '4n 
this  case,  if  the  verdict  of  the  jury  is  for  the  plaintiff,  it  can 
only  be  for  an  amount  that  the  boy  Leo  Snyder's  services 
would  have  been  worth  over  and  above  the  expenses  of  tak- 
ing care  of  him,  clothing  him,  and  educating  him  from  the 
time  of  his  injury  up  to  the  time  he  was  21  years  of  age.  In 
considering  the  question  of  how  much  the  services  of  the  said 
Leo  Snyder  would  probably  have  been  worth  from  the  time  of 
his  injury  up  to  the  time  that  he  was  21  years  of  age,  over 
and  above  the  expense  of  taking  care  of  and  clothing  him  and 
educating  him  in  a  manner  which  was  probable  that  he  would 
have  been  educated,  the  jury  are  entitled  to  take  into  con- 
sideration what  the  services  of  a  boy,  such  as  the  testimony 
describes  him  to  have  been,  would  have  fairly  been  worth 
ordinarily.  While  there  has  been  testimony  allowed  in  this 
case  as  to  what  wages  have  sometimes  been  paid  boys  for 
services  in  particular  lines  of  business,  this  is  not  of  itself  con- 
clusive as  to  what  the  services  of  this  boy  would  have  been 
worth.  There  has  been  evidence  introduced  on  the  part  of 
the  defendant  on  the  question  of  the  value  of  services  of  a  boy 
of  the  age  that  this  one  was  at  the  time  of  his  injury  and 
from  that  time  up  to  the  time  he  was  21  years  of  age,  and  the 
jury  mu<«t  make  up  their  minds  on  this  subject  based  upon 
facts,  not  upon  any  fancies  which  they  may  have  in  their 
minds,  what  would  be  the  value,  ordinarily,  of  the  services  of 
such  a  boy,  over  and  above  his  expense  as  above  set  forth,  as 
shown  by  the  evidence.  The  jury  has  been  allowed  to  hear 
the  testimony  of  witnesses  in  different  kinds  of  business,  and 
in  somewhat  different  stations  or  kinds  of  business  life,  giving 
their  judgment  as  to  what  the  value  of  the  services  of  a  boy 
would  ordinarily  be  from  the  age  of  Leo  Snyder  up  to  the 
time  that  he  was  21  years  of  age,  over  and  above  the  cost  and 
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expense  of  raisins:  him,  and  his  cost  and  expense  of  living; 
and  the  jury  are  entitled  to  take  this  testimony  into  considera- 
tion with  any  other  that  may  be  in  the  case  for  the  purpose  of 
determining  this  question.  The  jury  is  instructed  that  the 
fact,  if  it  be  a  fact,  that  the  boy  Leo  Snyder  was  in  the  habit 
of  making  pictures  or  drawings,  or  was  interested  in  that  line  of 
work,  would  not  by  any  means  establish  as  a  fact  in  this  case 
that  he  would  at  some  future  time  be  able,  through  any  such 
work,  to  earn  any  large  sums  of  money.  You  may  consider 
that  testimony,  however,  as  bearing  upon  his  possible  earning 
power  and  ability  had  he  lived.  While  this  testimony  was 
allowed  to  go  in  before  the  jury,  it  does  not  follow  that  the 
jury  would  be  justified  in  determining  that  his  services  in  the 
future  would  be  worth  what  those  of  somebody  else  may  have 
been  in  the  line  of  business  that  was  mentioned  by  the  wit- 
nesses. It  is  not  alone  what  a  boy  would  probably  earn  from 
the  time  he  was  iii  years  old  until  he  was  21,  bqt  the  jury 
should  consider  also  the  amount  of  probable  expense  of  rais- 
ing, educating,  clothing,  and  feeding  such  boy,  and  the  pay- 
ment of  such  other  ordinary  expenses  as  would  naturally  be 
expected  to  be  paid  for  him  during  the  years  mentioned.  In 
considering  the  question  of  the  value  of  services,  the  jury  have 
a  right  to  consider  from  the  testimony  there  is  in  the  case 
what  would  probably  be  the  number  of  years  that  the  boy 
would  attend  school  for  the  purpose  of  obtaining  an  education 
to  fit  himself  for  any  particular  line  of  work;  and  if,  during  a 
certain  number  of  years  of  his  life,  he  was  not  able  to  earn 
any  money,  or  any  great  amount  of  money,  but  during  such 
years,  whether  it  would  or  would  not  be  probable  that  money 
would  have  to  be  paid  out  for  his  care,  keeping,  and  clothing, 
then  as  he  grew  older  he  would  be  able  to  earn  more  money, 
but  still  be  obliged  to  pay  for  his  keeping  and  clothing  and 
ordinary  necessary  expenses, — all  these  things  should  be  con- 
sidered by  the  jury  in  determining  what  the  net  value  of  his 
services  would  be,  if  anything,  for  the  whole  period  of  time 
from  his  accident  up  to  the  time  he  was  21  years  of  age;  and 
if,  in  considering  all  these  facts,  the  jury  believe  that  his  serv- 
ices would  not  be  worth  anything  in  cash,  then  they  are  not 
entitled  to  find  any  damages  beyond  nominal  damages  in  this 
case.  In  considering  this  question  of  damages  the  jury  is  not 
to  take  into  consideration  anything  except  the  question  of 
what  his  probable  services  would  be  worth  from  the  time  of 
his  injury  up  to  the  age  of  21  years,  over  and  above  his  ex- 
penses as  above  explained,  if  he  had  lived.  The  jury  cannot 
take  into  consideration,  nor  be  in  any  way  swayed  in  this 
case  by,  the  grief  which  his  death  may  have  caused  his 
parents,  or  any  of  his  relatives,  or  by  the  loss  of  his  society  to 
them,  or  of  any  other  facts  in  the  case  except  that  of  loss  of 
services;  and  consequently,  however  sad  this  accident  may 
have  been  to  his  family,  and  however  much  sorrow  may  have 
been  caused  by  such  accident  and  by  his  death,  is  of  no  sort 
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of  consequence  to  this  jury  in  determining  the  question  t|iat  is 
before  you  to  determine  as  to  damages,  if  you  come  to  a  point 
of  determining  the  matter  of  damages.  If  you  find  for  the 
plaintiff,  the  verdict  must  be  one  based  entirely  upon 
monetary  consideration  for  the  value  of  services,  less  ex- 
penses, as  above  explained;  and  no  other  thing  must  enter 
into  your  consideration  on  the  question  of  damages  to  be 
allowed.  The  law  does  not  allow  damages  in  this  kind  of  a 
case  for  loss  of  companionship  of  the  deceased,  for  sorrow  on 
account  of  his  death,  for  expenses  for  his  burial,  or  for  any 
other  thing  whatever  except  for  the  loss  of  services  until  he  is 
21  years  of  age,  and  no  longer;  and  the  jury  must  be  governed 
by  this  law  as  given  by  the  court,  and  apply  no  other  rule  to 
it.  Upon  this  question  o)  damages  I  further  instruct  you 
that,  if  you  find  the  plaintiff  is  entitled  to  recover,  you  should 
take  into  consideration  the  probability  of  the  deceased  living 
to  be  21  years  of  age;  also  the  probability  of  his  father  and 
mother  living  until  the  boy  attained  21  years  of  age.  Also 
any  liability  to  illness,  and  the  liability  of  his  inability  to  earn 
money,  or  for  any  other  reasons  which  the  testimony  may 
show,  inability  to  get  employment,  injury  to  any  part  of  his 
person  which  might  impair  one's  ability  to  earn  money.  You 
should,  on  this  question,  consider  everything  that  would  be 
likely  to  affect,  favorably  or  unfavorably,  his  power  to  earn 
money.  On  this  question,  gentlemen  of  the  jury,  I  think  it 
best  to  read  you  the  following  provision  of  law,  which  now 
exists,  and  which  counsel  on  both  sides  in  their  argument  to 
you  commented  upon,  so  that  there  will  be  no  mistake  as  to 
the  law;  and,  as  both  counsel  seem  to  differ  a  little  about  it, 
in  view  of  that  difference  in  the  statement  of  the  law  to  you, 
I  thought  best  for  me  to  read  this  section  of  the  statute,  which 
is  plain  English,  and  you  can  understand  it  fully  as  well  or 
better  than  if  I  tried  to  state  it  to  you  in  general  terms." 
(The  judge  read  to  the  jury  section  4847»  Comp.  Laws,  re- 
quiring the  children  within  school  ages  to  attend  the  public 
schools.)  ''You  should  weigh,  gentlemen  of  the  jury,  with 
great  care,  this  testimony  upon  the  question  of  this  boy's 
claimed  adaptabilties  to  draw  and  carve,  if  you  find  he  had 
such  adaptabilities,  and  you  should  only  allow  damages  upon 
this  branch — if  you  come  to  the  question  of  damages — after 
the  most  careful  consideration  of  the  testimony  bearing  upon 
the  question,  and  after  satisfying  yourselves  from  the  testi- 
mony that  he  had  (if  he  had)  such  special  adaptability  to 
draw  and  carve  as  claimed  by  the  plaintiff  in  this  case,  and, 
further,  after  being  fully  satisfied  from  the  evidence  that,  if  he 
did  have  such  adaptability,  he  would  have  followed  the  busi- 
ness until  arriving  at  21  years  of  age.  Would  he  have  made 
a  good  workman  at  drawing,  carving,  etc.  ?  Would  he  have 
followed  it.^  Would  he  have  received  such  wages  as  the  wit- 
nesses testify  are  now  being  paid  to  draftsmen  i  Consider  all 
these  questions,  all  the  testimony,  all  the  matters  and  contin- 
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gencies  weighing  for  and  against  the  question  of  his  special 
adaptabilities,  and  decide  it  according  to  your  own  good  jadg- 
ment.  Unless  you  are  satisfied  that  he  would  have  earned 
something  because  of  this  claimed  drawing  ability  or  his 
ability  to  carve,  you  must  not  allow  anything  for  it.  Now,  I 
am  not  telling  you,  and  do  not  mean,  by  this  instruction,  that 
you  should  not  nor  that  you  should  allow  anything  on  this 
account.  I  leave  it  to  you  wholly  as  a  question  of  fact,  and 
simply  give  you  that  instruction  in  view  of  that  feature  in  this 
case,  so  that  you  will  consider  that  branch  of  the  case  with 
great  care." 

It  is  insisted  the  following  portions  of  the  charge  are  incor- 
rect: ''In  considering  the  question  of  how  much  the  services 
of  the  said  Leo  Snyder  would  probably  have  been  worth  from 
the  time  of  his  injury  up  to  the  time  that  he  was  21  years  of 
age,  over  and  above  the  expense  of  taking  care  of  and  cloth- 
ing him  and  educating  him  in  a  manner  which  was  probable 
that  he  would  have  been  educated."  ''In  considering  the 
question  of  the  value  of  services  the  jury  have  a  right  to  con- 
sider, from  the  testimony  there  is  in  the  case,  what  would 
probably  be  the  number  of  years  that  the  boy  would  attend 
school  for  the  purpose  of  obtaining  an  education,"  etc.  It  is 
said  the  judge  left  the  jury  to  speculate  as  to  how  many  years 
of  his  minority  the  deceased  would  have  probably  attended 
school  had  he  lived,  and  that  the  jury  were  not  entitled  to 
speculate  upon  the  probable  kind  of  an  education  the  boy 
would  receive,  and  the  expense  of  it,  and  allow  the  railroad 
company  to  offset  it  against  his  earnings.  These  portions  of 
the  charge  should  be  read  in  connection  with  what  preceded 
and  followed  them.  When  that  is  done,  we  think  the  criti- 
cism is  not  well  taken.  The  future  of  the  boy  was  problemati- 
cal. No  definite  plans  had  been  made  for  his  education. 
He  had  earned  small  sums  of  money,  but  it  could  not  be  said 
what  sums  he  would  be  able  to  earn  in  the  future.  The  testi- 
mony was  not  definite,  nor  was  it  conclusive.  It  was  for  the 
jury  to  take  into  consideration.  We  think  the  instruction 
was  in  harmony  with  the  cases  of  Cooper  v.  Railway  Co.,  66 
Mich.  261,  33  N.  W.  306,  II  Am.  St.  Rep.  482;  Rajnowski  v. 
Railroad  Co.,  74  Mich.  20,  41  N.  W.  847;  Hurst  v.  Railway 
Co.,  84  Mich.  S39,  48  N.  W.  44;  City  of  Elwood  v.  Addison 
(Ind.  App.)  59  N.  E.  47. 

The  following  portion  of  the  charge  was  objected  to :  "The 
jury  is  instructed  that  the  fact,  if  it  be  a  fact,  that  the  boy 
Leo  Snyder  was  in  the  habit  of  making  pictures  and  draw- 
ings, or  was  interested  in  that  line  of  work,  would  not  by  any 
means  establish  as  a  fact  in  this  case  that  he  would  at  some 
future  time  be  able,  through  any  such  work,  to  earn  large 
sums  of  money."  It  is  said  that  by  this  instruction  the  court 
invaded  the  province  of  the  jury,  and  indicated  what  the  evi- 
dence established.  We  cannot  agree  with  counsel  in  this  con- 
clusion, but  think  the  statement  of  the  court  is  justified  by 
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the  facts  and  experiences  of  daily  life.  While  it  may  be 
probable  that  a  bright  boy«  selecting  a  calling  for  which  he 
has  a  natural  aptitude,  will  be  successful  in  that  calling,  it 
does  not  follow  as  an  established  fact  that  a  bright  boy,  who 
was  shown  an  aptitude  for  a  given  calling,  will  follow  that 
aptitude  select  the  calling,  and  make  a  success  therein.  When 
the  judge  followed  this  portion  of  his  charge  by  instructing 
the  jury  this  testimony  might  be  considered  in  connection 
with  all  the  other  testimony  in  determining  the  earning 
capacity  of  the  boy,  we  think  he  properly  instructed  them. 

The  other  criticisms  of  the  charge  have  been  considered, 
but  will  not  be  discussed. 

We  now  come  to  the  question,  did  the  court  err  in  refusing 
a  new  trial  because  the  verdict  was  inadequate?  In  giving 
his  reasons  for  refusing  a  new  trial  the  circuit  judge  said: 
*' Plaintiff  insists  that,  the  jury  once  determining  that  plaintiff 
was  entitled  to  damages,  then  the  jury  was  legally  obliged  to 
find  damages  larger  in  amount  than  were  found.  If  the  testi- 
mony in  this  case  had  all,  or  practically  all,  tended  to  show  a 
minimum  sum  as  a  value  of  the  services  of  plaintiff's  intestate 
over  and  above  his  care,  maintenance,  and  support,  the  juiy 
has  found  a  sum  for  the  plaintiff  much  below  a  minimum  sum 
as  shown  by  the  testimony,  there  might,  under  such  circum- 
stances, be  good  reason  for  urging  that  this  verdict  was 
inadequate.  Defendant  offered  several  witnesses,  who  testi- 
fied that  a  boy  such  as  plaintiff's  intestate  would  earn  nothing 
for  his  parents,  over  and  above  his  maintenance  and  support, 
up  to  the  time  he  became  21  years  of  age;  so  that  there  was 
testimony  from  which  the  jury  could  legitimately  decide  that 
plaintiff  should  recover  nothing,  or  that  he  should  recover 
some  sum  between  nothing  and  the  highest  amount  warranted 
by  the  testimony  of  plaintiff's  witness.  In  a  case  such  as 
this  one,  and  under  the  same  state  of  facts,  a  court  ought  to 
hesitate  long  before  setting  aside  a  verdict  of  a  jury  on  a 
claim  that  the  damages  allowed  are  too  small,  and  before 
setting  aside  a  verdict  on  that  ground  the  court  should  be  able 
to  conclude  from  the  testimony,  and  be  fully  satisfied,  that 
the  testimony  does  not  warrant  the  verdict  as  to  the  amount. 
I  cannot  say,  from  the  testimony  in  this  case  that  the  jury 
was  not  entirely  justified  in  fixing  the  amount  of  the  damages 
at  $2^0,  and  must  hold  the  amount  as  found  fully  sustained  by 
the  testimony."  In  Cooper  v.  Railway  Co.,  66  Mich.  261, 
33  N.  W.  306,  II  Am.  St.  Rep.  482,  Justice  Champlin,  in 
speaking  for  the  court,  said:  ''The  statute  authorizes  the 
jury,  in  every  case  of  this  kind,  to  give  such  amount  of  dam- 
ages as  they  shall  deem  fair  and  just  to  the  persons  who  may 
be  entitled  to  the  same  when  recovered.  Under  this  statute 
the  jury  are  not  warranted  in  giving  damages  not  founded 
upon  the  testimony,  or  beyond  the  measure  of  compensation 
for  the  injury  inflicted.  They  cannot  give  damages  founded 
upon  their  fancy,  or  based  upon  visionary  estimates  of  proba- 
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biiities  or  chances.  The  rule  of  damages  in  actions  for  torts 
does  not  apply  to  actions  of  this  kind.  The  statute  gives  the 
right  to  damages;  bat  it  has  been  held,  with  rare  exceptions, 
that  they  mast  be  confined  to  those  damages  which  are  capa- 
ble of  being  measured  by  a  pecuniary  standard.  Cooley, 
Torts,  271,  and  cases  cited  in  note  2."  See,  also,  Rajnowski 
V.  Railroad  Co.,  74  Mich.  20,  41  N.  W.  847;  Hurst  v.  Rail- 
way Co.,  84  Mich.  S39,  48  N.  W.  44-  There  was  no  testimony 
from  which  the  earning  capacity  of  this  boy  could  be  com- 
puted to  a  mathematical  certainty.  It  was  a  question  about 
which  different  persons  might  and  would  disagree.  Such 
testimony  as  the  parties  were  able  to  produce  was  offered  on 
each  side.  The  weight  of  that  testimony,  its  credibility,  and 
the  conclusions  to  be  drawn  from  it  were  for  the  jury.  There 
is  a  discussion  of  when  the  circuit  judge  ought  to  grant  a  new 
trial  in  Wheeler  v.  Jenison,  120  Mich.  422,  79  N.  W.  643,  and 
it  will  not  be  necessary  to  repeat  what  was  said  there.  We 
are  not  satisfied  the  court  erred  in  the  exercise  of  his  discre- 
tion in  refusing  a  new  trial. 
Judgment  is  affirmed. 

LONG,  J.,  did  not  sit.     The  other  justices  concurred. 


Macy  V,  New  Bedford,  M.  &  B.  St.  Ry.  Co.  (two  cases). 

(Supreme  Judicial  Court  0/ Massachusetts ^  Bristol^  Nov,  25^  1^2,) 

[65  N.  B.  Rep.  397.] 


Street  Railway — Injury  to  Passenger — Negligence — Question  for  Jury. 
Whether  a  street  railway  company  was   negligent   in   running   an 
open  car  so  fast  around  a  curye  that   a  passenger  was   thrown  there- 
from was  a  question  for  the  jury. 

Exceptions  from  superior  court,  Bristol  county ;  Franklin 
G.  Fessenden,  Judge. 

Actions  by  Eliza  L.  Macy  against  the  New  Bedford,  Mid- 
dleboro  &  Brockton  Street  Railway  Company  to  recover  for^ 
injuries  received  by  her  while  a  passenger  on  a  street  car,  and 
by  George  I.  Macy,  her  husband,  against  the  same  defendant, 
to  recover  for  the  loss  of  the  services  of  his  wife.  At  the  close 
of  the  evidence  defendant  requested  rulings  that  verdicts  be 
ordered  in  its  favor  in  both  cases,  on  the  ground  that  there 
was  no  evidence  of  negligence,  and  excepted  to  the  court's 
refusal  to  so  rule.     Exceptions  overruled. 

Hosea  M.  Knowlton  and  Arthur  E.  Perry,  for  plaintiffs. 
Richard  P.  Borden  and  Robt.  C.  Davis,  for  defendant. 

BARKER,  J.     The  only  question  before  us  is  whether  the 
evidence  justified  a  finding  that  the  defendant  was  negligent 

*As  to  the  proper  management  of  conveyances  carrying  passengers, 
see  monograph  appended  to  Frohriep  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(Mich.),  4  R.  R.  R.  532,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  532. 
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in  ranning  the  car  too  fast.  At  the  place  of  the  accident  the 
Toad  had  been  in  use  only  three  weeks.  The  schedule  time 
required  the  car  to  run  i8  miles  an  hour,  and  it  had  just 
waited  on  a  siding  for  a  time  estimated  by  different  witnesses 
at  from  4  to  10  minutes.  Shortly  after  leaving  the  siding 
there  were  two  curves,  and  the  accident  happened  on  the 
second  curve.  The  car  was  an  open  one,  with  upright  parti- 
tions behind  the  platforms,  and  with  fixed  seats  on  either 
side  of  the  partitions,  and  reversibU  seats  in  the  rest  of  the 
car.  The  plaintiff  who  was  hurt  rode  in  that  end  of  the  re- 
versible seat  nearest  the  front,  which  was  on  the  outside  of 
the  curve.  She  testified  that  there  was  no  cross  bar  near  the 
floor  under  the  fixed  seat  in  front  of  her,  and  that  she  rode 
with  her  feet  on  the  edge  of  the  fixed  seat  and  her  arm  around 
the  stanchion  at  the  end  of  the  seat  on  which  she  sat.  The 
plaintiffs  contended  that  she  was  thrown  from  her  seat  by  the 
combined  effect  of  a  lurch  of  the  car  and  the  centrifugal  force 
due  to  the  speed  of  the  car  on  the  curve. 

Of  12  witnesses  who  were  upon  the  car  in  such  positions 
that  she  might  have  been  within  their  vision,  but  one  testified 
that  she  stood  up  before  falling  or  being  thrown  off.  From 
her  own  testimony  and  that  of  the  other  witnesses  it  could  be 
found  fairly  that  she  did  not  rise  voluntarily  from  her  seat, 
but  was  thrown  from  it  by  the  effect  of  a  lurch  combined  with 
centrifugal  force  due  to  a  great  and  unusual  rate  of  speed,  and 
that  after  clinging  for  an  instant  to  the  stanchion  she  was  thus 
shaken  to  the  ground  by  the  motion  of  the  car.  The  testi- 
mony as  to  the  rate  of  speed  was  contradictory,  but  justified 
a  finding  that  it  was  unusual,  and  that  at  the  precise  place  of 
the  accident  it  was  more  than  18  miles  an  hour,  and,  while  a 
number  of  the  witnesses  noticed  no  lurch,  several  of  them 
testified  that  there  was  one. 

We  are  of  opinion  that  the  question  whether  the  defendant 
was  negligent  was  for  the  jury.  To  run  an  open  car  so  rapidly 
over  a  curve  upon  a  railway  but  very  recently  put  in  opera- 
tion as  to  throw  from  her  seat  a  passenger  who  was  sitting  as 
the  injured  plaintiff  testified  that  she  sat  might  be  found  by  a 
jury  to  be  less  than  the  degree  of  care  in  the  operation  of  its 
road  required  of  a  commoi>  carrier  of  passengers  upon  an 
electric  street  railway. 

Exceptions  overruled. 


Freeman  v.  Pere  Marquette  R.  Co. 

{Supreme  Court  of  Michigan,  Oct,  28,  igo2.) 

[91  N.  W.  Rep.  1021.] 

Carriers — Personal  Injuries — Contributory  Negligence. 

Where  a  passenger  entered  the  caboose  of  a  freight  car,  and,  know- 
ing that  the  train  crew  were  still  engaged  in  switching,  sat  down  in 
a  chair,  instead  of  in  the  seats  provided   for  passengers,  he  was  not 
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in  the  exercise  of  due  care,  and  could  not  recover  for  injuries  received 
by  being  thrown  from  his  seat  by  the  collision  of  a  car  with  the 
caboose. 

Error  to  circuit  court,  Ionia  county ;  Frank  D.  M.  Davis» 
Judge. 

Action  by  Alonzo  O.  Freeman  against  the  Pere  Marquette 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Frederick  W.  Stevens  (Charles  McPherson,  of  counsel),  for 
appellant 
Chaddock  &  Scully,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  for  negligent  injury 
to  a  passenger,  in  which  the  plaintiff  recovered  a  verdict  and 
judgment  of  $300,  and  defendant  brings  error. 

The  plaintiff  became  a  passenger  in  a  caboose  attached  to 
a  freight  train.  Before  entering  the  caboose,  he  accepted  and 
signed  a  ticket  in  which  he  agreed  to  exercise  the  highest 
degree  of  care  to  protect  himself  from  injury,  and  agreed,  if 
injured  notwithstanding  such  care,  to  make  no  claim  against 
the  company.  The  defendant,  however,  does  not,  in  the  brief 
filed  in  this  court,  rely  upon  this  contract  as  conclusive  of 
plaintiff's  rights;  but  it  is  insisted  that  the  plaintiff's  testi- 
mony, taken  as  a  whole,  shows  that  he  was  guilty  of  contribu- 
tory negligence,  and  that  a  verdict  should  have  been  directed 
for  defendant.  The  testimony  of  the  plaintiff  tends  to  show 
that  when  he  entered  the  caboose  the  back  door  of  the 
caboose  stood  open ;  that  he  then  knew  that  the  train  crew 
was  still  engaged  in  switching,  and  that  cars  were  likely  to  be 
brought  in  contact  with  the  caboose  with  greater  or  less  force ; 
that  there  was  a  chair  in  the  caboose,  not  fastened  down,  and 
that  there  were  abundant  seats  which  were  fastened  solid ; 
that  this  chair  was  the  chair  provided  for  the  conductor,  and 
for  use  in  connection  with  the  table  in  one  corner  of  the 
caboose,  provided  for  the  conductor  for  making  his  memoranda 
upon;  that,  instead  of  taking  one  of  the  regular  seats  provided 
for  passengers,  plaintiff  took  a  seat  in  this  chair,  facing  the 
rear  door,  and  awaited  events;  that  he  leaned  over  to  sneeze, 
holding  his  head  between  his  twd  hands,  and  just  at  this  critical 
moment  the  collision  occurred,  threw  him  against  the  door, 
and  caused  the  injuries  complained  of.  So  far  as  the  contact 
of  the  car  with  the  caboose  is  concerned,  and  the  resulting 
jar,  it  may  be  said  that  it  was  the  expected  which  happened. 
It  is  therefore  a  question  of  law  as  to  whether,  with  this 
knowledge,  it  was  the  exercise  of  common  prudence  to  take 
this  loose  seat,  which  was  certain  to  be  thrown  a  greater  or 
less  distance  by  any  jar  which  might  occur,  instead  of  taking 
the  fixed  seats  which  were  provided  for  passengers.  There 
is  no  question  of  ample  room  in  the  seats,  as  plaintiff  was  the 
only  passenger.     The  case  of  Railroad  Co.  v.  Ferguson,  79 
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Va.  24i»  is  like  this  in  principle.  It  was  there  held  that  it 
was  contributory  negligence,  as  matter  of  law.  for  a  passenger 
on  a  freight  train  to  take  a  chair  near  an  open  door  in  a 
caboose,  instead  of  the  fixed  seat  which  was  provided  for 
passengers.  So,  in  Harris  v.  Raihroad  Co.,  89  Mo.  233,  i  S. 
W.  32s,  27  Am.  &  Eng.  R.  Cas.  216,  58  Am.  Rep.  iii,  it  was 
held  that  a  plaintiff  who  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  freight  train  upon  which  he 
was  a  passenger  in  the  caboose  had  stopped  to  do  switching, 
and  that  part  of  the  train  was  likely  to  be  backed  against  the 
part  to  which  the  caboose  was  attached,  and  who,  without 
paying  any  attention  to  whether  the  cars  were  approaching 
or  not,  left  his  seat  and  stood  up  in  the  car,  was  guilty  of  such 
contributory  negligence  as  bars  recovery.  A  similar  rale  was 
laid  down  in  Smith  v.  Raikoad  Co.,  99  N.  C.  241,  S  S.  E. 
896,  where  the  plaintiff  was  sitting  on  the  arm  of  a  seat  when 
he  had  every  reason  to  expect  a  sudden  jolt  or  shock  from  the 
backing  of  one  portion  of  the  train  against  another.  Plaintiff 
relies  upon  the  case  of  Moore  v.  Railroad  Co.,  which  was 
twice  before  the  court,  and  is  reported  in  115  Mich.  103,  72 
N.  W.  1 1 12,  and  again  in  119  Mich.  613,  78  N.  W.  666,  and 
upon  the  case  of  Stoody  v.  Railway  Co.,  124  Mich.  420,  83  N. 
W.  26.  Neither  case  is  authority  for  the  plaintiff's  recovery 
in  the  present  case.  In  the  Moore  Case  the  collision  occurred 
before  the  plaintiff  had  an  opportunity  to  occupy  a  seat  in  the 
car.  The  collision  occurred  when  he  was  in  the  act  of  sitting 
down.  In  that  case,  however,  the  rule  was  recognized  that 
one  who  takes  passage  on  such  a  train  is  presumed  to  under- 
stand that  the  cars  must  be  coupled  and  uncoupled  and  shifted 
in  the  course  of  the  yard  work  at  the  various  stations,  and 
that  jars,  jolts,  jerks,  and  concussions  are  incident  to  the  ordi- 
nary management,  and  that  these  necessarily  affect  the 
equilibrium  of  persons  standing  in  the  car.  Applying  that 
rule  to  the  present  case,  it  may  be  added  that  such  jars  and 
jolts  would  be  known  by  the  passenger  to  necessarily  cause 
some  change  in  position  in  the  loose  chair  occupied  by  him. 
In  Stoody  v.  Railway  Co.  it  was  held  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  in  entering  the  car  and 
taking  his  seat,  although  the  rest  of  the  train  was  then  back- 
ing toward  him.  In  that  case  it  appeared  that  he  had  suffi- 
cient time  to  enter  the  seat  and  brace  himself  in  the  seat  to 
avoid  the  jar, — a  very  different  measure  of  precaution  than 
taking  a  seat  in  a  loose  chair,  facing  an  open  door,  as  was 
done  in  the  present  case. 

We  are  constrained  to  hold  that,  as  matter  of  law,  plaintiff 
was  not  in  the  present  case  in  the  exercise  of  due  care,  and  the 
judgment  will  be  reversed,  and  a  new  trial  ordered. 

LONG,  J.,  did  not  sit.    The  other  justices  concurred. 
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McGarry  v.  Holyoke  St.  Ry.  Co. 

{.Supreme  Judicial  Couri  of  MassachuseUs^  Hampdeuj  Oct.  jp,  190^ A 

\!bS  N.  E.  Rep.  45.] 

Ejection  of  Passenger — Refusal  to  Pay  Fare. 

Where  an  intending  passenger  on  a  street  car  asked  the  oondactor 
if  it  was  a  M.  P.  car,  and  he  answered  that  it  was,  and  the  car  was 
not  going  to  M.  P.,  bat  returning  therefrom,  plaintiff,  on  its  arriving 
at  the  terminus,  conld  not  ride  from  there  to  M.  P.  without  the  tender 
of  another  fare. 

Same— Use  of  Force.* 

Where  a  passenger  on  a  street  car  refnsed  to  pay  his  fare  when 
demanded,  and  made  the  conductor  understand  that  he  would  resist 
being  put  off,  the  conductor  was  justified  in  using  force  in  putting 
him  off  after  for  the  third  time  telling  him  that  he  must  pay  his  fare 
or  get  off. 

Report  from  superior  conrt,  Hampden  county;  Justin 
Dewey,  Judge. 

Action  by  Thomas  McGarry  against  the  Holyoke  Street 
Railway  Company.  Verdict  directed  for  defendant,  and  case 
reported.    Judgment  on  verdict 

Green  &  Bennett,  for  plaintiff. 
Brooks  &  Hamilton,  for  defendant. 

LORING,  J.  This  is  in  an  action  for  assault  and  battery. 
The  plaintiff's  story  is  that  he  hailed  one  of  the  open  cars  of 
the  defendant  on  High  street,  in  the  city  of  Holyoke,  near  the 
city  hall,  when  it  was  going  in  the  direction  of  the  post  office, 
and  asked  the  conductor  whether  it  was  a  Mountain  Park  car. 
On  being  told  that  it  was,  he  got  on  the  car,  paid  five  cents, 
the  fare  demanded,  and  road  to  the  terminus  of  the  road  at 
the  post  office,  where  the  car  stopped.  The  conductor  then 
changed  the  trolley,  and  turned  the  backs  of  the  seats  so  that 
passengers  would  face  the  other  way.  While  the  conductor 
was  doing  this,  the  plaintiff  stood  on  the  footboard,  and  when 
this  was  done,  the  plaintiff  sat  down  on  the  same  seat  he  sat 
on  before.  After  the  car  had  gone  about  as  far  as  the  city 
hall  on  the  return  trip,  the  conductor  demanded  of  the  plain- 
tiff another  fare.  This  the  plaintiff  refused  to  pay,  on  the 
ground  that,  when  he  boarded  the  car,  he  wanted  to  go  to  the 
park,  and  had  asked  if  it  was  a  Mountain  Park  car,  and  the  con- 
ductor had  said  that  it  was.  The  conductor  then  told 
him  that  if  he  did  not  pay  his  fare  he  would  call  a  policeman. 
Later  the  conductor  came  back,  and  said  that  the  superin- 
tendent was  on  the  car,  and  if  the  plaintiff  did  not  pay  his 
fare,  he  would  have  to  put  him  off,  upon  which  the  plaintiff 
told  the  conductor  to  get  the  superintendent,  and  he  would 
give  him  his  reasons.  The  conductor  did  not  bring  the 
superintendent,  but  leaned  over  the  seat,  and  said,  ''get  off 
the  car" ;  and  added  that  if  he  had  the  plaintiff  in  some  quiet 

*See  monograph  appended  to  Birmingham  Ry.  &  Electric  Co.  v. 
Biard  (Ala.),  22  Am.  A  Kng.  R.  Cas.,  N.  8.,  909. 
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place  he  would  break  his  face,  or  woald  like  to  do  it.  Later 
the  car ''was  almost  bronsht  to  a  stop."  The  plaintiff  was 
sitting  near  the  oatside  end  of  one  of  the  seats.  No  one  else 
was  sitting  on  that  seat.  The  conductor  came  across  from 
the  other  side  of  the  car,  in  front  of  the  seat  on  which  the 
plaintiff  was  sitting,  and  said  to  the  plaintiff  that  he  must  pay 
his  fare  or  get  off  the  car,  and  then,  in  the  words  of  the  plain- 
tiff, "he  took  hold  of  me.''  ''While  he  was  pulling  me,  I  got 
hold  of  some  part  of  the  car,  to  try  to  save  myself."  "I  don't 
know  whether  I  took  hold  of  the  end  part  of  the  seat  I  was 
sitting  on  with  one  hand,  and  the  back  of  the  seat  with  the 
other,  and  held  back;  I  couldn't  swear.  I  caught  hold  of 
something  when  he  caught  hold  of  me.  He  wasn't  right  off 
the  car ;  he  threw  me  off.  I  went  off  first.  When  I  got  off 
the  car,  he  was  on  the  headboard.  He  didn't  go  first.  I 
didn't  step  on  the  footboard  as  I  went  off.  I  fell  off  the  foot- 
board into  the  street.  He  didn't  give  me  a  chance  to  step 
down  on  the  footboard.  I  don't  remember  stepping  on  any- 
thing. I  didn't  grab  hold  of  the  post,  and  hold  back,  when  I 
was  on  the  footboard.  I  didn't  grab  anything,  for  the  first 
thing  I  knew,  when  I  left  the  seat,  I  was  on  the  ground.  I 
grabbed  something,  of  course.  When  I  went  down,  I  struck 
on  my  head.  There  was  a  scar  there  at  some  time.  There 
aren't  any  there  now  that  I  know  of.  There  was  a  scrach  on 
my  face.  I  didn't  have  a  doctor."  On  direct  examination 
he  said  further:  "He  caught  me  by  the  arm  and  the  sack 
coat";  and  on crosfr-examination,  that  by  the  time  he  reached 
the  ground,  the  car  had  stopped.  The  testimony  of  the 
plaintiff  was  confused.  More  than  once  he  took  back  a  pre- 
vious statement;  but  we  think  that  what  we  have  said  is  a  fair 
statement  of  his  story,  except  in  certain  particulars,  which 
we  shall  refer  to  later  on. 

I.  We  are  of  opinion  that  the  plaintiff  was  wrong  in  refus- 
ing to  pay  the  second  fare.  When  he  boarded  the  car,  he  did 
not  ask  whether  the  car  was  going  to  Mountain  Park.  What 
he  did  ask  was,  "If  it  was  a  Mountain  Park  car."  That  this 
was  what  he  asked  was  testified  to  by  the  plaintiff  on  both 
direct  and  cross-examination.  We  do  not  think  that  this  is 
modified,  as  the  plaintiff  contends,  by  this  statement,  that 
"I  told  him,  when  I  got  on  the  car,  that  I  wanted  to  go  to 
Mountain  Park."  This  was  testified  to  by  the  plaintiff  when 
he  was  stating  what  was  said  when  the  conductor  first  asked 
for  a  second  fare,  and  the  plaintiff  refused  to  pay  it.  Taken 
in  connection  with  the  statement  made  by  him,  on  both  direct 
and  cross  examination,  that  when  he  first  got  on  the  car  he 
asked  if  it  was  a  Mountain  Park  car,  this  must  be  taken  to 
mean  that  the  plaintiff  then  told  the  conductor  that  he 
"wanted  to  go  to  Mountain  Park"  when  he  got  on  the  car. 
The  conductor  might  have  thought  that  the  plaintiff  took  the 
car  on  its  trip  from  the  park  to  the  city  to  make  sure  of  a  seat 
on  its  return  trip  to  the  park,  or  that  he  asked  the  question 
to  identify  the  route  on  which  the  car  was  then  proceeding. 
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Bat  it  was  not  for  the  condactor  to  speculate  as  to  the  plain- 
tiff's purpose  in  takine  the  car.  The  plaintiff  asked  a  plain 
question,  and  the  conductor  gave  a  correct  answer.  It  is  per- 
haps worthy  of  notice  that  the  plaintiff  on  cross-examination 
admitted  that  he  knew  that  Mountain  Park  lay  ^n  the  other 
side  of  .the  Holyoke  dam,  and  that  he  would  not  go  in  the 
direction  the  car  was  going  when  he  boarded  it,  to  go  to 
Mountain  Park.  He  ^'thought  probably  they  would  turn 
round.  I  knew  there  was  a  trolley  car  ran  right  around. " 
There  is  nothing  in  the  plaintiff's  contention  that  he  was 
justified  in  thinking  that  the  car  was  on  its  way  to  the  park, 
and  refusing  to  pay  his  fare,  because  it  had  on  it  the  sign 
^'Mountain  Park,"  and  he  had  noticed  that  on  other  cars  run 
by  the  defendant  the  sign  was  changed  when  the  cars  were 
running  in  different  directions,  and  always  had  a  sign  exposed 
to  indicate  the  terminus  they  were  bound  for.  The  defend- 
ant was  not  bound  to  adopt  the  same  system  on  all  its  cars. 

2.  The  plaintiff's  second  contention  is  that  on  the  evi- 
dence the  jury  might  have  found  that  the  defendant  used 
unnecessary  force.  But  we  are  of  opinion  that,  looking  at 
the  plaintiff's  story  fairly,  as  between  the  two  parties,  it  does 
not  warrant  such  a  finding.  It  is  true  that  the  plaintiff  says 
that  he  landed  on  his  head  in  the  street,  and  went  off  the  car 
without  touching  the  footboard.  It  is  also  true  that  he  testi- 
fied that  the  car  had  not  stopped  when  the  condactor  began 
to  put  him  off;  but  he  admits  that  when  the  conductor  under- 
took to  put  him  off,  the  car  was  nearly  at  a  standstill,  and 
when  he  was  put  off,  it  had  entirely  stopped.  The  conductor 
could  not  but  have  understood  that  the  plaintiff  meant  to  re- 
sist being  put  off.  The  plaintiff's  suggestion  that  he  ''got 
hold  of  some  part  of  the  car,  to  save  himself,"  when  construed 
with  the  rest  of  the  testimony,  cannot  be  taken  to  mean  that 
he  did  not  intend  to  resist,  and  did  not  take  hold  of  the  car 
for  that  purpose.  If  the  plaintiff  made  the  conductor  under- 
stand that  he  would  resist  being  put  off,  the  conductor  was 
justified  in  using  force  in  putting  him  off,  especially  after 
again  telling  him,  and  for  the  third  time,  that  he  must  pay 
his  fare  or  get  off.  If  the  condactor  had  to  use  force  to  put 
him  off,  and  the  plaintiff  resisted,  the  mere  fact  that  he 
landed  on  his  head  is  not  sufficient  to  warrant  a  finding  that 
undue  force  was  used.  It  would  have  been  better  if  the  car 
had  actually  stopped  before  the  condactor  put  his  hands 
on  him;  but  the  plaintiff  admits  that  it  had  then  ''almost 
stopped,"  and  "by  the  time  he  had  me  off  the  car,  I  guess  the 
car  was  stopped.  In  another  place  he  went  farther,  and 
admitted  that  "when  the  car  was  stopped,  I  was  sitting  more 
to  the  left-hand  side  of  the  seat.  He  came  in  there,  and  he 
took  hold  of  me. "  Bat  we  assume  that  the  jury  could  have 
found  that  the  former  statement  was  true,  and  that  the  car 
had  not  altogether  come  to  a  stop  when  the  condactor  laid 
hold  of  the  plaintiff. 

Judgment  on  the  verdict. 
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Birmingham  Ry.,  Light  &  Power  Co.,  v.  Owens. 

{Supreme  Court  of  Alabama^  Nov,  20^  1902.) 

[33  80.  Rep.  8.] 

Street  Railroads— Injury  to  Passenger — Evidence.* 

Where,  in  an  action  by  a  passenger  for  injuries  received  in  alighting 
from  a  street  car,  he  testified  that  the  car  was  stationary  when  he 
attempted  to  alight,  and  was  suddenly  started,  and  four  wholly  disin- 
terested witnesses  testified  that  it  was  going  about  10  miles  an  hour, 
the  preponderance  of  evidence  so  clearly  establishes  the  absence  of 
negligence  on  the  part  of  defendant,  and  the  want  of  due  care  on  the 
part  of  plaintiff,  that  a  refusal  of  defendant's  motion  for  new  trial  on 
a  verdict  for  plaintiff  was  error. 

Appeal  from  circait  coart,  Jefferson  coanty ;  A.  A.  Cole- 
man, Judge. 

Action  by  Samuel  L.  Owens  against  the  Birmingham  Rail- 
way, Light  &  Power  Company.  From  a  judgment  ior  plain- 
tiff, and  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed  and  new  trial  granted. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellant 
Bowman,  Harsh  &  Beddow,  for  appellee. 

McCLELLAN,  C.  J.  The  testimony  of  the  plaintiff  alone 
tends  to  show  that  the  car  was  stationary  when  he  attempted 
to  alight  from  it,  and  that  when  he  was  in  the  act  of  alight- 
ing it  was  put  in  motion  with  a  jerk  which  threw  him  to  the 
ground,  and  inflicted  the  injuries  of  which  he  complains. 
Four  wholly  disinterested  witnesses  testify  that  the  car  was 
in  rapid  motion,  going  from  8  to  12  miles  an  hour,  when  the 
plaintiff  attempted  to  alight,  and  that  it  was  this  motion  of 
the  car,  well  known  to  him,  of  course,  which  caused  his  fall 
and  injuries.  Their  testimony  is  corroborated  by  undisputed 
evidence  as  to  other  circumstances  of  the  occurrence, — the 
location  of  the  accident  at  a  place  where  it  was  not  customary 
or  proper  for  cars  to  stop;  the  juxtaposition  of  plaintiff's 
boarding  house ;  the  extreme  violence  of  the  fall,  he  being 
turned  topsy-turvy  thereby,  and  lighting  on  his  head,  so  that 
his  attitude  when  he  struck  the  ground  was  much  that  of  a 
man  standing  on  his  head  (a  thing,  we  take  it,  much  more 
likely  to  occur  when  a  man  unaccustomed  to  the  feat  attempts 
to  get  off  a  rapidly  moving  car,  than  when  he  falls  in  conse- 
quence of  a  stationary  car  being  put  in  motion  when  he  is  in 
the  act  of  alighting),  etc. ;  and  the  plaintiff's  testimony  is 
wholly  lacking  in  corroboration  of  any  sort.  This  state  of 
case  shows  so  clearly  to  our  minds  that  the  preponderance  of 
the  evidence  was  so  greatly  against  the  verdict  for  the  plain- 
tiff,— so  clearly  establishes  both  the  absence  of  negligence  on 
the  part  of  the  defendant,  and  the  want  of  due  care  on  the 

*As  to  the  effect  of  contributory  negligence  in  alighting  from  a  mov- 
ing train,  see  foot-note  appended  to  Pittsburgh,  etc.,  Ry.  Co.  v.  Grey 
(Ind.  App.),  4  R.  R.  R.  120,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  120. 
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part  of  the  plaintifi, — that  we  feel  jastified  in  affirming,  the 
presumption  of  the  correctness  of  the  trial  jodge's  action  to 
the  contrary  notwithstanding,  that  the  court  below  erred  in 
denying  defendant's  motion  for  a  new  trial  Railway  Co.  v. 
Clay,  loS  Ala.  233,  19  South.  309;  Teagne  v.  Bass  (Ala.) 
31  South.  4. 

The  judgment  for  plaintiff  and  the  order  overruling  the 
motion  for  a  new  trial  must  be  reversed.  A  judgment  will  be 
here  entered  granting  the  motion  and  setting  aside  the  ver- 
dict. The  cause  wiU  be  remanded.  Reversed,  rendered  in 
part,  and  remanded. 


Chicago  Terminal  Transfer  R  Co.  v.  Schicelling. 

{Supreme  Court  of  Illinois,  June  ig,  igo2.) 
[64  N.  £i.  Rep.  714.] 

Injury  to  Passengers — Contributory  Negligence — Appeal — Review. 

Where,  in  an  action  by  a  passeni^er  against  a  railroad  company  for 
injuries  received  on  aligliting  from  the  train  at  a  regrdar  stopping 
place,  the  court  instructed  the  jury  at  defendant's  request  to  take  into 
consideration  the  fact,  if  it  was  a  fact,  that  plaintiff  alighted  from 
the  train  while  it  was  in  motion  in  determining  whether  he  was  using 
due  care,  defendant  could  not  urge  in  the  supreme  court  that  such 
conduct  was  negligence  per  se  or  as  matter  of  law. 

Same — Safe  Landing  Place — Stop,  Look  and  Listen.* 

A  passenger,  in  alighting  from  a  train  at  a  regular  stopping  place, 
may  assume  that  a  safe  means  of  passage  from  the  train  has  been 
provided,  and  is  not  required  to  stop,  and  look  and  listen,  to  see 
whether  a  train  is  approaching  on  a  parallel  track,  before  attempting 
to  cross  it. 

Same— Same,  t 

Where  passengers,  in  alighting  from  trains  at  a  regular  stopping 
place,  are  required  to  step  into  a  space  between  five  and  seven  inches 
below  the  level  of  the  tracks,  filled  with  stone  and  sand,  and  not  wider 
than  six  feet,  located  between  the  tracks  of  two  railroad  companies, 
the  company  will  not  be  deemed  as  a  matter  of  law  to  have  fulfilled 
its  duty  of  providing  a  safe  and  convenient  mode  of  access  to  and 
departure  from  its  trains. 
Who  Are  Passengers^— Appeal— Review. 

Where  the  jury,  under  proper  instructions,  found  that  a  person  who 
had  alighted  from  a  train  and  was  standing  on  the  narrow  space 
between  the  railroad  tracks  provided  by  the  company  as  the  place  to 
alight  was  still  a  passenger,  the  supreme  court  cannot  as  a  matter 
of  law  say  that  such  relation  had  ceased. 

Failure  to  Provide  Safe  Place  to  Alight — Proximate  Cause  Where  Pas- 
senger Injured  on  Track  of  Another  Company. 
The  fact  that  a  passenger,  while   standing  on    the   space  between 
two  tracks  provided  by  the  railroad  company  as  the  place  for  passen- 

*See  note,  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  302  et  seq. 

fAs  to  the  duties  of  carriers  of  passengers  with  respect  to  stations 
and  stopping  places,  see  monograph  appended  to  Muhlhause  v,  Monon- 
gahela  St.  Ry.  Co.  (Pa.),  2  R.  R.  R.  131,  25  Am.  A  Kng.  R.  Cas., 
N.  8.,  131. 

{As  to  who  are  passengers,  see  foot-note  appended  to  Purple  v. 
Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R.  711,  26  Am.  &  Kng.  R. 
Cas.,  N.  S.,  711. 
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gers  to  leaye  the  train,  was  struck  and  injured  by  a  train  on  the 
other  track  belonging  to  another  company,  does  not  relieye  the  car- 
rier from  liability ;  the  failure  to  provide  a  proper  place  for  alighting 
being  a  proximate  cause  of  the  accident. 

Error  to  appellate  court,  First  district. 

Action  for  personal  injuries  by  Robert  Schmelling  against 
the  Chicago  Terminal  Transfer  Railroad  Company.  From  a 
judgment  of  the  appellate  court  (99  111.  App.  577)  affirming  a 
judgment  in  favor  of  the  plaintiff,  the  defendant  brings  error. 
Affirmed. 

This  is  an  action  on  the  case,  brought  by  Robert  Schmel- 
ling,  defendant  in  error,  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  and  plaintiff  in  error,  the  Chicago 
Terminal  Transfer  Railroad  Company.  Some  of  the  allega- 
tions of  negligence  in  the  two  counts  of  the  declaration  were 
joint  as  to  both  defendants  and  also  several  as  to  each  of 
them.  A  plea  of  not  guilty  was  filed  by  each  defendant  At 
the  close  of  the  plaintiff's  evidence  he  entered  a  nonsuit  as  to 
the  Chicago,  Burlington  &  Quincy  Railroad  Company.  Sub- 
sequently the  trial  resulted  in  verdict  and  judgment  in  favor 
of  the  defendant  in  error.  Upon  appeal  to  the  appellate 
court,  the  judgment  of  the  superior  court  of  Cook  county  was 
affirmed.  The  present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance. 

On  August  8,  1898,  appellee  boarded  an  early  morning  train 
of  the  appellant,  as  a  passenger,  at  Fifty-First  street,  in 
Chicago,  for  the  purpose  of  riding  to  Twenty-Sixth  street  in 
that  city.  Plaintiff  in  error's  train,  upon  which  appellee  was 
thus  a  passenger,  consisting  of  about  four  cars  besides  the 
engine,  was  what  was  called  a '^workingmen's  train,"  used  for 
the  purpose  of  carrying  workingmen  early  in  the  morning  to 
their  work.  The  train  arrived  at  its  stopping  place  at 
Twenty-Sixth  street  a  few  minutes  after  6  o'clock,  and,  in 
dismounting  from  the  train  at  that  point,  appellee  was  struck 
by  the  engine  of  a  freight  train  upon  the  track  of  the  Chicago, 
Burlington  &  Quincy  Railroad,  and  suffered  the  injury  for 
which  the  present  suit  is  brought.  For  some  70  or  7$  feet 
south  from  the  point  where  the  defendant  in  error  was  struck, 
the  track  of  the  plaintiff  in  error  and  the  track  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  run  parallel  and 
directly  south ;  but,  when  this  distance  of  70  or  75  feet  is 
reached,  both  tracks  make  a  curve  to  the  west.  The 
westerly  rail  of  the  westerly  track  of  the  Chicago,  Bur- 
lington &  Quincy  Railroad  was  distant  toward  the  east  from 
the  easterly  rail  of  the  easterly  track  of  the  plaintiff  in 
error,  about  li  or  2  feet  according  to  some  of  the  testimony, 
about  6  feet  according  to  other  evidence,  7  or  8  feet  according 
to  some  of  the  witnesses,  and  as  much  as  8  or  9  feet  in  the 
opinion  of  one  of  the  witnesses.  The  evidence  tends  to  show 
that  the  appellee,  when  he  went  upon  the  train,  paid  his 
fare  and  took  his  seat  in  the  first  car.    When  the  car  reached 
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Twenty-Sixth  street,  the  condoctor  called  cot  the  station, 
known  as  ^^Twenty-Sixth  Street/'  at  the  back  door  in  the 
rear  end  of  the  car.  Defendant  in  error,  when  he  heard  the 
announcement  of  the  condoctor,  got  up  and  walked  oat  upon 
the  front  platform,  and  he  says:  '^The  train  stopped,  and  I 
got  off."  If  the  train  had  not  actually  stopped  when  defend- 
ant in  error  got  off,  it  was  '^slowing  up"  to  make  the  stop. 
He  alighted  from  the  easterly  front  platform  of  the  front  car 
of  the  train,  and  moved  directly  east.  He  was  in  the  habit  of 
going  to  work  on  that  train  in  the  morning,  and  had  been  in 
the  habit  of  doing  so  for  nearly  a  year  and  a  half.  He  worked 
at  that  time  in  a  lumber  yard  east  from  the  Twenty-Sixth 
street  station,  to  reach  which  he  would  go  one  block  to 
Western  avenue,  and  then  up  Blue  Island  avenue  to  the  lumber 
yard.  The  step  of  the  platform  where  he  dismounted,  was 
about  1 8  inches  or  2  feet  from  the  ground.  He  walked  two 
steps,  and  was  about  to  step  upon  the  track  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  when  some  one 
called  to  him,  and  he  turned  around  toward  the  north,  and  was 
struck  by  a  locomotive  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  about  two  or  three  minutes,  as  he  says, 
after  the  time  when  he  jumped  off  the  platform.  It  is  admitted 
that  trains  on  the  road  of  the  plaintiff  in  error  regularly 
stopped  at  Twenty-Sixth  street,  that  there  was  a  railroad 
crossing  just  south  of  the  line  of  Twenty-Sixth  street,  that 
every  train  going  north  stopped  close  up  to  the  crossing,  that 
every  train  going  south  stopped  close  up  to  Twenty-Sixth 
street,  that  the  train  that  morning  stopped  at  the  usual  place 
of  stopping  to  let  on  and  off  passengers  going  north,  and  that 
this  stopping  place  is  advertised  as  such  on  the  company's 
time-tables.  Just  east  of  the  track  of  plaintiff  in  error,  from 
which  defendant  in  error  alighted,  are  two  more  tracks  of  the 
Burlington  &  Quincy  Railroad  Company,  and  east  of  them  a 
switch  track  of  the  same  company.  Just  west  of  the  track  of 
the  plaintiff  in  error,  on  which  the  car  in  which  defendant  in 
error  was  a  passenger  stood,  are  another  track  of  the  plaintiff 
in  error  and  also  a  side  or  switch  track  of  the  same  company. 
Just  north  of  the  place  of  the  accident,  two  tracks  of  the  Santa 
Fe  road  run  at  right  angles  across  the  tracks  of  the  plaintiff  in 
error  and  the  Chicago,  Burlington  &  Quincy  Railroad.  Just 
north  of  the  Santa  Fe  track  is  Twenty-Sixth  street,  but  there 
is  no  sidewalk  on  the  south  side  of  Twenty-Sixth  street.  In 
the  middle  of  Twenty-Sixth  street  are  two  tracks,  on  which 
run  electric  cars  east  and  west.  The  business  of  defendant  in 
error  was  that  of  a  bricklayer.  At  this  Twenty-Sixth  street 
stopping  place  plaintiff  in  error  had  no  depot  or  platform  of 
any  kind  or  description.  The  ground  between  the  track  of 
plaintiff  in  error  and  the  track  of  the  Chicago,  Burlington  & 
Quincy  Railroad  was  between  five  and  seven  inches  below  the 
level  of  the  tracks.  It  was  not  boarded,  but  composed  of 
stone  and  sand.    Just  how  much  space  there  was  between  the 
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train  ef  plaintiff  in  error,  as  it  stood  at  the  time  of  the  acci- 
dent, and  the  Chicago,  Burlington  &  Quincy  train,  as  it 
passed,  is  not  altogether  clear  &om  the  evidence.  One  of 
the  witnesses  says  that  there  was  just  enough  room  for  a  man 
to  stand.  The  freight  train  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  consisted  of  some  i6  or  i8  empty 
stock  cars  and  one  way  car.  The  tender  of  the  engine  of  the 
latter  train  was  in  front.  The  train  of  the  plaintiff  in  error 
going  north  overtook  the  Chicago,  Burlington  &  Quincy  train 
and  passed  it,  but  immediately  began  slowing  up,  so  that  it 
had  '' slowed  upland  stopped  for  the  Santa  Fe  crossing, 
while  the  Chicago,  Burlington  &  Quincy  train  was  passing  it. 
It  is  admitted  that  the  place  where  the  train  of  plaintiff  in  error 
stopped  was  not  only  a  regularly  advertised  stopping  place  of 
the  train  in  question,  but  was  a  statutory  stopping  place. 

Jesse  B.  Barton,  for  plaintiff  in  error. 
Kickham  Scanlan  and  Edgar  L.  Masters,  for  defendant  in 
error. 

MAGRUDER,  C.  J.  (after  stating  the  facts).  If  the  acts 
of  negligence  charged  in  the  declaration  against  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  alone  be  eliminated, 
the  acts  of  negligence  charged  in  the  declaration  against  the 
plaintiff  in  error  are  that  it  did  not  provide  a  suitable  plat- 
form or  other  means  for  passeneers  to  safely  alight  from  its 
cars  at  Twenty-Sixth  street,  and  failed  to  keep  its  railroad  at 
a  safe  and  suitable  distance  from  that  of  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company,  and  also  failed  to  pro- 
vide means  for  crossing  the  Chicago,  Burlington  &  Quincy 
Railroad  in  safety. 

I.  The  first  point  made  by  the  plaintiff  in  error  is  that  the 
trial  court  erred  in  overruling  its  motion  to  take  the  case  from 
the  jury  at  the  close  of  all  the  evidence,  and  in  refusing  to 
give^'its  instruction,  then  asked  and  offered  in  writing,  direct- 
ing the  jury  to  find  it  not  guilty.  This  instruction  was  prop- 
erly refused,  if  there  was  evidence  tending  to  show  the  right 
of  the  defendant  in  error  to  a  recovery,  because  in  such  case 
there  must  be  a  submission  to  the  jury.  Landgraf  v.  Kuh,  i88 
IlL  484,  59  N.  E.  $01;  Railway  Co.  v.  Baddeley,  150  111.  328, 
36  N.  E.  96s ;  Railroad  Co.  v.  Filler,  19S  111.  9.  62  N.  E.  919. 
The  plaintiff  in  error  contends  that  there  is  no  evidence  tend- 
ing to  show  that  at  the  time  of  the  injury  the  defendant  in 
error  was  in  the  exercise  of  ordinary  care  for  his  own  safety. 
As  we  understand  the  argument  of  counsel  upon  this  branch 
of  the  case,  his  contention  is  that  defendant  in  error  was 
guilty  of  negligence,  as  matter  of  law,  upon  two  grounds.  The 
first  ground  is  the  charge  that  the  defendant  in  error  alighted 
from  the  car  while  it  was  in  motion.  In  support  of  this  posi- 
tion authorities  are  referred  to  holding,  in  substance,  that  it  is 
negligence  for  a  passenger  to  alight  from  a  moving  train  of 
cars,  the  motive  power  of  which  is  steam.    Railway  Co.  v. 
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:,  i6o  UL  320,  43  N.  E.  823,  31  L.  R  A.  331,  and  cases 
cited.  In  the  case  at  bar  there  was  evidence  to  the  effect  that, 
when  the  defendant  in  error  alighted  from  the  car  on  which 
he  was  riding,  the  train  had  stopped.  There  is  other  testi- 
mony tending  to  show  that,  while  the  train  had  not  actually 
stopped,  it  was  movini:  very  slowly.  One  of  the  witnesses 
testifies  that  the  train  of  the  plaintiff  in  error,  on  which  the 
defendant  in  error  was  riding,  stopped  about  7  feet  south  of 
the  Santa  Fe  tracks,  so  that  there  were  7  feet  clear  between 
the  front  of  the  engine  and  the  Santa  Fe  tracks;  and  at  the 
same  time  he  states  that  the  train  was  about  10  or  1 5  or  20 
feet  south  of  the  Santa  Fe  tracks  when  the  defendant  in  error 
was  struck.  It  follows  that  the  train  moved  a  distance  only  of 
from  3  to  13  feet  northward  before  it  stopped  after  defendant 
in  error  alighted  from  it.  It  must,  therefore,  have  been  mov- 
ing very  slowly.  But  whether  he  alighted  from  the  train 
after  it  stopped,  or  while  it  was ''slowing  up*'  for  the  pur- 
pose of  stopping,  was  a  question  of  fact  for  the  jury  to 
determine.  The  judgment  of  the  trial  court,  and  the  judg- 
ment of  the  appellate  court  affirming  it,  settle  this  question  of 
fact  so  far  as  we  are  concerned.  The  plaintiff  in  error  asked 
no  instruction  from  the  court,  holding  that  the  alighting  of 
the  defendant  in  error  from  the  train  while  it  was  in  motion,  if 
he  did  alight  while  it  was  in  motion,  constituted  negligence 
in  law.  On  the  contrary,  the  plaintiff  in  error  asked,  and  the 
court  gave  in  its  behalf,  an  instruction  to  the  following  effect: 
''If  the  jury  believe  from  the  evidence  that  the  plaintiff  left 
the  car  of  the  defendant  Chicago  Terminal  Transfer  Railroad 
Company  while  the  same  was  in  motion,  and  if  they  further 
believe  from  the  evidence  that  he  knew  of  the  proximity  of 
the  tracks  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  they  may  take  these  facts  into  consideration  in 
determining  whether  plaintiff  was  exercising  due  care  and 
caution  for  his  own  safety."  Inasmuch  as  the  plaintiff  in 
error  askecf,  and  the  court  gave,  an  instruction  which  left  it 
to  the  jury  to  take  into  consideration  the  fact,  if  it  was  a  fact, 
that  the  defendant  in  error  alighted  from  the  train  while  it 
was  in  motion,  in  determining  whether  he  was  in  the  exercise 
of  due  care  and  caution  for  his  own  safety,  it  cannot  be  urged 
now  and  here  by  the  plaintiff  in  error  that  such  fact  was  neg- 
ligence per  se,  or  negligence  as  matter  of  law. 

The  second  ground  upon  which  it  is  charged  that  defend- 
ant in  error  was  guilty  of  a  want  of  due  care  for  his  own  safety 
is  that  he  did  not  stop,  and  look  along  the  tracks  of  the 
Chicago,  Burlington  &  Qaincy  Railroad  Company  to  see 
whether  a  train  was  approaching,  before  he  stepped  upon  one 
of  the  rails  of  the  track  of  that  company.  The  evidence  is 
clear  and  positive  that  defendant  in  error  did  not  see  the 
approach  of  the  train  which  struck  him.  The  engineer  and 
fireman  of  the  train  from  which  he  alighted  swear  that  they 
did  not  see  the  approach  of  the  train  which  struck  him  until 
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the  train  was  upon  him.  or  not  more  than  six  feet  from  him. 
The  carve  in  the  tracks  at  this  point  prevented  a  clear  view  of 
an  approaching  train  on  the  parallel  track.  The  defendant 
in  error  had  not  taken  any  position  upon  the  track  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Company.  He  had 
merely  pnt  his  foot  npon  the  west  rail  of  the  track  with  a 
view  to  crossing  to  go  to  Twenty-Sixth  street;  but,  upon 
receiving  a  warning,  he  took  his  foot  ofi  the  rail,  and  was 
standing  in  the  space  between  the  track  of  the  plaintiff  in 
error  and  the  track  of  the  Chicago,  Burlington  &  Qaincy  Rait 
road  Company,  when  he  was  struck.  The  engine,  or  tender,  or 
car,  which  struck  him,  projected  over  into  the  space  between 
the  two  tracks  about  a  foot  and  a  half.  This  court  has  often 
decided  that  the  failure  to  look  and  listen  before  crossing  a 
railroad  track  does  not  constitute  negligence  as  a  matter  of 
law,  but  is  merely  a  circumstance  which  the  jury  may  take 
into  consideration  in  determining  whether  or  not  the  party 
injured  was  guilty  of  negligence.  Railroad  Co.  v.  Harring- 
ton, 192  111.  9,  61  N.  E.  622.  Here,  however,  the  plaintiff  in 
error  did  not  ask  any  instruction,  so  far  as  we  have  been  able 
to  discover,  which  holds  that  as  matter  of  law  it  was  negli- 
gence in  the  defendant  in  error  not  to  look  and  listen  for  an 
approaching  train.  The  refusal  of  such  instruction,  if  it  had 
been  asked,  would  not  have  been  error,  because  it  was  not 
the  duty  of  the  defendant  in  error,  when  alighting  from  the 
train,  to  look  out  for  engines  or  cars  that  might  be  approach- 
ing upon  the  track  east  of  the  track  on  which  the  train  from 
which  he  had  alighted  stood.  It  was  the  duty  of  the  plaintiff 
in  error  to  provide  a  safe  means  of  access  to  and  from  its 
station  at  Twenty-Sixth  street  for  the  use  of  its  passengers; 
and  the  defendant  in  error  had  a  right  to  assume  that  the 
place  adopted  for  discharging  its  passengers  at  that  point  was 
safe.  Thomp.  Carr.  261;  Pennsylvania  Co.  v.  McCaffrey,  173 
III.  169,  50  N.  E.  713;  Railway  Co.  v.  Ward,  135  HI-  5ii,  26 
N.  E.  S2o;  Railroad  Co.  v.  Wilson,  63  111.  167;  Raihroad  Co. 
V.  Winters,  175  lU*  293.  51  N.  E.  goi.  In  Pennsylvania  Co. 
V.  McCaffrey,  we  said  (page  176,  i73lU-f  page  71  $•  50  N.  E.): 
^'A  passenger  is  justified  in  assuming  that  the  company  has, 
in  the  exercise  of  due  care,  so  regulated  its  trains  that  the 
road  will  be  free  from  interruptions  or  obstructions, .  when 
passenger  trains  stop  at  the  depot  to  receive  and  deliver  pas- 
sengers. In  leaving  the  train  the  passenger  has  a  right  to 
assume  that  the  company  will  not  expose  him  to  any  danger 
which  by  the  exercise  of  due  care  can  be  avoided,  and  that 
the  company  has  done  its  duty  in  the  matter  of  providing  him 
sate  landing. ' ' 

This  brings  us  to  the  second  contention  of  the  plaintiff  in 
error  upon  this  branch  of  the  case,  namely,  that  the  evidence 
does  not  tend  to  show  any  negligence  on  its  part  which  re- 
sulted in  injury  to  the  defendant  in  error.  We  are  of  the 
opinion  that  there  is  evidence  tending  to  show  such  negli- 
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gence.  The  law  is  well  settled  that  the  carrier  mast  use  the 
highest  degree  of  care  which  is  practicable  in  order  to  pro- 
vide passengers  with  a  safe  passage  from  its  trains.  As  is 
said  by  Mr.  Bishop,  in  his  work  on  Noncontract  Law  (section 
io86) :  ^'The  tracks  around  the  platforms  and  places  for  enter- 
ing and  leaving  the  cars  *  *  ^  should  be  made  safe  and 
kept  so."  Here  it  is  admitted  that  there  was  a  regular  statu- 
tory stopping  place  at  Twenty-Sixth  street,  where  the  train 
upon  which  the  defendant  in  error  was  riding  stopped.  But 
there  was  no  depot  or  platform  either  on  the  east  or  west  side 
of  the  train.  Passengers  who  alighted  from  the  train  were 
obliged  to  step  upon  the  ground  into  a  space  between  five  and 
seven  inches  below  the  level  of  the  tracks,  not  boarded,  but 
filled  with  stone  and  sand,  not  wider  than  four,  five,  or  six 
feet,  located  between  the  tracks  of  two  railroad  companies* 
and  subject  to  being  narrowed  still  further  by  the  projection 
of  cars  for  a  distance  of  a  foot  and  a  half  over  such  space  upon 
each  side  thereof.  We  are  not  prepared  to  say  that,  in  view 
of  the  character  of  the  place,  where  passengers  were  thua 
obliged  and  invited  by  the  plaintiff  in  error  to  alight  for  the 
purpose  of  approaching  Twenty-Sixth  street,  there  was  such 
a  safe  means  of  departure  from  its  trains  as  plaintiff  in  error 
was  bound,  under  the  law,  to  furnish  to  its  passengers. 
Upon  this  subject  the  jury  were  properly  instructed  by  the 
court  on  behalf  of  bot^  parties.  The  court  instructed  the 
jury,  on  behalf  of  the  defendant  in  error,  that  a  railroad  com- 
pany in  the  business  of  carrying  passengers  is  bound  to  exer- 
cise due  care,  consistent  with  the  nature  of  its  business  and 
practical  operation  of  its  railroad,  in  providing  a  safe  and 
convenient  mode  of  access  to  its  trains  and  departure  from  its 
trains  at  stations  or  stopping  places  used  by  them  as  places 
for  taking  on  and  discharging  passengers  from  their  trains. 
The  court  also  instructed  the  jury,  in  behalf  of  plaintiff  in 
error  and  at  its  request,  that,  if  they  believed  from  the  evi<- 
dence  that  the  defendant  in  error  paid  his  fare  to  the  con- 
ductor of  the  plaintiff  in  error  for  a  passage  from  Fifty-First 
street  to  Twenty-Sixth  street,  then  it  became  the  duty  of  the 
plaintiff  in  error  to  carry  him  to  its  usual  place  of  stopping^ 
nearest  Twenty-Sixth  street,  and  to  furnish  him  with  a  safe 
place  to  alight  from  the  train,  and  a  safe  passageway  from 
such  place  of  alighting  to  Twenty-Sixth  street.  These  instruc- 
tions were  in  harmony  with  the  authorities  hereinbefore 
referred  to. 

2.  It  is  alleged  by  the  plaintiff  in  error,  in  the  second  place, 
that  defendant  in  error  was  not  a  passenger  of  the  plaintiff  in 
error  at  the  time  the  accident  occurred.  Counsel  for  plain- 
tiff in  error  does  not  state  in  what  way  the  question  thus 
presented  arises;  but,  while  it  is  true  that  it  is  a  question  of 
law  what  facts  will  create  the  contract  relation  of  carrier  and 
passenger,  yet  it  is  the  duty  of  the  court  to  give  a  proper  in*- 
struction,  informing  the  jury  what  facts  will  be  sufficient  evi-- 
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dence  of  the  contract,  when  the  existence  of  such  relation  is 
in  controversy.  Railroad  Co.  v.  Jennings,  190  111.  478,  60  N. 
£.  818,  54  L.  R.  A.  827.  In  the  case  at  bar  such  instructions 
were  given.  The  duty  of  a  carrier  to  its  passengers  is,  not 
only  to  exercise  the  highest  degree  of  care  and  prudence  in 
carrying  them  to  their  destinations,  but  also  to  afford  them 
reasonable  opportunities  to  leave  the  trains  of  the  company 
with  safety.  Railroad  Co.  v.  Jennings,  supra ;  Pennsylvania 
Co.  V.  McCaffrey,  supra.  The  relation  of  carrier  and  pas- 
senger does  not  terminate  until  the  passenger  has  alighted 
from  the  train  and  left  the  place  where  passengers  are  dis- 
charged, and  the  duty  of  the  carrier  to  its  passenger  continues 
until  the  passenger  has  had  a  reasonable  time  in  which  to 
leave  the  depot  or  alighting  place.  What  is  such  reasonable 
time  must  often  depend  upon  the  circumstances  of  the  par- 
ticular case.  4  Elliott,  'R.  R.  §  i  $92.  In  Pennsylvania  Co.  v. 
McCaffrey,  we  said  (page  173*  I73  IUm  page  714,  50  N.  E.}: 
'^This  relation  between  a  passenger  and  a  railroad  company 
does  not  cease  upon  the  arrival  of  a  train  at  the  place  of  the 
passenger's  destination,  but  the  company  is  still  bound  to  fur- 
nish him  an  opportunity  to  safely  alight  from  the  train.  It  is 
its  duty,  not  only  to  exercise  a  high  degree  of  care  while  the 
passenger  is  upon  the  train,  but  also  to  use  the  highest  degree 
of  care  and  skill  reasonably  practicable  in  providing  the  pas- 
senger a  safe  passage  from  the  train."  In  the  case  at  bar, 
when  the  defendant  in  error  was  injured,  he  was  still  upon 
and  within  the  narrow  space  between  the  railroad  tracks, 
which  was  the  only  place  which  the  plaintiff  in  error  had  pro- 
vided for  him  to  stand  upon  when  he  alighted  from  the  train. 
Therefore  we  are  not  prepared  to  say  that  defendant  in  error 
had  ceased  to  be  a  passenger.  Laying  down  proper  defini- 
tions of  what  constituted  the  relation  between  carrier  and 
passenger,  the  instructions  on  both  sides  left  it  to  the  jury  to 
determine  whether  such  relation  existed  between  plaintiff  in 
error  and  defendant  in  error  at  the  time  of  the  accident.  The 
juxtaposition  of  the  tracks  rendered  it  dangerous  to  stand  or 
walk  between  them  while  trains  were  passing,  and  hence  the 
failure  to  provide  a  proper  place  for  alighting  contributed  to 
the  injury,  even  though  the  immediate  and  direct  cause  of  the 
injury  was  the  blow  from  the  engine  of  the  Chicago,  Burling- 
ton &  Qnincy  Railroad  Company.  The  fact  that  defendant 
in  error  was  struck  by  an  engine  of  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  does  not  absolve  plaintiff  in  error, 
inasmuch  as  its  negligent  conduct  caused  the  defendant  in 
error  to  be  placed  in  a  position  where  he  would  be  so  struck. 
There  may  be  several  substantive  causes  of  an  accident;  but, 
if  one  which  is  proximately  connected  with  it  is  proven,  it  is 
sufficient.  Proximate  cause,  in  law,  is  a  cause  from  which  a 
man  of  ordinary  experience  and  sagacity  can  foresee  that  the 
result  may  probably  follow.  Express  Co.  v.  Risley,  179  III. 
295,  53  N.  E.  958;  City  of  Dixon  v.  Scott,  181   111.  116,  54  N. 

5  R  R  R-20 
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E.  897;  City  of  Rock  Palis  v.  Wells.  169  111.  224*  48  N.  E. 
440.  ''It  is  well  settled  that»  where  the  injory  is  the  result  of 
the  negligence  of  the  defendant  and  that  of  a  third  person,  of 
the  defendant  and  an  inevitable  accident,  or  an  inanimate 
thing  has  contributed  with  the  negligence  of  the  defendant  to 
cause  the  injury,  the  plaintiff  may  recover,  if  the  negligence  of 
the  defendant  was  an  e£Bcient  cause  of  the  injury."  Car  Co. 
V.  Laack,  143  HI  242,  32  N.  E.  285,  18  L.  R.  A.  215. 

3.  The  third  point,  insisted  upon  by  the  plaintiff  in  error, 
is  that  the  first  instruction  given  in  behalf  of  the  defendant  in 
error  is  erroneous.  By  that  instruction  the  court  told  the 
jury  that,  if  the  plaintiff  had  proven  ''all  the  material  allega- 
tions of  his  declaration  by  a  preponderance  of  the  evidence  in 
manner  and  form  as  he  has  alleged  them  in  his  declaration, 
he  is  entitled  to  recover  in  this  case."  The  objection  to  the 
instruction  is  that  it  leaves  it  to  the  jury  to  determine  what 
allegations  of  the  declaration  are  material.  In  Railroad  Co. 
V.  Bailey,  145  IIL  159.  33  N.  E.  1089,  it  was  held  that  such  an 
instruction  was  undoubtedly  'erroneous,  upon  the  ground  that 
the  question  as  to  what  the  material  allegations  of  a  declara- 
tion are  is  a  question  of  law,  and  should  not  be  submitted  to 
the  jury.  But  we  are  of  the  opinion  that  this  instruction  could 
have  been  productive  of  no  harm,  for  the  reason  that  other 
instructions  given  to  the  jury,  on  behalf  of  both  the  parties, 
fully  informed  them  what  facts  must  be  proven,  in  order  to 
entitle  the  plaintiff  to  recover.  Quite  a  number  of  instruc- 
tions, asked  by  the  plaintiff  in  error  and  given  for  it,  told  the 
jury  that,  in  order  to  entitle  the  defendant  in  error  to  a  re- 
covery, he  must  have  been  in  the  exercise  of  due  care  and 
caution  for  his  own  safety ;  and  other  instructions  told  them 
that,  in  order  to  justify  a  recovery,  the  proof  must  show  that 
the  plaintiff  in  error  was  guilty  of  such  negligence  as  con- 
tributed to  the  accident.  Some  of  these  instructions,  in  stat- 
ing what  acts  would  show  a  failure  to  exercise  due  care  and 
caution,  and  what  acts  would  not  constitute  negligence,  wertf 
really  more  favorable  to  the  plaintiff  in  error  than  the  estab- 
lished principles  of  the  law  would  justify. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed. 

Normile  v.  Oregon  R.  &  Nay.  Co. 

^Supreme  Court  of  Oregon^  Aug,  11^  igo2,) 
[69  Pac.  Rep.  928.] 

Carriers  of  Live  Stocic — Limiting  Liability — Variance. 

PlaintifP  having  sued  defendant  as  a   common   carrier   on  its  com- 
mon-law liability,  and  a  valid   contract   limiting   its   liability   to  a 
stipulated  value  of  the   stock   shipped   appearing,    there   is   a   fatal 
variance. 
Same — Cause  of  Action. 

Plaintiff,  having  sued  defendant  on   its  liability  as  a  common  car- 
rier, cannot  recover  on  its  liability  as  a  warehouseman. 
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Same — Termination  of  Liability. 

Whether  a  carrier's  liability  as  such  has  ceased  where  it  unloads  a 
mule,  and  secures  it  only  to  a  light  plow,  painted  red,  is  a  question 
for  the  jury. 

Same — Agreement  for  Unloading. 

Notwithstanding  stipulation  in  bill  of  lading  that  the  shipper  shall 
unload  the  stock,  the  carrier  undertaking  to  do  this  without  notice  to 
the  shipper  is  liable  for  negligence  therein. 

Seme — Part  Exemption  from  Liability  for  Negligence.* 

A  common  carrier  cannot,  even  in  part,  exempt  itself  from  Itabil- 
ity  for  injury  from  its  negligence  to  stock  shipped,  even  in  consider- 
ation of  a  lower  tariff. 

Same— Same,  t 

A  contract  of  shipment  of  live  stock,  providing  that  the  stipulated 
tariff  is  less  than  that  for  transportation  at  carrier's  risk,  and  is  given 
in  part  consideration  of  shipper's  agreement  to  limitation  of  carrier's 
liability,  and  that  it  is  agreed  the  value  of  the  stock  does  not  exceed 
$100  per  head,  does  not  make  a  partial  exemption  from  liability  for 
negligence,  but  a  valid  valuation ;  it  not  being  shown  that  it  was 
not  entered  into  freely  by  the  shipper,  or  whether  he  could  have 
obtained  other  terms  on  a  higher  valuation. 

Appeal  from  circait  court,  Clatsop  cottnty ;  T.  A.  McBride, 
Judge. 

Action  by  S.  Normile  against  the  Oregon  Railroad  &  Navi- 
gation Company.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 

This  is  an  action  to  recover  the  value  of  a  mule,  which, 
with  other  stock,  the  defendant,  it  is  alleged,  undertook  and 
agreed,  for  the  consideration  of  $15,  to  transport  from  Port- 
land to  Astoria,  skillfully  and  safely,  and  there  deliver  to 
plaintiff  in  good  condition.  It  is  fqrther  alleged  that  the 
defendant  is  a  common  carrier,  and  engaged  in  that  business, 
and  that  it  placed  the  stock,  consisting  of  eight  head  of  horses 
and  two  head  of  mules,  on  board  its  steamer  Hassalo,  to  trans- 
port the  same  to  Astoria,  but  did  not  transport  it  safely  or  in 
good  condition,  and  did  not  use  due  or  ordinary  care  in  the 
handling  and  delivery  thereof,  but  that  upon  the  arrival  of 
said  steamboat  at  the  port  of  Astoria,  and  while  the  animals 
were  still  in  its  possession,  defendant  wrongfully,  carelessly, 
and  negligently  tied  one  of  the  mules  to  a  small,  light  plow, 
painted  red,  by  reason  whereof  said  animal,  although  gentle 
and  tractable,  by  moving  its  head  also  moved  the  plow,  which 
was  wholly  detached,  and,  becoming  frightened,  ran  away  and 
was  injured. 

Two  defenses  are  interposed.  By  the  first  it  is  alleged  that 
the  parties  entered  into  a  written  contract  concerning  the 
shipment  and  transportation  of  the  stock;  that  the  defendant 
received,  and,  with  due  care  and  diligence,  safely  transported 
and  delivered,  the  same,  and  the  whole  thereof,  to  plaintiff  at 
Astoria,  in  like  condition  as  when  received,  in  accordance 

*See  Gardner  v.  Southern  Ry.  Co.  (N.  Car.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  82,  and  foot-note. 

tSee  foot-note  appended  to  Southern  Ry.  Co.  v,  Jones  (Ala.),  1  JR. 
R.  R.  725,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  725. 
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with  the  terms  of  said  shipment  and  the  conditions  of  said 
contract;  that  immediately  apon  the  arrival  of  said  stock  at 
the  port  of  Astoria,  the  plaintiff  took  into  his  possession, 
receipted  to  the  defendant  therefor,  and  paid  the  defendant 
the  agreed  compensation  of  $15  for  its  carriage  and  delivery. 
The  second  defense  is  partial  only,  wherein  it  is  alleged  that, 
by  the  terms  of  the  written  contract,  it  was  agreed  and  pro- 
vided that  the  valae  of  the  stock  did  not  exceed  $100  for  each 
head,  and  that  the  recovery,  if  any  be  had,  should  not  exceed 
that  sam.  The  reply  alleges  that  the  defendant  is  a  com- 
mon carrier,  as  set  op  in  the  answer,  and  is  required  and 
enjoined  by  law  to  carry  all  freight  and  live  stock  that  may  be 
delivered  to  it  safely  and  securely,  and  deliver  the  same,  in 
as  good  condition  as  when  received,  to  its  owner  at  the  termi- 
nation of  the  shipment ;  that  the  alleged  and  pretended  con- 
tract set  forth  by  defendant  is  fraudulent  and  void,  for  the 
reason  that  at  the  date  of  its  execution  the  regular  price 
charged  by  said  company  for  transporting  horses  and  mulesr 
from  Portland  to  Astoria  was  $1. 50  per  head,  which  price  was 
charged  to  the  plaintiff,  but  that  by  the  terms  of  the  said 
alleged  agreement  it  is  attempted  to  limit  the  value  of  said 
stock  and  defendant's  liability  therefor,  contrary  to  law  and 
public  policy ;  and  for  the  further  reason  that  P.  Schrader 
signed  the  said  agreement  without  having  an  opportunity  to 
read  it,  and  was  compelled  thereto  before  defendant  would 
receive  and  transport  said  stock.  It  is  further  alleged  that 
defendant  refused  to  permit  the  plaintiff  to  load,  or  assist  in 
loading  or  unloading,  said  animals  on  or  off  the  boat,  but  that 
defendant,  without  authority  from  plaintiff,  wrongfully  and 
unlawfully,  and  in  violation  of  the  terms  of  said  contract,  of 
its  own  volition,  loaded  the  horses  and  mules  on  said  boat, 
and  unloaded  them  off  the  same,  and  tied  them  on  the  wharf 
and  in  the  warehouse  of  defendant  at  Astoria,  and  while  in 
the  possession  of  defendant,  and  in  the  unloading,  the  injury 
to  said  mule  occurred,  all  without  any  fault  of  plaintiff,  but  by 
reason  of  the  carelessness  and  negligence  of  the  defendant. 
There  was  evidence  tending  to  show  that  Schrader,  who  was 
acting  for  plaintiff,  delivered  the  animals  to  the  defendant  at 
Portland  for  shipment  to  Astoria ;  that  the  deck  hands  put 
them  aboard  the  boat ;  that  when  he  arrived  at  Astoria  he 
went  ashore,  after  the  boat  had  been  there  a  little  while ;  that 
the  horses  were  then  unloaded,  and  tied  on  the  dock;  that  he 
did  not  know  when  they  were  taken  off  the  boat,  as  he  was 
asleep  at  the  time,  and  was  not  notified;  that  no  one  else  had 
charge  of  the  stock  but  him;  that  he  started  to  take  the  horses, 
but  was  notified  that  the  freight  would  have  to  be  paid  before 
he  could  proceed ;  that  he  went  at  once  to  plaintiff's  house 
near  by,  who  was  then  not  out  of  bed ;  that  in  the  course  of  a 
half  an  hour  plaintiff  appeared,  paid  the  freight,  and  receipted 
for  the  stock,  and  that  as  soon  as  this  was  done  Schrader 
attempted  to  take  four  of  the  horses  away,  whereupon  the 
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male,  seeing  the  horses  start,  made  an  effort  to  follow  them, 
and  in  doing  so  shifted  the  plow,  which  frightened  it,  and  the 
injury  ensued;  and  that  Schrader  paid  his  own  fare  to 
Astoria.  The  bill  of  lading  signed  by  Schrader  was  offered  on 
the  part  of  the  defense,  and  admitted  in  evidence.  Upon  the 
cause  being  submitted,  plaintiff  obtained  a  judgment  for  $150, 
and  the  defendant  appeals. 

Catton,  Teal  &  Minor  and  W.  C.  Bristol,  for  appellant. 
C.  W.  Fulton»  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts).  At  the 
threshold  of  the  controversy,  counsel  for  defendant  insists 
that,  as  plaintiff  did  not  declare  upon  the  special  contract 
entered  into  by  the  parties  respecting  the  shipment,  as  evi- 
denced by  the  bill  of  lading,  he  should  have  been  denied  relief 
because  of  a  variance  in  the  proof.  The  plaintiff  has  a  legal 
right  to  pursue  the  form  of  action  adopted  (3  Enc.  PL  &  Prac. 
818),  but  having  thus  made  his  election,  he  must  recover  upon 
the  common-law  liability,  or  not  at  all,  and  a  valid  special  con- 
tract of  the  parties,  providing  or  stipulating  for  a  different  or 
restricted  liability  in  the  particular  or  particulars  relied  upon 
for  recovery,  will  not,  in  reason  and  good  practice,  support 
the  action.  It  is  seldom  that  bills  of  lading  showing  the  con- 
tractual and  correlative  relations  and  obligations  of  the  carrier 
and  shipper  relative  to  the  shipment  are  drafted  with  a  view 
to  changing  or  restricting  all  the  common-law  liabilities  to 
which  the  carrier  is  subjected;  and  if  any  remain  upon  which 
an  action  may  be  founded  and  recovery  had  without  coming 
in  conflict  with  special  limitations  and  restrictions,  there 
exists  no  reason  why  the  common-law  action  may  not  be 
maintained,  notwithstanding  the  special  contract.  To  illus- 
trate :  If  there  be  a  special  restriction  on  account  of  loss 
occasioned  by  fire  or  by  robbery,  that,  of  itself,  could  not  pre- 
vent a  recovery  upon  the  common-law  liability  in  a  failure  to 
carry  safely  in  other  respects.  Ordinarily,  the  common  car- 
rier is  considered  and  treated  as  an  insurer  of  the  goods  it 
undertakes  to  carry,  and  all  limitations  of  common-law  lia- 
bilities are  in  the  nature  of  exceptions  to  its  general  under- 
taking; and  hence,  in  order  to  avoid  such  liabilities,  the 
exceptions  must  be  pleaded.  Thus  it  has  been  held  in  Rail- 
way Co.  V.  Nicholson,  2  Willson,  Civ.  Cas.  Ct.  App.  §  168, 
that  'Mn  an  action  against  a  common  carrier,  founded  on  the 
common-law  liability  of  such  carrier,  it  is  not  necessary  to 
produce  in  evidence  a  bill  of  lading  of  the  property  alleged 
to  have  been  lost  or  injured.  If  there  was  a  special  contract, 
restricting  the  common-law  liability  of  the  carrier,  it  devolved 
upon  the  carrier  to  allege  and  prove  it."  To  the  same  pur- 
pose is  Coupland  v.  Railroad  Co.,  61  Conn.  531,  23  Atl.  870, 
IS  L.  R.  A.  534,  a  case  of  much  analogy  to  the  present.  See, 
also,  Tuggle  v.  Railway  Co.,  62  Mo.  425,  and  the  reasoning  of 
Mr.  Justice  Graves  in  Railroad  Co.  v.  Perkins,  25  Minn.  329^ 
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12  Am.  Rep.  27$.  And  this  is  jast  what  the  defendant  has 
done  in  the  case  at  bar.  It  has  set  ap  that,  by  a  special 
agreement,  the  plaintiff  limited  himself  in  his  recovery  to 
$100.  The  plaintiff  replied  that  the  alleged  agreement  was 
void,  as  being  contrary  to  sonnd  public  policy.  If  void,  the 
defendant's  common-law  liability  remains  unchanged  and 
unrestricted  in  that  particular,  and  the  special  contract  can- 
not stand  in  the  way  of  plaintiff's  recovery  by  the  common-law 
form  of  action.  If,  however,  the  special  agreement  is  found 
leg^l  and  binding,  there  is  a  variance  fatal  to  that  form  of 
action,  and  the  plaintiff  must  be  remitted  to  the  special  con- 
tract and  an  action  thereon.  Railroad  Co.  v.  Remmy,  13  Ind. 
518;  Railroad  Co.  v.  Bennett,  89  Ind.  457;  Hall  v.  Penn- 
sylvania Co.,  90  Ind.  459;  Snow  v.  Railway  Co.,  109  Ind. 
422,  9  N.  W.  702;  White  v.  Railway  Co.,  2  C.  B.  (N.  S.)  7. 
It  is  suggested  by  counsel  for  plaintiff  that,  after  having 
alleged  negligence  on  the  part  of  the  defendant  in  securing 
the  mule  in  the  manner  described,  it  could  make  no  difference 
whether  it  was  acting  in  the  capacity  of  a  common  carrier  or 
a  warehouseman ;  it  would  be  liable  in  either  capacity.  But 
the  action  is  essentially  grounded  upon  the  failure  of  the  com- 
pany, through  its  negligence,  to  transport  and  deliver  safely, 
and  not  upon  any  negligence  in  properly  storing  the  property 
to  await  its  reception  by  the  shipper.  The  complaint  pro* 
ceeds  upon  that  idea,  and  the  reply  is  in  reaffirmation  of  it. 
So  that  recovery  must  be  had,  if  at  all,  against  the  defendant 
in  its  capacity  as  a  common  carrier,  and  not  a  warehouse- 
man. This  brings  us  to  the  contention  of  the  defendant  that 
it  was  relieved  of  liability  under  the  complaint  when  the 
transfer  of  the  stock  was  made  from  the  boat  to  the  wharf. 
There  is  an  irreconcilable  conflict  in  the  authorities  as  to 
when  the  duties  of  a  common  carrier  cease  and  those  of  a 
warehouseman  begin,  where  freight  is  carried  to  its  destina- 
tion, and  unloaded,  and  put  in  a  place  usual  and  convenient 
for  its  reception  by  the  shipper.  Many  of  the  authorities  hold 
that  the  shipper  must  have  a  reasonable  time  after  the  arrival 
and  deposit  thereof  in  which  to  receive  and  take  it  away; 
some  requiring  notice  to  the  shipper  also,  while  others  relieve 
the  carrier  at  once  upon  the  safe  deposit  and  storage  at  the 
usual  place,  the  same  being  convenient  for  its  reception  by  the 
shipper.  It  is  not  essential  tbat  we  should  declare  at  this 
time  which  of  the  rules  is  the  better,  or  which  should  be 
adopted,  as  under  either  it  is  necessary  that  the  goods  should 
be  unloaded  with  care,  if  they  are  to  be  taken  from  the  car  or 
boat  to  a  place  of  deposit,  and  put  in  a  place  reasonably  safe 
and  free  from  liability  to  injury.  The  carrier  does  not,  in  any 
event,  discharge  itself  of  duty  as  a  carrier  by  merely  taking 
goods  to  the  terminus  of  its  route,  but,  as  is  said  by  Mr.  Chief 
Justice  Bigelow  in  Rice  v.  Railroad  Corp.,  98  Mass.  212,  ''it 
is  bound  also  to  unload  them  with  due  care,  and  put  them  in 
a  place  where  they    will  be  reasonably  safe  and  free  from 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        311 

Normile  v.  Oreg-on  R.  &  Nay.  Co 

injary.  Until  this  is  done,  the  duty  and  responsibility  which 
attach  to  a  corporation  as  carriers  do  not  close."  See,  also, 
Thomas  v.  Railroad  Corp.,  lo  Mete.  (Mass.)  472, 43  Am.  Dec. 
444;  Norway  Plains  Co.  v.  Boston  &M.  Railroad,  61  Am.  Dec. 
423;  Grei:fi:  V.  Raikoad  Co.  (111.)  35  N.  £.  343.  37  Am.  St. 
Rep.  238.  The  carrier  is  required  to  safely  carry  and  deliver, 
and»  without  determining  which  is  the  better  rule,  there  is 
evidence  sufficient  to  go  to  the  jury  in  the  case  at  bar  whether 
in  any  event  the  carrier  safely  deposited  and  secured  the 
stock  upon  its  wharf  or  in  its  warehouse,  whatever  the  place 
of  deposit  may  be  termed ;  that  is  to  say,  whether  they  were 
taken  from  the  boat,  and  put  in  a  place  reasonably  secure  and 
free  from  all  liability  to  injury,  which  includes,  of  course,  the 
securing  of  the  animals  in  a  reasonable  manner  with  refer- 
ence to  their  safety.  The  company  could  not  be  said  to  have 
discharged  its  duty  as  a  carrier  if  at  the  place  of  destination  it 
had  left  the  horses  and  mules  loose,  to  go  where  they  pleased, 
and  thus  permitted  them  to  run  astray  or  be  injured,  nor  did 
it  discharge  its  duty  in  that  capacity  until  it  had  reasonably 
secured  the  stock  after  unloading  it  from  the  boat ;  and  it  was 
a  proper  question  for  the  jury  to  determine  whether  defendant 
exercised  reasonable  care  in  securing  the  mule  in  controversy 
to  a  light  plow,  painted  red,  for  in  doing  this  act  it  was  dis- 
charging a  duty  incumbent  upon  it  as  a  common  carrier.  The 
instructions  given  were  in  harmony  with  this  view,  and  hence 
were  not  subject  to  exceptions. 

In  this  connection  another  question  may  be  noticed.  By 
the  terms  of  the  bill  of  lading,  it  is  agreed  that  the  shipper 
should  load  and  unload  the  stock,  and  it  is  contended  by  the 
defendant  that  it  was  the  duty  of  the  plaintiff  to  have  unloaded 
this  stock  from  the  boat,  and  the  defendant  was  thereby  re- 
lieved of  all  responsibility  in  respect  thereof.  The  plaintiff 
answers  this  contention  by  saying  that  the  defendant,  regard- 
less of  the  terms  of  the  contract,  unloaded  the  stock  of  its  own 
accord,  without  giving  plaintiff  an  opportunity  to  attend  to 
the  matter.  There  was  evidence  adduced  tending  to  show 
that  the  employees  of  the  defendant  unloaded  the  stock  in  the 
morning  before  Schrader,  who  accompanied  it,  was  up,  and 
without  calling  him,  or  notifying  him  that  it  was  ready  to  be 
taken  from  the  boat.  The  court  instructed  the  jury,  if,  not- 
withstanding the  stipulation  in  the  bill  of  lading  by  which  the 
shipper  was  to  unload  the  stock,  the  defendant  undertook  to 
discbarge  that  duty  itself,  without  notice  to  the  shipper  or  his 
agent,  it  was  liable  if  negligent  in  the  performance  of  the  act. 
This  was  a  correct  exposition  of  the  law,  and  the  instruction 
was  proper.  Railroad  Co.  v.  Kingsbury  (Tex.  Civ.  App.) 
21;  S.  W.  322;  Railroad  Co.  v.  Williams  (Neb.)  85  N.  W.  832, 
55  L.  R.  A.  289. 

It  is  a  sound  and  wholesome  doctrine,  based  upon  consid- 
erations of  public  policy  and  fair  dealing,  that  a  common  car- 
rier will  not  be  permitted  to  stipulate  against  liability  for  loss 
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or  injary  of  property  intrusted  to  it  for  carriage  and  trans- 
portation occasioned  by  its  own  negligence  or  that  of  its  agents 
and  servants.     In  some  jurisdictions  such  a   stipulation  or 
agreement  is  upheld  as  valid,  but  the  very  great  weight  of 
American  authority  is  in  support  of  the  doctrine  as  stated. 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  308.     The  text  of  this  valua- 
ble edition  is  so  strongly  and  abundantly  supported  by  apt 
citations  that  it  is  unnecessary  for  us  to  make  further  refer- 
ences to  the  authorities.     Nor  can  the  carrier  be  permitted  to 
stipulate  or  contract  for  a  partial  or  limited  exemption  from 
liability  occasioned  by  its  negligence  with  any  more  reason 
than  it  may  for  a  total  exemption.     We  adopt  the  reasoning 
of  Mr.  Justice  Caldwell  in  Railway  Co.  v.  Wynn,  88  Tenn. 
320.  327,  14  S.  W.  311.     It  is  palpable  and  cogent,  and  leads 
with  irresistible  power  to  but  one  result.     *'To  our  minds  it 
is  perfectly  clear  that  the  two  kinds  of  stipulations — that  pro- 
viding for  total,  and  that  providing  for  partial,  exemption 
from  liability  for  the  consequences  of  the  carrier's  negligence 
— stand  upon  the  same  ground,  and  must  be  tested  by  the 
same  principles.     If  one  can  be  enforced,  the  other  can ;  if 
either  be  invalid,  both  must  be  held  to  be  so ;  the  same  con- 
siderations of  public  policy  operating  in  each  case.     With 
great  deference  for  those  who  may  difier  with  us,  we  think 
it  entirely  illogical  and  unreasonable  to  say  that  the  carrier 
may  not  absolve  itself  from  liability  for  the  whole  value  of  the 
property  lost  or  destroyed  through  its  negligence,  but  that  it 
may  absolve  itself  from  responsibility  for  one-half,*  three- 
fourths,  seven-eighths,  nine-tenths,  or  ninety-nine  hundredths 
of  the  loss  so  occasioned.    With  great  unanimity  the  authorities 
say  it  cannot  do  the  former.     If  allowed  to  do  the  latter,  it 
may  thereby  substantially  evade  and  nullify  the  law,  which 
says  it  shall  not  do  the  former,  and  in  that  way  do  indirectly 
what  it  is  forbidden  to  do  directly.     We  hold  that  it  can  do 
neither."     Like  reasoning  is  employed  by  Mr.  Justice  Dick- 
enson in  Moulton  v.  Railway  Co.,  31   Minn.  85,  88,  16  N.  W. 
497,  47  Am.  Rep.  781,  and  the  authorities  are  ample  by  which, 
to  our  minds,  the  doctrine  is  satisfactorily  settled  and  estab- 
lished.    Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed. 
627;  Railroad  Co.  v.  Simpson,  30  Kan.  645,  2  Pac.  821,  46 
Am.  Rep.  104;  Black  v.  Transportation  Co.,  5s  Wis.  319,  13 
N.  W.  244,  42  Am.  Rep.  713;  Abrams  v.  Railroad  Co.,  87 
Wis.  485.  58  N.  W.  780.  41  Am.  St.  Rep.  55;  Alairv.  Railroad 
Co.,  53  Minn.  160,  54  N.  W.  1072,   19  L.   R.  A.  764,  39  Am. 
St.  Rep.  588.     No  sort  of  consideration,  whether  it  be  based 
upon  a  different  or  lower  tariff,  or  whatever  it  might   be,  will 
therefore  exempt  the  carrier,  in  whole  or  in  part,  from  lia- 
bility attributable  to  his  own  negligence;  and,  where  such  is 
the  essential  purpose  of  the  contract,  it  cannot  be  upheld.     It 
must  be  conceded  that  authorities  are  to  be  found  to  the  con- 
trary, but  many  that  are  cited  to  that  purpose  do  not  so 
hold,  and  confusion  has  arisen  through  their  misinterpreta- 
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tion,  which  has,  no  doubt,  in  some  instances,  at  least,  in- 
flnenced  such  contrary  holding.  It  is  true  that  a  common 
carrier's  common-law  liability  may  be  limited  and  restricted 
in  almost,  if  not  in  every,  other  particular.  In  this  there  is 
almost  entire  harmony  among  the  anthorities,  and  the  con- 
fusion alluded  to  is  the  outgrowth  of  general  expressions 
touching  the  limitations  of  liability  as  to  the  carrier,  when  it 
was  not  intended  to  convey  the  idea  of  an  exemption  from  a 
liability,  in  whole  or  in  part,  for  the  loss  sustained.  Thus, 
in  Hill  V.  Railroad  Co.,  144  Mass.  284,  10  N.  E.  836,  the  court 
uses  the  expression,  ''taking  the  whole  agreement  together, 
the  liability  of  the  defendant  is  limited  by  the  valuation  ex- 
pressed in  the  shipping  agreement";  but  this  case  is  in  no 
sense  an  authority  for  a  partial  exemption.  ''It  was  substan- 
tially covered,"  as  the  court  say,  by  Graves  v.  Railroad  Co., 
137  Mass.  33,  50  Am.  Rep.  282.  As  to  the  latter  case,  there 
can  be  no  misunderstanding,  as  Mr.  Chief  Justice  Morton,  in 
announcing  the  opinion,  directly  observed  that,  "if  we  adopt 
the  general  rule  that  a  carrier  cannot  thus  exempt  himself 
from  responsibility,  we  are  of  opinion  that  it  does  not  cover 
the  case  before  us,  which  must  be  governed  by  other  con- 
siderations. The  defendant  has  not  attempted  to  exempt 
itself  from  liability  from  the  negligence  of  its  servants.  It  has 
made  no  contract  for  the  purpose. ' '  So,  in  the  case  of  Hart 
V.  Railroad  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717, 
sometimes  cited  as  sanctioning  a  partial  exemption,  the  court 
say:  "The  limitations  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence."  In  further  illustration,  see 
Harvey  v.  Railroad  Co.,  74  Mo.  538.  So  that  there  is  not  so 
much  inharmony  among  judicial  utterances  upon  the  subject 
as  might  be  suggested  by  a  cursory  reading  or  consideration 
thereoi  See  Hutch.  Carr.  (2d  Ed.)  2i;o.  The  agreement,  so 
far  as  it  is  material  here,  is  as  follows:  "That  the  said  com- 
pany has  this  day  received  from  the  shipper  (P.  Schrader)  8 
head  of  horses,  2  head  of  mules,  to  be  transported  *  *  * 
at  the  rate  of  *  *  *  trf.  ♦  ♦  ♦  per  head,  which  is 
less  than  the  tariff  rate  for  the  transportation  of  live  stock  at 
carrier's  risk,  and  is  given  said  shipper  in  part  consideration 
of  his  agreement  to  the  limitation  of  the  liability  said  com- 
pany as  common  carrier,  as  herein  set  forth,  upon  the  terms 
and  conditions  following,  which  are  accepted  and  agreed  to 
by  the  shipper  as  just  and  reasonable.  *  *  *  And  it  is 
hereby  further  agreed  that  the  value  of  the  live  stock  to  be 
transported  under  this  contract  does  not  exceed  the  following 
mentioned  sum,  to  wit,  each  horse,  one  hundred  dollars; 
each  mule,  one  hundred  dollars;  *  *  *  such  valuation 
being  that  whereon  the  rate  of  compensation  td  this  company 
for  its  services  and  risk  connected  with  said  property  is 
based."  And  we  are  concerned  with  its  proper  construction, 
as  a  correct  solution  of  the  controversy  depends  upon  it.  It 
will  be  noted  that  the  contract  was  entered  into  by  Schrader 
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as  shipper,  and  not  by  the  plaintiff  in  person.  Bat,  however 
this  may  be,  Schrader  was  the  acknowledged  agent  of  the 
plaintifi»  and  was,  therefore,  daly  authorized  to  enter  into 
such  contract  on  bis  part.  Squire  v.  Railroad  Co.,  98  Mass. 
239.  93  Am.  Dec.  162;  Hill  v.  Railroad  Co.,  144  Mass.  284, 
10  N.  E.  836.  If  the  purpose  of  the  contract  was  merely  to 
place  a  limit  on  the  amount  for  which  the  defendant  shall  be 
liable, — that  is  to  say,  exempt  it  in  any  measure  from  full  lia- 
bility, as  respects  the  value  of  the  property  concerned, — then 
clearly,  as  to  any  losses  resulting  from  negligence,  it  cannot 
be  upheld ;  and  this  upon  the  ground  that  it  would  not  be  just 
and  reasonable.  Quasi  public  functionaries  are  especially 
held  to  fair  dealing,  and  when  acting  as  public  carriers,  with 
the  advantages  between  them,  and  the  shipper  standing  very 
much  to  their  side,  they  cannot  be  allowed  to  enter  into  any 
contract  relative  to  the  business  in  which  they  are  engaged 
unless  it  is  just  and  reasonable ;  and  a  contract  exempting 
from  liability  based  upon  negligence  cannot  be  so  character- 
ized. If,  however,  upon  the  other  hand,  the  stipulation  as 
to  the  value  is  fairly  and  honestly  made  as  a  basis  of  the 
carrier's  charges  and  responsibility,  it  will  be  sanctioned  as  a 
proper  and  lawful  contract.  It  is  confidently  asserted  by  high 
authority  that  there  can  be  no  difference  in  a  case  like  the 
present  one,  where  the  stipulation  is  that  the  value  does  not 
exceed  a  specified  sum,  and  one  where  the  value  is  stipulated 
to  be  a  given  sum ;  and  further,  that  it  can  make  no  difference 
whether  the  valuation  expressed  in  the  contract  is  one  pre- 
viously named  by  the  shipper  on  requirement  of  the  carrier, 
on  one  inserted  in  the  contract  by  the  carrier  without  being 
named  by  the  shipper,  but  acquiesced  in  by  him.  In  either 
case  it  becomes  a  part  of  the  contract,  on  which  the  minds  of 
the  parties  meet,  and  on  which  they  act.  Presumably, 
charges  for  transportation  are  measurably  based  upon  the 
value  of  the  property,  and,  furthermore,  the  measure  of  care 
on  the  part  of  the  carrier  will  very  naturally  be  bestowed  in 
proportion  to  the  value  of  the  goods  in  transit.  All  recognize 
the  impracticability  of  fixing  one  rate  applicable  to  stock  of 
different  value,  and  it  seems  reasonable  that  for  stock  of  ordi- 
nary worth  an  ordinary  or  average  value  may  be  fixed,  and  a 
rate  for  shipment  arrived  at  accordingly,  and  an  agreement 
fairly  entered  into  upon  this  idea  between  carrier  and  shipper 
would  appear  to  meet  all  the  requirements  of  the  law.  So,  in 
the  case  at  bar,  if  the  plaintiff  freely,  and  without  restraint, — 
that  is,  was  laboring  under  no  such  inequality  of  conditions  as 
that  he  was  compelled  to  enter  into  the  contract  whether  he 
would  or  not, — in  order  to  have  his  stock  carried,  executed 
the  contract  in  question,  he  is  bound  by  the  stipulations  as  to 
value.  It  is,  in  effect,  a  representation  that  the  horses  and 
mules  were  not  worth  to  exceed  $100  per  head,  and  an 
express  assent  to  the  rate  fixed  as  a  proper  charge  for  trans- 
portation based  upon  such  valuation.     The  plaintiff  cannot 
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consistently  claim  a  higher  valuation  apon  the  ai:reed  rate 
of  freight,  and  the  contract  is  not,  in  any  proper  sense,  one 
for  the  exemption  of  defendant  from  the  consequences  of  neg- 
ligence. In  such  a  case  the  shipper  is  estopped  to  deny  the 
value  which  he  himself  has  deliberately  fixed  and  agreed  to  as 
the  real  value  of  the  property  when  it  comes  to  a  loss.  Such 
stipulations  and  contracts  are  supported  and  upheld  upon  con- 
siderations of  fairness,  as  they  relate  both  to  the  shipper  and 
the  carrier.  We  are  led  to  this  conclusion  by  cases  of  palpable 
analogy  and  high  authority.  Indeed,  there  are  but  few 
opposed.  Hart  V.  Railroad  Co.,  supra;  Alair  v.  Railroad  Co., 
supra;  Railway  Co.  v.  Sowell,  90  Tenn.  17,  15  S.  W.  837; 
Starnes  v.  Railroad  Co.,  91  Tenn.  516,  19  N.  W.  675;  Rail- 
road Co.  V.  Payne,  86  Va.  481,  10  S.  E.  749,  6  L.  R.  A.  849; 
Gregg  V.  Railroad  Co.,  supra;  Hill  v.  Railroad  Co.,  supra. 
See,  also,  Abrams  v.  Railroad  Co.,  supra. 

The  testimony  shows  that  the  plaintiff  had  been  shipping 
on  the  steamboat  line  between  Portland  and  Astoria  for  six 
years;  that  shortly*  prior  to  the  shipment  in  question  he 
endeavored,  without  success,  to  get  a  lower  freight  rate  from 
the  company;  but  nothing  appears  to  have  been  said  touching 
the  valuation  of  the  stock  to  be  transported.  Schrader  says 
he  did  not  know  anything  about  the  price  of  shipment  or  the 
rate  at  the  time  he  took  the  stock  to  the  Portland  dock;  that 
he  desired  it  shipped  at  whatever  the  rate  was;  that  after  he 
took  it  to  the  dock,  he  saw  a  }foung  man  with  reference  to  the 
shipment,  who  produced  the  shipping  receipt,  saying,  ''You 
will  have  to  sign  this,"  and  he  signed  it.  There  was  no  testi- 
mony of  a  different  tendency,  and  this,  in  brief,  shows  the 
considerations  and  circumstances  under  which  the  contract 
was  entered  into.  There  was  no  effort  at  the  immediate  time 
to  obtain  a  different  rate,  nor  was  there  any  effort  whatever 
to  secure  a  different  agreement  as  to  values.  Plaintiff  knew 
the  rate,  because  he  had  previously  endeavored  to  obtain  a 
lower  rate,  and  presumably  he  was  acquainted  with  the  terms 
of  shipment  as  to  values,  having  been  for  six  years  a  shipper 
by  the  river,  and,  being  cognizant  of  these  matters,  directed 
his  stock  to  be  shipped  without  any  endeavor  or  attempt  to 
arrive  at  a  different  agreement,  except  as  to  the  rate;  and  we 
can  see  nothing  in  the  immediate  circumstances  attending  the 
shipment  and  execution  of  the  bill  of  lading  that  savors  of 
restraint  or  unfairness  on  the  part  of  the  defendant  in  requir- 
ing its  execution  on  the  part  of  Schrader.  It  is  not  disclosed 
whether  or  not  plaintiff  could  have  obtained  other  terms, 
based  upon  a  higher  valuation  of  the  stock,  had  he  applied 
therefor,  and  represented  that  it  was  above  the  average  value 
stated  in  the  bill  of  lading,  and  we  must  presume  that  he 
could  have  obtained  other  conditions  altogether  reasonable ; 
the  defendant  being  a  common  carrier  of  live  stock,  as  well  as 
other  property,  and  being  in  duty  bound  to  accept  and  carry 
all  stock  offered  on  terms  that  are  reasonable  and  just.     From 
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these  considerations,  it  was  error  for  the  trial  court  to  leave 
the  question  with  the  jury,  as  it  did,  whether  there  was  any 
consideration  in  the  way  of  a  lower  or  less  than  the  ordinary 
rate  for  a  limitation  of  the  defendant's  liability  for  negligence 
as  to  such  stock.  The  contract  is  one  which  the  parties,  so 
far  as  the  record  shows,  could  lawfully  make,  and  there  was 
no  evidence  tending  to  show  that  it  was  not  freely  and  fairly 
executed  by  the  parties  involved.  The  plaintiff  was,  there- 
fore, not  entitled  to  recover  upon  his  common-law  action, 
having  entered  into  a  special  contract  relative  to  the  utmost 
value  of  the  animal  injured,  so  that  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


Montgomery  St.   Ry.  v.  Mason. 

{Supreme  Court  of  Alabama  y  April  p,  igo2,) 
[32  So.  Rep.  261.] 

Injury  to  Street  Railway  Passenger — Failure  to  Provide  Safe  Landing 
Place-^PIeading. 
In  an  action  against  a  street  railway  company  for  injuries  received 
by  a  passenger  on  alighting  from  a  car,  a  complaint  alleging  the  fail- 
ure of  the  defendant  to  provide  a  safe  place  for  alighting  is  not 
demurrable  in  not  averring  what  constitutes  a  safe  place,  nor  in  giv- 
ing a  minute  description  of  the  place  where  the  stop  was  made  and 
of  the  alleged  injuries. 

Same — Same — Contributory  Negligence — Pleading. 

A  plea  attempting  to  set  up  contributory  negligence  by  alleging  that 
**when  the  car  stopped  the  lights  from  the  car  shone  for  ten  or 
twelve  feet  on  either  side  of  the  track,  and  that  plaintiff  could  have 
seen  the  alleged  lumber  and  debris  before  he  stepped  thereon,  by  the 
exercise  of  ordinary  and  reasonable  care  on  his  part,'*  was  defective 
in  not  aUeging  that  the  plaintiff  failed  to  exercise  ordinary  and  rea- 
sonable care  or  that  he  saw  the  lumber. 

Same — Same — Same — Same. 

A  plea  assuming  that  it  was  the  duty  of  a  passenger  to  inquire  of  a 
street  railway  company  or  its  agent  as  to  whether  the  place  of  stop- 
ping is  a  reasonably  safe  place  for  him  to  alight  was  properly  over- 
ruled. 

Same — Same.* 

Plaintiff  became  a  passenger  on  defendant's  street  railway  on  a 
dark  night,  and  on  alighting  from  the  car  at  his  destination  tripped 
on  taking  his  first  step  over  a  pile  of  lumber  left  at  the  place  by  the 
defendant  the  day  previous  while  repairing  a  bridge:  held^  that  the 
defendant  was  liable  in  failing  to  provide  a  reasonably  safe  place  for 
the  landing  of  its  passengers. 

Same — Damages — Hospital  Fees. 

Hospital  fees  for  the  expense  of  a  nurse  and  a  ward  in  the  hospital 
are  proper  elements  of  damage  in  a  personal  injury  action. 

Appeal  from  city  court  of  Montcromery;  A.  D.  Sayre,  Jade:e. 

Action  by  James  M.  Mason  against  the  Montgomery  Street 
Railway.  From  a  judgment  in  favor  of  the  plaintiff,  the 
defendant  appeals.     Reversed. 

*See  monograph  appended  to  Mulhause  v,  Monongahela  St.  Ry. 
Co.  (Pa.),  2  R.  R.  R.  131,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  131. 


Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        317 

Montg^omery  St.  Ry.  v.  Mason 

This  was  an  action  brought  by  the  appellee,  James  M. 
Mason,  against  the  appellant,  the  Montgomery  Street  Rail* 
way,  to  recover  damages  for  personal  injuries.  The  com- 
plaint contained  three  counts,  in  each  of  which  the  plaintiff 
claims  $S.ooo  damages. 

The  first  count  of  the  complaint,  after  setting  up  the  fact 
that  the  defendant  was  operating  a  street  railway  in  the  city 
of  Montgomery,  and  that  the  plaintiff  had  taken  passage  upon 
one  of  the  cars  owned  and  operated  by  the  defendant,  then 
avers  that  the  defendant  received  ''said  plaintiff  as  a  pas- 
senger therein,  to  be  carried  through  Hull  street  to  a  certain 
station  near  Julia  street  and  opposite  to  a  church  known  as 
^Hnll  Street  Methodist  Church,'  at  or  near  Jenetta  Ditch, 
sometimes  called 'Boguehomo  Ditch,' a^t^  thai  thereupon  it 
then  and  there  became  and  was  the  duty  of  the  said  defendant  to 
use  due  and  proper  care  that  the  said  plaintiff  should  be  carefully 
and  securely  carried  and  conveyed  and  propelled  cUong  the  said 
railway  as  aforesaid  (and  to  have  provided  a  proper  and 
sufficient  place,  light,  and  means  and  facilities  whereon 
and  whereby  the  plaintiff  might  have  safely  alighted  at 
said  station  opposite  said  church  near  said  ditch ;  yet  the 
said  defendant,  not  regarding  its  duties  in  that  behalf,  did 
not  use  due  and  proper  care  in  providing  a  proper  and  suffi- 
cient place,  light,  and  means  and  facilities  to  enable  plaintiff 
safely  to  alight  at  said  station  opposite  said  church  when  the 
said  car  carrying  plaintiff  arrived  there) ;  by  means  whereof 
the  said  plaintiff,  while  attempting  to  alight  or  descend  from 
the  said  car  at  said  station,  to  wit,  on  the  6th  day  of  August 
last  aforesaid  and  at  night,  steoped  and  fell  upon  certain  lum- 
ber and  debris  which  had  been  negligently  placed  and  per- 
mitted to  remain  at  the  place  where  plaintiff  alighted  from 
said  car,  and,  by  stepping  or  falling  upon  said  lumber  or 
debris,  plaintiff  fell  upon  the  same,  and  was  thereby  greatly 
cut,  bruised,  and  wounded,  and  divers  members  of  his  body 
were  then  and  there  greatly  injured  in  so  much  that  his  right 
arm  was  paralyzed,  and  he  then  and  there  became  and  was 
very  sick,  weak,  and  disabled  for  a  long  period,  to  wit,  from 
then  to  the  commencement  of  this  suit,  and  was  thereby 
forced  to  pay  a  large  sum  of  money  for  expenses  incurred,  to 
wit,  the  sum  of  $i,oco,  in  and  about  attempting  to  be  cured  of 
the  bruises,  weakness,  and  injuries  occasioned  as  aforesaid, 
and  suffered  and  underwent  great  mental  and  physical  pain, 
and  was  hindered  and  prevented  and  is  still  hindered  and  pre- 
vented from  performing  the  duties  of  his  occupation,  which 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  $5,000." 

The  second  count  of  the  complaint,  after  making  the  pref- 
atory allegations  as  contained  in  the  first  count,  then  alleged 
that  the  defendant  received  ''the  said  plaintiff  as  a  passenger 
therein,  to  be  carried  through  Hull  street  to  a  certain  station 
near  Julia  street,  and  opposite  to  a  church  known  as 'Hull 
Street  Methodist  Church,'  at  or  near  Jenetta  Ditch,  sometimes 
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called  the  'Bdgaehomo  Ditch/  and  that  thereupon  it  then  and 
there  became  and  was  the  duty  of  the  said  defendant  to  use 
due  and  proper  care  that  the  said  plaintiff  should  be  carefully 
and  securely  carried  and  conveyed  and  propelled  along  the 
said  railway  as  aforesaid  (and  to  have  provided  a  proper  and 
sufficient  place,  light  and  means  and  facilities  whereon  and 
whereby  the  plaintiff  might  have  safely  alighted  at  said  station 
opposite  said  chnrch  near  said  ditch ;  yet  the  said  defendant, 
not  regarding  its  duties  in  that  behalf,  did  not  use  due  and 
proper  care  in  providin.;?  a  proper  and  sufficient  place,  light, 
and  means  and  facilities  to  enable  plaintiff  safely  to  alight  at 
said  station  opposite  said  church  when  the  said  car  carryinir 
plaintiff  arrived  there),  but  negligently  and  carelessly  piled 
the  lumber  and  debris  of  an  old  bridge  on  the  public  high- 
way where  defendant  stopped  said  car  for  plaintiff  to  alight, 
by  means  whereof  the  said  plaintiff,  while  attempting  to  alight 
or  descend  from  the  said  car  at  said  station,  or  the  place  where 
said  car  was  stopped  for  plaintiff  to  alight,  to  wit,  on  the  6th 
day  of  August  last  aforesaid  and  at  night,  stepped  and  fell 
upon  said  lumber  and  debris  which  had  been  negligently 
placed  and  permitted  to  remain  at  the  place  where  plaintiff 
alighted  from  said^car,  and,  by  stepping  or  falling  upon  said 
lumber  or  debris,  plaintiff  fell  upon  the  same,  and  was  thereby 
greatly  cut,  bruised,  and  wounded,  and  divers  members  of  his 
body  were  then  and  there  greatly  injured  in  so  much  that  his 
right  arm  was  paralyzed,  and  he  then  and  there  became  and 
was  very  sick,  weak,  and  disabled  for  a  long  period,"  etc. 

The  third  count  of  the  complaint,  after  making  the  prefatory 
allegations  and  alleging  that  the  plaintiff  had  taken  passage 
on  one  of  the  cars  operated  by  the  defendant,  then  continues 
as  follows:  *' And  that  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant  to  use  due  and  proper 
care  that  the  said  plaintiff  should  be  carefully  and  securely 
carried  and  conveyed  and  propelled  along  the  said  railway  as 
aforesaid,  and  to  be  stopped  at  the  usual  and  proper  place 
provided  for  passengers  to  alight  at  said  station  opposite  said 
church ;  yet  the  said  defendant,  not  regarding  its  duty  in  that 
behalf,  did  not  stop  said  car  at  the  usual  stopping  place,  where 
plaintiff  could  with  safety  have  alighted  from  said  car, 
although  signaled  by  plaintiff  in  ample  time  to  do  so,  but 
carelessly  and  recklessly  ran  said  car  beyond  said  regular 
stopping  place  a  distance  of  about  30  feet,  to  a  place  where 
lumber  and  other  obstructions  were  lying  on  the  ground,  and 
where  there  was  no  light  to  aporise  plaintiff  of  the  situation 
there,  and  then  and  there  stopped  said  car  in  the  midst  of  said 
lumber  and  other  obstructions,  when  plaintiff,  believing  that 
said  car  had  stopped  at  the  usual  and  customary  place  for 
passengers  to  alight  at  said  station,  while  attempting  to  alight 
from  said  car,  to  wit,  on  the  night  of  August  6th,  1899,  stepped 
and  fell  in  and  upon  a  pile  of  lumber  or  other  material,  over 
and  among  which  the  defendant  had  negligently  and  carelessly 
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stopped  said  car,  and,  by  stepping  or  falling:  npon  said  lomber 
or  debris,  plaintiff  fell  upon  the  same,  and  was  thereby  greatly 
cut,  bruised,  and  wounded,  and  divers  members  of  his  body 
were  then  and  there  greatly  injured  in  so  much  that  his  right 
arm  was  paralyzed,  and  he  then  and  there  became  and  was 
very  sick,  weak,  and  disabled  for  a  long  period,"  etc. 

Tfare  defendant  moved  the  court  to  strike  from  the  first  and 
second  counts  of  the  complaint  the  portions  thereof  which  are 
in  italics  and  which  are  in  parentheses,  upon  the  ground  that 
said  words  as  alleged  in  each  of  said  counts  were  immaterial, 
irrelevant,  and  surplusage.  The  defendant  also  moved  to 
strike  from  the  third  count  of  the  complaint  the  words  ''care- 
lessly and  recklessly/'  upon  the  ground  that  said  words  were 
immaterial,  irrelevant,  and  surplusage.  The  court  overruled 
each  of  these  motions.  Thereupon  the  plaintiff  amended  the 
first  count  by  striking  out  the  portion  thereof  which  is  in- 
cluded within  the  parentheses,  and  inserting  in  lieu  thereof 
the  following  allegations :  ''And  to  provide  a  proper  and  suffi- 
cient place  so  that  plaintiff  might  alight  safely  at  said  station; 
yet  the  defendant,  not  regarding  its  said  duty,  failed  to  pro- 
vide a  proper  and  sufficient  place  for  plaintiff  so  to  alight,  and 
stopped  its  car  on  which  plaintiff  was  a  passenger  as  aforesaid 
at  a  point  where  certain  lumber  and  debris  were  lying  within 
a  few  feet  of  its  track."  The  plaintiff  also  amended  the 
second  count  by  striking  out  the  words  "light  and  means  and 
facilities,"  wherever  they  occur.  The  defendant  demurred 
to  the  first  count  of  the  complaint  upon  the  following  grounds: 
(i)  Because  plaintiff  does  not  show  how  or  in  what  manner 
the  defendant  failed  to  use  due  and  proper  care  in  providing 
a  proper  and  sqfficient  place  to  enable  plaintiff  safely  to  alight 
at  said  station;  (2)  because  the  complaint  fails  to  show  in  said 
count  that  defendant  placed  said  lumber  and  debris  at  the 
place  where  plaintiff  alighted  from  said  car;  (3)  because  the 
complaint  fails  to  show  in  said  count  any  duty  upon  its  defend- 
ant to  have  removed  the  lumber  placed  along  the  track  at  the 
place  of  the  accident ;  (4)  that  there  was  no  legal  duty  upon 
defendant  to  have  provided  a  proper  and  sufficient  place 
whereby  the  plaintiff  might  have  alighted  from  said  car; 
(5)  because  said  count  fails  to  show  that  defendant  knew  of  the 
location  of  the  lumber  or  debris  at  the  point  where  plaintiff 
alighted  from  said  car,  or  that  such  lumber  or  debris  was 
there  sufficiently  long  for  defendant  to  have  been  informed 
thereof  by  the  use  of  reasonable  diligence  on  its  part.  The 
defendant  demurred  to  the  second  count  upon  the  same 
grounds  of  demurrer  as  interposed  to  the  first  count  and  upon 
the  following  additional  grounds :  (i)  because  said  count  does 
not  show  that  defendant  did  not  carefully  and  securely  carry 
and  convey  and  propel  the  plaintiff  along  said  railway; 
(2)  because  said  count  does  not  show  how  or  in  what  respect 
the  defendant  failed  to  use  due  and  proper  care  in  providing 
a  proper  and  sufficient  place  to  allow  plaintiff  to  alight  from  said 
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car;  (3)  becaasethe  alleeatjon  in  said  coant»  ''and  to  have 
provided  a  proper  and  snfficient  place;  whereon  and  whereby 
the  plaintiff  might  have  safely  alighted  at  said  station,"  is  a 
mere  conclusion  of  the  pleader;  (4)  and  the  allegation  that 
defendant  did  not  use  due  and  proper  care  in  providing  a 
proper  and  sufficient  place  to  enable  plaintiff  to  safely  alight 
at  said  station  is  a  mere  conclusion  of  the  pleader.  To  the 
third  count  the  defendant  demurred  upon  the  same  grounds  of 
demurrer  as  interposed  to  the  first  and  second  counts  of  the 
complaint,  and  upon  the  following  grounds:  (i)  Because  said 
count  does  not  show  that  there  was  any  duty  resting  upon  the 
defendant  to  have  placed  a  light  at  the  place  where  the  plain- 
tiff alighted  from  said  car;  (2)  because  said  count  fails  to 
show  that  the^efendant  was  in  any  wise  responsible  for  the 
lumber  or  other  obstruction  being  on  the  ground  near  its 
track.  These  demurrers  were  overruled.  Thereupon  the 
defendant  pleaded  the  general  issue  and  filed  four  special 
pleas.  Plea  numbered  two  is  copied  in  the  opinion.  The 
remaining  special  pleas  are  as  follows:  ''(3)  The  plaintiff 
ought  not  to  recover  of  the  defendant,  because  he  was  guilty 
of  contributory  negligence  which  proximately  caused  his 
alleged  injury,  in  this:  that  he  stepped  from  said  car  without 
knowing  or  inquiring  of  the  defendant  or  its  agent  as  to 
whether  or  not  the  situation  was  reasonably  safe  for  him  to 
alight  where  said  car  was  stopped.  (4)  Plaintiff  ought  not 
to  recover,  because  he  was  guilty  of  negligence  which  con- 
tributed proximately  to  the  injury  complained  of,  in  that, 
after  the  car  ran  beyond  its  regular  stopping  place,  plaintiff 
voluntarily  alighted  therefrom,  without  requesting  the 
defendant  or  its  agent  to  carry  him  back  to  the  regular 
stopping  place,  and  without^  ascertaining  before  he  alighted 
from  said  car  that  he  was  alighting  at  a  safe  place,  (s)  The 
plaintiff  ought  not  to  recover,  because  he  was  guilty  of  neg- 
ligence which  contributed  proximately  to  the  injury  com- 
plained of,  in  this :  that,  when  he  boarded  and  took  passage 
on  defendant's  car,  he  did  so  knowing  that  said  car  was  being 
operated  without  a  conductor  and  without  anybody  to  look 
after  the  safety  of  his  alighting,  and  that  he  alighted  from  said 
car  without  first  ascertaining  or  attempting  to  ascertain  that 
he  was  at  a  safe  place  to  alight  therefrom." 

The  plaintiff  demurred  to  the  plea  numbered  2  upon  the 
following  grounds:  (i)  The  facts  therein  set  forth  do  not  con- 
stitute such  negligence  on  the  part  of  the  plaintiff  as  would 
prevent  his  recovery  in  this  suit ;  (2)  because  the  stopping  of 
the  car  under  the  circumstances  of  this  case  as  set  forth  in  the 
complaint  was  an  invitation  to  the  plaintiff  to  alight  at  that 
place  upon  which  he  had  a  right  to  rely  and  act  without  mak- 
ing inquiry.  To  the  third  plea  the  plaintiff  demurred  upon 
the  following  grounds:  (i)  It  was  not  the  duty  of  the  plain- 
tiff to  make  the  inquiry  therein  referred  to;  (2)  it  shows  no 
negligence  on  the  part  of  plaintiff  which  proximately  con- 
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tribated  to  the  injury  complained  of ;  (3)  because  the  stopping 
of  the  car  under  the  circumstances  of  this  case  as  set  forth  in 
the  complaint  was  an  invitation  to  the  plaintiff  to  alight  at 
that  place  upon  which  he  had  a  right  to  rely  and  act  without 
making  inquiry.  The  plaintiff  demurred  to  the  fourth  plea 
upon  the  following  grounds :  ( i )  It  assumes  that  it  was  the  duty 
of  plaintiff  to  inquire  for  information  which  it  was  the 
dnty  of  the  defendant  to  give;  (2)  it  assumes  that  it  was  the 
duty  of  plaintiff  to  inquire  for  information  in  regard  to  possi- 
ble danger  which  it  was  the  duty  of  defendant  to  provide 
against;  (3)  because  the  stopping  of  the  car  under  the  circum- 
stances of  this  case  as  set  forth  in  the  complaint  was  an  invita- 
tion to  the  plaintiff  to  alight  at  that  place  upon  which  he  had 
a  right  to  rely  and  act  without  making  inquiry.  To  the  fifth 
plea  the  plaintiff  demurred  upon  the  following  grounds: 
(i)  It  sets  up  no  act  of  negligence  on  the  part  of  the  plaintiff 
that  would  legally  relieve  or  release  defendant  from  the  negli- 
gence averred ;  (2)  it  assumes  that  it  was  plaintiff's  duty  to  per- 
form certain  acts  not  required  of  him  by  law ;  (3)  because  it 
seeks  to  avoid  one  act  of  negligence  on  the  part  of  defendant, 
to  wit,  a  failure  to  stop  at  a  proper  place  for  plaintiff  to 
alight,  by  showing  that  defendant  was  guilty  of  another  act  of 
negligence,  to  wit,  a  failure  to  have  a  conductor  or  other  per- 
son to  look  after  the  safety  of  passengers  alighting  from  said 
car.  These  demurrers  were  sustained,  and  the  trial  was  had 
upon  issue  joined  upon  the  plea  of  the  general  issue. 

The  tendency  of  the  evidence  is  sufficiently  shown  in  the 
opinion.  Before  the  trial  was  entered  upon  the  defendant 
moved  the  court  to  suppress  the  deposition  of  the  witness  J. 
H.  Drake,  which  was  taken  in  the  cause,  upon  the  following 
grounds:  ''Because  the  commission  issued  by  the  clerk  of 
this  court  was  issued  to  John  K.  Watkins  and  T.  D.  Sam- 
ford,  Esqs.,  of  Opelika,  Lee  county,  Alabama,  appointing 
them  commissioners  jointly  to  take  the  testimony  of  the 
witness  J.  H.  Drake,  and  that  the  deposition  of  the  said  wit- 
ness was  taken  by  John  K.  Watkins,  acting  alone,  as  shown 
by  his  certificate  to  the  deposition,  and  because  the  said 
Watkins  was  unauthorized  to  take  said  testimony  alone,  and 
because  said  commission  issued  by  the  clerk  required  that 
T.  D.  Samford,  Esq.,  Co-commissioner,  be  given  notice  of 
the  time  and  place  of  taking  the  deposition.  And  that  the 
certificate  attached  to  the  deposition  by  John  K.  Watkins,  one 
of  the  commissioners,  does  not  show  that  he  gave  T.  D. 
Samford  any  notice  of  the  time  or  place  of  taking  the  said 
deposition  of  the  said  witness. "  In  support  of  this  motion, 
the  defendant  introduced  in  evidence  the  commission  issued 
by  the  clerk  of  the  court,  under  which  the  deposition  pur- 
ported to  have  been  taken.  This  commission  showed  that  it 
was  issued  to  John  K.  Watkins  andT.  D.  Samford,  Esqs.,  ''as 
commissioners  to  take  the  deposition  of  J.  H.  Drake,  a 
material  witness"  in  said  suit.     The  defendant  also  intro- 
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dnced  in  evidence  the  certificate  of  John  K.  Watkins  to  the 
deposition.  This  certificate  showed  that  the  deposition  of 
J.  H.  Drake  was  taken  by  John  K.  Watkins  alone,  he  describ- 
ing himself  as  'Hhe  commissioner  in  said  commission  named." 
There  was  no  evidence  that  Commissioner  Samford  did  not 
have  notice,  nor  any  evidence  tending  to  show  why  he  did 
not  act.  It  was  shown  by  the  evidence  that  the  plaintiff, 
when  he  applied  for  the  commission  to  take  the  deposition  of 
the  witness  Drake,  suggested  John  K.  Watkins  as  a  commis- 
sioner and  no  one  else,  and  that  the  name  of  T.  D.  Samford  as 
commissioner  was  inserted  in  the  certificate  by  the  clerk  and 
on  motion  of  the  defendant.  The  court  overruled  the  defend- 
ant's motion  to  suppress  said  deposition,  and  to  this  ruling  the 
defendant  duly  excepted. 

During  the  examination  of  James  M.  Mason*  the  plaintiff, 
he  testified  that  he  had  incurred  an  expense  of  $6;o  in  seek- 
ing recovery  from  the  injuries  sustained  by  him;  that  the 
items  going  to  make  up  this  expense  of  $650  consisted  of  a 
doctor's  bill  of  $160  and  a  hospital  bill  of  $iS9;  that  the 
hospital  bill  included  nurse's  services  and  in  payment  of  a 
private  ward  which  he  had  engaged  in  the  Johns  Hopkins 
Hospital.  The  other  items  of  the  $650  account  were  for  rail- 
road fare,  hotel  bills,  and  other  expenses  incurred  in  going  to 
and  being  present  in  the  Johns  Hopkins  Hospital.  The 
defendant  moved  the  court  to  exclude  from  the  jury  all  the 
testimony  of  the  witness  relative  to  all  the  items  going  to 
make  up  the  $650  except  that  portion  of  the  testimony  re- 
garding the  doctor's  bill  The  court  excluded  from  the  jury 
the  testimony  of  the  witness  regarding  railroad  fare,  hotel 
bills,  and  other  items  mentioned,  but  refused  to  exclude  the 
testimony  relating  to  the  hospital  bill  and  the  doctor's  bill 
To  the  court's  refusal  to  exclude  the  testimony  as  to  the  hos- 
pital bill,  the  defendant  duly  excepted. 

The  defendant  requested  the  court  to  give  to  the  jury  the 
following  written  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  them  as  asked:  'hi)  If  the 
jury  believe  the  evidence,  they  must  find  their  verdict  for 
the  defendant  under  the  first  count  of  the  complaint.  (2)  If 
the  jury  believe  the  evidence,  they  must  find  for  the  defend- 
ant under  the  second  count  of  the  complaint  (3)  If  the  jury 
believe  the  evidence,  they  must  find  their  verdict  for  the 
defendant.  (4)  The  jury  cannot  find  for  the  plaintiff  unless 
they  are  reasonably  satisfied  from  the  evidence  that  the 
regular  stopping  place  for  said  cars  was  opposite  the  South 
Hull  Street  Methodist  Church,  and  that  the  car  upon  which 
the  plaintiff  was  traveling  did  not  stop  in  front  of  said  church, 
but  that  the  car  was  carried  on  past  said  regular  stopping 
place,  and  stopped  at  a  place  that  was  not  the  regular  stopping 
place  for  cars  on  that  line,  and  that  the  motorman  who  was 
operating  said  car  stopped  the  said  car  at  a  place  where  lum- 
ber and  other  obstructions  were  lying  on  the  ground,  and 
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where  there  was  no  light  to  apprise  plaintiff  of  the  situation 
there ;  and  the  jnry  must  farther  be  reasonably  satisfied,  from 
the  evidence,  that  the  car  stopped  in  the  midst  of  said  lum- 
ber and  other  obstructions,  and  that  the  plaintiff  in  stepping 
from  said  car  stepped  or  fell  on  lumber  or  debris."  ''(lo)  If 
the  jury  believe  from  the  evidence  that  the  plaintiff  alighted 
from  said  car  onto  the  ground,  and  not  onto  lumber  or  debris, 
they  must  find  their  verdict  for  the  defendant,  (i  i)  The  court 
charges  the  jury  that  the  undisputed  evidence  in  this  case 
shows  that  the  plaintiff  had  ceased  to  be  a  passenger  when  he 
fell  and  was  injured.  (12)  The  court  charges  the  jury  that 
the  plaintiff  cannot  recover  anything  for  hospital  fees. 
{13)  The  court  chargesthe  jury  that  unless  they  are  reasonably 
satisfied,  by  a  preponderance  of  the  evidence,  that  the  plain- 
tiff received  the  injuries  of  which  he  complains  while  in  the 
act  of  stepping  from  the  car  to  the  ground,  and  before  he  had 
safely  alighted  upon  the  ground,  they  cannot  find  a  verdict  for 
the  plaintiff.  (14)  The  court  charges  the  jury  that,  before  the 
plaintiff  can  recover  in  this  cause,  you  must  be  reasonably 
satisfied  by  a  preponderance  of  the  evidence  that  he  received 
the  injuries  complained  of  while  in  the  act  of  stepping  or 
descending  from  the  defendant's  car  on  the  occasion  testified 
about,  and  not  after  he  had  safely  landed  upon  the  ground. 
{15)  The  court  charges  the  jury  that,  under  the  evidence  in 
this  cause,  the  regular  stopping  place  or  station  of  the  defend- 
ant company  on  its  Cloverdale  line,  nearest  the  church 
testified  about,  was,  at  the  time  of  the  injury  complained  of, 
on,  or  just  beyond,  the  bridge  at  which  the  injury  occurred. 
<i6)  The  court  charges  the  jury,  if  they  believe  the  evidence 
in  this  cause,  they  should  find  a  verdict  for  the  defendant. 
(17)  The  court  charges  the  jury  that,  under  the  evidence  in 
this  cause,  the  plaintiff  cannot  recover  under  the  third  count  of 
the  complaint.  (18)  The  court  charges  the  jury  that,  under  the 
evidence  in  this  cause,  the  plaintiff  cannot  recover  under 
the  second  count  of  the  complaint.  (19)  The  court  charges 
the  jury  that,  under  the  evidence  in  this  cause,  the  plaintiff 
cannot  recover  under  the  first  count  of  the  complaint. 
(20)  The  court  charges  the  jury  that,  at  the  time  the  plaintiff 
sustained  his  alleged  injuries,  he  was  not  a  passenger  of  the 
defendant  company. ' ' 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
his  damages  at  $2,300.  The.  defendant  moved  the  bourt  to 
grant  a  new  trial,  and  assigned  as  grounds  therefor  the  several 
rulings  of  the  trial  court  which  were  adverse  to  the  defendant, 
and  also  the  following  grounds:  (i)  That  the  verdict  was 
contrary  to  the  law  and  the  evidence;  (2)  that  the  verdict  of 
the  jury  was  excessive;  (3)  because  the  amount  of  the  verdict 
of  the  jury  was  ascertained  by  casting  lots  in  the  following 
manner,  to  wit:  The  jury  agreed  that  each  man  should  write 
down,  on  a  slip  of  paper,  the  amount  which  he  thought  the 
plaintiff  should  recover,  and  then  by  taking  the  figures  on 
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these  twelve  slips  of  paper,  adding  them  together,  dividing 
the  snm  by  12,  taking  the  quotient  as  a  result,  and  rendering 
their  verdict  thereon,  first  having  agreed  to  be  bound  by  the 
result  so  ascertained.  In  connection  with  this  motion,  the 
defendant  introduced  evidence  tending  to  show  that  the  last 
ground  of  the  motion  was  based  upon  the  actual  facts  relating 
to  the  manner  in  which  the  verdict  was  arrived  at  by  the 
jury.  Several  of  the  jurors  testified,  and  each  of  them  stated 
that  the  verdict  was  arrived  at  in  such  manner.  They  also 
testified  in  detail  as  to  the  occurrences  in  the  jury  room  while 
the  jury  was  deliberating  upon  the  verdict.  The  court,  upon 
motion  of  the  plaintiff,  excluded  the  testimony  of  the  several 
jurors  as  to  what  occurred  in  the  jury  room,  and  to  this  ruling 
the  defendant  duly  excepted.  The  motion  for  a  new  trial 
was  overruled,  and  the  defendant  duly  excepted.  The  defend- 
ant appeals,  and  assigns  as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

C.  H.  Roquemore  and  Lomax,  Cram  &  Weil,  for  appellant. 
George  P.  Harrison,  for  appellee. 

DOWDELL,  J.  The  appellee  sued  the  appellant,  the  Mont- 
gomery Street  Railway,  to  recover  damages  for  injuries  re- 
ceived by  him  as  a  passenger  on  one  of  the  appellant's  cars, 
in  alighting  from  the  car,  caused  by  appellant's  negligence. 
The  plaintiff  recovered  a  judgment  in  the  court  below,  and 
from  this  judgment  the  present  appeal  is  prosecuted. 

There  are  numerous  assignments  of  error,  in  all,  55.  Some 
of  these  assignments  are,  however,  not  insisted  on  in  argu- 
ment, and  such  as  are  not  insisted  on  will  not  be  considered. 
The  first  7  relates  to  the  rulings  of  the  court  on  motions  of  the 
defendant,  the  appellant  here,  to  strike  certain  parts  of  the 
complaint  as  being  immaterial  averments  and  merely  sur- 
plusage. After  the  action  by  the  court  overruling  the  motions 
to  strike,  the  plaintiff  amended  the  first  and  second  counts  of 
the  complaint  by  striking  out  the  words,  ''light  and  means  and 
facilities,"  to  which  the  motions  to  strike  were  in  part 
directed.  With  the  complaint  as  thus  amended,  no  injury 
resulted  to  the  defendant  in  overruling  the  motions  to  strike. 
If  it  be  conceded  that  there  was  error,  still  we  are  unable  to 
see  that  the  defendant  was  in  any  way  prejudiced,  and,  unless 
it  affirmatively  appears  that  the  refusal  of  the  court  to  strike 
immaterial  and  irrelevant  averments  results  prejudicially,  such 
refusal  does  not  constitute  reversible  error.  Railway  Co.  v. 
Bridges,  86  Ala.  448.  5  South.  864*  1 1  Am.  St.  Rep.  $8. 

The  eighth,  ninth,  and  tenth  assignments  of  error  relate  to 
the  overruling  of  the  defendant's  demurrer  to  the  complaint, 
and  the  questions  raised  by  these  assignments  that  are  insisted 
on  in  argument  are  also  raised  by  charges  requested  by  the 
defendant,  and  which  were  refused  by  the  court.  These  em- 
brace the  vital  points  in  the  case,  and,  as  they  were  argued  to- 
gether by  counsel  for  appellant,  will  in  like  manner  be  con- 
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sidered  together  here.  The  gist  of  the  action  is  in  the  alleged 
negligence  of  the  defendant  in  stopping  its  car,  upon  which 
plaintiff  was  riding  as  a  passenger,  in  an  unsafe  and  dangerous 
place  for  him  to  disembark,  so  that  while  so  disembarking  or 
immediately  upon  alighting  from  said  car,  he  received  the 
injuries  alleged  in  the  complaint.  The  complaint  in  this  re- 
spect sufficiently  states  a  cause  of  action.  It  was  not  incum- 
bent on  the  plaintiff  in  his  pleading  to  aver,  in  connection 
.with  the  duty  of  the  defendant  to  provide  a  safe  place  for  his 
alighting  from  the  car,  what  should  constitute  a  safe  place, 
nor  to  undertake  a  minute  description  of  the  place  where  the 
stop  was  made  and  the  alleged  injury  received.  After  aver- 
ring the  duty  of  the  defendant  to  provide  a  safe  landing  place 
for  the  plaintiff  in  alighting  from  its  car,  the  complaint  in  the 
first  and  second  counts,  with  sufficient  certainty  and  definite- 
ness,  avers  the  failure  to  perform  such  duty,  and  in  a  manner 
to  constitute  negligence.  So,  in  the  third  count,  after  aver- 
ring the  duty  of  stopping  the  car  at  the  usual  or  customary 
stopping  place,  the  averment  of  the  failure  to  do'  so  and  the 
manner  and  form  of  the  breach  of  this  duty  which  resulted  in 
the  injury  to  the  plaintiff  is  sufficiently  definite  in  charging 
negligence  and  the  consequent  damage.  The  complaint  upon 
the  whole  states  a  cause  of  action  with  that  degree  of  cer- 
tainty required  in  pleading,  and  the  court  properly  overruled 
the  demurrer. 

The  second,  third,  fourth,  and  fifth  pleas  of  the  defendant* 
to  which  demurrer  was  sustained,  sought  to  set  up  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  The  second  plea 
avers,  ''that  when  the  car  stopped  the  lights  from  the  car 
shone  for  ten  or  twelve  feet  on  either  side  of  the  track,  and 
that  plaintiff  could  have  seen  the  alleged  lumber  and  debris 
before  he  stepped  thereon,  by  the  exercise  of  ordinaij  and 
reasonable  care  on  his  part."  There  is  no  averment  in  this 
plea  that  the  plaintiff  failed  to  exercise  ordinary  and  reason- 
able care,  or  that  he  did  see  the  lumber.  In  this  respect  the 
plea  was  bad.  The  third  plea  assumes  that  it  was  the  duty 
of  the  plaintiff  to  inquire  of  the  defendant  or  its  agent  as  to 
whether  the  place  of  stopping  was  a  reasonably  safe  place, , 
while,  on  the  contrary,  he  had  a  right  to  assume  on  the  con- 
duct of  the  defendant,  as  alleged  in  the  complaint,  that  it  was. 
a  safe  place  for  him  to  alight.  The  fourth  plea,  for  a  similar 
reason,  was  bad.  The  fifth  plea  is  nothing  more  than  an  effort 
to  excuse  one  omission  of  duty  on  the  part  of  the  defendant 
by  its  omission  of  still  another  duty.  For  the  reasons  stated, 
these  several  pleas  were  subject  to  the  demurrers,  and  there 
was  no  error  in  the  court's  action  in  sustaining  them. 

We  do  not  understand  it  to  be  a  contention  on  the  part  of 
the  appellee,  as  supposed  by  appellant's  counsel,  that  any 
duty  rested  on  the  appellant  to  provide,  along  the  line  of  its 
railway,  depots  and  stations  for  the  convenience  or  safety  of 
its  passengers,  as  in  case  of  steam  railways,  but  only  to  pro- 
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vide  for  reasonably  safe  places  for  its  passengers  to  get  on  and 
off  its  cars.  It  cannot  be  doubted  that  street  railway  com- 
panies, as  common  carriers  of  passengers  for  hire,  are  under 
the  duty  of  exercising  the  highest  degree  of  diligence  and  care 
in  conserving  the  safety  of  their  passengers,  and  are  respon- 
sible for  the  slightest  neglect.  Smith  v.  Railroad  Co.,  i6Am. 
&  Eng.  R.  Cas.  310;  7  Rap.  &  M.  Ry.  Dig.  p.  45^,  §  32$. 
This  duty  arises  when  the  relation  of  carrier  and  passenger 
begins,  and  continues  until  that  relation  is  ended.  These 
propositions  of  law  are  not  disputed,  but  it  is  contended  in' 
the  present  case  that,  at  the  time  of  the  injury  complained  of, 
the  plaintiff  was  no  longer  a  passenger  on  the  defendant's  car 
after  alighting  from  the  same,  and  that  the  defendant  was  re- 
lieved of  all  responsibility  after  the  plaintiff  had  alighted  from 
its  car  onto  the  ground  at  the  place  where  it  stopped  for  that 
purpose;  and  this  involves  the  question  of  the  duty  of  the 
carrier  to  provide  a  reasonably  safe  place  for  the  landing  of 
its  passengers.  The  same  duty  of  exercising  the  highest 
degree  of  diligence  and  care  in  the  carriage  or  transportation 
of  passengers  in  law  and  reason  extends  to  and  includes  the 
safe  landing  Of  the  passenger  at  the  termination  of  his  journey 
or  ride,  and  this  duty  is  not  performed  when  the  carrier  lands 
its  passenger  at  a  time  and  place  of  such  unknown  environ- 
ment to  him  that,  in  his  first  effort  to  depart  after  alighting 
onto  the  ground,  he  is  tripped  and  thrown  by  an  unseen  pile 
of  lumber  and  debris.  There  was  evidence  which  tended  to 
show  that  the  plaintiff  became  a  passenger  at  night,  and, 
being  a  dark  night,  on  one  of  the  defendant's  street  cars,  and 
paid  his  fare  to  be  transported  thereon ;  that  when  nearing 
the  end  of  his  journey  he  gave  the  usual  stop  signal ;  that  in 
obedience  to  the  signal  the  car  was  stopped  for  him  to  get  off; 
that  he  alighted  from  the  car  onto  the  ground ;  and  that  at  the 
first  step  he  attempted  to  take  he  was  tripped  and  thrown  by 
unseen  lumber,  which  had  been  piled  at  the  place  by  the 
defendant  the  day  previous  while  repairing  a  bridge  over 
which  its  tracks  ran,  and  from  the  fall  received  the  alleged 
injuries.  There  was  evidence  which  also  tended  to  show  that 
the  customary  stopping  place  was  immediately  in  front  of  the 
church  where  the  plaintiff  was  going  to  attend  religious  serv- 
ices, but  on  the  present  occasion  the  car  passed  this  customary 
stopping  place,  and  stopped  about  30  feet  beyond,  and  where 
the  lumber  and  debris  were  piled  by  the  side  of  its  track  and 
between  the  track  and  the  church.  While  there  was  conflict 
in  the  evidence  as  to  the  presence  of  the  lumber  and  debris  at 
the  place  of  stopping,  and  as  to  the  usual  and  customary  place 
of  stopping  in  that  locality  for  discharging  passengers,  we 
think  there  can  be  no  question  of  the  defendant's  liability  on 
the  phase  of  the  evidence  above  stated,  if  believed  by  the  jury. 
This  case  in  principle  is  similar  to  the  case  of  Railway  Co.  v. 
Scott,  86  Va.  902,  II  S.  E.  404,  and  the  doctrine  there  laid 
down,  and  the  authorities  cited  in  support  of  it,  are  applica- 
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ble  here.  We  quote  from  authorities  cited  in  that  case.  In 
Whart.  Necr.  §  649,  it  is  said:  ''When  danger  approaches,  it 
is  the  duty  of  the  officers  of  the  road  to  notify  passengers,  so 
that  they  can  take  steps  to  avoid  it;  and  failure  to  give  such 
notice  is  negligence.  So.  also,  if  there  is  a  dangerous  place 
at  the  landing,  it  is  the  duty  of  the  conductor  to  warn  those 
about  stepping  out."  ''And  *  *  *  he  must  give  notice 
to  all  if  any  danger  in  alighting  is  probable."  In  Cartwright 
V.  Railway  Co.,  52  Mich.  606,  18  N.  W.  380,  50  Am.  Rep.  274, 
Cooley,  C.  J.,  says:  "If  a  car  in  which  there  were  passengers 
was  not  standing  where  it  would  be  safe  for  them  to  alight 
without  assistance,  it  was  the  duty  of  the  company  to  provide 
assistance,  or  give  warning,  or  move  the  car  to  a  more  suita- 
ble place;"  citing  Railroad  Co.  v.  Whitfield,  44  Miss.  466,  7 
Am.  Rep.  699;  Railroad  Co.  v.  Buck,  96  Ind.  346,  49  Am. 
Rep.  168;  McGee  v.  Railroad  Co.,  92  Mo.  208,  4  S.  W.  739, 
I  Am.  St.  Rep.  706;  Maverick  v.  Railway  Co.,  36  N.  Y.  378. 
This  doctrine  applies  to  street  railway  companies,  and  they 
are  bound  by  the  same  liability.  Smith  v.  Railway  Co.,  32 
Minn,  i,  18  N.  W.  827,  (;o  Am.  Rep.  550;  Id.,  16  Am.  &  Eng. 
R.  Cas.  310,  cited  above;  Railway  Co.  v.  Twiname,  iii  Ind. 
589,  13  N.  E.  55;  Railway  Co.  v.  Higgs,  38  Kan.  375.  16  Pac 
667,  5  Am.  St.  Rep.  754;  Railway  Co.  v.  Findley,  76  Ga.  311; 
Barrett  v.  Railway  Co.,  45  N.  Y.  628;  Hill  v.  Railroad  Co., 
109  N.  Y.  239,  16  N.  E.  61. 

The  record  does  not  show  that  the  item  of  $1 59  of  hospital 
fees  paid  by  the  plaintiff,  while  under  treatment  for  his  in- 
juries, included  anything  other  than  that  of  the  expense  of  a 
nurse  and  a  ward  in  the  hospital.  The  court  excluded  the 
items  o£  board  and  traveling  expenses  paid  out  by  the  plain- 
tiff. If  the  attendance  of  a  nurse  was  necessary  while  the 
plaintiff  was  under  treatment  for  his  injuries  received  on 
account  of  the  negligence  of  the  defendant,  we  cannot  see  why 
this  is  not  as  essentially  an  element  of  recoverable  damage  as 
the  professional  fees  of  the  attending  physician.  So,  too,  the 
necessary  expense  of  a  private  ward  in  the  hospital  while 
undergoing  treatment  would  constitute  a  proper  element  of 
recoverable  damage.  There  was  no  error  in  the  action  of  the 
court  in  refusing  to  exclude  the  item  of  $159  from  the  con- 
sideration oY  the  jury  in  estimating  plaintiff's  damages. 

A  majority  of  the  court  are  of  the  opinion  that  there 
was  error  in  overruling  the  motion  to  suppress  the  deposition 
of  J.  H.  Drake.  They  hold  that  since  the  commission  was 
joint  and  not  several,  and  nothing  was  done  by  defendant  to 
waive  the  absence  of  the  commissioner  Samford,  the  execu- 
tion by  Watkins  was  invalid,  and  in  this  they  follow  the  rule 
mentioned  in  Douge  v.  Pearce,  13  Ala.  128,  and  sustained  by 
other  authority,  for  the  maintenance  of  which  they  think 
there  are  substantial  reasons.  The  writer  is  of  a  different 
opinion.  What  was  said  in  Douge  v.  Pearce,  supra,  was 
dictum.     The  question  here  presented  was  not  before  the 
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court  for  decision  in  that  case.     The  depositions  here  were 
taken  on  interrogatories  filed  under  section  1835,  Code   1896, 
and  that  section  directs  what  shall  be  done.     This  statute 
provides:    ''The  party,  after  making  affidavit,  may  file  with 
the  clerk  interrogatories  to  be  propounded  to  the  witnesss,  of 
which,  and  of  the  residence  of  the  witness,  and  of  the  com^ 
missioner  to  be  appointed  [italics  are  mine],  he  must  give  the 
opposite  party,  or  his  attorney,  notice  in  writing,  who  has 
ten  days  thereafter  to  file  cross-interrc%:atories,  to  which  the 
party  filing  the  interrogatories  may  file  rebutting  interroga- 
tories.    After  the  expiration  of  the  ten  days,  a  commission, 
accompanied  by  a  copy  of  the  interrogatories  and  of  the  cross 
and  rebutting  interrogatories,   if  filed,  must  be  issued  by  the 
clerk  to  take  the  deposition,  which  may  be  taken  at  such  time 
and  place  as  the  commissioner  shall  appoint.     On  failure  to 
give  the  notice  herein  required  of  the  residence  of  the  witness 
and  the  commissioner,  unless    the  same  is  waived  by  the 
adverse  party,  the  deposition  of  such  witness  must  be  sup- 
pressed at  the  cost  of  the  party  taking  it. "    Code  1896,  §  183$. 
I  think  the  statute  clearly  contemplates  that  the  party  filing 
the  interrogatories  shall  nominate  the  commissioner  to  whom 
the  clerk  shall  issue  the  commission.    As  I  construe  the  stat- 
ute, he,  the  party  filing  the  interrogatories,  and  not  the  clerk, 
is  required  to  give  the  opposite  party,  or  his  attorney,  notice 
of  the  commissioner  to  be  appointed,  and  the  last  clause  in 
the  statute  provides,  ''on  failure  to  give  the  notice  herein 
required,  etc.,  unless  the  same  is  waived  by  the  adverse  party, 
the  deposition  of  such  witness  must  be  suppressed  at  the  cost 
of  the  party  taking  it.  *^     It  is  quite  clear  to  my  mind  that  the 
duty  of  giving  the  notice  required  is  imposed  upon  the  party 
filing  the  interrogatories,  and  not  upon  the  clerk;  if  the  latter, 
why  should  the  costs  be  imposed  upon  the  party  for  the  failure 
of  the  clerk  to  discharge  his  duty,  in  case    the  deposition  is 
suppressed  for  failure  to  give  the  required  notice?    Again,  it 
is  not  to  be  supposed  that  the  clerk  would  be  required  to  find 
out  or  ascertain,  without  the  suggestion  of  the  party  filing  the 
interrogatories,  who  could  be  procured  to  act  as  commissioner. 
It  may  be  and  often  is  the  case  that  the  deposition  is  to  be 
taken  at  a  place  where  the  clerk  is  entirely  unacquainted  with 
any  person.     Certainly,  the  statute  does  not  provide  that  the 
adverse  party  may  suggest  a  commissioner,  nor  is  there  any 
authority  expressly  or  impliedly  given  to  the  clerk  to  appoint 
on  his  suggestion.     If  the  clerk  may  appoint  a  commissioner 
on  the  suggestion  of  the  adverse  party,  and  it  be  required  that 
the  commission  shall  be  jointly  executed,  then  it  would  be  in 
the  power  of  the  adverse  party  to  prevent  ever  obtaining  the 
testimony  of  the  witness  on  interrogatories,  by  the  suggestion 
and  appointment  of  a  co-commissioner  who  would  fail  to  act 
I  think  the  clerk  acted  without  authority  in  appointing  Sam- 
ford  as  a  co-commissioner  on  the  suggestion  of  the  adverse 
party,  to  act  with  Watkins,  who  was  nominated  by  the  party 
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filing  the  interroeatories  as  the  commissioner  to  be  appointed. 
It  is  qnite  evident  that  the  statute  confers  no  such  authority. 
If  Watkins  was  in  any  respect  an  unsuitable  person  to  act  as 
commissioner,  upon  the  fact  being  shown  to  the  court  it  would 
be  within  the  power  of  the  court  to  control  the  matter.  There 
is  no  pretense  that  Watkins  was  an  unsuitable  person,  or  that 
the  commission  was  in  any  respect  improperly  executed  by 
him,  except  that  Samford  did  not  jointly  act  with  him.  It 
does  not  appear  why  Samford  did  not  act ;  for  aught  that  the 
court  knows  he  refused  to  act.  I  can  see  no  good  reason  for 
saying  that  the  execution  of  the  commission  by  Watkins  was 
not  valid.  The  statute  under  consideration  received  a  con- 
struction as  to  the  right  of  the  opposite  party  to  demand 
notice  of  the  time  and  place  of  taking  the  deposition  in  Wis- 
dom V.  Reeves,  no  Ala.  418,  18  South.  13,  and  what  was 
there  said  seems  to  me  in  principle  to  support  my  views  above 
expressed. 

On  the  motion  for  a  new  trial,  the  court  very  properly  ex- 
cluded all  the  evidence  by  the  jurors  who  tried  the  case  as  to 
the  manner  of  their  arriving  at  the  verdict.  City  of  Eufaula 
V.  Speight,  121  Ala.  613,  25  South.  1009.  This  evidence  being 
excluded,  the  ground  of  the  motion  based  on  the  conduct  and 
action  of  the  jury  in  reaching  a  verdict  was  unsupported.  We 
do  not  think  the  verdict  of  the  jury,  as  to  the  amount  of  dam- 
ages awarded,  excessive.  Other  grounds  of  motion  for  a  new 
trial,  which  relate  to  the  rulings  of  the  court  on  the  trial, 
we  have  already  treated  in  the  foregoing  opinion. 

For  the  error  pointed  out,  the  judgment  will  be  reversed 
and  the  cause  lemanded. 


Greenwich  &  J.   Ry.  Co.    v.   Greenwich  &  S.   Electric 

R.   R.  ei  al. 

{Court  of  Appeals  of  New  Yorky  Nov,  18  ^  ipo2,) 

[65  N.  E.  Rep.  278.] 

Rftilroadt — Extension — Powers. 

I#aw8  1890,  c.  565,  provide  that  evety  railroad  corporation,  except 
elevated  roads,  may  alter  any  part  of  its  route,  or  locate  it  or  any  part 
thereof  in  a  county  adjoininfr  any  county  named  in  its  certificate  of 
incorporation,  if  the  directors  believe  that  the  line  can  be  improved 
thereby,  on  making'  and  filing'  a  survey  and  map  of  such  change : 
Aeld  not  to  permit  a  railroad  to  select  a  new  terminus  in  an  adjoining- 
county,  seven  miles  from  its  original  terminus,  and  extend  its  line 
thereto,  where  such  change  is  only  made  for  the  purpose  of  increasing 
the  business  of  the  road,  and  not  for  the  purpose  of  benefiting  the 
line  originally  located  by  the  articles  of  association. 

O'Brien,  Haight,  and  Martin,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  division.  Third 
department. 

Proceedings  by  the  Greenwich  &  Johnsonville  Railway 
Company  against  the  Greenwich  &    Schuylerville  Electric 
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Railroad  and  others  to  condemn  land.  From  an  order  of  the 
appellate  division  (78  N.  Y.  Supp.  24)  affirming  an  order  of  the 
special    term,    dismissing    the    petition^    plaintiff    appeals. 

Affirmed. 

In  this  proceeding  the  plaintiff  seeks  to  condemn  certain 
lands  for  its  use.  It  appears  from  its  petition  that  it  is 
engaged  in  the  operation  of  a  steam  railroad  between  John- 
sonville.  Rensselaer  county,  and  Greenwich,  Washington 
county,  N.  Y. ,  and  that  it  is  the  successor,  through  foreclosure 
and  reorganization  proceedings  in  1879,  of  the  Union  Village 
&  Johnsonville  Railroad,  a  corporation  organized  in  i866» 
It  alleges  that  'Mn  pursuance  of  the  railroad  law,  paragraph 
i3f  your  petitioner,  by  a  vote  of  two*thirds  of  all  of  its 
directors,  has  altered  and  changed  its  route  and  terminus,  by 
extending  its  route  from  its  present  terminus  in  the  village  of 
Greenwich,  Washington  county.  New  York,  through  the  towns 
of  Greenwich  and  Easton,  in  Washington  county,  N.  Y.,  to 
Schuylerville,  in  Saratoga  county,  N.  Y.,  which  is  a  county 
adjoining  Washington  county,  and  the  certificate  of  such 
alteration  and  change,  as  required  by  statute,  has  been  duly 
made  and  entered*'  in  the  appropriate  county  clerks*  offices. 
The  making  and  filing  of  survey  and  map,  showing  the  altera- 
tion and  change  as  proposed,  are  alleged,  and  it  is  stated 
'Hhat  the  plaintiff's  line  will  be  improved  by  such  change  of 
route  and  terminus,  and  a  number  of  mills  and  a  large  quan- 
tity of  freight  will  be  reached  by  this  extension.  *'  Allegations 
follow  to  the  effect  that  the  lands  described  in  the  petition  are 
in  the  'Mine  of  the  survey  of  such  extension,  and  are  necessary 
to  the  plaintiff  to  made  such  extension"  for  the  location  of  its 
tracks,  the  operation  of  its  steam  railroad  from  Greenwich 
to  Schuylerville,  and  ''to  serve  the  public  ad  a  common  car- 
rier." There  are  other  allegations  relating  to  matters  proper 
to  be  stated,  and  describing  the  acts  done  by  the  plaintiff  to 
entitle  it  to  begin  the  proceeding.  The  Greenwich  & 
Schuylerville  Electric  Railroad  is  defendant,  and  claims  to  be 
the  owner  of  the  lands  which  are  sought  to  be  condemned. 
It  was  organized,  under  the  laws  of  this  state,  for  the  purpose 
of  constructing  a  street  surface  railroad  from  the  village  of 
Greenwich.  Washington  county,  N.  Y.,  to  the  village  of 
Schuylerville,  Saratoga  county,  N.  Y.  The  answer  to  the 
petition  in  its  behalf  is  made  by  the  Hudson  Valley  Railway 
Company,  its  successor  through  consolidations.  The  ac^swer 
alleges  that  the  petition  does  not  state  facts  sufficient  to 
authorize  the  plaintiff  to  maintain  the  proceeding  to  acquire 
title  to  the  lands  described,  and  contains  a  denial  of  all  its 
material  allegations.  It  alleges  that  the  lands  owned  by  it  in 
the  town  of  Greenwich  are  held  in  trust  for  the  public  use, 
and  are  actually  used  by  it  for  depots  and  gravel  beds,  and 
that  the  consents  of  the  trustees  of  the  village  of  Greenwich, 
of  the  town  board  of  the  town  of  Greenwich,  and  of  a  majority 
of  the  taxpayers  in  said  village  and  town  had  not  been  pro- 
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cared.  The  issues  were  referred  to  a  referee  to  hear  and 
determine,  who  reported,  with  findings  of  facts,  that  the 
plaintiff  was  not  entitled  to  institute  the  proceeding ;  and  he 
directed  judgment  dismissing  the  same.  Upon  appeal  to  the 
appellate  division,  in  the  Third  judicial  department,  the  judg- 
ment appealed  from  was  affirmed  by  an  order,  which  stated 
as  follows:  ''A  majority  of  the  court  determining  that  the 
conclusions  of  fact  are  unsupported  by  the  evidence  and  should 
be  reversed,  and  that,  as  matter  of  law,  the  petitioner  is  not 
entitled  to  the  relief  asked  for,  now  *  *  *  ordered,  that 
the  judgment,  etc.,  is  affirmed."  The  plaintiff  now  appeals 
from  the  order  of  the  appellate  division  to  this  court. 

C.  C.  Van  Kirk,  for  appellant. 
Thoiyas  O'Connor,  for  respondents. 

GRAY,  J.  (after  stating  the  facts).  As  this  case  comes  be- 
fore us,  it  is  manifest  that,  with  the  reversal  of  the  judgment, 
80  far  as  it  rested  upon  the  facts,  the  question  of  law  remains 
whether,  upon  the  allegations  of  the  petition,  power  has  been 
conferred  by  the  statute  to  accomplish  the  purpose  sought  and 
stated  therein.  It  appears  in  the  petition,  and  it  is  the  plain 
and  undisputed  fact,  that  what  is  proposed  by  the  petitioner, 
as  an  alteration  or  change  of  its  route  and  of  its  present 
terminus  in  the  village  of  Greenwich,  is  to  extend  that  route 
from  that  terminus  and  village  to  the  village  of  Schuylerville, 
in  the  adjoining  county  of  Saratoga,  a  distance  of  some  seven 
miles.  Authority  to  do  this  is  claimed  to  be  found  in  section 
13  of  the  railroad  law  (Laws  1890,  c.  565,  as  amended).  That 
section,  which  is  entitled  ''Change  of  route,  grade  or  termi- 
nus," provides  as  follows:  ''Every  railroad  corporation, 
except  elevated  railway  corporations,  may,  by  a  vote  of  two- 
thirds  of  all  its  directors,  alter  or  change  the  route  or  any  part 
of  the  route  of  its  road  oi;  its  termini,  or  locate  such  route,  or 
any  part  thereof,  or  its  termini,  in  a  county  adjoining  any 
county  named  in  its  certificate  of  incorporation,  if  it  shall 
appear  to  them  that  the  line  can  be  improved  thereby,  upon 
making  and  filing  in  the  clerk's  office  of  the  proper  county  a 
survey,  map  and  certificate  of  such  alteration  or  change," 
eta  The  language  of  the  section,  upon  its  face,  seems  to 
carry  a  rather  broad  grant  of  power,  and  appears  to  aflord 
some  support  to  the  argument  of  the  plaintiff.  It  is  argued 
that,  where  the  corporate  purpose  is  to  change  the  terminus, 
there  mu^t  be  an  extension  of  route;  for.  the  only  possible 
way  to  do  so  is  by  going  beyond  the  existing  terminus  and 
locating  the  line,  as,  otherwise,  it  would  be  contravening  a 
clause  of  section  13,  which  provides  that  "no  portion  of  the 
track  of  any  railroad  *  *  *  shall  be  abandoned  under  this 
section."  The  trouble  or  difficulty  with  the  language  of  this 
section  is  in  its  indefiniteness  in  the  respect  claimed.  Con- 
ceding, as  I  think  we  should,  the  propriety  of  giving  to  the 
statute  as    liberal  a  construction  as   the  broadness   of  its 
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apparent  grant  of  power  warrants,  it  nevertheless  must  be 
borne  in  mind  that,  in  a  case  where  it  is  sought  under  cover 
of  its  authority  to  take  private  property  in  invitum  the  owner, 
that  authority  must  be  seen  to  apply  exactly  to  the  case 
stated.  In  this  case  we  have  a  railroad  corporation  whose 
route  or  line  of  road  was  located  between  termini  fixed  by  the 
charter  at  the  village  of  Johnsonville,  in  Rensselaer  county, 
and  the  village  of  Greenwich,  in  Washington  county.  It  has 
been  engaged  in  the  operation  of  its  railroad  upon  that  route 
since  1879.  Its  avowed  purpose,  as  stated  in  its  petition,  is  tOi 
extend  its  route  from  its  present  terminus  in  the  village  of 
Greenwich  to  a  village  in  the  adjoining  county  of  Saratoga. 
Does  the  language  of  section  13,  when  fairly  construed  with 
reference  to  public  policy  as  well  as  to  the  intent  of  tjfe  stat- 
ute, confer  authority  to  construct  an  extension  of  the  route,  so 
as  to  create  a  new  line  of  railroad,  enabling  thereby  the  com- 
pany to  reach  some  distant  point  and  to  cover  new  territory 
for  its  business  operations?  I  think  not.  The  section,  in 
providing  for  an  alteration  or  change  of  the  route  or  of  any 
part  of  the  route  of  its  road,  or  for  the  location  of  such  route 
or  any  part  thereof  in  an  adjoining  county,,  in  my  opinion, 
has  reference  to  the  route  as  fixed  originally  by  the  corporate 
charter,  and  this  view  finds  support  in  the  language,  follow- 
ing upon  the  grant  of  power,  viz. :  ''if  it  shall  appear  to  them 
[the  directors]  that  the  line  can  be  improved  thereby."  The 
change  or  alteration  of  route  contemplated  must  be  one 
affecting  the  line  of  road  as  laid  out.  For  reasons  bearing 
upon  the  convenience  or  facility  of  operating  the  road  and  of 
the  hauling  of  its  trains,  or  a  better  service  for  the  public 
along  the  line  of  the  railroad,  lateral  changes  or  alterations 
might  be  authorized.  The  power  to  change  the  termini,  or 
to  locate  them  in  adjoining  counties,  should  be  allowed  a  rea- 
sonable operation;  not  one  which  would  permit  what  actually 
will  be  the  construction  of  a  new  line  of  railroad  in  extension 
of  the  existing  route.  The  plaintiff's  line  had  been  once 
located  between  terminal  points,  and  if,  upon  the  plea  of  a 
change  of  terminus  or  route,  it  may  extend  its  line  seven  miles 
further  and  reach  another  town,  its  power  must  be  regarded 
as  only  restricted  by  the  territorial  limits  of  the  counties 
adjoining  each  terminus,  and  indefinite  extensions  within  that 
area  were  possible.  That  in  the  change  of  a  terminus  to  an 
adjoining  county  some  new  road  will  have  to  be  constructed, 
and  therefore  that  there  is  implied,  pro  tanto,  the  power  to 
construct  some  extension,  may  be  true ;  but  the  reasonable 
construction  which  the  language  of  the  statute  should  receive, 
and  considerations  of  public  policy,  require  that  the  right  to 
change  a  terminus  should  be  limited  to  such  other  location 
thereof  as  will  subserve  the  operation  of  the  existing  road  and 
its  particular  convenience  in  the  transportation  of  passengers 
and  of  freight  as  an  existing  route.  Precise  or  literal  inter- 
pretation of  a  statute  is  not  to  be  given  where  it  is  open  to 
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construction,  and  where  to  do  so  would  unduly  enlai^e  the 
grant  of  power  and  militate  against  a  state  policy. 

I  agree  with  the  view  expressed  in  the  opinion  of  the  appel- 
late division,  which,  in  considering  the  change  as  proposed  in 
the  petition  to  be  unauthorized  by  the  statute,  holds  that  the 
change  or  improvement  contemplated  must  be  one  for  the 
purpose  of  benefiting  the  line  located  by  the  articles  of  asso- 
ciation, and  must  have  reference  to  some  feature  of  the  line 
itself,  such  as  an  easier  grade,  or  a  lessened  cost  of  construc- 
tion and  maintenance;  not  the  mere  reaching  out  into  another 
territory  for  the  purpose  of  increasing  the  business  of  the 
road.  A  public  policy  with  respect  to  the  construction  of  new 
railroads  is  declared  in  section  S9  of  the  railroad  law ;  though, 
of  course,  by  its  terms,  it  is  to  apply  only  to  railroad  corpora- 
tions thereafter  formed.  It  is  now  required  that  the  board  of 
railroad  commissioners  shall  certify  that  public  convenience 
and  a  necessity  require  the  construction  of  a  proposed  rail- 
road. 

The  case  of  Raikoad  Co.  v.  Steward,  170  N.  Y.  172,  63  N. 
£.  118,  is  not  an  authority  in  support  of  the  plaintiff's  claim. 
In  that  case  the  plaintiff  sought  to  condemn  to  its  uses  lands 
in  the  village  of  Goshen,  for  the  purpose  of  traversing  the  vil- 
lage with  other  tracks  upon  a  different  alignment.  Its  pur- 
pose was  to  retain  its  existing  main  line,  and  to  construct 
between  two  points,  in  a  long  curve  upon  the  main  line,  two 
additional  tracks,  for  greater  facility  in  moving  its  freight 
trains ;  which  purpose,  if  accomplished,  would  subserve  a  plan 
of  completing  a  system  of  four  tracks  upon  its  New  York 
division.  The  plaintiff's  proceeding  there  was  rested  upon 
the  power  conferred  in  the  provisions  of  subdivision  2  of  sec- 
tion 4,  subdivision  3  of  section  7,  and  section  13  of  the  rail- 
road law.  None  of  these  was  deemed  to  confer  the  requisite 
power;  and  with  respect  to  section  13,  which  alone  has  any 
reference  to  the  present  case,  it  was  held  that  the  approval  of 
the  village  trustees  must  first  be  obtained  before  the  corpora- 
tion could  proceed  to  condemn  the  lands.  We  considered 
that,  when  the  company  had  once  located  its  line  of  road  be- 
tween terminal  points,  pursuant  to  its  charter,  it  was  con- 
cluded by  that  location,  and  no  change  of  its  route  could 
thereafter  be  made,  in  the  absence  of  some  legislative 
authority.  In  the  discussion  of  the  powers  conferred  by  sec- 
tion 13,  while  holding  that  they  existed  for  the  purpose  of 
altering  or  changing  any  part  of  a  route,  the  reference  was 
obviously  to  the  route  between  the  terminal  points  as  they 
had  been  located.  Such  an  alteration  or  change  of  route  when 
within  a  city  or  a  village  required  for  its  authority  that  the 
approval  of  their  proper  authorities  should  be  first  obtained. 
The  question  in  that  case  was,  as  it  presents  itself  to  us  in  the 
present  case,  whether  the  exercise  of  the  power  of  eminent 
domain,  to  take  the  land  in  question  for  the  purposes  avowed, 
had  been  delegated  by  the  legislature  through  the  railroad 
law. 
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Our  view  of  the  statute  under  which  the  plaintiff  claims 
the  right  to  proceed  is  that  the  avowed  purpose  of  the  pro- 
ceeding is  not  authorized  by  any  reasonable  construction  of 
its  provisions,  and  that  it  would  contravene  the  policy  of  the 
state  to  allow  a  railroad  corporation,  proceeding  under  the 
grant  of  power  to  change  or  to  locate  its  route  or  terminus  in 
an  adjoining  county,  to  extend  its  line  of  road  in  the  manner 
contemplated  here.  Such  a  change  must  be  within  reasona- 
ble limits,  and  such  as  may  be  seen  to  be  an  actual  improve- 
ment of  the  existing  line,  in  affording  to  it  greater  conveniences 
or  greater  facilities  in  its  operation  and  management. 

For  these  reasons,  I  advise  the  affirmance  of  the  order 
appealed  from,  with  costs. 

O'BRIEN,  J.  (dissenting).  I  think  the  order  appealed 
from  should  be  reversed.  The  petitioner  asked  nothing  that 
is  not  plainly  allowed  by  the  statute.  Section  13  of  the  gen- 
eral railroad  law  permits  and  provides  as  follows:  ''Every 
railroad  *  *  *^  may,  by  a  vote  of  two-thirds  of  all  its 
directors,  alter  or  change  the  route  or  any  part  of  the  route 
of  its  road  or  its  termini  or  locate  such  route,  or  any  part 
thereof,  or  its  termini,  in  a  county  adjoining  any  county  named 
in  its  certificate  of  incorporation,  if  it  shall  appear  to  them 
that  the  line  can  be  improved  thereby,  upon  making  and  fil- 
ing in  the  clerk's  office  of  the  proper  county  a  survey,  map 
and  certificate  of  such  alteration  or  change."  This  language 
is  so  clear  that  it  would  seem  to  be  impossible  to  mistake  its 
meaning.  It  is  not  open  to  construction.  The  petitioner 
seeks  to  change  its  terminus  at  Greenwich,  in  Washington 
county,  to  Schuylerville,  in  the  adjoining  county  of  Saratoga, 
by  extending  the  road  to  the  latter  place,  a  distance  of  about 
seven  miles.  The  directors,  by  the  necessary  two-thirds  vote» 
have  resolved  to  make  the  change  in  order  to  improve  the  line 
or  route.  The  statute  has  been  literally  complied  with  in 
every  respect,  and  the  only  question  involved  in  the  case  is 
one  of  law,  and  that  is  whether  the  statute  authorizes  a  rail- 
road to  change  its  terminus  in  one  county  to  a  point  seven 
miles  distant  in  an  adjoining  county.  If  the  statute  does  not 
permit  this  to  be  done,  then  it  may  be  askedwhat  does  it  mean 
when  it  says  in  every  plain  language  that  a  railroad  may 
change  its  termini  and  locate  it  in  an  adjoining  county? 

The  only  argument  against  the  right  of  the  petitioner  to  the 
relief  sought  to  be  obtained  in  this  proceeding  is  that  it  may, 
if  the  statute  is  given  effect  according  to  the  plain  words  em- 
ployed, so  extend  its  railroad  as  to  make  the  route  longer 
that  it  was  before  by  seven  miles.  Certainly  the  termini 
of  a  railroad  cannot  be  changed  to  an  adjoining  county  very 
well  without  making  the  route  longer  or  shorter.  It  is  said 
that  the  extension,  if  any,  must  be  a  reasonable  one.  But 
the  legislature  has  not  placed  any  such  limitation  upon  the 
statute,  since  in  plain  words  it  authorized  the  change  to  a 
point  in  an  adjoining  county;  and,  if  the  court  is  to  emascu- 
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late  the  statute  in  that  way.  how  can  it  say  that  a  change  in- 
volving an  extension  of  seven  miles  is  not  reasonable? 

It  is  said  that  if  the  plain  language  of  the  statute  is  to  be 
given  effect,  and  the  extension  of  seven  miles  is  to  be  per- 
mitted, then  the  petitioner  may  by  successive  extensions  into 
an  adjoining  county  indefinitely  extend  the  length  of  its  rail- 
road. The  answer  to  that  suggestion  is  very  obvious  and  very 
reasonable.  When  the  petitioner  extends  its  line  to  Schuyler- 
ville,  it  has  exercised  all  the  power  that  the  statute  confers, 
and  the  right  to  enter  an  adjoining  county  is  exhausted,  and 
cannot  be  repeated  by  going  into  a  third  or  fourth  county. 
The  right  to  change  the  terminus  to  an  adjoining  county  does 
not  carry  with  it  the  right  to  keep  changing  from  one  county 
to  another  indefinitely.  That  would  be  an  abuse  of  the  power 
conferred,  since  the  power  to  change  the  terminus  to  an 
adjoining  county  does  not  confer  or  fairly  imply  the  right  to  re- 
peat the  change  from  time  to  time,  and  thus  enable  a  railroad 
to  extend  itself  all  over  the  state  from  county  to  county  with- 
out other  limitation.  We  ought  not  to  nullify  a  plain  statute 
from  fear  that  it  may  be  abused,  when  such  abuse  can  be  pre- 
vented by  a  reasonable  and  obvious  limitation,  such  as  is  here 
suggested. 

This  court,  of  course,  has  nothing  to  do  with  the  question 
whether  the  proposed  change  will  improve  the  line  or  not. 
That  question  was  for  the  directors  to  decide,  and  they  have 
decided  it,  and  it  is  not  open  to  this  court  to  bold  that  they 
were  wrong  in  so  deciding  a  question  of  business  in  which 
they  were  concerned  as  trustees  of  the  stockholders.  This 
court  is  concerned  only  with  the  question  of  statutory 
power,  and  the  statute  is  plain. 

In  a  very  recent  case  a  railroad  attempted  to  do  practically 
what  the  petitioner  seeks  to  do  in  this  case,  and  we  held  that 
it  could  be  done  under  section  13.  The  only  obstacle  found 
in  the  way  of  the  moving  party  in  the  case  was  that  it  had 
not  complied  with  that  provision  of  the  section  which  re- 
quired the  consent  of  the  village  trustees.  Railroad  Co.  v. 
Steward.  170  N.  Y.  172,  63  N.  E.  118.  It  is  significant  that 
by  the  terms  of  section  13  a  railroad  is  forbidden  to  abandon 
any  part  of  its  old  track,  and  hence,  if  there  can  be  a  change 
of  termini  at  all,  it  must  be  accomplished  by  extending,  and  not 
contracting,  the  length  of  the  original  line  of  railroads.  It 
seems  to  us  that  the  statute  in  plain  terms  permits  the  rail- 
road in  this  case  to  change  its  terminus  from  Greenwich  to 
Schuylerville,  and  that  is  all  that  it  asked ;  and  so  the  order 
should  be  reversed,  and  the  application  granted. 

PARKER,  C.  J.,  and  BARTLETT  and  VANN,  JJ..  concur 
with  GRAY,  J.  HAIGHT  and  MARTIN,  JJ.,  concur  with 
O'BRIEN,  J. 

Order  affirmed. 
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{Supreme  Court  of  Pennsylvania,  Oct,  ij,  igo2,) 

[S3  AU.  Rep.  501.] 

Joint  Tort  Feasors — Action— Dismissal  as  to  One. 

Plaintiff  sued  two  street  railway  companies  and  a  construction 
company  to  recover  damages  for  the  construction  of  a  street  railway 
on  a  highway  on  which  his  land  abutted,  without  his  consent,  alleging 
injuries  to  his  crops  and  fences,  and  injuries  from  the  reckless  manner 
of  operating  the  cars.  It  appeared  that  one  of  the  street  railway 
companies  had  leased  its  franchises  and  property  to  the  other,  which 
was  alone  responsible  for  the  negligent  operation  of  the  road 5  that 
the  construction  company  alone  was  responsible  for  the  destruction  of 
the  crops  and  fences,  and  that  the  construction  company  and  the 
other  street  railway  company  were  liable  for  the  construction  of  the 
road  without  plaintiff's  consent :  held,  that  a  nonsuit  could  be  entered 
as  to  the  defendant  not  connected  with  the  joint  tort,  or  a  verdict 
directed  for  him,  and  the  case  submitted  to  the  jury,  as  to  the  other  two. 

Appeal  from  coart  of  common  pleas»  Lancaster  county; 
Landis,  Jndge. 

Action  by  Zacharias  Minnich  against  the  Lancaster  &  Lititz 
Electric  Railway  Company  and  others.  From  an  order  re- 
fasing  to  take  ofi  a  nonsuit,  plaintiff  appeals.     Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL,  MES- 
TREZAT,  and  POTTER,  JJ. 

L.  N.  Spencer  and  H.  M.  North,  for  appellant. 
W.  y.  Hensel  and  Coyle  &  Keller,  for  appellee. 

FELL,  J.  The  error  in  practice  corrected  by  the  deci- 
sions in  Howard  v.  Traction  Co.,  19s  Pa.  391,  45  Atl.  1076,  and 
Dutton  V.  Lansdowne  Borough,  198  Pa.  563,  48  Atl.  494,  53 
L.  R.  A.  469,  82  Am.  St.  Rep.  814,  was  that  of  joining  two 
or  more  defendants  between  whom  there  had  been  no  concert 
of  action,  and  under  the  allegation  of  a  joint  tort  proving  the 
separate  torts  of  each  defendant,  and  leaving  the  court  or  jury 
to  select  the  party  legally  responsible.  This  left  the  case  of 
the  defendant  against  whom  a  cause  of  action  was  shown 
prejudiced  by  the  proof  of  the  wrongful  action  of  others  with 
whom  he  had  no  connection.  Referring  to  these  decisions  in 
Wiest  V.  Traction  Co.,  200  Pa.  148,  49  Atl.  891,  it  was  said  by 
our  Brother  Potter :  ''Joining  several  parties  as  defendants 
without  regard  to  the  question  of  the  tort  being  joint  does, 
no  doubt,  relieve  the  plaintiff  of  the  responsibility  of  finding 
out,  before  bringing  his  action,  who  is  justly  chargeable  with 
the  wrong  causing  the  injury,  as  it  leaves  that  question  to  be 
developed  at  the  trial.  The  plaintiff  may  profit  by  the  con- 
tention which  naturally  arises  among  the  defendants,  in  which 
each  seeks  to  charge  the  other.  But  such  a  course  does  not 
tend  to  an  orderly  trial  nor  the  attainment  of  justice.  *  *  *^ 
We  are  are  aware  that  it  is  thought  that  the  effect  of  a  mis- 
joinder may  be  cured  by  taking  a  verdict  against  one  defend- 
ant only,  and  authority  is  not  lacking  to  support  this  view.    But 
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this  remedy  is  not  adequate.  The  mischief  in  unwarrantably 
joining  as  defendants  parties  who  are  not  in  fact  joint  wrong- 
doers* is  in  the  confusion  and  disorder  resulting  at  the  trial, 
and  the  increased  difficulty  in  arriving  at  a  just  verdict.  It  is 
not  necessary  to  sue  all  the  parties  guilty  of  committing  a 
tort,  for  joint  wrongdoers  are  liable  jointly  and  severally.  And 
where  a  joint  suit  is  brought  against  a  number  of  defendants, 
if  the  evidence  shows  that  one  of  the  parties  was  not  con- 
nected with  the  tort,  a  verdict  or  nonsuit  as  to  him  is  proper. 
A  joint  verdict  may  then  be  rendered  against  such  of  the 
defendants  as  are  jointly  liable."  We  have  quoted  at  length 
from  this  opinion  in  order  that  its  scope  and  effect  should  not 
be  misunderstood.  The  point  decided  in  these  three  cases 
was  that,  where  a  joint  tort  is  alleged,  it  must  be  proved,  and 
that,  if  the  proof  is  only  of  -a  tort  by  one  defendant,  or  of 
separate  torts  by  different  defendants,  the  action  cannot  be 
sustained  against  any  of  them.  In  such  cases  the  plaintiff 
may  amend  his  declaration,  and  proceed  against  the  party 
liable  under  the  proofs  adduced,  subject  to  the  defendant's 
right  to  a  continuance,  as  has  been  pointed  out  in  the  recent 
case  of  Rowland  v.  City  of  Philadelphia,  202   Pa.    50,  51  Atl. 

589. 

The  facts  developed  at  the  trial  were  these :  One  of  the 
defendants — the  Lancaster  &  Lititz  Railway  Company— was 
authorized  by  its  charter  to  construct  and  operate  an  electric 
railway  about  seven  miles  in  length.  On  the  day  its  charter 
was  obtained  it  leased  its  property  and  franchises  to  the 
Pennsylvania  Traction  Company,  another  defendant,  for  999 
years.  The  traction  company  contracted  with  an  individual 
for  the  building  of  the  road,  and  he,  with  the  knowledge  and 
approval  of  the  company,  sublet  the  contract  to  the  third 
defendant,  the  Lancaster  Railway  Construction  Company,  by 
whom  the  road  was  built.  The  consent  of  the  plaintiff  to  the 
location  of  the  railway  on  the  public  road  on  which  his  farms 
abutted  was  not  obtained.  The  grounds  of  his  complaint 
were  that  the  railway  was  built  on  the  public  highway  in  front 
of  his  property  without  his  consent ;  that  in  building  the  road 
his  land  was  entered  upon,  soil  and  rocks  removed  therefrom, 
and  his  crops  and  fences  injured;  and  that  the  cars  are 
operated  in  such  a  reckless  manner  as  to  render  ingress  and 
egress  to  and  from  his  farms  in  all  places  inconvenient  and 
dangerous,  and  in  some  places  impossible.  The  learned  judge 
was  of  opinion — and,  we  think,  rightly — that  nothing  had 
been  shown  to  make  the  railway  company  responsible.  It 
had  lawfully  procured  and  lawfully  leased  its  franchises,  and 
it  was  not  liable  for  the  failure  of  its  lessee  to  obtain  the  con- 
sent of  the  plaintiff  to  the  location  of  the  road  in  front  of  his 
farms.  He  also  held  that  for  the  invasion  of  the  plaintiff's 
private  property  and  the  destruction  of  his  crops  and  fences 
the  construction  company  alone  was  responsible;  for  the  neg- 
ligent operation  of  the  road  the  traction  company  alone  was 

5  R  R  R— 22 
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responsible;  bnt  that  for  the  nalawfnlconstractionof  the  road 
withoat  the  plaintiB's  consent  both  the  constrnction  company 
and  the  traction  compan;  were  liable,  on  the  eronnd  that  one 
who  procares  an  unlawful  act  to  be  done  is  equally  gailty 
with  one  who  commits  it.  In  brief,  aEainstoneofthe  defend- 
ants, nothing  was  shown.  As  to  the  other  two,  it  was  shown 
that  each  had  committed  a  separate  tort,  and  that  together 
they  had  committed  a  joint  tort.  On  the  ground  that  a  joint 
tort  had  not  been  committed  by  all  three  of  the  defendants, 
a  nonsait  was  entered.  This  was  error.  The  cases  of 
Howard  v.  Traction  Co.  and  Datton  v.  Lansdowne  Borough, 
sapra,  are  aathority  only  for  the  proposition  that,  where  a  joint 
tort  is  alleKed,  it  must  be  proved,  and  that  in  snch  a  case  the 
proof  of  separate  torts  will  not  warrant  a  recovery  against 
any  of  the  defendants.  In  this  case  a  joint  tort  was  alleged 
and  proved  as  to  two  defendants,  bat  not  as  to  all.  As  to  the 
defendant  not  connected  with  the  joint  tort,  a  nonsait  might 
have  been  entered,  or  a  peremptory  direction  given  the  jary, 
and  the  case  submitted  as  to  the  other  two.  This  would  have 
been  in  accordance  with  the  rule  on  the  subject  as  stated  in 
the  opinion  in  Wlest  v.  Traction  Co.,  200 Pa.  148,  49  Atl.  891, 
that,  "where  a  joint  suit  is  brought  against  a  number  of 
defendants,  if  the  evidence  shows  that  one  of  the  parties  was 
not  connected  with  the  tort,  a  verdict  or  nonsntt  as  to  bim  is 
proper.  A  joint  verdict  may  then  be  rendered  E^ainst  such  of 
the  defendants  as  are  jointly  liable."  The  mistake  in  admit- 
ting irrelevant  testimony  as  to  separate  torts  could  have  been 
remedied  by  striking  tt  out.  or  instructing  the  jury  to  disre- 
gard it.  If  its  admission  had  done  harm  by  prejudicing  the 
case,  there  would  have  been  eround  for  a  continuance. 
The  judgment  is  reversed,  with  a  procedendo. 


Manson  ef  at.  V.  South  Bound  R.  Co.  ef  al. 

(Supreme.  Court  of  South  Carolina,  April  »j,  ipoa.) 

[41  S.  B.  Rep.  832.1 

1  njunction— Uae  of  Park  for  Railroad  Station.* 

ResidentB  of  a  city,  whoae  interest  in  a  public  park  differs  only  in 
deg-ree  from  that  of  the  other  reiidenti  of  the  city,  and  whose  property 
does  not  abut  on  the  park,  cannot  sue  to  enjoin  ita  condemnation  for  a 
railroad  station. 

Appeal  from  common  pleasctrcaitcourtof  Richland  county; 
Gary,  Judge. 

Action  by  Charles  U.  Manson  and  another  gainst  the 
South  Bound  Railroad  Company  and  the  city  of  Colombia. 
JudEment  for  plaintifi,  and  defendants  appeal.     Reversed. 

The  following  is  the  circuit  decree: 

"This  case  came  before  me  for  hearing  on  the  pleadings, 

*See  Philadelphia  v.  McManea  (Pa.),  3  Am.  Sl  Kng:.  R.  Caa.,  N.  S.,  652. 
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report  of  the  master,  with  the  testimony  taken  by  him  and 
exceptions  thereto  by  the  attorney  for  the  Sooth  Bound  Rail- 
road Co. ,  defendant.  The  land  described  in  the  complaint 
as  'Sidney  Park'  was  acquired  by  the  city  of  Columbia  in 
1835.  The  city  of  Columbia  established  its  waterworks  in  the 
lower  part  of  this  property,  and  used  so  much  of  it  as  was 
necessary  for  that  purpose  until  about  1855  or  i8f;7,  at  which 
time  new  springs  were  purchased,  and  the  waterworks  re- 
moved to  Richland  and  Williams  streets,  where  they  remained 
until  removed  to  the  river  in  the  early  seventies,  at  which 
latter  place  they  are  now  maintained.  After  the  removal  of 
the  waterworks  from  the  park,  the  water  from  the  springs 
therein  was  conveyed  by  pipes  to  a  reservoir  outside  of  the 
park,  used  only  as  a  supplementary  supply  to  the  river  water. 
Before  that  time,  however,  to  wit,  about  1851  or  1852,  the 
city  council  of  Columbia,  upon  the  suggestion  of  one  of  its 
members,  Mr.  Algernon  Sidney  Johnson,  appropriated  all  of 
this  property  not  needed  exclusively  for  its  water  supply  pur- 
poses to  the  use  of  the  citizens  of  Columbia  as  a  public  park. 
The  city,  at  its  expense,  improved  and  adorned  the  property, 
laid  out  walks  and  drives,  erected  fountains  and  arbors, 
planted  trees,  shrubberies,  flowers,  and  grass,  built  a  drive- 
way around  it,  and  held  it  out  to  the  public  as  a  public  park, 
maintained  a  park  keeper,  regulated  it  by  special  ordinances, 
and  placed  a  sign  over  its  gate,  and  published  maps  prepared 
by  the  city  engineers  upon  which  it  was  designated  as  '  Sidney 
Park' ;  and  it  continued  to  be  thus  maintained  and  held  out 
without  interruption  and  without  question  until  the  commence- 
ment of  this  action.  During  this  period  the  plaintifis,  Man- 
son  and  Robertson,  purchased  their  property,  the  value  of 
which  was  enhanced  by  reason  of  its  situation  on  the  park. 
''Lands  in  or  near  a  city,  condemned  by  the  state  under 
its  power  of  eminent  domain,  or  by  a  city  under  the  same 
power  delegated  to  it  by  the  state,  or  property  belonging  to  a 
city  appropriated  by  it  for  the  purposes  of  a  public  park,  or 
conveyed  by  an  individual  to  a  city  for  such  purposes  and 
accepted  by  the  city,  thereby  becomes  a  park,  which,  as  such, 
is  devoted  to  public  use.  The  park  in  this  case,  Sidney 
Park,  had  so  been  devoted  to  a  public  use  by  the  city  of 
Columbia  for  more  than  forty  years,  and  thereby  the  citizens 
of  Columbia  acquired  a  right  to  its  continued  use  at  a  park 
until  taken  away  by  the  state  under  its  power  of  eminent 
domain.  2  Dill.  Mun.  Corp.  63s,  636,  644,  64;,  648,  664a,  and 
note,  637,  642;  9  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  23,  25,  61, 
76;  City  of  Chicago  v.  Ward,  169  111.  392,  48  N.  E.  927,  38 
L.  R,  A.  849,  61  Am.  St.  Rep.  185;  Board  of  Sup'rs  of 
Frederick  County  v.  City  of  Winchester,  84  Va.  467,  4  S.  E, 
844;  Story  V.  Railroad  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146; 
U.  S.  V.  Illinois  Cent.  R.  Co.,  154  U.  S.  238,  14  Sup.  Ct.  1015, 
38  L.  Ed.  971 ;  Davenport  v.  Buffington,  38  C.  C.  A.  453,  97 
Fed.  234,  46  L.  R.  A.  380.     But  property  held  by  a  city  as  a 
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public  park  for  the  use  of  all  its  citizens  cannot  be  takeo  (or 
any  other  public  use  without  express  legislative  authority. 
A  railroad  is  a  public  use,  but  it  cannot  condemn  property 
without  legislative  authority;  and  it  cannot  condemn  for  its 
uses  property  which  has  already  been  appropriated  to  some 
other  public  use,  unless  there  be  express  authority  from  the 
legislature  to  condemn  that  piece  at  property,  or  all  property 
devoted  to  like  public  uses,  or  unless  the  authority  to  take 
such  property  is  a  nedessary  implication  from  the  terms  of 
the  charter,  without  which  the  power  to  build  the  road  would 
fail.  The  authorities  on  this  point  seem  to  be  in  full  accord, 
and  fully  sustain  this  position,  Lewis,  Em.  Dom.  (2d  Ed.) 
■  175.  267,  267b,  269,  272,  276.  and  note  64  on  page  632; 
3  Elliott,  R.  R.  1104;  10  Am.  &Ene.  Enc.  Law  (2d  Ed.)  1093, 
109;,  iioo,  iiio;  2  Dill.  Mun.  Corp.  597,  600;  City  of  St.  Paul 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.)  63  N.  W.  267,  65  N.  W. 
649,  68  N.  W.  458,  34  L.  R.  A.  188;  Prospect  Park  v.  Wil- 
liamson, gi  N.  Y.  5S2.  S58.  14  Am.  &  Eng.  R.  Cas.  34;  Doug- 
lass V.  City  Council  (Ala.)  24  South.  74s,  43  L.  R.  A.  376; 
Davenport  v.  Buffington,  38  C.  C.  A.  4^3.  97  Fed.  334,  46  L. 
R.  A.  377. 

"Upon  reference  to  the  charter  and  amendatory  charters  of 
the  defendant  company,  we  find  that  they  are  given  authority 
to  build  a  railroad  from  a  point  within  or  near  the  limits  of 
the  city  of  Columbia  to  a  point  on  the  Savannah  river,  and 
to  extend  that  road  from  the  point  within  or  near  the  limits 
of  the  city  of  Columbia  to  the  northern  boundary  line  be- 
tween this  state  and  North  Carolina,  and  in  the  construction 
of  such  railroad  to  conduct  it  across  or  along  any  road  or 
water  course,  and  to  condemn  rights  of  way  under  the  gen- 
eral laws  of  1868.  This  act  of  1868  is  substantially  the  same 
as  that  now  found  in  i  Rev.  St.  1893,  g  1743  et  seq.,  authoriz- 
ing lands  to  be  condemned  for  railroad  tracks,  depots,  etc., 
and  gives  the  right  of  way  over  another  right  of  way  if  not  a 
hindrance  to  the  use  and  enjoyment  of  the  first,  which  proviso 
is  also  specifically  stated  in  section  12  of  the  original  charter; 
but  in  no  act  of  the  legislature  is  there  any  authority,  special 
or  general,  which  authorizes  the  South  Bound  Railroad  Com- 
pany to  condemn  for  its  use  lands  then  in  public  use  as  a  pub- 
lic park.  It  cannot  be  successfully  contended  that  the  right  to 
build  a  railroad  from  a  point  within  or  near  the  city  of 
Columbia  to  the  North  Carolina  line  gives  the  power  by  nec- 
essary implication  to  appropriate  for  its  purposes  this  public 
park.  See  illustrations  in  note  64,  of  2  Lewis,  Em.  Dom., 
supra.  The  general  law  providing  for  the  manner  of  acquir- 
ing rights  of  way  is  held  by  our  supreme  court  in  Ross  v. 
Railway  Co..  33  S.  C.  477,  12  S.  E.  roi,  to  provide  only  for 
the  manner  of  obtaining  compensation  for  the  taking  of  the 
right  of  way,  the  right  to  take  under  the  power  of  eminent 
domain  being  conferred  by  the  charter.  I  therefore  hold  that 
the  South  Bound  Railroad  Company,   with  or  without  tbe 
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sanctiofi  of  the  city  council  of  Columbia,  had  no  authority  to 
condemn  Sidney  Park  for  either  right  of  way  or  station  pur- 
poses. 

''This  case  was  instituted  by  the  five  plaintiffs  named  in 
the  complaint,  in  behalf  of  themselves  and  all  other  citizens 
of  Columbia  who  mieht  come  in  and  join  them.  The  only 
piaintifis  now  prosecuting  this  case  before  me  are  C.  H. 
Manson  and  E.  W.  Robertson.  Have  these  piaintifis,  Manson 
and  Robertson,  a  right  to  maintain  this  action?  It  seems  to 
me  that  they  have.  There  is  no  evidence  before  me  to  show 
that  there  are  any  other  dwellings  overlooking  this  park.  The 
residence  owned  by  the  plaintifi  Manson  is  separated  from  the 
park  only  by  a  street  or  road  of  about  6o  feet  in  width,  which 
from  the  testimony  seems  to  have  been  constructed  as  a  part 
of  the  park.  The  residence  of  the  plaintifi  Robertson,  while 
separated  from  the  park  by  this  same  road,  also  has  intervene 
ing  the  width  of  Laurel  street  and  a  small  triangular  lot  of 
open  ground  belonging  to  the  city ;  but  both  houses  seem  ta 
have  the  location  upon  blufis  that  overlook  this  park,  and  the 
value  of  their  property,  as  shown  by  the  uncontradicted  testi- 
mony, will  by  reason  of  their  location  be  specially  and 
peculiarly  injured  by  the  destruction  of  this  park  and  its  con- 
version into  a  railroad  station,  which  is  an  injury  peculiar  to 
them  and  differing  in  kind  from  the  injury  to  other  citizens 
whose  property  is  not  so  located.  2  Lewis,  Em.  Dom.  636a, 
645b;  Railway  Co.  v.  Ridleliuber,  38  S.  C.  308,  17  S.  E.  24; 
Wilkins  v.  Town  Council  54  S.  C.  199,  32  S.  E.  299;  Doug- 
lass V.  City  Council  (Ala.)  24  South.  745,  43  L.  R.  A.  376; 
Davenport  v.  Buffington,  38  C.  C.  A.  453,  97  Fed.  234,  46  L. 
R.  A.  377;  South  Carolina  Steamboat  Co.  v.  South  Carolina 
R.  Co.,  30  S.  C.  545,  546,  9  S.  E.  650,  4  L.  R.  A.  209,  14  Am. 
St  Rep.  923;  Same  v.  Wilmington,  C.  &  A.  R.  Co.,  46  S.  C. 
327.24  S.  E.  337.  33  L.  R.  A.  54i.  57  Am.  St.  Rep.  688; 
Crouch  v.  Railway  Co.,  21  S.  C.  495,  29  Am.  &Eng.  R.  Cas. 
49S.  And  the  same  applies  in  cases  of  in  junction.  See  High, 
Inj.  522,  ({28.  At  the  time  of  the  commencement  of  this 
action  the  park  had  not  been  touched.  Condemnation  pro- 
ceedings had  been  commenced,  but  not  completed.  Now 
the  park  has  been,  as  such,  entirely  destroyed,  the  rail- 
road is  in  full  possession,  and  it  would  be  impossible  for 
the  defendant  to  restore  the  park  to  its  then  condition. 
The  complaint  asks  for  an  injunction  not  only  against 
the  condemnation  of  the  property,  but  also  against  its 
use  for  railroad  purposes.  I  am  satisfied  that  the  damages 
sustained  by  the  piaintifis  are  such  that  they  may  be  com- 
pensated in  money,  and  therefore,  under  the  circumstances 
now  existing,  the  injunction  prayed  for  will  be  refused.  2 
Lewis,  Em.  Dom.  645a.  Nevertheless,  the  piaintifis  had  a  good 
cause  of  action  for  injunction  when  this  action  was  instituted, 
and  it  is  through  no  fault  of  theirs  that  the  court  will  not  now 
grant  them  this  injunction.     In  such  cases,  there  being  no 
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claim  for  vindictive  datnaees,  a  reference  shoald  be  ordered  to 
the  master  to  ascertain  the  amount  of  damages  sustained  by 
these  plaintiSs  by  reason  of  the  acts  done  by  the  defendant 
'without  authority  of  law.  Kerr,  Inj.  231 ;  Case  v.  Minot,  is8 
Maaa,  588,  33  N.  E.  702,  22  L.  R.  A.  536;  Bird  v.  Railroad 
Co..  8  Rich.  Eq.  54,  64  Am.  Dec.  739;  Busby  v.  Mitchell.  29 
S.  C.  451,  7  S.  E.  618;  Booland  v.  Carpiu,  27  S.  C.  365.  3  S. 
E.  219;  2  Lewis,  Em.  Dom.  645a;  Paper  Co,  v.   Langley,  23 

s.  c.  i4>;. 

"It  is  therefore  ordered  that  it  be  referred  to  the  master  of 
Richland  county  to  ascertain  and  report  the  amount  of  dam- 
age sustained  by  the  plaintiffs,  C.  H.  MansonaodE.  W.  Rob- 
ertson, by  reason  of  the  destruction  of  Sidney  Park  by  the 
defendant  company  and  its  use  thereof  as  a  railroad  station. 
It  is  further  ordered  that  the  defendant's  exceptions  be  over- 
ruled, and  that  the  findings  of  the  master  be  confirmed." 

From  this  decree  the  defendant,  South  Bound  Railroad 
Company,  appealed. 

Wm.  H.  Lyles  and  P.  H.  Nelson,  for  appellant. 

Allen  J.  Green,  Robt.  W.  Shand,  and  Andrew  Crawford, 
for  appellees. 

GARY,  A.  J.  (after  stating  the  facts).  The  appeal  herein 
is  from  a  decree  of  his  honor,  the  circuit  judge,  which  will  be 
set  out  in  the  report  of  the  case. 

The  first  question  that  will  be  considered  is  whether  the 
plaintifis,  under  the  facts  of  the  case,  have  the  right  to  invoke 
the  aid  of  the  court  in  the  exercise  of  its  chancery  powers. 
The  master  to  whom  the  issues  of  fact  were  referred  made  his 
report,  in  which  he  found  the  following  facts:  "(6)  That  the 
plaintifi  E.  W.  Robertson  is  now,  and  was  before  the  com- 
mencement of  this  action,  a  resident  and  taxpayer  of  the  city 
of  Columbia,  and  the  owner  of  two  acres  of  land  situate  at  the 
corner  of  Assembly  and  Laurel  streets,  ou  the  top  of  Haskell's 
or  Taylor's  Hill.  That  the  said  premises  are  separated  from 
the  park  by  Laurel  street  and  by  a  triangular  lot  of  land 
bounded  by  Laurel  and  Assembly  streets,  and  is  distant  three 
or  four  hundred  feet  from  the  park,  qcd  'overhangs'  the  park, 
with  an  unobstructed  view  thereof;  and  its  situation  with 
reference  to  the  park  as  it  stood  at  the  time  of  the  commence- 
ment of  this  action  materially  enhanced  its  value,  and  the 
same  were  purchased  by  Judge  Haskell,  its  former  owner,  aod 
E.  W.  Robertson,  one  of  the  plaintifis  herein,  with  reference 
to  the  park,  opened  and  maintained  and  labeled  with  a  sign 
placed  over  its  gates  by  the  city  as  a  public  park;  and  prior 
to  the  commencement  of  this  action,  while  in  that  condition, 
the  said  plaintiS  had  commenced  the  erection  of  a  residence 
on  his  said  premises,  and  had  expended  lai^e  sums  of  money 
($12,000)  for  plans  and  materials  in  building  the  same,  which 
said  premises  as  a  residence  will  be  materially  injured  by  the 
establishment  of  a  railroad  station  in  the  park.     (7)  That  from 
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the  cooformation  of  the  ground,  the  house  being  on  the  top  of 
the  hill  and  the  park  in  the  valley,  the  house  overhangs  the 
park,  and  is  peculiarly  susceptible  to  the  damage  that  would 
be  caused  by  smoke,  soot,  dust,  and  noise  inseparable  from  a 
raih-oad  yard  and  freight  and  passenger  station.  (8)  That  the 
plaintiff  C.  H.  Manson  was  at  the  time  of  the  commencement 
of  this  action,  and  is  now,  a  resident  and  taxpayer  of  the  city 
of  Columbia,  and  the  owner  of  a  residence  at  the  corner  of 
Gates  and  Laurel  streets,  abutting  on  the  Palmetto  road, 
which  is  the  public  road  laid  around  the  park;  which  said 
house  is  about  sixty  feet  from  said  park  inclosure,  and  over- 
looks the  park,  and  has  an  unobstructed  view  of  and  over  the 
same,  and  was  purchased  by  the  said  plaintiff  with  reference 
to  the  said  park,  and  while  the  same  was  opened  and  main- 
tained and  labeled  by  a  sign  placed  over  its  gates  by  the  city 
as  a  public  park. "  It  will  thus  be  seem  that  neither  E.  W. 
Robertson  nor  C.  H.  Manson  was  an  abutting  landowner  on  the 
land  designed  as  a  park,  nor  that  they  have  sustained  injuries 
different  in  kind  from  those  which  might  reasonably  be  ex- 
pected would  be  suffered  by  those  in  the  neighborhood, although 
differing  in  degree. 

The  question  under  consideration  is  so  conclusively  settled 
by  the  case  of  Cherry  v.  City  of  Rock  Hill,  48  S.  C.  553,  26 
S.  E.  79S,  that  the  court  mierht  with  propriety  rest  its  decision 
OD  that  authority.  We  will,  however,  cite  others.  The  rule 
Id  such  cases  is  thus  stated  in  Hightower,  Inj.  §§  1298,  1301: 

''Sec.  1298.  The  question  of  the  degree  of  interest  in  the 
subject-matter  which  is  requisite  to  render  one  a  proper  party 
plaintiff  to  institute  an  action  for  the  purpose  of  restraining 
misconduct  on  the  part  of  municipal  corporations  or  their 
officers  is  one  of  much  practical  importance  and  deserving  of 
special  attention.  In  general,  it  may  be  said  that,  to  warrant 
the  interference  of  equity  in  this  class  of  cases,  the 
aggrieved  party  must  show  that  some  special  and  peculiar 
u^JQty.  personal  to  himself,  is  likely  to  result  from  the  act 
complained  of,  aside  from  the  general  injury  to  the  public. 
And  while  some  conflict  of  authority  exists  as  to  what  consti- 
tutes such  special  injury  as  will  warrant  a  court  of  equity  in 
interfering,  the  better  doctrine  is  that  taxpayers  of  a  munic- 
ipal corporation,  as  a  city  or  county,  whose  burdens  of  taxa- 
tion are  increased  by  the  misappropriation  of  public  funds  by 
municipal  ofiBcers,  or  by  other  official  misconduct  on  the  part 
of  such  officers,  sustain  such  special  damage  as  to  entitle  them 
to  relief.  Thus,  the  enforcement  of  a  city  ordinance  which  is 
unconstitutional  and  void,  and  which  seeks  to  impose  a  debt 
Qpon  the  city,  may  be  enjoined  by  property  owners  and  tax- 
payers of  the  city.  So,  where  a  board  of  county  commis- 
sioners are  proceeding  without  authority  of  law  to  appropriate 
county  funds  in  aid  of  the  construction  of  a  railway,  a  tax- 
payer of  the  county  has  such  an  interest  in  the  public  funds  as 
enables  him  to  maintain  a  bill  for  an  injunction.     And  since 
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the  manicipal  eovernment  of  a  city  or  town  is  intrasted  with 
the  control  and  disposition  of  manicipal  afiatrs  for  the  benefit 
and  protection  of  its  citizens  and  taxpayers,  they  are  the 
proper  parties  to  a  bill  for  an  injanction  against  the  improper 
exercise  of  a  municipal  aathority." 

"Sec.  1301.  Althoneh  the  general  doctrine  that  taxpayers 
are  proper  parties  to  invoke  eqnitable  relief  against  miscon- 
duct upon  the  part  of  municipal  anthorities  is  thus  seen  to 
be  well  established,  it  is  not  to  be  understood  that  they  are 
entitled  to  maintain  an  action  in  all  cases  of  this  nature,  re- 
gardless of  their  personal  interest,  or  of  the  degree  of  injury 
which  they  may  sustain.  And  where,  under  a  general  power 
in  a  city  charter  to  establish  and  regulate  markets,  the  cor- 
porate authorities  of  the  city  are  about  to  remove  a  market 
hoQse,  taxpayers,  as  such,  have  no'safficient  ground  for  enjoin- 
ing the  removal,  whatever  may  be  the  rights  of  adjacent 
proprietors  and  others  injuriously  affected  thereby.  So  a  tax- 
payer in  a  city,  who  files  a  bill  in  behalf  of  himself  and  other 
taxpayers  to  enjoin  the  city  from  selling  a  public  park  or 
square,  is  not  entitled  to  the  relief  when  he  has  no  land  abut- 
ting upon  the  square,  and  when  he  baa  no  private  interest  in- 
volved other  than  or  different  from  the  body  of  taxpayers." 

In  10  Enc.  PI.  &  Prac.  897-goo,  the  general  doctrine  is 
thus  announced: 

"In  Suits  to  Enjoin  PnbHc  Mischief— (i)  Private  Individuals 
as  Plaintiffs — Statement  of  the  General  Rule.  It  is  settled  by 
numerons  authorities,  English  and  American,  that  a  suit  for 
an  injunction  to  restrain  apprehended  wrongs  against  the  pub- 
lic cannot  be  maintained  by  a  citizen  on  the  ground  that  hia 
interest  and  rights  as  a  member  of  the  state  will  be  interfered 
with  or  disturbed,  where  the  injuries  which  he  apprehends  are 
of  the  same  kind  as  those  which  will  be  sustained  by  the  people 
at  large;  and  this  rale  has  been  rigidly  adhered  to  in  a  great 
variety  of  cases, — e.  g.,  suits  to  restrain  public nnisances,  por- 
jirestares,  obstruction  of  highways,  official  delinquencies,  and 
usurpations  of  corporate  powers.  It  has  been  held  that  it  re- 
quires some  individual  interest  distinct  from  that  which  be- 
longs to  every  inhabitant  of  a  municipal  corporation  to  give 
one  of  such  inhabitants  a  standing  in  court,  where  it  is  an 
alleged  delinquency  in  the  administration  of  public  affairs 
which  is  called  in  question;  and  there  are  cases  in  which  it 
has  been  maintained  that  the  fact  of  owning  taxable  property 
is  not  such  a  peculiarity  as  to  take  the  case  out  of  the  rule,  as 
all  property,  with  very  limited  exceptions,  is  taxable,  and 
every  one  either  has  or  is  capable  of  acquiring  property. 

"The  Reason  for  the  Rule.  The  rule  isnot  a  technical  and 
arbitrary  one,  bnt  has  a  solid  foundation  of  principle,  and  is 
sustained  by  the  very  sound  reasons  of  public  policy,  the 
object  of  the  rule  being  to  protect  the  defendant  against  a 
multiplicity  of  suits,  and  to  secure  him  in  one  suit  a  final 
determination  of  all  the  controverted  questions  involved. 
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''When  Private  Individuals  may  be  Plaintiff.  Altboufirh  the 
rule  is  firmly  established  that  a  snit  to  enjoin  public  mischiefs 
of  whatever  character  most,  in  general,  be  instituted  by  or  on 
behalf  of  the  sovereign  of  the  state,  it  is  equally  well  settled 
that  a  private  individual  is  a  proper  party  plaintiff  where  the 
injuries  which  he  will  sustain  are  special  and  particular,  differ- 
ing in  kind,  and  not  merely  in  degree,  from  those  which  the 
public  at  lai^e  will  suffer." 

See,  also,  the  case  of  Baltzeger  v.  Railway  Co.,  54  S.  C. 
242,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  845. 

From  the  foregoing  authorities  we  are  satisfied  that  the 
plaintiffs  have  failed  to  show  such  facts  as  entitle  them  to 
equitable  relief.  Having  reached  this  conclusion,  all  the 
questions  presented  by  the  defendant's  exceptions  become 
merely  speculative,  and  need  not  be  considered. 

The  plaintiffs,  E.  W.  Robertson  and  C.  H.  Manson,  also 
appealed  on  the  ground  that  his  honor  erred  in  failing  to 
enjoin  perpetually  the  operation  of  trains  and  the  maintenance 
of  a  station  in  Sidney  Park.  As  hereinbefore  stated,  the 
plaintiffs,  under  the  facts  of  the  case,  are  not  entitled  to  the 
equitable  aid  of  the  court. 

The  plaintiffs  also  gave  notice  that  they  would  ask  this  court 
to  sustain  the  decree  of  the  circuit  court  on  the  additional 
grounds,  to  wit:  That  the  city  of  Columbia  held  Sidney  Park 
in  trust  for  the  use  thereof  as  a  public  park  by  all  of  its 
citizens,  who  thereby  bad  the  right  as  cestuis  que  trustent  to 
invoke  the  aid  of  the  court  of  equity  in  behalf  of  themselves 
and  other  citizens  of  Columbia  to  enjoin  a  destruction  of  the 
trust  and  an  interference  with  its  full  and  free  use.  These 
additional  grounds  are  disposed  of  by  what  was  said  in  con- 
sidering the  other  questions. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  complaint  dismissed. 

POPE,  J.,  concurs  in  the  result. 


Gibbons  v.  Yazoo  &  M.  V.  R.  Co. 

{Supreme  Court  of  Mississippi,  Nov.  77,  igo2,) 

[33  So.  Rep.  5.] 

Railroads — Cattle  Guards. 

Code,  §  3561,  provides  that  every  railroad  company  shall  construct 
and  maintain  all  necessary  or  proper  stock  gaps  and  cattle  guards 
where  its  track  passes  throug'h  inclosed  land.  Several  tenants  had 
rented  separate  tracks  of  land  in  an  inclosed  field,  and  a  railroad  com- 
pany, whose  tracts  ran  througfh  the  field,  put  in  the  proper  stock  gaps 
and  cattle  guard  at  the  point  of  entry  and  departure  :  held^  that  the 
company  was  not  required  to  also  put  in  guards  at  each  place  where 
its  track  entered  the  uninclosed  parcel  of  each  particular  tenant. 

Appeal  from  circuit  court,  Bolivar  county;  F.  E.  Larkin, 
Judge. 
Action  by  Wm.  Gibbons  against  the  Yazoo  &  Mississippi 
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Valley  Railroad  Company,  to  recover  penalty  for  failure  to 
coastract  cattle  guards.  Jac^ment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

The  proof  shows  that  appellant  rented  land  in  a  la^e  field 
that  was  inclosed,  and  there  were  a  nnniber  of  other  tenants 
renting  parcels  of  land  in  the  sameinclosure;  tbat  the  railroad 
tracks  mn  north  and  south  through  this  inclosed  field;  that 
where  the  track  entered  the  inclosure  there  was  a  fence,  and 
between  this  fence  and  appellant's  land  there  were  other  lands, 
rented  by  other  tenants,  and  south  of  the  land  rented  by 
appellant  and  between  his  lands  and  the  south  fence  other 
tenants  bad  land  rented,  but  there  was  no  fence  or  stock  gap 
between  the  lands  rented  by  appellant  and  the  other  tenants, 
either  on  the  north  or  south  side.     The  court  gave  a  peremp- 
tory instruction  to  find  for  the  defendant 
Moore  &  Clark,  for  appellant. 
Mayes  Sc  Harris,  for  appellee. 
|,  CALHOON,  J.     The  case  of  Railroad  Co.  v.  Young  (Miss.) 

L  28  Sooth.  826,  accords  with  the  other  decisions  of  this  court. 

I  There  the  railroad  track  entered  the  inclosed  land  of  appellee, 

j  and  this  gave  the  right  to  recover  the  statutory  penalty  and 

'  actual  damages.     We  stand  by  that  case  and  the  cases  of 

Railroad  Co.  v.  Jones,  73  Miss.  397,  18  South.  684,  and  Rail- 
way Co.  V.  Murrell,  78  Miss.  446,  28  South.  824,  Any  other 
construction  of  the  highly  penal  statute  (Code,  ^  3S6i)  would 
ascribe  to  the  legislature  by  implication  an  intent  not  war- 
ranted by  its  language,  and  quite  serious  in  results.  Land 
inclosed  must  be  protected  by  proper  cattle  guards ;  but  it  was 
•  not  meant,  and  was  not  said,  that,  where  there  is  a  multitude 
of  tenants  relying  upon  a  common  circumference  fence,  each 
can  demand  the  useless  thing  of  a  cattle  guard  where  the  rail- 
way enters  his  nninclosed  parcel. 
Affirmed. 


Pennsylvania  Min.  &  Imp.  Co.  v.  Everett  &  M.  C.  Ry.  Co. 

{Supreme  Court  o/  Washington,  July  14,  igoi.'S 

[69  Pac.  Rep.  (iZS.) 

Public  Land  ■—Railroad  Granta-^RIght  of  Way— Location. 

Under  18  Stat.  482.  ^  1,  K-rantin^  a  rig-ht  of  way  ttaroue-h  public  lands 
to  any  railroad  which  shall  have  filed  a  copy  of  its  articles  of  incorpo- 
ration and  due  proofs  of  its  org'aQization  ;  and  section  4,  providing' 
that  such  railroad  shall,  within  12  months  after  the  location  of  any  sec- 
tion of  20  miles  of  its  road,  file  a  profile  thereof, — where  a  railroad  had 
filed  its  articles  of  incorporation  and  proofs  of  its  organization  as 
required,  its  rijfht  of  way  became  definitely  located  by  the  construction 
of  the  road,  and  its  title  thereto  waa  good  as  ag-ainst  a  mioing-  claim 
subsequently  located,  thouR-h  the  profile  map  had  not  been  accepted 
because  the  land  was  un surveyed. 

Appeal  from  superior  court,  Snohomish  county;  John  C. 
Denney,  Jucfee- 
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Injanction  by  the  Pennsylvania  Minins:  &  Improvement 
Company  against  the  Everett  &  Monte  Cristo  Railway  Com* 
pany  to  restrain  the  use  of  a  right  pf  way.  From  a  decree  for 
defendant,  plaintiff  appeals.     Affirmed. 

W.  M.  Bickford  and  Whitney  &  Headlee,  for  appellant. 
Francis  H.  Brownell,  for  respondent. 

REAVIS,  C.  J.  Plaintiff,  a  mining  corporation,  alleged  it 
was  the  owner  in  fee  of  certain  mining  claims  in  Snohomish 
county,  containing  valuable  mineral  deposits;  that  the 
defendant,  a  railroad  corporation,  had,  without  any  right, 
license,  or  color  of  title,  located  a  line  of  railroad  across  cer- 
tain of  the  claims;  and  that,  unless  restrained,  defendant 
would  construct  its  road  in  such  a  manner  as  to  destroy  the 
value  of  the  claims.  Plaintiff  prays  for  a  perpetual  injunction 
against  the  use  of  the  right  of  ways  so  located  by  defendant. 
The  answer  denies  that  defendant  has  sufficient  knowledge  to 
lorm  a  belief  as  to  the  allegations  of  ownership  in  the  com- 
plaint, but  alleges,  if  plaintiff  has  any  interest  or  estate  in 
said  mining  claims,  such  interest  is  subject  and  inferior  to  the 
rights  of  defendant.  For  affirmative  defense  the  answer 
alleges  that  defendant  in  the  year  1892  began  the  construction 
of  its  line  of  railroad,  and  describes  the  course  of  the  line; 
that  a  large  part  of  its  right  of  way  ran  through  public  lands 
of  the  United  States,  and  that,  desiring  to  obtain  the  benefit 
of  the  grant  by  congress  of  March  3,  187$  (18  Stat.  482),  it 
filed  with  the  secretary  of  the  interior  a  copy  of  its  articles  of 
incorporation,  together  with  proofs  of  the  organization  of  the 
railroad  company  thereunder,  and  also  a  plat  of  its  right  of  way, 
so  far  as  the  same  was  located,  through  the  surveyed  public 
bmds,  which  was  accepted,  and  also  filed  in  the  United  States 
land  office  at  Seattle  a  profile  of  its  location  through  the  insur- 
veyed  public  lands,  but  that,  under  direction  of  the  commis- 
sioner of  the  general  land  office,  this  profile  was  not  accepted, 
npon  the  ground  that  it  could  not  be  accepted  until  the  lands 
were  surveyed,  and  that  all  said  placer  claims  are  situate  upon 
Qnsurveyed  public  lands;  that  in  the  year  1892,  and  prior  to 
&ny  location  of  the  placer  claims,  the  defendant,  pursuant  to 
^^  rights  claimed  under  said  act  of  congress,  went  upon  the 
^id  ckims,  and  cleared  its  right  of  way  and  constructed  its 
line  of  railroad  thereon,  and  has  ever  since  been  in  the  opera- 
tion of  said  railroad  upon  said  right  of  way,  and  that  what- 
ever rights  plaintiff  may  claim  are  subject  and  inferior  to 
defendant's  right  of  way;  and  that  for  more  than  seven  years 
^st  past  defendant  has  been  in  open,  undisputed,  and  adverse 
possession  of  its  said  right  of  way,  and  operating  its  railroad 
tbereon,  by  reason  whereof  defendant  is  now  the  owner 
tbereof.  Plaintiff  demurred  generally  to  the  affirmative 
defenses  of  the  answer,  which  demurrer  was  overruled,  and 
exceptioQ  taken  thereto.  No  statement  of  facts  or  bill  of 
^^Ptions  appears  in  the  record.     A  trial  was  had,  and  find- 
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lags  of  fact  and  conclasioas  of  kw  made  by  the  coart,  which 
appear  in  the  record.  The  decree  established  the  right  of 
way  in  defendant. 

The  only  error  available  to  plaintiff  here  is  the  assigDment 
npon  the  overrnling  of  the  demarrer  to  the  affirmative 
defenses.  The  question  for  consideration  is  the  right  of  tbe 
defendant  to  the  right  of  way  onder  the  act  of  congress  set  np 
in  the  answer.  Tbe  pertinent  portioas  of  tbe  statate  are  as 
follows: 

"Section  i.  That  the  right  of  way  throagh  the  public 
lands  of  the  United  States  is  hereby  granted  to  any  rail- 
road company— which  shall  have  &led  with  the  secretary  of 
tbe  interior  a  copy  of  its  articles  of  incorporation  and  dne 
proofs  of  its  organization  under  tbe  same  to  the  extent  of  one 
bnndred  feet  on  each  side  of  tbe  central  line  of  said 
road.     •    •    •■■ 

"Sec.  4-  That  any  railroad  company  desiring  to  secure  the 
benefits  of  this  act  shall  within  twelve  months  after  the  loca- 
tion of  any  section  of  twenty  miles  of  its  road.^file  with  the 
register  of  the  land  office  for  the  district  where  such  land  is 
located  a  profile  of  its  road;  and  upon  approval  thereof  by  the 
secretary  of  the  interior  the  same  shall  be  noted  upon  the 
plats  of  said  office;  and  thereafter  all  such  lands  over  which 
such  right  of  way  shall  pass  shall  be  disposed  of  subject  to 
such  right  of  way.    *    *    *" 

It  will  be  observed  the  answer  alleges  that  the  profile  show- 
ing the  right  of  way  through  the  surveyed  public  lands  through 
which  the  road  runs  was  filed  and  accepted,  and  that  a  similar 
profile  through  the  unsurveyed  lands  was  tendered,  but  the 
commissioner  ruled  that  such  profile  could  not  be  accepted 
nntil  the  lands  were  surveyed ;  and  the  answer  also  states  that 
all  the  mining  claims  were  and  are  now  situated  upon  ODsar- 
veyed  lands.  We  think  the  affirmative  defenses  were  sufficient 
against  the  demurrer.  The  federal  statute  seems  to  grant  a 
present  right  of  way  through  the  public  lands  to  railway  com- 
panies which  have  complied  with  its  provisions.  There  is 
□o  exception  of  mineral  lands  specified  in  the  statute.  The 
distinction  between  lands  granted  in  aid  of  the  constrnctioo 
of  railways,  and  which  grants  are  floating  until  by  definite 
location  of  the  line  they  become  seated,  and  the  grant  of  a 
right  of  way,  is  obvious.  The  construction  of  the  grant  of 
right  of  way,  and  definition  of  what  is  a  valid  location  thereon, 
seem  to  be  clearly  determined  by  the  supreme  court  of  the 
United  States  in  the  late  case  of  Railroad  Co.  v.  Jones,  20 
Sup.  Ct.  568,  44  L.  Ed.  698,  The  court  observed:  "But 
what  constitutes  a  definite  locattonof  the  right  of  way?  Upon 
the  answer  to  that  question  the  present  controversy  hinges. 
The  state  courts  decided,  as  we  have  seen,  that  the  right  of 
way  only  became  definitely  located  by  tbe  filing  of  a  profile 
map  of  the  road.  The  contention  of  the  plaintiS  in  error  is 
that  tbe  right  of  way  may  be  definitely  located  by  tbe  actual 
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constraction  of  the  road.  And  this  was  the  ruling  of  the 
interior  department  in  Railroad  Co.  v.  Downey,  8  Land  Dec. 
Dep.  Int.  iiq,  and  the  ruling  has  been  subsequently  adhered 
to.  *  *^  *  The  ruling  gives  a  practical  operation  to  the 
statute,  and,  we  think,  is  correct.  It  enables  the  railway 
company  to  secure  the  grant  by  an  actual  construction  of  its 
road,  or  in  advance  of  construction  by  filing  a  map  as  pro- 
vided in  section  4.  Actual  construction  of  the  road  is  cer- 
tainly unmistakable  evidence  and  notice  of  appropriation." 
This  authority  is  controlling.  The  findings  of  fact  here  can- 
not, in  the  absence  of  the  evidence,  be  questioned. 

The  facts  found  fully  sustain  the  decree,  and  the  judgment 
must  be  affirmed. 

ANDERS,  MOUNT.  FULLERTON,  and  HADLEY.  JJ., 
concur. 

Union  Pac.  R.  Co.  v.  Colorado  Postal  Tel.  Cable  Co. 

{Supreme  Court  of  Colorado ^  April  7,  igo2,) 

[69  Pac.  Rep.  564.] 

Eminent  Domain — Authority  of  Commissioners. 

Under  Mills'  Ann.  St.  g  1720,  providing^  that  the  court  may  appoint 
commissioner^  to  ascertain  the  necessity  for  condemning*  lands,  such 
commissioners  had  no  authority  to  determine  whether  the  taking*  was 
for  a  private  use,  but  merely  to  determine  the  quantity  of  land  needed. 

Same — Necessity  for  Taking— Public  Use — Waiver. 

Where,  in  a  proceeding  to  condemn  land,  no  objection  was  made  to 
the  appointment  of  commissioners,  and  no  attempt  was  made  to  sub- 
mit to  the  court  questions  of  whether  the  taking*  of  the  land  was  for  a 
private  use  or  whether  there  was  a  necessity  therefor  until  after  the 
report  was  filed,  the  rig'ht  to  have  such  questions  determined  by  the 
court  was  waived. 

Same— Public  Use — ^Teleg^raph  Lines — Construction  for  Sale — Foreign 
Capital. 
The  mere  fact  that  the  articles  of  incorporation  of  a  telegraph  com- 
pany seeking  to  condemn  property  showed  that  it  was  organized  to  sell 
the  lines  of  telegraph  it  might  construct  within  the  state,  in  connec- 
tion with  evidence  that  the  money  to  build  its  lines  was  to  be  furnished 
by  a  foreign  corporation  under  whose  control  it  was  to  be  did  not 
establish  in  law  an  intent  to  take  such  property  for  a  private  use. 

Charters — Collateral  Attack. 

Where  it  appears  from  the  articles  of  incorporation  of  a  corporation 
that  it  is  duly  organized  and  existing  under  the  laws  of  the  state,  its 
charter  cannot  be  attacked  in  a  collateral  proceeding. 

Same — Condemnation  of  Railroad  Right  of  Way  for  Telegraph  Line — 
Effect  of  Existence  of  Adjacent  Highway. 
A  telegraph  company  cannot  be  prevented  from  condemning  a  way 
for  its  line  along  a  railroad  right  of  way  merely  because  there  is  a 
highway  adjacent  to  the  proposed  route  along  which  such  line  could  be 
constructed,  as  allowed  by  Mills'  Ann.  St.  §  587,  in  the  absence  of  a 
showing  of  bad  faith,  a  malicious  motive,  or  that  the  taking  of  the 
particular  tract  would  entail  a  great  loss,  which  might  be  readily 
avoided. 

Same — Same — Consent  of  Municipality. 

A  railroad  company  could  not  object  to  the  condemnation  of  its  right 
of  way  by  a  telegraph  company  on  the  ground  that  the  latter  had  not 
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obtained  leave  from  the  municipal  autboritiea  to  erect  its  line  throngti 
the  towns  along  the  proposed  route,  as  required  by  Mills'  Ann.  St.  g  SSS. 
8am«—8amo— Public  Use— Pleading. 

A  petition  in  a  proceeding-  to  condemn  property,  alle^ng  that  the 
petitioner  was  a  corporation  organized  to  erect  telegraph  lines,  was  not 
insuSicienl  because  it  failed  to  allege  that  the  line  was  to  be  public,  as 
Mills'  Ann.  St.  §S  589,590,  requires  companies  organized  for  the  purpose 
of  maintaining  telegraph  lines  under  section  587  to  receive  and  trane- 
mit  roeasagea  from  other  companies  engaged  in  the  same  buBiness,  and 
also  messages  tendered  bj  any  person- 
Same — Same.* 

A  railroad  company  cannot  successfully  resist  the  condemnation  by 
a  telegraph  company  of  a  right  of  way  along  its  line,  as  allowed  by 
Laws  1385,  p.  385,  unless  it  appears  that  the  use  of  the  land  is  necessary 
to  the  operation  of  the  railroad  or  of  other  tines  of  telegraph  already 
erected  thereon. 
Same — Title  Acquired. 

Though  the  eminent  domain  act  seems  to  recognize  that  the  title 
acquired  in  condemnation  proceedings  is  a  fee,  where  a  railroad  right 
of  way  is  condemned  by  a  telegraph  company,  title  thereto  tnnst  be 
controlled  by  Laws  1885,  p.  385,  which  provides  that  in  such  cases  the 
line  shall  l>e  so  constructed  and  maintained  as  not  to  obstruct  or  hinder 
the  usual  operation  of  the  railroad,  clearly  importing  that  the  character 
of  the  title  acquired  is  merely  an  easement. 

On  Rehearing, 
i  ]  I  Rehearing. 

\  'j  I  Where  the  only  objection  advanced  at  the  original  hearing  of  a  cause 

'  ''  to  the  propriety  of  an   instruction  given   in  a  proceeding  to  condemn 

land  was  that  it  advised  that  the  title  to  the  right  of  way  sought  to  be 

condemned  by  a  telegraph  company  was  only  an  easement,  objections 

based  on  other  grounds  will  not  t>e  considered  on  rehearing. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  Colorado  Postal  Telegraph  Cable  Company 
aeainst  the  Union  Pacific  Railroad  Company  to  condema 
land  for  right  of  way.  From  a  jadgment  for  petitioner,  re- 
spondent brings  error.     AfBrmed. 

Teller  &  Dorsey,  for  platnttfi  in  error. 

Benedict  &  Phelps,  for  defendant  in  error. 

GABBERT,  J.  Defendant  in  error,  as  petitioner,  iostitated 
an  action  in  the  court  below  against  plaiatifi  in  error,  as  re- 
spondent, to  condemn  a  right  of  way  longitudinally  throt^ib 
the  lands  of  the  latter,  upon  which  to  erect  and  maintain  a 
telegraph  line.  Such  proceedings  were  had  that  commis- 
sioners were  appointed  without  objection  from  either  party, 
who  heard  the  testimony  and  reported  to  the  court.  This 
report  was  adopted,  and  a  judgment  and  decree  rendered 
accordingly.  To  review  the  proceedings,  respondent  brings 
the  case  here  on  error. 

Some  of  the  errors  assigned  are  predicated  npon  the  mat- 
ters incorporated  in  what  is  termed  a  bill  of  exceptions,  which 
petitioner  contends  cannot  be  considered.     To  test  this  ques- 

■See  foot-note  appended  to  Postal  Tel.  Cable  Co.  of  MdntAua  P. 
Oregon  Short  Line  R.  Co.  (C.  C.Mont.),  3 R.  R.  R.  432,  26  Am.  A.  Bag. 
R.  Cas-.N.  S.,432. 
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tion,  its  connsel  moved  to  strike  the  bill  of  exceptions  from  the 
files.    We  shall  not  determine  this  motion,  {or»  assuming  that 
the  matters  in  the  bill  apon  which  error  is  based  by  counsel 
for  respondent  are  thereby  properly  presented,  we  are  satisfied 
that  the  errors  assigned  upon  what  is  thus  disclosed  are  in- 
safficient  to  work  a  reversal.     For  answer  respondent  alleged 
that  petitioner  is  a  corporation  orfi:anized  to  take  property 
for  the  use  of  a  foreign  corporation,  so  as  to  enable  the  latter 
to  evade  the  laws  of  this  state,  and  that  there  extended  along 
and  adjacent  to  the  lands  of  respondent,  through  which  peti- 
tioner was  seeking  to  condemn  a  right  of  way,  a  public  road, 
npoQ  which  petitioner  is  authorized,  under  the  laws  of  the 
state,  to  construct  its  proposed  telegraph  line.     After  the 
appointment  and  qualification  of  the  commissioners,  and  be- 
fore proceedings  to  hear  the  testimony,  counsel  for  respond- 
eat requested  certain  instructions,  which  were  refused.     At 
the  reqqest  of  counsel  for    petitioner,   others  were  given. 
Those  requested  by  respondent  and  refused  were  to  the  effect 
that  a  corporation  cannot  take  land  by  the  exercise  of  the 
right  of  eminent  domain  except  for  a  public  use,  and  then 
only  when  a  necessity  exists  for  the  land  so  sought  to  be  taken ; 
and  that  the  necessity  meant  by  the  statute  is  not  established 
by  proof  that  such  land  is  convenient  for  the  purposes  for 
which  it  is  intended  to  be  used,  or  will  lessen  the  cost  of  con- 
strnctinKthe  structures  which  the  petitioner  proposes  to  erect 
thereon.    Inter  alia,  the  court  instructed  the  commissioners, 
in  substance,  that,  in  the  absence  of  bad  faith  or  improper 
motives  on  the  part  of  petitioner,  it  had  the  right  to  determine 
the  route  and  location  of  its  line  of  telegraph ;  and  if  its  proper 
officers  in  good  faith  had  determined  to  build  such  line,  and 
had  selected  the  right  of  way  in  question  upon  which  to  con- 
stmct  it,  then  the  necessity  mentioned  in  the  statute  is  estab- 
lished.   At  the  hearing  before  the  commissioners,  petitioner 
introduced  its  articles  of  incorporation,  from  which  it  appears 
that  the  objects  for  which  it  is  incorporated  are  the  construc- 
tion, acquisition  by  purchase  or  otherwise,  maintenance,  and 
operation  of  telegraph  liiies  in  the  state  of  Colorado,  and  the 
sale  or  other  disposition  of  such  lines.     Respondent  ofiered  to 
prove  that  these  articles  of  incorporation  were  drawn  and 
executed  at  the  request  of  the  Postal  Telegraph  Cable  Com- 
pany of  New  York;  that  no  stock  had  ever  been  subscribed 
and  paid  for,  except  sufficient  to  authorize  the  qualification 
01  directors;  that  it  was  not  expected  the  latter  would  raise 
^Qy  money  by  subscription  to  stock  or  otherwise ;  that  all 
naoney  would  be  furnished  by  the  New  York  company ;  and 
that  both  directors  and  officers  of  petitioner  would  be  under 
^redirection  and  control  of  that  company.     Respondent  also 
onered  to  prove  the  existence  of  a  highway  along,  adjacent,  and 
'^^to  respondent's  right  of  way  for  the  whole  distance,  upon 
^nich  a  telegraph  line  could  easily  and  cheaply  be  constructed, 
^talaoofier^  to  prove  that  the  petitioner  had  not  obtained 
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leave  from  the  corporate  authorities  of  certain  towns  throDgh 
which  the  proposed  line  of  telegraph  most  be  constructed  in 
atllizing  the  right  of  way  sought  to  be  condemned  to  construct 
its  line  through  such  town.  These  offers  were  refused.  On 
the  filing  of  the  report  the  respondent  moved  to  dismiss  the 
proceedings  because  no  proofs  had  been  offered  by  the  peti- 
tioner tending  to  prove  the  necessity  for  taking  the  right  of 
way  in  question,  which  motion  was  denied. 

Counsel  for  respondent  contend  that  these  several  matters 
pressnt  prejudicial  error,  for  the  reason  that  petitioner  had 
failed  to  prove  that  the  property  sought  to  be  condemned  was 
to  be  taken  for  a  public  use,  or  that  there  was  any  necessity 
for  taking  it.  It  is  also  urged  that,  in  view  of  the  issues  made 
by  the  pleadings,  the  respondent  had  the  right  to  introduce  at 
the  hearing  before  the  commissioners  the  testimony  refused, 
for  the  reason  that  such  testimony  tended  to  establish  a  state 
of  facts  from  which  it  would  appear  the  taking  of  the  land  ia 
question  was  (or  a  private,  and  not  a  public,  use,  and  that 
there  was  no  necessity  for  such  taking.  These  matters  might 
well  be  disposed  of  upon  the  ground  that  the  law  does  not 
contemplate  that  commissioners  in  condemnation  proceedings 
shall  consider  or  determine  such  questions.  On  the  contrary, 
they  are  to  be  determined  by  the  court  or  judge,  but,  unless 
so  presented  for  determination  before  the  appointment  of 
commissioners,  or  the  right  to  do  so  is  in  some  way  reserved, 
they  are  waived.  Section  1720,  i  Mills'  Ann.  St.,  provides 
that  the  court  or  judge  may  appoint  a  board  of  commissioners 
to  ascertain  the  necessity  for  taking  lands  sought  to  be  con- 
demned. What  propositions  may  be  raised  upon  the  ques- 
tion of  necessity  will  vary  according  to  the  circumstances  of 
each  particular  case.  In  this  instance,  however,  so  far  as  dis- 
closed by  the  pleadings,  or  any  matter  discussed  in  the  briefs, 
we  are  of  the  opinion  that  the  authority  of  the  commissioners 
on  that  question  would  be  limited  to  a  determination  of 
the  one  of  quantity  of  land,  or,  more  accurately  speaking,  the 
width  of  the  proposed  right  of  way  sufficient  to  serve  the 
reasonable  physical  needs  of  petitioner  in  erecting  and  main- 
taining its  telegraph  line.  Ordinarily,  the  authority  of  com- 
missioners on  the  subject  is  so  limited.  In  efiect,  this  coart 
baa  so  decided  in  the  recent  case  of  Gibson  v.  Cann  (Colo. 
Sup.)  66  Pac.  879.  It  was  certainly  never  intended  that  com- 
missioners should  be  required  to  determine  questions  the 
solution  of  which  depends  upon  the  application  of  intricate 
questions  of  law  such  as  would  be  presented  by  the  trial  of 
issues  tendered  by  the  answer  of  respondent.  This  court  has 
frequently  decided,  in  cases  where  the  question  of  damages  in 
condemnation  proceedings  was  submitted  to  a  jury,  that  the 
only  matter  proper  for  the  jury  to  consider  was  the  one  of 
damages,  and  that  all  other  questions  must  be  settled  in 
limine.  Irrigation  Co.  v.  Davis,  17  Colo.  ^26,  29  Pac.  743; 
Thompson  V.  Reservoir  Co.,  25  Colo.  243,  53  Pac.  507;  Siedler 
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▼.  Seely,  8  Colo.  App.  499, 46  Pac.  848 ;  Colorado  Fuel  &  Iron 
Co.  V.  Four  Mile  R.  Co.,  28  Colo.  — ,  66  Pac.  902.  On  prin- 
ciple the  same  rnle  is  applicable  to  the  case  at  bar.  The 
commissioners  were  appointed  without  objection  on  the  part 
of  respondent.  There  was  no  attempt  upon  its  part  to  sub- 
mit to  the  court  the  determination  of  any  of  the  questions  of 
fact  upon  which  it  relied  to  defeat  the  proceeding  until  after 
the  report  was  filed.  Respondent  did  not  seek  to  prove  that 
petitioner  did  not  require  the  quantity  of  land  sought  to  be  con- 
demned, nor  by  its  pleadings  was  any  such  defense  suggested. 
None  of  the  matters  above  mentioned  which  respondent  sought 
to  submit  to  the  commissioners  were  of  a  character  which  it 
was  the  province  of  that  body  to  determine;  and  by  the 
coarse  pursued  the  right  to  have  them  determined  by  the 
court  was  waived.  The  reason  for  this  conclusion  is  obvious. 
If,  for  any  reason,  the  petitioner  in  condemnation  proceed- 
ings is  not  entitled  to  exercise  the  right  of  eminent  domain, 
or  take  a  particular  tract,  these  questions  should  be  determined 
by  the  court  in  limine.  If  adverse  to  the  petitioner,  that  is 
the  end  of  the  proceeding.  Irrigation  Co.  v.  Davis,  supra. 
In  this  connection  we  call  attention  to  the  case  last  cited. 
In  that  case  the  petitioner  sought  to  have  a  right  of  way  con- 
demned through  an  already- existing  ditch.  It  was  held  that, 
if  the  respondent  desired  to  have  the  question  of  the  feasi<> 
biUty  and  practicability  of  taking  a  right  of  way  through  such 
ditch  determined,  the  question  should  have  been  referred  to 
a  board  of  commissioners  appointed  by  the  court,  as  the  law 
directs.  This  holding,  however,  was  based  upon  the  pro- 
visions of  sections  2261,  2262,  i  Mills'  Ann.  St.,  which  pro- 
vide that  lands  improved  or  occupied  shall  not,  without  the 
written  consent  of  the  owner,  be  subjected  to  the  burden  of 
more  than  one  irrigating  ditch  constructed  for  the  purpose 
of  conveying  water  through  such  property  to  lands  adjoining 
or  beyond,  when  the  object  can  be  feasibly  and  practicably 
attained  by  uniting  and  conveying  all  the  water  necessary 
through  such  property  in  one  ditch ;  and  that,  where  it  is  nec- 
essary to  convey  water  for  the  purposes  of  irrigation  through 
the  improved  or  occupied  lands  of  another,  the  shortest  and 
most  direct  route  practicable  upon  which  such  ditch  can  be 
constructed  shall  be  selected.  These  provisions,  however, 
have  no  application  to  the  case  at  bar.  Neither  were  they 
invoked  in  Gibson  v.  Cann,  supra.  Both  parties,  however, 
appear  to  have  treated  the  question  of  necessity  as  raised  by 
the  pleadings  and  testimony  offered  as  being  proper  to  sub- 
mit to  the  commissioners,  and  for  that  reason  we  shall  treat 
it  as  properly  presented  for  review. 

The  several  assignments  of  error  argued  by  counsel  for  re- 
spondent, including  those  based  *upon  the  instructions  re- 
fused and  given  witH  respect  to  what  constitutes  a  taking  for 
a  public  use,  the  necessity  for  such  taking,  and  the  right  of 
petitioner  to  determine  the  route  and  location  of  its  line,  ex- 
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cept  those  specially  noticed  later,  may  be  coDsidered  under 
this  proposition :  Did  the  evidence  offered  on  behalf  of  the 
respondent  and  refused,  as  above  noticed,  tend  to  prove  that 
petitioner  was  not  seekine  to  condemn  a  right  of  way  for  a 
public  DSe,  or  tend  to  establish  facts  which  wonid  defeat  the 
proceeding.'  Counsel  for  respondent  contends  that  it  does,  for 
the  reasons:  (i)  That  this  testimony  would  have  established 
that  the  right  of  way  was  to  be  subjected  to  a  private  use :  and 
(2)  there  was  no  necessity  for  taking  a  right  of  way  through 
the  lands  of  respondent.  In  support  of  the  first  proposition  it 
is  urged  that  the  articles  of  incorporation  of  petitioner  dis- 
close that  it  was  oi^anized  to  sell  or  otherwise  dispose  of  the 
lines  of  telegraph  which  it  might  construct  or  acquire  in  this 
state,  and  that  this  fact,  in  connection  with  the  testimoay 
oBered  to  the  efiect  that  it  was  the  creature  of  a  foreign  cor- 
poration, and  not  its  honest  intention  to  operate  the  line  in 
question  except  in  the  interest  of  and  in  connection  with  that 
corporation,  established  in  law  an  intent  to  take  the  property 
of  respondent  for  a  private  use.  There  is  nothing  in  the 
spirit  or  policy  of  the  Jaw  which  prohibits  the  same  persons 
from  organizing  two  or  more  corporations  with  the  intention 
that  tbey  shall  he  operated  in  conjunction  with  each  other. 
Neithar  does  the  law  prohibit  a  corporation  from  accepting 
tiaanciat  assistance  from  another.  It  should  be  the  policy  of 
this  state  to  encourage  the  construction  and  operation  of  com- 
petins!  lines  of  communication  between  points  within  its  own 
borders  and  those  located  within  other  states.  In  many  in- 
stances this  can  only  be  efiected  by  corporations  organized 
under  our  laws  acting  in  conjunction  with  those  created  nnder 
the  laws  of  a  sister  state.  One  of  the  essential  attributes  of 
property  is  the  right  to  sell,  and,  nnless  this  right  is  limited 
by  law,  it  necessarily  exists.  Further,  it  appears  from  the 
articles  of  incorporation  of  petitioner  that  it  is  duly  ot^^anized 
and  existing  under  the  laws  of  this  state,  and  its  charter  can- 
not be  attacked  in  a  collateral  proceeding.  Kansas  &  T.  Coal 
Ry.  Co.  V.  Northwestern  Coal  &  Mining  Co.,  161  Mo.  2S8,  61 
S.  W.  684;  In  re  New  York.  L.  &  W.  Ry.  Co.,  35  Hun,  320, 
affirmed  99  N.  Y.  12,  I  N.  E.  27;  Frost  v.  Coal  Co.,  24  How. 
278,  16  L.  Ed.  637;  Postal  Tel.,  Cable  Co.  of  Utah  v.  Oregon 
Short  Line  R,  Co.  (Utah)  65  Pac.  735;  Postal  Tel.  Cable  Co. 
of  Idaho  V.  Oregon  Short  Line  R,  Co.  (C.  C.)  104  Fed.  623; 
Oregon  Short  Line  R.  Co.  v.  Postal  Tel.  Cable  Co.  of  Idaho, 
49  C.  C.  A.  663,  III  Fed.  842.  In  the  last  three  cases  cited 
the  identical  question  presented  by  the  answer  of  respondent 
and  the  testimony  offered  relative  to  the  good  faith  and  power 
of  petitioner  was  raised  in  the  same  manner  as  in  the  case  at 
bir,  and  in  each  instance  it  was  held  that  the  matters  thus 
presented  were  wholly  immaterial. 

It  is  urged  that,  if  respondent  had  been  permitted  to  prove 
the  existence  of  a  highway  adjacent  to  the  route  upon  which 
petitioner  proposes  to  erect  its  telegraph  line,  and  also  prove 
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that  leave  to  erect  such  line  through  certain  incorporated 
towns  through  which  the  proposed  right  of  way  extends  had 
not  been  secured  from  the  municipal  authorities  of  such  towns, 
then  no  necessity  for  taking  the  lands  of  respondent  would 
have  been  established.     In  support  of  this  proposition  we  are 
referred  to  section  587,  i  Mills'  Ann.  St.,  which  provides  that 
telegraph  companies  organized  under  the  laws  of  this  state 
may  construct  their  line  along  and  upon  the  public  roads;  and 
section  588,  which  inhibits  such  companies  from  constructing 
their  lines  upon  the  streets  or  alleys  of  an  incorporated  town 
without  the  consent  of  the  corporate  authorities.     The  legis- 
lature has  vested  corporations  of  the  character  of  petitioner 
with  discretion  in  locating  their  telegraph  lines.     Ordinarily, 
the  courts  cannot  exercise  supervision  with  respect  to  such 
matters.     The  discretion  which  the  corporation  may  exercise 
in  determining  the  route  of  its  lines  cannot  be  interfered  with 
in  the  absence  of  a  showing  of  bad  faith,  a  malicious  motive, 
or  that  the  taking  of  a  particular  tract  sought  to  be  condemned 
would  entail  a  great  loss,  which  might  readily  be  avoided. 
Railroad  Co.  v.  Kip,  46  N.  Y.  546,  7  Am.  Rep.   385 ;  Railway 
Co.  V.  Hooper,  76  Cal.  404,   18  Pac.   599;  Railroad  Co.  v. 
Wiltse,  116  111.  449,  6  N.  E.  49;  Railroad  Co.  v.  Dunbar,  100 
III.  iia    There  was  no  showing  of  this  character  on  the  part 
of  the  respondent.     True,  it  did  introduce  evidence  to  the 
effect  that  the  erection  of  a  telegraph  line  along  its  right  of 
way  would  cause  some  inconvenience,  and  might  possibly  in- 
crease the  hazard  of  railroading,  but  in  no  greater  degree  in 
this  particular  instance  than  other  railroads  must  suffer  from 
the  erection  of  telegraph  lines  adjacent  to  their  railroad  tracks, 
—a  condition  which  exists  almost  without  exception  along 
every  line  of  railroad  in  the  United  States.    On  behalf  of 
respondent  it  is  contended  that,  in  the  absence  of  leave  from 
the  municipal  authorities  of  the  towns  situate  along  the  pro- 
posed right  of  way  to  erect  and  maintain  its  line  through  such 
towns,  and  through  which  the  lands  sought  to  be  condemned 
extend,  petitioner  could  not  take  such  lands,  because  the  pro- 
ceedings must  be  regarded  as  an  entirety.     This  question  does 
not  concern  respondent.     If  petitioner  cannot  erect  its  line  of 
telegraph  through  the  towns  in  question,   except  it  obtain 
leave  to  do  so  from  the  corporate  authorities,  and  fails  to 
obtain  such  leave,  respondent  is  not  injured.     Petitioner  can- 
not nse  the  right  of  way  situate  within  the  corporate  limits  of 
towns  except  for  the  purposes  for  which  it  is  taken.     If  it 
never  utilizes  the  right  of  way  within  such  limits,  respondent 
cannot  complain.     Petitioner  might  be  able  to  build  its  line 
around  such  towns,  but  that  certainly  can  make  no  difference 
to  respondent.     Railroad  Co.  v.   Kimball,  61  Cal.  90;  Rail- 
road Co.  V.  Dunbar,  supra. 

The  motion  to  dismiss  heretofore  noticed  was  also  based 
npon  the  ground  that  the  petition  was  insufficient.  In  sup- 
port of  this  claim  it  is  urged:    (i)  It  does  not  appear  from  the 
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statemeats  of  the  petition  that  the  telegraph  line  of  petitioner 
is  to  be  public;  asd  {2)  property  held  by  one  corporation  for 
&  pnblic  nse  cannot  be  taken  by  another  for  the  same  purpose 
and  nse.  The  object  for  which  land  19  taken  determines 
whether  or  not  the  ase  to  which  it  is  to  be  subjected,  when 
condemned,  is  public.  Denver  R.  L.  &  C.  Co.  v.  Union  Pac. 
R.  Co.  (C.  C.)  34  Fed.  386.  In  the  petition  it  is  alleeed  that 
petitioner  is  a  corporation  orgauized  for  the  purpose  of  erect- 
ing and  maintaining  lines  of  magnetic  telegraph  in  this  state. 
The  law  of  the  state  provides  that  companies  may  be  oi^aoized 
for  the  purpose  of  maintaining  telegraph  lines.  Section 
587,  I  Mills'  Ann.  St.  The  business  which  such  companies 
are  authorized  to  transact  is  public  in  its  nature.  They  mnat 
receive  and  transmit  messages  from  other  companies  engaged 
in  the  same  business,  and  transmit  messages  tendered  by  any 
person.  Sections  ^89,  590.  Counsel  for  respondent  rect^nize 
that  property  held  for  a  public  use  is  subject  to  the  eminent 
domain  power  of  the  state,  but  contend  that  such  property 
cannot  be  taken  by  another  to  be  used  for  the  same  purpose 
for  which  it  is  already  held.  The  case  made  does  not  fall 
within  the  exception  claimed.  Proceedings  in  condemnation 
may  be  maintained  by  a  telegraph  company  against  a  railroad 
corporation.  Laws  1885,  p.  358.  It  appears  there  is  already 
a  line  of  telegraph  along  the  respondent's  right  of  way.  The 
evidence  discloses,  however,  that  the  proposed  line  of  peti- 
tioner will  neither  interfere  with  this  line  nor  with  the  opera- 
tion of  respondent's  railroad.  There  is  ample  room  for  alL 
No  pioperty  of  respondent  will  be  taken  which  is  already 
devoted  to  or  needed  for  a  public  use,  and  it  is,  therefore,  not 
in  a  position  to  insist  that  property  held  by  it  for  a  public  nse 
will  be  taken  by  another  for  the  same  or  a  different  nse.  The 
mere  fact,  therefore,  that  petitioner  seeks  to  condemn  a  right 
of  way  through  lands  belonging  to  a  railroad  company  does 
not  render  the  petition  insufficient.  The  respondent  cannot 
successfully  resist  the  condemnation  of  such  right  of  way  un- 
less it  appears  that  its  use  was  necessary  to  the  maintenance 
and  operation  of  its  railroad  and  the  lines  of  telegraph  already 
erected  thereon,  or  is  needed  for  snch  purpose.  That  prop- 
erty held  for  a  public  use  may  be  taken  under  the  exercise  of 
the  right  of  eminent  domain  for  the  same  or  a  different  public 
nse,  when  such  taking  does  not  materially  interfere  with  the 
uses  for  which  it  is  already  held,  has  been  recognized  in  a 
great  number  of  cases  in  which  this  subject  has  been  con- 
sidered. Mobile  &  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  120 
Ala.  21,  24  South.  408:  Southern  Pac  R.  Co,  v.  Southern 
California  R.  Co.  (Gal.)  43  Pac.  602;  Southwestern  Telegraph 
&  Telephone  Co.  v.  Gulf.  C.  &  S.  F.  R  Co.  {Tex.  Civ.  App.) 
S2  S.  W.  106:  Postal  TeL  Cable  Co.  of  Utah  v.  Oregon  Short 
Line  R  Co.  (Utah)  65  Pac.  73; ;  Salt  Lake  City  v.  Salt  Lake 
City  Water  &  Electrical  Power  Co.  (Utah)  67  Pac.  673; 
Colorado  E.  R.  Co.  v.  Union  Pac.  R.  Co.  (C.  C.)  41  Fed.  293. 
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The  final  qaestion  to  be  considered  relates  to  an  instruction 
on  the  question  of  damages.  This  instraction  is  to  the  effect 
that  the  declarations  in  the  petition  covering  the  manner  of 
the  construction  of  the  telegraph  line  were  binding  upon  the 
petitioner,  and,  if  right  of  way  was  granted,  the  construction 
of  the  line  must  be  in  accordance  with  such  declaration.  It  is 
said  this  instruction  is  erroneous,  because,  according  to  the 
statements  in  the  petition,  it  was  only  soui:ht  to  condemn  an 
easement.  Counsel  for  respondent  contend  that  under  the 
eminent  domain  act  nothing  less  than  a  fee  can  be  taken,  and 
that  the  damages  should  have  been  assessed  upon  the  basis 
that  the  title  taken  by  petitioner  was  of  that  character. 
Neither  of  these  reasons  is  tenable.  The  statute  which 
authorizes  telegraph  companies  to  condemn  part  of  the  right 
of  way  belonging  to  a  railroad  company  (Laws  1885,  supra) 
mast  be  construed  in  connection  with  the  chapter  on  the  sub- 
ject of  eminent  domain.  While  it  is  true  the  latter  seems  to 
recognize  that  the  title  taken  in  condemnation  proceedings  is 
a  fee,  the  act  above  referred  to  was  passed  subsequent  to  the 
section  containing  this  provision,  and  therefore  must  control 
the  title  which  telegraph  companies  may  take  by  eminent 
domain  proceedings  in  the  right  of  way  of  a  railroad  company. 
The  language  of  the  act  clearly  imports  that  an  easement  is 
the  character  of  title  which  a  telegraph  company  may  con- 
demn in  such  way,  for  it  expressly  provides  that  the  line  shall 
be  so  constructed  and  maintained  as  not  to  obstruct  or  hinder 
the  usual  operation  of  the  railroad  along  the  right  of  way  on 
which  the  line  is  constructed.  The  spaces  over  which  the 
wires  are  strung  from  pole  to  pole  are  not  taken  by  petitioner. 
The  language  of  the  petition  relative  to  the  use  to  which  the 
right  of  way  is  to  be  subjected,  and  the  manner  in  which  the 
telegraph  line  is  to  be  constructed  and  maintained,  as  well  as 
the  act  of  1881;,  supra,  recognize  that  an  easement  only  is 
claimed  and  can  be  taken,  and  that  the  respondent  still  has 
the  right  to  use  its  right  of  way  for  railroad  purposes,  except 
80  far  as  the  poles  erected  may  interfere  with  that  use,  sub- 
ject, however,  to  the  right  of  petitioner  to  enter  for  the  pur- 
pose of  erecting  and  repairing  its  line.  Under  statutes  similar 
to  our  own  (Laws  1885,  supra)  it  has  been  decided  in  other 
states  that  the  title  acquired  by  a  telegraph  company  by  con- 
demnation proceedings  in  the  right  of  way  of  a  railroad  com- 
pany is  merely  an  easement.  St.  Louis  &  C.  R.  Co.  v.  Postal 
TeL  Co..  173  III.  508,  51  N.  E.  382;  Mobile  &  O.  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  76  Miss.  731,  26  South.  370,  45  L.-  R. 
A.  223. 

The  judgment  of  the  district  court  is  affirmed.     Affirmed. 

On  Petition  for  Rehearing. 
(July  5.  1902.) 

PER  CURIAM.     Complaint  is  made  that  no  decision  was 
rendered  on  the  alleged  errors  of  the  commissioners  in  receiv- 
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tne  testimooy  on  behalf  of  petitioner  as  to  the  value  of  the 
lands  taken  for  agricaltaral  purposes,  and  rejecting  that  offered 
on  behalf  of  respondent  as  to  their  value  for  railroad  pur- 
poses. In  the  brief  of  coansel  for  respondent  reference  is 
made  to  these  matters,  but  no  arcument  whatever  was  offered 
for  the  purpose  of  ahowioE  wherein  the  reception  and  rejec- 
tion of  such  testimony  was  erroneous,  aud  for  that  reason  they 
were  not  referred  to  in  the  opinion.  The  only  areumeot  on 
the  subject  of  damages  was  limited  to  a  discussion  of  the  in- 
struction which  it  was  said  advised  the  commissioners  that 
the  title  to  the  rieht  of  way  sought  to  be  condemned  was  only 
an  easement.  In  the  answer  filed  by  respondent  it  was  stated 
that  the  Und  sought  to  be  taken  was  a  part  and  parcel  of  a 
right  of  way  granted  by  the  government  to  the  predecessors 
of  respondent,  on  condition  that  a  continuous  railroad  and 
telegraph  line  should  be  constructed  and  maintained  alone 
and  on  sach  land.  Wherein  the  source  of  title,  or  the  purpose 
for  which  the  right  of  way  was  granted  by  the  general  govern- 
ment, were  material,  was  not  argued  by  connsel,  and  therefore 
no  opinion  was  expressed  on  the  question  or  questions  thus 
sought  to  be  raised  by  the  answer.  We  are  now  asked  to 
grant  a  rehearing,  so  that  such  questions  may  be  discnssed 
and  determined.  This  must  be  refused,  because  a  proposi- 
tion not  advanced  at  the  original  hearing  of  a  cauae  will  not 
be  considered  on  rehearing.  Morgan  v.  King,  27  Colo.  539,  63 
Pac.  416.  If  new  questions  could  be  urged  after  decision 
rendered,  there  would  be  no  end  to  a  case  brought  here  on 
appeal  or  error. 
Petition  lor  rehearing  denied. 


Plakt  v.  HeraTY  ei  al. 

{Supreme  Court  of  Michigan,  Nov.  tS,  /got.) 

[92  N.  W.  Rep.  284.] 

Street  Railways — Injury  to  Traveler — Contributory  Negllgance. 

Where  plaintiff  was  injured  while  attemptini;  to  drive  acrou  the 
street  on  which  there  were  two  car  tracks,  and  hia  attention  waa 
entirely  occupied  by  a  car  coming'  on  the  west-bound  track,  which  fact 
could  have  been  seen  bj  a  motorman  on  an  east-bound  car,  and  such 
east-bound  car  collided  with  plaintiff,  having  approached  without 
ringing  ita  bell,  as  required  by  the  ordinance,  the  question  of  plaintiff's 
contributory  negUg-ence  was  for  the  jury;  his  hearing  not  being 
impaired,  and  it  being  probable  that  he  would  have  known  of  the  east- 
bound  car  if  the  customary  signals  had  been  given. 

Grant,  J.,  dissenting. 

Error  to  circuit  conrt,  Bay  county;  Theodore  F.  Shepard, 
Judge. 

Action  by  Daniel  Plant  against  Michael  P.  Heraty  and 
another,  receivers  of  the  Bay  Cities  Consolidated  Street 
Railway  Company.  There  was  a  judgment  for  defendants, 
and  plaintiff  brings  error.     Reversed. 
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Devere  Hall,  for  appellant. 

T.  A.  E.  &  J.  C.  Weadock,  for  appellees. 

MOORE,  J.  The  plaintiff,  a  farmer,  while  driving  north 
on  Saginaw  street,  crossing  Center  street,  in  Bay  City,  was 
struck  by  a  street  railway  car.  This  suit  was  brought  to  re- 
cover damages  for  the  injuries  he  received.  After  the  wit- 
nesses for  plaintiff  had  been  sworn,  and  before  any  proof  had 
been  offered  by  defendants,  the  circnit  judge  directed  a  ver- 
dict in  favor  of  defendants.  The  case  is  brought  here  by 
writ  of  error. 

The  city  ordinance,  under  which  the  street  cars  were  allowed 
to  run,  required  the  cars  to  be  equipped  with  a  suitable  alarm 
bell,  which  was  to  be  rung  at  least  ;o  feet  from  each  street 
crossing,  as  the  car  approached  the  crossing.  Center  street 
runs  east  and  west.  Saginaw  street  runs  north  and  south.  It 
is  the  claim  of  plaintiff  that  he  was  driving  a  gentle  horse 
attached  to  an  open,  light  wagon,  in  which  he  was  sitting  upon 
an  inverted  bushel  basket;  that  he  stopped  near  where  the 
south  sidewalk  on  Center  street  crossed  Saginaw  street,  to  ena- 
ble a  person  who  was  riding  with  him  to  alight;  that  before 
starting  his  horse  north  he  looked  and  saw  one  of  defendants' 
cars  about  lOO  feet  west  of  Saginaw  street,  standing  still ;  that 
at  the  same  time  he  saw  a  suburban  car  to  the  east,  which  was 
coming  west,  ringing  its  bell;  that,  believing  he  had  ample  time 
to  cross  Center  street,  he  started  his  horse  for  the  purpose  of 
doing  so;  that  for  a  moment  he  doubted  whether  he  had  time 
to  pass  ahead  of  the  suburban  car,  and  slackened  the  pace  of 
his  horse,  but  concluded  he  had  ample  time  to  do  so,  and 
urged  it  forward ;  that  his  attention  was  wholly  occupied  by 
the  suburban  car  after  he  started  to  cross  the  street,  and  that 
if  the  motorman  had  been  observant  he  would  have  noticed 
the  fact.  The  plaintiff  crossed  the  track  upon  which  the 
sabnrban  car  was  running  safely.  In  the  meantime  the  car 
which  was  standing  west  of  Saginaw  street  started  east,  and  it 
is  the  claim  of  plaintiff  the  motorman  gave  no  warning  of  the 
approach  of  the  car,  and  that  plaintiff  had  no  reason  to  sup- 
pose he  was  in  danger  from  it  until  his  wagon  was  struck  by 
it,  and  he  was  thrown  as  high  as  the  car,  and  suffered  very 
severe  injuries. 

If  the  motorman  ran  his  car  east  under  the  circumstances, 
and  without  any  warning  being  given  by  him,  as  indicated  by 
the  testimony  of  the  witnesses  for  plaintiff,  he  was  negligent, 
and  the  plaintiff  should  be  allowed  to  recover  unless  be  is 
precluded  from  doing  so  by  his  own  act.  The  case  is  not  free 
from  doubt.  It  is  near  the  border  line.  We  think,  however, 
the  testimony  was  for  the  jury,  and  that  it  cannot  be  said  as 
a  matter  of  law  that  plaintiff  was  guilty  of  such  negligence  as 
to  preclude  him  from  recovering.  His  attention  was  occupied 
more  or  less  by  the  approaching  suburban  car.  which  was  giv- 
ing warning  of  its  approach  by  the  ringing  of  its  bell.  Before 
he  started  across  the  street  he  saw  that  the  car  to  the  west 
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was  standiDg  still.  It  was  the  duty  of  the  person  id  charEre  of 
it  to  signal  its  approach  to  the  crossing  by  the  ringing  of  the 
bell.  The  testimony  discloses  plaintiff's  hearing  was  not 
impaired.  The  motorman  could  see  the  plaintiff,  and  conid 
see  that  his  attention  was  occopied  by  the  sabarban  car.  We 
think  the  case  falls  within  the  following  cases:  Rouse  v. 
Railway  Co.  (Mich.)  87  N.  W.  68;  Edwards  v.  Foote  (Mich.) 
88  N.  W.  404:  Tunison  v.  Weadock  (Mich.)  89  N.  W.  703. 
and  the  cases  cited  therein. 
Judgment  reversed  and  new  trial  ordered. 
HOOKER,  C.  J.,  and  MONTGOMERY.  J.,  concurred  with 
MOORE,  J. 

tiRANT,  J.  (dissenting).  I  think  the  learned  circuit  judge 
properly  directed  a  verdict,  and  for  the  reasons  stated  in  his 
instructions.  Plaintiff  knew  that  there  were  two  tracks;  that 
cars  were  liable  to  run  each  way  at  any  moment;  that  stops 
were  brief,  for  the  purpose  of  letting  passengers  on  and  off; 
and  that  if  the  car  was  at  the  time  standing  still  it  was  liable 
to  start  any  moment.  He  kept  his  attention  fixed  on  the  mov- 
ing car  coming  from  the  east.  He  had  stopped  abont  40 
feet  from  the  track,  near  the  sidewalk,  to  let  his  companion 
get  out.  He  then  started  to  cross,  but,  seeing  the  car 
approaching  from  the  east,  be  "pulled  up,  and  pretty  near 
ki  '  stopped  again."     Then,  thinking  he  bad  plenty  of  time  to 

I '  I'  avoid  this  car,  he  drove  on.     He  admitted  that  a  glance  to  the 

'  M  left  would  have  shown  him  the  other  car  approaching,  and 

that  if  he  had  so  glanced  he  could  and  would  have  avoided  the 
accident.  There  is  no  claim  that  the  car  was  going  beyond 
the  rate  of  speed  fixed  by  the  ordinance,  to  wit,  six  miles  per 
boor.  The  car  stopped  only  momentarily  at  the  switch, 
about  100  feet  away,  when  evidently  plaintiff  saw  it.  The 
only  witness  upon  the  car  (Judge  Maxwell)  testified  that  he 
was  not  sure  whether  it  jost  slowed  up  or  stopped. 

It  was  as  much  the  duty  of  the  plaintiff  to  look  out  for  him- 
self and  watch  the  car  as  it  was  the  duty  of  the  motorman  to 
watch  the  plaintiff.  Their  obligations  were  mutual.  If  both 
violated  such  obligations,  and  acted  negligently,  neither  can 
recover  for  injuries  received.  The  motorman  had  the  right 
to  assume  that  the  plaintiff,  riding  in  plain  sight,  would  and 
did  see  the  car,  and  was  under  no  obligation  to  bring  his  car 
to  less  than  the  allowed  rate  of  speed,  or  to  attempt  to  stop 
it  until  he  saw  that  plaintiff  was  taking  no  heed,  and  was 
about  to  ride  into  danger.  If  a  motorman  were  obliged  to 
assume  that  every  one  he  saw  approaching  the  track  upon  a 
public  highway  did  not  see  it,  and  bring  his  car  to  a  stop,  the 
demands  of  public  travel  could  not  well  be  met.  We  so  held 
in  a  case  where  the  ordinance  required  street  cars  to  stop 
when  crossing  the  track  of  another  road.  It  was  there  held 
that  the  motorman,  who  had  made  the  stop  required  by  the 
ordinance,  and  attempted  to  cross  another  road,  whose  car  was 
approaching  150  to  300  feet  away,  and  did  oot  make  there- 
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quired  stop,  was  not  guilty  of  contributory  negligence.  We 
there  said:  ''If  he  must  wait  before  he  can  go  forward  until 
he  knows  that  the  approaching  car  will  stop,  be  will  fail  to 
meet  the  demands  of  modern  street  railway  traffic. ' '  Becker 
V.  Railway  Co.,  121  Mich.  580.  586,  80  N.  W.  581. 

For  the  same  reason  a  motorman  cannot  be  required  to 
check  his  car  to  less  than  a  lawful  rate  of  speed  upon  the 
assumption  that  a  person,  driving  in  his  vehicle,  does  not  see 
him.  I  think  the  case  is  expressly  ruled  by  the  following 
decisions  of  this  court:  McCarthy  v.  Railway  Co.,  120  Mich. 
400,  79  N.  W.  631;  Hilts  V.  Foote,  125  Mich.  241.  84  N.  W. 
139;  Bennett  V.  Railway  Co.,  123  Mich.  692,  82  N.  W.  S18; 
Henderson  v.  Railway  Co.,  116  Mich.  368,  374,  74  N.  W.  S25; 
McGee  v.  Railway  Co.,  102  Mich.  107,  60  N.  W.  293,  26  L.  R. 
A.  300,  47  Am.  St.  Rep.  507;  Doherty  v.  Railway  Co.,  118 
Mich.  20Q,  76  N.  W.  377,  80  N.  W.  36.  In  Hilts  v.  Foote  we 
said:  "Thompson  [the  driver]  had  ample  time  to  look  both 
west  and  east  in  time  to  see  the  approaching  car,  and  stop  so 
as  to  avoid  the  accident.  It  was  his  duty  to  do  so. "  It  was 
equally  the  duty  of  the  plaintiff  in  this  case  to  do  likewise. 
He  had  no  right  to  assume  either  that  the  car  would  stand 
still  until  he  had  crossed,  or  that  the  motorman  saw  that  he 
did  not  intend  to  stop,  but  to  drive  across,  regardless  of  con- 
sequences. 

The  judgment  should  be  affirmed. 


Martin  v.  Chicago,  R.  I.  &  P.  R.  Co. 

{Supreme  Court  of  Iowa,  October  2s ^  1902,) 

[91  N.  W.  Rep.  1034.] 

Railroads  in  Streets— Ordinance  Limitinfi;  Speed.* 

An  ordinance  of  a  city  prohibiting*  trains  from  moving-  within  the 
corporate  limita  at  a  speed  exceeding  six  miles  an  hour  has  not  for  its 
sole  object  the  protection  of  those  crossing  the  tracks,  but  its  benefit 
may  be  claimed  by  any  person  coming  within  its  protection. 

Same — Sanne — Assumption  of  Rislc. 

Where  a  brakeman  enters  into  the  employ  of  a  railroad  with  the 
imowledge  that  in  running  through  a  city  it  exceeds  the  rate  of  speed 
allowed  by  an  ordinance  of  the  city,  he  assumes  the  risk  of  such 
increased  speed,  though  it  arises  from  the  violation  of  the  ordinance. 

Same — Same — Same. 

Where  abiakeman  enters  into  the  employ  of  a  railroad,  assisting  in 
operating*  trains  at  a  rate  of  speed  in  excess  of  the  rate  allowed  by  an 
ordinance  of  the  city,  he  cannot  recover  of  the  railroad  company,  when 
injured  when  the  train  was  running  in  excess  not  only  of  the  speed 
-permitted,  but  of  .its  customary  speed,  unless*  that  speed  was  not  only 
neg-ligence,  but  was  the  operating  cause  of  his  injury. 

*See  Baltimore,  etc.,  Ry.  Co.  v,  Peterson  (Ind.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  887.  See  also,  monograph  appended  to  Martin  v,  Chicago, 
R.  I.  Sl  p.  R.  Co.  (Iowa),  1  R.  R.  R.  397,  24  Am.  &  Eng.  R.  Cas.,  N.  S., 
3ff7. 
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Appeal  from  district  court,  Scott  county;  James  W.  Bolineer, 
Judge. 

Action  for  damt^es.  Judement  on  directed  verdict.  The 
ptaintifi  appeals.     Affirmed. 

E.  M.  Sharon  and  Ely  &  Bush,  for  appellant. 

Cook  &  Dodge,  for  appellee. 

LADD,  C.  J.  The  freight  train,  composed  of  13  loaded 
cars,  26  empties,  and  the  caboose,  was  made  up  at  Rock 
Island,  from  which  place  it  departed  at  s  o'clock  in  the  morn- 
ing.  When  it  reached  Perry  street,  in  Davenport,  a  second 
engine  or  "helper"  was  attached,  andtc^ether  the  two  polled 
the  train  west  to  Farsam,  where  the  absence  of  the  head 
brakeman  was  first  discovered.  Evidently  he  had  fallen  from 
the  top  of  the  train  about  1 5  or  20  feet  west  of  Fillmore  street. 
in  Daveoport.  The  circumstances  warranting  this  infereoce 
are:  (i)  A  dint  in  the  snow  between  the  tracks  at  that  place, 
as  though  -a  person  had  fallen  some  distance  on  the  hip; 
(2)  his  lantern  just  outside  of  the  track;  (3)  parts  of  his  body 
and  blood  stains  from  that  point  to  the  place  where  the  head 
and  trunk  were  found.  It  may  also  be  inferred  that  he  fell 
between  the  third  and  fourth  cars  from  the  engine,  for  blood 
stains  were  foand  on  the  front  trucks  of  the  fourth  car,  and 
from  there  on  back.  The  running  board  of  the  third  car  was 
about  a  foot  wide,  while  that  on  the  fourth  car  was  a  foot 
higher,  and  consisted  of  three  strips  about  as  inch  apart,  and 
proiectiog  over  at  the  end  S  or  6  inches.  The  tops  were 
frosty,  but  upon  examination  no  indications  that  be  had 
slipped  were  discovered.  The  wind  was  blowing  from  the 
northwest,  the  direction  the  train  moved,  at  a  velocity  of  five 
miles  an  hour.  The  temperature  was  iii degrees  above  zero; 
the  humidity  of  the  atmosphere,  go  percent.  Fillmore  street 
is  one  block  west  of  the  semaphore,  two  blocks  west  of  Mar- 
quette street.  Between  these  streets  are  five  switches, — one  at 
the  semaphore,  connecting  with  defendant's  branch  line  to  the 
southwest,  and  the  others  with  tracks  to  local  indnstries.  From 
Perry  street  to  Fillmore  the  road  was  slightly  undulating,  but 
from  Fillmore  street  to  Farnam,  a  block  less  than  2.7  miles 
away,  the  up  grade  was  47^-  feet  to  the  mile.  Opinions  as  to 
the  speed  of  the  train  differ  widely,  but  the  jury  might  have 
found  it  anywhere  between  12  and  25  or  30  miles  per  boor. 
All  agree  that  it  exceeded  6  miles  an  hour,  the  limit  fixed  by 
the  ordinarice  of  the  city  of  Davenport.  The  defendant,  then, 
was  negligent  in  violating  the  ordinance,  and  the  three  grounds 
of  the  motion  on  which  the  jury  were  directed  to  return  a 
verdict  raise  the  questions :  (i)  Did  such  negligence  occasion 
the  injury  to  deceased?  (2)  Did  deceased,  by  any  fault  on 
his  part,  contribute  to  his  injury?  And  (3)  bad  be  assumed 
the  risk  of  the  high  rate  of  speed  at  which  the  train  was  mov- 
ing? 

I.  The  ordinance  of  the  city  of  Davenport  prohibited  trains 
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from  moving  within  the  corporate  limits  at  a  speed  exceeding 
six  miles  an  hour.  The  evidence  showed  that  it  was 
cnstomary  on  defendant's  line  for  trains  such  as  that  in  ques- 
tion to  leave  for  the  west  at  a  much  higher  speed,  in  order 
to  make  the  grade ;  and,  as  deceased  had  been  engaged  in 
work  as  brakeman  something  like  seven  months  in  all,  he 
mast  have  known  of  this  practice.  Of  course,  the  mere  fact 
that  defendant  habitually  violated  the  ordinance  does  not 
relieve  it  from  the  imputation  of  negligence.  Hamilton  v. 
Railroad  Co.,  36  Iowa,  31;  Beard  v.  Railway  Co.,  79  Iowa, 
S22,  44  N.  W.  800,  42  Am.  &  Eng.  R.  Cas.  44S,  7  L.  R.  A.  280, 
18  Am.  St.  Rep.  381 ;  Weber  v.  City  of  Creston,  75  Iowa,  16, 
39  N.  W.  126;  Conners  v.  Railway  Co.,  74  Iowa,  383,  37  N.  W. 
966.  Nor  can  it  be  said  that  ordinances  of  this  character  have 
for  their  sole  object  the  protection  of  those  having  occasion 
to  ^0  on  or  across  the  tracks.  They  are  not  thus  limited  in 
their  terms.  Their  benefit  may  be  claimed  by  any  person 
coming  within  their  protection.  Railroad  Co.  v.  Gilbert,  157 
111.  354,  41  N.  £.  724;  Railway  Co.  v.  Eggmann,  170  111.  S38, 
i8N.  E.  981,  62  Am.  St.  Rep.  400;  Railroad  Co.  v.  Moore 
(ind.  Sup.)  53  N.  E.  290,  44  L.  R.  A.  638;  Bluedorn  v.  Railway 
Co.,  108  Mo.  439,  18  S.  W.  1 103,  32  Am.  St.  Rep.  615.  Never- 
theless the  evident  purpose  in  their  enactment  is  to  guard 
against  injury  to  those  using  the  streets,  rather  than  the  em- 
ployees of  the  railroad  engaged  in  operating  the  trains.  In 
QDdertaking  the  work  of  brakeman  with  knowledge  that  the 
ordinance  was  ignored  by  the  railroad  company,  or  continuing 
at  work  without  complaint  after  ascertaining  the  fact,  did 
decoased  assume  the  risk  of  the  danger  incident  to  its  viola- 
tion ?  The  authorities  are  in  sharp  conflict  on  this  proposition. 
Those  holding  that  such  a  risk  is  never  assumed  go  on  the 
theory  that,  as  the  assumption  of  risk  is  based  on  an  implied 
contract,  it  would  be  opposed  to  sound  public  policy  to  per- 
mit one  to  agree  in  advance  to  a  violation  of  a  statute  or  city 
ordinance.  In  Narramore  v.  Railroad  Co.,  17  Am.  &  Eng.  R. 
Cas.,  Ni  S.,  502,  37  C.  C.  A.  499,  96  Fed.  298,  48  L.  R.  A.  68, 
the  statute  enjoined  on  railroad  companies  the  duty  of  block- 
ing switches,  and  Judge  Taft,  after  reviewing  the  decisions, 
concluded  that:  ^'  'Assumption  of  risk'  is  a  term  of  the  con- 
tract of  employment  by  which  the  servant  agrees  that  dangers 
of  injury  obviously  incident  to  the  discharge  of  the  servant's 
duty  shall  be  at  the  servant's  risk.  In  such  cases  the  acquies- 
cence of  the  servant  in  the  conduct  of  the  master  does  not 
defeat  a  right  of  action  on  the  ground  that  the  servant  causes 
or  contributes  to  cause  the  injury  to  himself,  but  the  correct 
statement  is  that  no  right  of  action  arises  in  favor  of  the  serv- 
ant at  all,  for,  under  the  terms  of  the  employment,  the  master 
violates  no  legal  duty  to  the  servant  in  failing  to  protect  him 
h;0m  dangers,  the  risk  of  which  he  agreed  expressly  to  assume. 
The  master  is  not,  therefore,  guilty  of  actionable  negligence 
toward  the  servant     *    *    *    This  makes  logical  that  most 
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freqoent  exception  to  the  application  of  doctrine  by  which 
the  employee  who  Dotifies  his  master  of  a  defect  in  a  ma- 
chiaery  or  place  of  work,  and  remains  in  the  service  on  a 
promise  of  repair,  has  a  right  of  action  if  the  injury  results 
from  the  defect  while  be  ie  waitins  for  repair  of  the  delect, 
and  has  reasonable  ground  to  expect  it.  *  *  *  If,  then, 
the  doctrine  of  the  assamption  of  risk  rests  really  upon  con- 
tract, the  only  question  remaining  is  whether  the  coarts  will 
enforce  or  recognize,  as  against  a  servant,  an  agreement,  ex- 
press or  implied,  on  his  part,  to  waive  the  pertormance  of  a 
statutory  duty  of  the  master,  imposed  for  the  protec- 
tion of  the  servant,  and  in  the  interest  of  the  pnblic,  and 
enforceable  by  criminal  prosecution.  We  do  not  thick  they 
will.  To  do  so  would  be  to  nullify  the  object  of  the  statate. 
The  only  ground  for  passing  such  a  statute  is  found  in  the 
inequality  of  terms  upon  which  the  railway  company  and  its 
servants  deal  in  regard  to  the  dangers  of  their  employment. 
The  mapifest  legislative  purpose  was  to  protect  the  servant 
by  positive  law,  because  he  had  not  previously  shown  him- 
self capable  of  protecting  himself  by  contract,  and  it  wonld 
entirely  defeat  this  purpose  thus  to  permit  the  servant  to  con- 
tract the  master  out  of  the  statute.  It  would  certainly  be 
novel  for  a  court  to  recognize  as  valid  an  agreement  between 
two  persons  that  one  should  violate  a  criminal  statute,  and 
yet,  if  the  assumption  of  risk  is  the  term  of  a  contract,  then 
the  application  of  it  in  the  case  at  bar  is  to  do  jost  that. " 
This  is  perhaps  the  clearest  expression  of  the  reasons  persoad- 
ing  some  courts  to  hold  that  in  such  cases  the  maxim. 
"volenti  non  fit  injuria,"  will  not  apply.  The  point  appears 
to  have  been  touched  upon  in  several  English  cases.  Sea 
Thomas  V.  Quartermaine,  i8  Q.  B.  Div.  685;  Baddeley  ▼. 
Granville,  19  Q.  B.  Div.  423.  In  the  latter,  a  statute  required 
a  banksman  to  be  present  at  the  mouth  of  a  pit  when  miners 
were  going  up  and  down.  During  the  night  it  was  the  defend- 
ant's practice  to  dispense  with  him,  and  of  this  the  plaintiff 
was  aware.  The  injury  was  in  consequence  of  this  omission. 
The  court  held  that  plaintifi  could  recover;  Wills,  J.,  saying: 
"There  ought  to  be  no  encouragement  given  to  the  making  of 
an  agreement  between  A.  and  B.  that  B.  shall  be  at  liberty  to 
break  the  law  which  has  been  passed  for  the  protection  of 
A.  Such  an  agreement  might  be  illegal.  *  *  *  ggt  j^ 
seems  to  me  that  if  the  supposed  agreement  between  the 
deceased  and  defendant,  in  consequence  of  which  the  prin- 
ciple of  'Volenti  non  fit  injuria'  is  sought  to  be  applied, 
comes  to  this:  that  the  master  employs  the  servant  on  the 
terms  that  the  latter  shall  waive  the  breach  by  the  master  of 
an  obligation  imposed  on  him  by  statute,  and  shall  connive  at 
his  disregard  of  the  statutory  obligation  imposed  on  him  for 
the  benefit  of  others,  as  well  as  of  himself, — such  an  agree- 
ment would  be  in  violation  of  public  policy,  and  ongbt  not  to 
be  listened  to."    A  careful  reading  of  the  opinions  in  Durant 
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V.  Mining:  Co.,  97  Mo.  62,  10  S.  W.  448,  Grand  v.  Railroad  Co., 
83  Mich.  564,  47  N.  W.  837.  1 1  L.  R.  A.  402,  Coal  Co.  v. 
Taylor,  81  111.  590,  and  Boyd  v.  Coal  Co.  (Ind.  App.)  so  N.  E. 
368,  cited  in  the  Narramore  Case,  discloses  that,  althoufi:h  the 
qaestion  might  have  been  raised,  it  was  not,  in  any  of  them. 
We  think  the  learned  jndge,  in  writing  that  opinion,  assumed 
too  mach,  in  treating  the  assumption  of  risk  as  purely  a  mat- 
ter of  contract.  True,  the  books  speak  of  it  as  resting  on  an 
implied  agreement  between  the  employer  and  employee.  It  is 
more  accurate  to  say  that  the  services  of  the  one  are  engaged 
by  the  other,  and  from  the  relationship  the  law  implies  cer- 
tain duties,  obligations,  and  disabilities.  No  mention  is  made 
of  these,  but  they  pertain  to  the  relationship  of  the  parties 
and  the  status  then  assumed. 

Says  Mr.    Dresser,   in  his  valuable  work  on  Employers' 
Liability  (section  82):    ''The  contract  of  hiring  depends  upon 
the  same  principles  as  other  contracts,  yet  it  has  one  pecul- 
iarity, in  that  it  creates  a  status  or  relationship  between  the 
parties,  to  which  the  policy  of  the  law  has  affixed  certt^in 
rights,  duties,  and  disabilities  to  be  observed  by  each^  irre- 
spective of  any  understanding  or  supposed  agreement  between 
them.    These  duties  and  disabilities  arise  when  the  relation 
is   created,  and  continue  until  it  ends,  and  for  the  most  part 
are  determined  by  the  condition  of  affairs  when  the  contract 
of  hiring  is  made.     It  is  usual  and  convenient  to  treat  them 
as  terms  of  an  implied  contract,  but  it  is  a  contract  implied 
from  the  relationship,  and  not  from  the  agreement  of  the  par- 
ties, and  has  none  of  the  incidents  of  a  technical  contract." 
The  aothor  then  points  out  that  no  consideration  is  essential, 
as  a  mere  volunteer  may  be  in  the  same  position  as  though 
hired,  and  an  infant  whose  agreements  are  voidable  may 
assume  disabilities  as   an  adult.     See  Barstow  v.  Railroad 
Co.,  143  Mass.  53I),    10  N.  E.  2^5,  28  Am.  &  Eng.   R.  Cas. 
473.    If  based  on  contract  alone,  then  an  action  for  injury 
by  the  servant,  resulting  from  a  breach  of  a  duty  assumed  by 
the  master,  should  be  ex  contractu.    As  said  in  Jag.  Torts, 
23:  /'Snch  rights  and  duties  are  not  properly  contractual,, 
nor  is  their  breach  a  contract  wrong."    See  Ames  v.  Railroad 
Co.,  117  Mass.  541,   19  Am.  Rep.  426.     The  breach  is  of  a 
doty  which  the  law  implies  from  their  relationship,  and  is, 
lilce  any  other  omission  of  duty  which  the  law  exacts,  negli- 
gence.   The  master's  liability  may  be  tested  either  by  con- 
sidering the  employee's  conduct,  and  answering  whether,  in 
▼iew  of  his  undertaking,  he  took  his  chance  on  the  particular 
act  of  which  complaint  is  made,  or  by  ascertaining  whether 
the  employer  owed  the  employee  any  duty  in  relation  thereto. 
While  the  first  may  be  the  more  convenient,  the  last  is  the 
more  logical,  as  it  would  seem  inquiry  should  be  directed  to 
pertaining  the  existence  of  an  obligation,  before  investigat- 
ing its  possible  breach.    The  employee  undertakes  the  per- 
formance of  duties  and  services  for  compensation,  and  in 
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doing  SO  takes  upoD  himself  the  oatnral  and  ordinary  riski 
and  perils  incident  to  the  performance  of  such  services,  and. 
in  legal  assumption,  the  compenaation  is  adjusted  accordingly. 
Farwell  v.  Corporation,  4  Mete.  (Mass.)  49,  55,  sSAm.  Dec 
339.  That  is,  he  engages  to  perform  work  ander  certain  con- 
ditions. If  these  are  not  changed,  no  datr  on  the  part  of  the 
master  has-been  omitted.  For  instance,  if  he  undertakes 
to  operate  defective  machinery,  the  master  owes  him  no  dnty 
to  repair.  In  such  a  case  there  is  no  waiver  of  liability,  be- 
canse  none  has  arisen.  But  if  be  knew  nothing  of  the  defects, 
and  they  were  not  obvious,  the  law  implies  the  obligatioo  of 
the  master  to  put  it  in  safe  condition  for  nse.  As  said  in 
O'Maley  v.  Gaslight  Co.,  mS  Mass.  13;,  32  N.  E.  iiig,  47  L. 
R.  A.  161:  "Thedoctrineof  assumption  of  risk  of  bis  employ- 
ment by  an  employee  has  usually  been  considered  from  the 
point  of  view  of  a  contract,  express  or  implied;  but,  as  applied 
to  actions  of  tort  for  DegliKence  against  an  employer,  it  leads 
up  to  the  broader  principle  expressed  by  the  maxim,  'volenti 
fit  non  injuria.'  One  who,  knowing  and  appreciating  a  dan- 
ger, voluntarily  assumes  the  risk  of  it,  has  no  jnst  cause  of 
complaint  against  another  who  is  primarily  responsible  for 
the  existence  of  the  danger.  As  between  the  two,  his  volan- 
tary  assumption  of  the  risk  absolves  the  other  from  any  par- 
ticular doty  to  him  in  that  respect,  and  leaves  each  to  take 
such  chances  as  exist  in  the  situation,  witbont  right  to  claim 
anything  from  the  other.  In  such  a  case  there  is  no  actionable 
n^ligence  on  the  part  of  him  who  is  primarily  responsi- 
ble for  the  danger.  If  there  is  a  failure  to  do  his  duty  accord- 
ing to  a  high  standard  of  ethics,  there  is,  as  between  the 
parties,  no  neglect  of  legal  duty." 

Nor  can  we  approve  of  the  distinction  attempted  to  be 
drawn  between  employment  under  conditions  condemned  as 
dangerons  at  the  common  law,  and  those  prohibited  by  a  city 
ordinance.  In  the  absence  of  an  assumption  of  the  risk,  an 
omission  of  a  duty  implied  by  law  is  precisely  as  effective  in 
fixing  liability  as  though  enjoined  by  statute.  The  obligation 
of  the  employer  to  the  servant  is  no  greater  in  the  one  case 
than  in  the  other,  and  we  can  discover  no  sound  reason  for 
tbe  discrimination  which  declares  the  danger  in  the  one  case 
may  be  assumed,  and  in  the  other  may  not.  That  advanced 
in  two  cited  cases,  to  the  eBect  that  permitting  the  employee 
to  waive  the  protection  of  a  statute  would  be  in  contraven- 
tion of  sound  public  policy,  we  regard  as  untenable.  The 
law  implied  is  quite  as  mnch  for  his  benefit,  as  that  enacted 
by  the  city  council.  If  he  knows  and  appreciates  the  danger, 
and  understands  hia  rights  under  the  statute,  there  is  no  more 
reason  for  putting  him  under  the  guardianship,  and  prohibit- 
ing him  from  waiving  lapses  in  dnty  of  obedience  to  a  mle 
established  by  an  ordinance  or  statute,  than  to  one  which  the 
principles  of  justice  and  public  policy  raise,  independent  o( 
legislation,  for  his  protection.    Beyond  the  right  of  action 
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accrning  for  the  violation  of  the  master's  obligation,  regardless 
of  its  source,  is  the  punishment  the  state  inflicts  for  the  viola- 
tion of  the  penal  ordinance.  The  remedies  are  distinct,  and 
the  failure  of  the  servant  to  demand  his  private  remedy  does 
not  interfere  with  the  exaction  of  a  penalty  by  the  state;  nor, 
on  the  other  hand,  will  the  omission  of  the  state  to  prosecute 
famish  the  slightest  obstacle  to  the  maintenance  of  an  action 
by  the  injured  party.  As  said  in  the  work  from  which  we 
have  already  quoted:  '4t  is  difficult  to  see  why,  if  the  serv- 
ant is  given  an  action,  he  cannot  barter  it  away  before  the 
canse  of  action  accrues,  as  well  as  fail  to  bring  it  when  he 
saSers  injury.  In  neither  case  is  the  master's  liability  to  the 
state  affected,  and  the  state  ought  not  to  call  in  the  aid  of  an 
individual  to  enforce  a  policy  it  is  competent  itself  to  protect. 
For  many  reasons,  the  servant  may  prefer  to  forego  the  pro- 
tection; and  as  this  does  not  change  the  master's  obligation 
under  the  statute,  or  affect  the  welfare  of  the  state,  if  should 
be  permitted.  The  means  of  protection,  through  information 
to  the  proper  authorities,  are  at  hand,  if  the  servant  or  another 
chooses  to  avail  himself  of  them;  and,  if  he  is  content  to  work 
without  safeguards  which  he  has  a  right  to  expect,  the  loss 
should  be  his.  *  *  *  If  the  decisions  quoted  are  to  be  fol- 
lowed, the  odd  state  of  affairs  will  exist,— of  a  man  who  is 
merely  careless  being  barred,  but  one  deliberately  undertak- 
ing a  dangerous  work  recovering. ' '  Some  stress  is  laid  on 
the  impolicy  of  allowing  persons  to  waive  obedience  of  an 
ordinance  or  statute.  It  would  seem  quite  as  inimical  to  the 
public  good  to  permit  a  workman  to  take  advantage  of  the 
master's  failure  to  obey  the  law  to  which  he  has  consented,  as 
to  permit  the  master  to  avoid  liability  because  the  servant 
connived  with  him  in  such  disobedience,  by  agreeing  to  work 
with  the  conditions  as  they  existed,  and  according  to  the 
method  mutually  adopted.  In  other  words,  it  is  quite  as 
obnoxious  to  public  policy,  independent  of  the  penalty  im- 
posed, for  the  employee  to  aid  and  encourage  the  employer  in 
his  disregard  of  an  ordinance,  as  for  the  employer  to  violate 
it  Our  study  of  the  subject  has  led  to  the  conclusion  that, 
in  the  matter  of  assumption  of  risks,  it  is  immaterial  whether 
they  arise  from  the  violation  of  a  common-law  duty,  or  an 
obligation  imposed  by  statute.  As  directly  in  point,  see 
Knisley  v.  Pratt,  148  N.  Y.  372,  42  N.  E.  986,  32  L.  R.  A.  367 ; 
Carpet  Co.  v.  O'Keefe,  25  C.  C.  A.  220,  79  Fed.  900;  Keenan 
V.  Illuminating  Co. »  159  Mass.  379,  34  N.  E.  366;  Dresser,  Em- 
ployers' Liab.  §  116.  Also  see  13  Law  Mag.  &  Rev.  9;  3 
Elliott,  R.  R.  §  134s;  Electric  Co.  v.  Allen  (Ala.)  13  South.  8,  20 
L.  R.  A  457;  Ford  V.  Railway  Co.,  106  Iowa,  85,  75  N.  W.  650. 
In  the  first  of  the  above  cases,  the  court,  speaking  through 
Bartlett,  J.,  in  referring  to  the  claim  that  public  policy  re- 
quired the  rigid  enforcement  of  a  particular  statute,  and  that 
this  would  be  contravened  by  permitting  an  employee  by  con- 
tract to  waive  its  protection,  said:    ''We  think  this  proposi- 
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tion  essentially  oDsound,  and  proceeds  upon  tfaeories  that 

cannot  be  maintained.  It  is  difficult  to  perceive  any  differ- 
ence in  the  quality  and  character  of  acause  of  action,  whether 
it  has  its  origin  in  the  ancient  principles  of  the  common  law, 
ID  the  formulated  rules  of  modern  decisions,  or  in  the  declared 
will  of  the  legislature.  Public  policy  in  each  case  requires 
its  rigid  enforcement,  and  it  was  never  urged  in  the  common- 
law  action  for  negligence  that  the  rule  requiring  the  employee 
to  assume  the  obvious  risks  of  the  business  was  in  contraven- 
tion of  that  policy.  •  *  •  The  rule  as  to  risks  of  service 
or  ordinary  risks  is  entirely  distinct  from  the  rule  of  obvioDS 
risks,  and,  if  the  statute  has  added  to  the  dnties  which  the  law 
enjoins  upon  the  employer  before  the  servant  can  be  snb- 
jected  to  the  rule  of  ordinary  risks,  then  the  default  of  the 
employer  in  the  discharge  of  this  statetory  duty,  resalting  in  the 
injury  to  the  employee,  would  enable  the  latter  to  sue.  Sacb 
a  construction  of  the  statute  would  not  in  any  way  limit  the 
doctrine  of  obvious  risks.  *  *  *  ^y^  are  of  opinion  that 
there  is  no  reason,  in  principle  or  authority,  why  an  em- 
ployee should  not  be  allowed  to  assume  the  obvious  risks  of 
his  business,  as  well  under  the  factory  act  as  otherwise. 
There  is  no  rule  of  public  policy  which  prevents  an  employee 
from  deciding  whether,  in  view  of  increased  wages,  the  diffi- 
culties of  obtaining  employment,  or  other  sufficient  reasons. 
it  may  not  be  wise  and  prudent  to  accept  employment  subject 
to  the  rule  of  obvious  risks.  The  statute,  indeed,  contemp- 
lates the  protection  of  a  certain  class  of  laborers,  but  it  does 
not  deprive  them  of  their  free  ^ency  and  the  right  to  man- 
age their  own  afiairs."  The  appellant  nrges  that  as.  nnder 
our  statute,  contracts  exempting  the  company  from  liability 
are  void,  there  can  be  no  assumption  of  such  a  risk.  The 
answer  to  this  is,  as  ah-eady  remarked,  that  in  such  a  case  no 
liability  arises,  and  hence  there  is  none  from  which  the 
contract  exempts.  Posaibly  ordinances  or  statutes  mieht  be 
so  framed  as  to  prevent  any  assumption  of  risk,  but  certainly 
this  is  not  true  of  an  ordinance  general  in  its  terms,  limitinK 
the  speed  of  trains  in  a  particular  locality.  And  it  can  make 
no  difference  whether  the  statute  relates  to  the  condition  o( 
the  place  where  the  work  is  to  be  done,  or  the  method  to  be 
pursued  in  performing  it.  If  the  employee,  with  full  knowl- 
edge of  either,  undertakes  to  accomplish  the  task  assiened  at 
the  place  or  in  the  method  proposed,  he  ought  not  to  be  per- 
mitted to  complain,  when  conditions  and  methods  were  pre- 
cisely as  he  knew  they  would  be,  and  to  which  he  has 
assented. 

2.  The  finding  that  deceased  assumed  the  risk  of  injury 
from  the  excessive  rate  of  speed  within  the  corporate  limits  of 
the  city  of  Davenport  leads  inevitably  to  an  approval  of  the 
court's  ruling  in  directing  a  verdict  for  defendant.  It 
appears  to  have  been  deceased's  duty  to  be  on  top  and  near 
the  front  of  the  train  until  the  semaphore  was  reached.     After 
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Jiat  it  was  customary  to  go  to  the  etiKine.  At  ^fae  oext  station 
lie  helper  enKine  was  usually  uucoupledand  returned,  though 
t  frequently  went  as  far  as  Turnout,  3.6  miles  beyond  Farnan]. 
Sat  two  witnesses  observed  deceased  shortly  before  the  acci- 
lent.  StaSenbiel,  a  policeman,  testified  that  he  saw  the  train 
;as[  of  Marquette  street,  and  noticed  the  head  hrakemao  on 
op,  about  six  cars  from  the  engine,  going  forward.  Mc- 
mullen, the  rear  brakeman,  testified:  "I  stayed  on  top  till 
lear  the  semaphore.  «  *  *  j  g^^  ■^^  Flanagan's  light 
ibout  the  time  I  got  to  the  semaphore.  It  was  near  the  head 
sad  of  the  train.  I  coald  not  tell  how  far  from  the  engine, 
rfac  light  was  higher  up  than  it  would  be  if  it  was  setting  on 
he  car.  I  could  not  see  the  bead  end  of  the  train,  for  smoke 
ind  steam  which  came  directly  back  over  the  train.  •  •  * 
'■  was  OQ  top  till  the  engine  got  by  the  semaphore  at  South- 
vest  Junction."  He  then  went  to  the  caboose.  The  appel- 
ee  rightly  insists,  as  we  think,  that  the  only  reasonable 
nference  to  be  drawn  from  the  testimony  is  that  deceased  fell 
vhile  attempting  to  step  from  the  fourth  to  the  third  car  io 
;oiag  forward  to  the  engine.  The  latter  was  a  foot  tower 
ban  the  former,  and  he  may  have  lost  bis  balance  in  stepping 
town,  possibly  not  noticing  the  diSerence,  in  the  dark  and 
smoke  from  the  engine.  From  the  place  where  Staflenhiel 
law  him,  he  would  likely  have  reached  the  end  of  the  fourtb 
:ar  in  an  ordinary  walk,  while  the  train  was  moving,  to  the 
w'lat  where  he  fell.  The  position  of  the  light  when  last  seen 
jy  McMullen  obviates  the  inference  suggested  by  appellant 
:hat  he  was  sitting  down,  and  he  would  not  be  likely  to  fall 
ivbere  he  did  when  standing  still.  But  whether  he  fell  while 
attempting  to  step  to  another  car,  or  while  standing  or  sitting 
lear  the  end.  there  is  nothing  in  the  record  tending  to  explain 
:he  cacse  of  the  fall.  It  was  still  dark,  with  the  smoke  and 
iteam  trailing  close  to  the  train.  The  weather  was  cold,  and 
rendered  more  .disagreeable  by  the  humidity  of  the  atmos- 
phere. But  these  were  conditions  which  deceased  was  bound 
:o anticipate  when  taking  employment  as  brakeman.  Whether 
they  had  anything  to  do  with  the  accident  can  never  be 
Iedowd.  The  jury  could  have  fonnd  that  thetrainwas  moving 
tt  from  12  to  30  miles  an  hour,  but  it  is  utterly  impossible  to 
ay  from  the  evidence  thatgoine  faster  than  12  miles  an  hour, 
with  which  deceased  was  familiar,  caused  him  to  fall,  and  that 
this  would  not  have  happened  if  moving  at  a  less  speed.  If 
the  cars  swayed  in  passing  over  the  blocks  and  switches,  he 
knew  (hat  (act  better  than  any  one  else,  and  ought  not  to  have 
attempted  to  go  to  the  engine  until  these  were  passed.  Re- 
covery most  be  had,  if  at  all,  because  of  negligence  in  the 
rate  of  speed.  Compliance  with  the  ordinance  having  been 
waived  by  deceased,  in  not  only  consenting,  but  assisting  ia 
Operating  defendant's  trains  at  a  rate  of  from  S  to  12  miles  an 
boDi.  there  is  no  liability,  unless  it  can  be  said  that  the  speed 
It  which  this  train  run,  above  that  mentioned,  was  not  only 
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negUsence,  bat  that  it  was  the  operatine  caase  of  the  injcr; 
As  the  speed  above  that  mentioned,  the  risks  of  which  he  hac 
assamed,  cannot  be  said  to  have  occasioned  his  death,  wi 
need  not  ioqaire  whether  defendant  was  QetEligent,  inde 
pendent  of  the  violation  of  the  city  ordinance. 

The  rnling  of  the  district  court  is  approved,  and  its  judg 
ment  affirmed. 

WEAVER,  J.,  concurs  in  the  resalt. 


Union  El.  R.  Co.  ».  Nixon. 

(Supreme  Court  of  Illinois,  Oct.  1$,  1901.) 

[65  N.  E.  Rep.  314.] 

Contract  to  Procure  Property  Owner's  Consent  to  Construction   o' 
Elevated  Railroad— Compensation. 

In  assumpsit  to  recover  an  extra  compensation  for  aerrices  renderei 
in  procuring'  the  consents  of  property  holders  to  the  erection  of  an  ele 
vated  railroad,  evidence  held  to  support  a  finding:  that  plaintiff's  righ' 
to  extra  compensation  was  conditioned  merely  on  procuring'  the  con 
senta,  and  not  on  securing  them  without  compensation. 
Instructions. 

Where  a  requested  instruction  stated  a  correct  proposition  of  law  ai 
applied  to  certain  alleg'ed  facts,  bnt  the  court  found  that  the   facts  di< 
not  exist,  the  refusal  of  the  instruction  was  not  error. 
Contract  to  Procure  Property  Owner's   Consent  to   Construction  Ol 
Elevated  Railroad— Bonus. 

Plaintiff  contracted  to  aid  in  procuring'  the  consents  of  adjacent  prop 
«rty  holders  to  the  erection  or  an  elevated  railroad  loop, — such  conseati 
being'  necessary  to  obtain  the  passage  of  an  ordinance  authorizing  tta< 
loop  ;  and  it  was  stipulated  that  he  ahould  receive  a  bonus  "in  case  thi 
company  was  successful,  and  his  efforts  helped  in  securing  the  lega 
amount  of  frontage."  One  side  of  the  loop  was  completed  when  thi 
contract  was  made,  and  ordinances  authorizing  the  construction  of  th< 
other  sides  were  obtained  at  different  times  and  in  conjunction  wltt 
various  other  companies :  held,  that  the  contract  could  not  be  constmec 
to  make  plaintiff's  right  to  receive  the  bonus  conditional  on  the  paasagf 
of  an  ordinance  granting  the  right  to  build  the  entire  loop,  bnt  that  hi 
was  entitled  to  the  bonus  on  completion  of  the  loop,  though  no  one 
ordinance  authorized  the  construction  of  all  of  it. 
Same— Public  Policy. 

A  contract  to  use  personal  influence  to  obtain  the  consents  of  propert] 
holders  necessary  to  enable  a  citj  council  to  pass  an  ordinance  author 
Izing  the  construction  of  an  elevated  railway  is  not  opposed   to  publit 

Action  on  Contract. 

In  an  action  on  a  contract  fully  executed,  so  that  nothing  remains  t( 
be  done  except  the  payment  of  money,  It  ia  not  necessary  to  dedan 
specially,  but  a  recovery  may   be   had   under  the  common   counts  it 
assumpsit. 
A  ppeal — R  e  view . 

"The  appellate  court's  finding  of  fact  Is  conclnsive  on   the  snpremi 

Appeal  from  appellate  conrt,  First  district. 
Action  by  Wilson  K.   Nixon  against  the  Unioo  Elevated 
Railroad  Company.     From  a  jadgment  of  the  appellate  conrl 
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(99  III.  App.  S02)  affirmioe  a  jadgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Clarence  A.  Knieht  and  William  G.  Adams,  (or  appellant. 

Bentley  &  Bnrline,  for  appellee. 

HAND,  J.  This  is  an  action  of  assampsit,  brought  by  the 
plaintiff  in  the  circuit  coart  of  Cook  connty  against  the  defend- 
ant to  recover  for  services  rendered  the  defendant  in  procuring 
consents  to  the  erection  of  an  elevated  railroad  loop  on  certain 
streets  in  the  business  center  of  the  city  of  Chicago  from  the 
owners  of  real  estate  fronting  upon  said  streets.  The  declara- 
tion consists  of  the  common  coants.  The  general  issae  was 
filed,  a  jury  was  waived,  and  a  trial  had  before  the  court,  which 
resulted  in  a  finding  and  juc^ment  in  favor  of  the  plaintiff  for 
S;.Q37-50,  which  was  affirmed  by  the  appellate  conrt,  and  a 
farther  appeal  has  been  prosecuted  to  this  court. 

It  appears  from  the  evidence  that,  prior  to  the  employment 
of  the  plaintiff,  the  Lake  Street  Elevated  Railroad  Company, 
the  Metropolitan  West  Side  Elevated  Railroad  Company,  the 
Chicago  &  Sooth  Side  Rapid  Transit  Railroad  Company,  and 
the  Northwestern  Elevated  Railroad  Company  were  each 
operating,  or  proposing  to  erect  and  operate,  an  elevated  rail- 
road in  the  city  of  Chicago,  and  that  they  each  desired  to  con- 
strnct  or  procure  the  construction  of  an  elevated  railroad  loop 
in  the  downtown  district  of  the  city  of  Chicago  whereby  the 
termini  of  their  railroads  might  be  connected ;  that  the  defend- 
ant, the  Union  Elevated  Railroad  Company,  was  incorporated 
with  a  view  to  construct  such  elevated  railroad  loop ;  that  a  con- 
tract was  entered  into  between  defendant,  the  Union  Elevated 
Railroad  Company,  and  the  four  elevated  railroad  companies 
above  mentioned,  whereby  it  was  agreed  that  the  defendant, 
the  Union  Elevated  Railroad  Company,  should  apply  to  the 
city  council  of  the  city  of  Chicago  for  an  ordinance  authoris- 
ing the  construction  by  it  of  an  elevated  railroad  loop  within 
said  district,  for  the  purpose  of  effecting  the  connection  of  the 
downtown  termini  of  said  four  railroads;  that  so  soon  as  such 
ordinance  should  be  passed  by  the  city  council,  and  accepted 
by  the  defendant,  the  Union  Elevated  Railroad  Company,  it 
should  proceed  to  construct  such  elevated  railroad  loop,  and 
upon  the  completion  thereof  the  defendant,  the  Union  Elevated 
Railroad  Company,  should  execute  a  lease  of  said  elevated 
raiitoad  loop  to  said  four  elevated  railroad  companies,  erant- 
iogthem  the  exclusive,  common,  and  equal  use  thereof;  that 
the  defendant,  the  Union  Elevated  Railroad  Company, 
entered  upon  such  undertaking;  that  the  ordinance  or  ordi- 
□ances  necessary  to  authorize  the  construction  of  said  ele- 
vated raib-oad  loop  could  not  be  passed  by  the  city 
coancil  except  upon  the  petitions  signed  by  the  own- 
ers of  land  representing  the  ooe-balf  of  the  frontage 
oi  the  street  or  streets,  or  parts  thereof,  upoD  which  the  said 
elevated  railroad  loop  was  to  be  erected;  that,  in  order  to 
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obtain  sach  consents,  the  defendant,  the  Union  Elevated  Rai^ 
road  Company,  in  the  month  of  December,  1894,  entered  into 
an  agreement  with  the  plaintifi  to  assist  in  procarine  sccb 
consents,  for  which  it  agreed  to  pay  him  $Soo  per  month  for 
the  time  which  he  shoald  devote  to  anch  service,  and  in  case 
the  defendant,  the  Unfon  Elevated  Railroad  Company,  was 
snccessfnl,  and  the  eSorts  of  the  plaintifi  had  helped  in  secur- 
ing the  legal  amount  of  frontage,  to  pay  him  the  further  sum  of 
$;,ooo  within  30  days  after  the  passage  and  acceptance  of  the 
ordinance.  The  plaintifi  immediately  entered  upon  snch 
service,  and  remained  in  the  employ  of  the  defendant,  the 
Union  Elevated  Railroad  Company,  for  11  months,  during; 
which  time  he  procured  the  conseots  of  numerous  property 
owners  along  the  line  of  the  proposed  elevated  railroad  loop, 
and  was  paid  at  the  rate  of  $soo  per  month  to  November  30. 
1895;  and  it  is  for  the  recovery  of  the  additional  $5,000,  and 
interest  from  June  26,  1S96,  at  ^  per  cent.,  that  this  suit  is 
brought.  Prior  to  June  26,  1896,  the  necessary  number  of  con- 
sents were  obtained,  either  by  the  defendant  or  other  com- 
panies to  whose  rights  it  has  succeeded;  and  the  entire 
elevated  railroad  loop  was  completed,  and  owned  and  operated 
as  a  single  system  by  the  defendant,  the  Union  Elevated  Rail- 
road Company,  for  a  considerable  length  of  time  prior  to  the 
bringing  of  this  suit.  The  defendant,  the  Union  Elevated 
Railroad  Company,  upon  the  hearing  submitted  to  the  court 
certain  propositions,  which  the  court  declined  to  hold  as  the 
law  of  the  case,  and  the  refusal  of  the  conrt  to  so  bold  is 
assigned  as  erior. 

I.  The  court  was  requested  to  hold  that  the  obtaininE  of  a 
sufficient  number  of  consents  to  authorize  the  passage  of  the 
ordinance  authorizing  the  constrnction  of  said  elevated  rail- 
road loop  without  the  defendant,  the  Union  Elevated  Railroad 
Company,  being  obliged  to  make  compensation  therefor  to 
the  property  owners,  was  a  condition  precedent  to  the  right 
of  the  plaintifi  to  recover.  This  holding  is  predicated  upon 
the  claim  of  the  defendant  that  the  undisputed  evidence  in 
this  case  is  that  the  plaintifi  was  to  receive  from  the  defend- 
ant, the  Union  Elevated  Railroad  Company,  $500  per  month 
for  his  services  in  soliciting  petitions,  and  was  also  to  receive 
a  bonus  of  $5,000  if  the  company  was  successful  in  secoring 
sufficient  petitions  to  authorize  the  passage  of  the  ordinance 
desired,  without  being  obliged  to  make  compensation  there* 
for  to  the  property  owners.  The  contract  of  employment  was 
not  in  writing,  but  rested  in  parol.  The  plaintifi  testified,  in 
substance,  that  a  Mr.  Kerfoot  came  to  him,  and  stated  that  be 
was  employed  to  get  consents  from  the  property  owners, 
allowing  defendant,  the  Union  Elevated  Railroad  Company, 
to  construct  its  road  upon  certain  streets  in  the  city  of 
Chicago,  and  asked  him  if  be  would  not  like  to  be  employed 
in  the  same  way.  He  said  be  would,  and  agreed  to  call  upon 
Mr.  Louderbeck,  the  representative  of  the  company.     He  did 
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30,  and  Mr.  Louderbeck  asked  him  if  Mr.  Kerfoot  bad  explained 
what  was  wanted.  He  replied  that  be  bad.  Mr.  Louderbeck 
then  offered  to  pay  faim  $Soo  a  montb  for  his  services,  and 
$;, 000  additional  in  case  of  success,  which  offer  be  accepted. 
The  followine  letter  was  read  to  Mr.  Loaderbeck  upon  bis 
cross-examination,  and  he  admitted  that  he  had  written  the 
same:  "Chicago,  December  23,  1S94.  W.  K.  Nixon,  85 
Dearborn  St.,  City— Dear  Sir:  So  there  may  be  no  misunder- 
standing in  the  futare,  I  hereby  reduce  our  agreement  to 
writiDg:  The  Union  Elevated  Railroad  Company  will  pay 
yon  at  the  rate  of  $500  per  month  for  snch  time  as  may  be 
necessary,  in  their  judement,  commencing  December  22,  1894; 
;oa  to  use  your  best  eSorts  dnring  such  appointment  to  obtain 
the  signatures  of  property  owners  to  their  consent  for  the 
bailding  of  the  proposed  loop.  In  case  the  company  is  suc- 
cessful, and  yonr  efforts  have  helped  in  securing  tbe  legal 
amount  of.frontage,  within  thirty  days  after  the  passage  and 
acceptance  of  the  ordinance  you  are  to  receive  the  further  sum 
oi  $5,000.  Yours  truly,  D.  H.  Louderbeck,  President."  Mr. 
Louderbeck,  wbo  was  called  as  a  witness  upon  behalf  of  the 
defendant,  tbe  Union  Elevated  Railroad  Company,  in  refer- 
ring to  the  interview  with  the  pUintifi  at  the  time  of  his  em- 
ployment, says:  "Tbe  substance  of  the  conversation  was  that 
Mr.  Nixon,  being  well  acquainted  with  property  owners  in 
Chicago,  coold  help  to  secure  their  frontage  for  the  company 
without  expense  other  than  such  compensation  as  we  might 
arrange  to  give  bim ;  and  on  that  basis  I  arranged  with  him 
at  that  time  that  in  case  the  Union  Elevated  Railroad  Com- 
pany was  successful  in  getting  the  loop,  and  he  contributed  to 
tbat  success,  we  would  pay  him  $500  per  month,  and  later  on, 
in  case  of  success  in  obtaining  the  loop,  $5,000."  Tbe  claim, 
tberefore,  that  the  undisputed  evidence  showed  that  tbe  nec- 
essary consents  were  to  be  obtained  without  the  company 
being  obliged  to  make  compensation  therefor  to  the  property 
owners  is  not  sustained  by  tbe  record.  There  was  a  disagree- 
ment between  the  plaintifi  and  Mr.  Louderbeck  as  to  the 
terms  of  the  agreement,  and,  the  plaintifi's  version  thereof 
being  fully  corroborated  by  the  letter  of  Mr.  Louderbeck, 
we  think  tbe  court  was  fnlly  justified  in  finding,  as  it  must  be 
beld  to  have  found  (which  finding  of  fact,  having  been  approved 
by  the  appellate  court,  is  binding  upon  this  court),  that  the 
agreement  of  employment  did  not  contain  the  qualification 
that  the  consents  were  to  be  obtained  without  the  company 
being  obliged  to  make  compensation  therefor  to  the  property 
owners.  If,  therefore,  it  be  conceded  that  the  proposition  as 
sabmitted  stated  a  correct  proposition  of  law,  based  upon  the 
testimony  of  Mr.  Louderbeck  alone,  and  should  have  been 
giveD,  still,  as  the  court  properly  held  the  testimony  of  Mr. 
Loaderbeck  overcome  by  the  testimony  of  the  plaintiff  and 
tbe  letter  of  Mr.  Louderbeck,  and  found  the  facts  diETerent 
vom    those    npon  which  the    proposition    was  based,  tbe 


fifffl 


p 


374         Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Union  El.  R.  Co.  v.  Nison 

error  in  refasing  to  hold  such  proposition  to  be  the  law.  if 
error  it  was,  is  not  reversible  error,  as  it  worked  no  injury  to 
the  defendant,  as,  bad  the  conrt  held  the  law  as  asked  by  the 
defendant,  it  would  have  availed  it  nothine,  as  the  facts  npon 
which  it  was  based  were  held  against  it.  We  ore  therefore  of 
the  opinion  the  court  did  not  err  in  refusins  the  first  propo- 
sition submitted  by  the  defendant. 

2.  The  court  was  requested  to  hold  that  the  passage  of  an 
ordinance  grantiug  the  right  to  the  defeodaot,  the  Union 
Elevated  Railroad  Company,  to  build  the  entire  line  of  the 
elevated  raikoad  loop,  was  a  condition  precedent  to  plain- 
tifi's  right  to  recover.  The  plaintiff  was  to  receive  the 
further  snm  of  $5,000  "in  case  the  company  is  successful,  and 
.your  efforts  have  helped  in  securing  the  legal  amount  of 
frontage."  We  cannot  agree  with  the  contention  of  the 
defendant  that  the  success  of  the  company,  upon  which  the 
right  of  the  plaintiS  to  receive  his  extra  compensation 
depended,  was  the  passage  of  an  ordinance  allowing  it  to  baild 
the  entire  line  of  the  elevated  railroad  loop,  but  think  the  suc- 
cess referred  to  in  the  agreement  of  employment  was  the  sac- 
cessful  completion  of  the  enterprise  upon  which  the  defendant 
was  just  entering, — i.  e.,  the  successful  completion  of  the 
elevated  railroad  loop;  and  if  the  company  has  attained  that 
end,  and  the  plaiutifi's  efiorts  have  contributed  toward  that 
end,  by  helping  to  secure  the  required  amount  of  frontage,  be 
is  entitled  to  recover  the  increased  remuneration.  The  iJake 
street  side  of  the  loop  was  completed  at  the  time  the  contract 
of  employment  was  made.  It  could  not,  therefore,  have  been 
intended  that  the  plaintiff's  extra  compensation  was  depend- 
ent upon  the  company's  acquiring  an  ordinance  for  the  north 
side  of  the  loop.  The  enterprise  upon  which  the  defendant, 
the  Union  Elevated  Railroad  Company,  bad  entered,  was  the 
building  of  the  elevated  railroad  loop.  In  its  own  same  it 
obtained  the  ordinance  for  the  Wabash  avenue  side  of  the  loop, 
and  constructed  the  road  on  the  east  side.  By  an  i^^ee- 
ment  with  the  Lake  Street  Elevated  Railroad  Company,  it 
acquired  all  the  rights  of  that  company  to  the  structure  on 
Lake  street,  and  thereby  acquired  the  north  side  of  the  loop. 
In  connection  with  the  Northwestern  Elevated  Railroad  Com- 
pany, it  obtained  an  ordinance  on  Fifth  avenue.  This  ordi- 
nance was  assigned  to  the  defendant,  and  it  constructed 
thereunder  the  west  side  of  the  loop.  In  connection  with  the 
Union  Consolidated  Elevated  Railroad  Company,  it  obtained 
the  necessary  consents  on  Van  Buren  street.  These  consents 
were  used  in  obtaining  the  ordinance  upon  Van  Buren  street. 
which  was  afterwards  transferred  to  the  defendant,  onder 
which  tbe  defendant  constructed  the  south  side  of  the  loop, 
and  thereby  completed  the  entire  loop  system  in  accordance 
with  its  original  undertaking;  and  the  enterprise,  upon  the 
success  of  which  the  payment  of  the  extra  compensation  to 
the  plaintiff  depended,  was  successfully  carried  out  by  the 
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defendant.  We  are  therefore  of  the  opinion  that  the  conrt  did 
not  err  in  refusing  the  second  and  third  propositions  sub- 
mitted by  the  defendant. 

3.  The  court  was  requested  to  hold  that  the  contract  sued 
on  was  opposed  to  public  policy*  and  therefore  invalid,  by 
reason  of  the  fact  that  the  payment  of  the  extra  compensation 
to  plaintiff  was  contingent  on  the  passage  of  an  ordinance 
permitting  the  construction  of  said  elevated  raikoad  loop. 
While,   by  the  terms  of  the  contract,  as  stated  in  the  letter  of 
Mr.  Louderbeck,  the  extra  compensation  was  not  to  be  paid 
plaintiff  until  the  ordinance  permitting  the  use  of  the  streets 
by  the  elevated  railroad  loop  had  been  passed  and  accepted, 
it  was  not  contemplated  thereby  that  the  plaintiff  was  to 
secure  the  passage  of  the  ordinance.     The  ordinance  could 
only  be  passed  by  the  city  council,  based  upon  the  necessary 
consents;  and,  while  the  plaintiff  was  employed  to  obtain 
consents,  he  was  not  employed  to  deal  with  the  city  coun- 
cil, but  with  the  property  owners.     The  obtaining  of  consents 
was  legitimate,  and  the  employment  of  the  plaintiff  legal; 
and  we  fail  to  see  how  the  action  of  the  plaintiff  in  obtaining 
consents  can  be  said  to  be  contrary  to  public  policy  by  reason 
of  the  fact  alone  that  he  was  to  be  paid  extra  compensation 
for  such  services  after  the  ordinance  permitting  the  improve- 
ment had  been  passed.    While  a  contract  to  obtain  the  pas- 
sage of  an  ordinance,  or  an  agreement  to  use  personal  influence 
upon  the  members  of  a  city  council  to  secure  the  passage  of 
an  ordinance,  would  be  void,  as  against  public  policy,  be- 
cause, under  our  system  of  law  and  morals,  influence  to  be 
exercised  over  a  legislative   body  to  secure  the  passage  of  a 
law  or  an  ordinance  cannot  legally  be  made  the  subject-matter 
of  contract,  a  contract  to  obtain  consents  from  the  property 
owners  abutting  upon  streets  upon  which  improvements  are 
to  be  made  (payment  for  such  services  to  be  made  after  the 
ordinance    permitting  such  improvement  shall  be  passed) 
would  not,  when,  as  here,  the  persons  obtaining  such  consents 
had  nothing  to  do  with  the  legislative  body  or  the  passage  of 
the  ordinance,  make  the  obtaining  of  such  consent  contrary 
to  pablic  policy,  so  that  the  person  obtaining  such  consents 
could  not  recover  the  compensation  agreed  to  be  paid  him 
therefor.    The  contention  of  the  defendant  proves  too  much, 
as,  carried  to  its  logical  conclusion,  every  contract  made  by  the 
defendant  prior  to  the  passage  of  the  ordinance  or  ordinances 
under  which  the  elevated  railroad  loop  was  finally  completed 
would  be  void,  as  all  of  such  contracts  were  made  in  con- 
templation of  the  fact  that  an  ordinance  or  ordinances  would 
be  passed  by  the  city  council  permitting  the  use  of  the  streets 
of  the  city  for  the  construction  of  its  loop.     The  cases  relied 
upon  by  the  defendant  (Crichfield  v.  Paving  Co.,  174  HI-  4^6, 
SI  N.  E.  ;$2,  42  L.  R.  a.  347,  and  Marshall  v.  Railroad  Co., 
16  How.  314,  14  L.  Ed.  9S3,  and  other  cases  cited  in  its  brief) 
^e  based  upon  agreements  to  render  services  in  influencing 
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legislation,  and  are  distineaishable  from  the  case  at  bar,  and 
are  not  in  point.  We  are  therefore  of  the  opinion  that  the 
coart  did  not  err  in  refusing  the  fourth  proposition  sabmitted 
by  the  defendant. 

4.  It  is  assigned  as  error  that  the  court  held  that  there 
could  be  a  recovery  in  this  case  under  a  declaration  consist- 
ing only  of  the  common  counts.  The  contract  wbs  fully 
executed,  and  nothing  was  left  to  be  done  by  the  defendant 
but  to  pay  the  money.  In  Sands  v.  Potter,  165  111.  397,  46 
N.  E.  282,  s6  Am.  St.  Rep.  2^3.  on  page  407,  165  111.,  page  28$, 
46  N.  E.,  s6Am.  St.  Rep.  253,  we  say:  "While  a  contract 
continues  executory  the  plaintiff  must  declare  specially,  bat 
when  it  has  been  fully  performed  on  his  part,  and  nothing; 
remains  to  be  done  under  it  except  for  the  defendant  to  pay, 
the  plaintifi  may,  at  his  election,  declare  generally  in 
indebitatus  assumpsit.  Lane  t.  Adams,  19  111.  167;  Throop 
V.  Sherwood,  4  Gilman,  92;  Tnnnison  v.  Field,  21  IlL  108; 
Adlard  V.  Muldoon,  4;  111.  193."  A  recovery  was  therefore 
properly  allowed  under  the  declaration. 

5.  It  is  also  assigned  as  error  that  the  court  held  that  the 
plaintiff  was  entitled  to  recover  interest.  There  is  some  evi- 
dence in  the  record  tending  to  show  unreasonable  and 
vexatious  delay  in  payment  of  the  claim,  and  the  finding  of 
the  appellate  court  npon  that  question,  as  a  question  of  fact, 
is  conclusive  upon  this  court,  and  we  cannot  distarb  the  find- 
ing. 

Finding  no  reversible  error  in  this  record,  the  jndgment  of 
the  appellate  court  will  be  affirmed.     Judgment  affirmed. 


Commonwealth  exrel,  Elkin,  Atty.  Gen.,  ».  Uwchlas 

St.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania,  Oct.  13,  rpo*.) 

[53  Atl.  Rep.  513.] 

Street  Railways — Extension — Exclusive  Rights. 

Where  a  street  railway  company  is  organized  after  Act  June  7, 1901 
(P.  L.  514).  and  has  determined  oa  an  exteasion,  and  has  bad  tbe 
resolution  adopted  by  it  recorded,  and  has  tiled  an  exemplification  of 
this  record  with  the  secretary  of  the  commonwealth  in  compliance 
with  tlie  terms  of  the  act,  it  ia  immediately  invested  with  an  exclDii*e 
privileg-e  in  the  streets  covered  by  such  erteasion  ;  and  section  4  of  the 
act,  providing  that  no  right  to  actually  construct  the  extension  siiill 
vest  until  after  30  days  from  the  filing-  of  such  exemplification,  merelj 
postpones  the  right  to  construct  the  extension  for  such  30  days. 
Same — Same —  Same. 

Where  a  street  railway  company  organised  under  Act  June  7. 1901 
(P.  L..  514),  has  complied  with  tlie  law  so  as  to  acquire  an  esclusiTt 
privilege  in  a  street  for  the  purpose  of  an  extension,  during  tbe  30 
days  which  must  elapse  before  it  can  begin  the  construction  under  the 
act,  if  a  second  company  is  chartered  to  construct  a  railway  over  llie 
same  streets,  its  charter  is  invalid. 
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Tie— Um    of    Tracks    of    Anothor  Company— Constitutionality  of 

SUtute.* 
Let  May  14,   18S9  (P.   L.  211),  §   14,  as   amended  by   Act   Jane  7,  1901 

L.  514),  anthorlzing  a  street  railway  company  to  use  the  track  of 
)ther  company  for  certain  prescribed  distances,  is  unconstitntional. 

\ppeal  from  coa'rt  of  commoQ  pleas,  Chester  couQty. 
i}ao  warranto  by  the  commonweaith,  on  the  relatioo  of 
kn  P.  Elkio,  attorney  geoerat,  agaiost  the  Uwchlan  Street 
ilway    Company.     Jodgment    for  relator,  and  defendant 
peak.     Affirmed. 

rhe  writ  was  as  follows:  "To  the  SberiB  of  Said  Coonty, 
seting:  We  command  yon  that  yon  anmmon  the  Uwchlan 
reet  Railway  Company  so  that  it  be  and  appear  before  onr 
irt  of  common  pleas  to  be  holden  at  West  Chester,  in  and 
the  said  county  of  Chester,  on  October  28th  next,  and  then 
1  there  to  dhow  by  what  authority  it  exercises  within  the 
d  county  the  liberties  and  franchises  following,  to  wit,  of  a 
eet  railway  company,  nnder  its  articles  of  association  and 
tera  patent  issued  thereon  on  July  10,  1901,  and  to  show 
lae  why  said  letters  patent  should  not  be  declared  void ;  and 
re  yon  then  and  there  this  writ." 

/erdict  directed  for  plaintifi.  New  trial  was  refused,  and 
Igment  entered  on  the  verdict;  Bntler,  J.,  filing  the  follow- 
;  opinion: 

'In  this  action  the  commonweaith  of  Pennsylvania  seeks  a 
feitore  of  defendant's  charter,  urging  that  it  was  voidable 
en  granted;  that  it  was  issned  in  direct  antagonism  to  the 
lowing  prohibition  contained  in  the  first  section  of  the  rail- 
y  act  of  June  7,  1901  (P.  L.  $14):  'Bat  whenever  a  charter, 
er  the  approval  of  this  act  shall  be  granted  to  any  corpora- 
n  to  bnild  a  road  as  provided  by  this  act,  no  other  charter 
build  a  road  on  the  same  streets,  highways,  bridges  or 
)perty,  shall  be  granted  to  any  other  company,'  The  fol- 
riug  undisputed  facts  were  developed  at  the  trial:  On 
ne  10,  igoi,  nnder  the  above-recited  act  and  the  railway 
:  of  1889,  to  which  it  is  a  supplement,  a  charter  issued  to 
!  Coatesville  &  Downingtown  Railway  Company  to  con- 
nct  a  road  over  a  route  including  Bradywine  avenue,  a 
eet  extending  from  the  southern  limits  of  the  borough  of 
>wningtown,  north  to  Lancaster  avenue,  a  distance  of  about 

00  feet.  On  June  26,  igoi,  an  exemplification  of  the  record 
an  extension  by  the  Coatesville  &  Downingtown  Railway 
mpany  over  Wallace  avenue,  a  street  extending  from  the 
iniuus  of  Brandywine  avenue  at  Lancaster  avenue  to  the 
rtheru  limits  of  the  borough,  a  distance  of  about  2,600  feet, 
3  filed  in  the  office  of  the  secretary   of  the  commonwealth. 

1  July  10,  190 1,  a  charter  was  issued  to  defendant  to  con- 
DCt  a  road  over  a  route  including  Wallace  and  Brandywine 
:nnes.     The  Coatesville   &   Downingtown   Railway  Com- 
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pany  promptly  sought  manicipal  conseot  to  the  coastruction 
of  its  road,  bat  has  failed  to  obtaio  that  of  the  borough  ol 
DowDJDstoa.  The  defendant  has  secared  the  reqniaite  con- 
sent from  the  boroagh,  and  has  proceeded  to  construct  its 
road.  When  the  evidence  was  in,  plaintiff's  counsel  asked 
for  binding  instructions  against  the  defendant  on  the  ground 
that  under  the  language  of  the  act  of  assembly  and  the 
facts  above  recited  the  defeodant's  charter  was  issued  in  vio- 
lation of  law,  and  was,  therefore,  void.  Counsel  for  the 
defendant  suggested  that,  as  the  questions  involved  would  be 
fully  discussed  and  considered  on  motion  for  new  trial,  he  die 
not  care  to  make  an  argument  in  opposition  to  plaintifi's  re 
quest  for  binding  instrnctions,  and  was  content  that  the  courl 
should  act  on  plaintifi's  motion  in  accordance  with  the  im' 
pressions  it  might  entertain.  A  verdict  was  therefore  directec 
against  the  defendant. 

"In  support  of  its  motion  for  anew  trial  the  defendant  urgei 
that  when,  on  July  lo,  1901,  its  charter  issued,  the  Coatesvillt 
&  DowningtowD  Railway  Company  did  not  possess  a  chartei 
to  build  a  road  over  Brandywine  and  Wallace  avenues;  that 
while  the  charter  of  that  company  issued  on  June  lOth  imme 
diately  secured  to  it  the  right  to  occupy  Brandywine  avenue 
the  amendment  to  the  charter  route,  the  exempli  fication  o 
the  record  of  the  extension  over  Wallace  avenue  filed  in  thi 
office  of  the  secretary  of  the  commonwealth  on  June  26th,  wa 
ineSectual  to  secure  that  avenue  to  the  Coatesville  &  Down 
ingtown  Company  until  after  the  expiration  of  thirty  days 
or  until  after  July  26th, — a  date  subsequent  to  that  npoi 
which  the  defendant  received  its  charter.  The  defendant 
depending  upon  this  proposition,  contends  that  its  route  ove 
Wallace  and  Brandywine  avenues  coincided  with  that  pre 
viously  secured  by  the  Downingtown  &  Coatesville  Compan; 
only  upon  Brandywine  avenue,  a  distance  of  about  1,600  feet 
and,  claiming  that  under  the  act  of  1901  a  coincidence  o 
routes  not  in  excess  of  2,500  feet  is  permitted,  urges  that  thi 
issuance  of  its  charter  was  not  in  violation  of  the  prohibitioi 
contained  in  the  act  of  1901.  Can  the  provision  found  ii 
section  4  of  the  act  of  igoi,  'and  no  right  toactnally  construe 
the  same  [the  extension]  shall  vest  nntil  after  thirty  day: 
from  the  filing  of  said  exemplification,'  be  construed,  as  coan 
sel  for  defendant  has  ni^ed  it  should  be,  as  deferring  for  thirt: 
days  not  only  the  right  to 'actually  construct,'  but  also  tbi 
vesting  of  a  franchise  in  the  route  covered  by  the  eztensioi 
filed?  The  section  under  consideration  gives  to  any  compan; 
incorporated  under  the  act  authority  to  adopt  extensions,  and 
as  requisite  to  the  establishment  of  an  extension,  exacts  ni 
more  of  such  company  than  that  its  resolution  to  extend  ove 
a  route  described  shall  be  recorded  in  the  appropriate  re 
corder's  office,  and  that  an  exemplification  of  this  record  shal 
be  filed  in  the  office  of  the  secretary  of  the  commonwealth 
When  a  company  has  resolved  apon  an  extension,  has  bad  it 
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resolation  recorded,  and  has  duly  filed  an  exemplification  of 
this  record,  it  has  done  everything  required  of  it  to  establish 
an  extension,  and  is,  we  think,  immediately  invested  with  a 
franchise,  with  an  exclusive  privilege  in  the  streets  covered 
by  the  extension.  It  is  only  the  'right  to  actually  construct' 
the  extension  which  is  deferred  for  thirty  days  after  the  date 
oi  filing  the  exemplification.  The  prohibition  to  construct 
the  extension  for  thirty  days  was  introduced  probably  to 
secure  a  period  within  which,  in  advance  of  the  streets  being 
actually  occupied  by  the  extension,  opportunity  would  be 
afforded  for  investigating  the  validity  of  the  extension ;  so 
that,  in  case  it  should  be  successfully  attacked  within  the  period 
for  some  informality  or  substantial  unsoundness,  the  streets 
would  be  protected  from  incumbrance.  As  before  stated, 
however,  the  legal  adoption  of  an  extension  is  consummated 
with  the  filing  of  the  exemplification,  and  the  franchise  in 
the  extension  route  must  then  immediately  arise.  In  Hannum 
V.  Railway  Co.,  200  Pa.  44,  49  Atl.  789,  the  court  says: 
*  Undoubtedly  a  company  having  a  charter  route  and  legally 
adopted  extensions  may  begin  the  construction  at  any  point 
most  convenient  to  itself.  *  *  *  There  are  here  a  trunk 
franchise  and  branch  franchises.'  This  language  of  the 
supreme  court  is  quoted  as  showing  that  a  company  secures 
its  trunk  (its  main  line)  franchise  when  its  charter  is  granted, 
and  that  it  secures  its  extensions,  or  branch  franchises,  when 
it  has  (as  soon  as  it  has)  'legally  adopted'  them.  A  provision 
in  the  act  of  1901  that  there  should  be  no  actual  construction 
of  the  charter  road  until  thirty  days  after  the  issuance  of  the 
charter  could  not  be  held  to  mean  that  no  franchise,  no  ex- 
clasive  privilege  in  the  charter  route,  would  attach  for  thirty 
days.  Neither  can  the  provision  that  is  in  the  act  of  1901, 
prohibiting  the  'actual  construction'  of  the  extension  for 
thirty  days,  be  held  to  mean  that  no  franchise,  no  exclusive 
privilege,  in  the  'legally  adopted,'  extension  route  attaches  for 
thirty  days. 

'The  provision  at  the  end  of  the  section  under  considera- 
tion, 'that  no  extension  or  branch  shall  be  constructed  on 
any  street  or  highway  upon  which  a  track  is  laid  *  *  * 
under  any  existing  charter,  at  the  time  of  the  filing  of  such 
exemplification,'  etc.,  is  in  itself  a  clear  indication  that  a 
railway  company's  right  to  appropriate  streets  for  an  exten- 
sion of  its  route  depends  upon  conditions  existing 'at  the  time 
of  the  filing'  of  the  exemplification,  and  that  when,  'at  the 
time  of  the  filing'  of  the  exemplification,  no  obstacle  to  the 
adoption  of  the  extension  exists,  the  extension  franchise  over 
the  streets  covered  instantly  arises.  To  give  to  the  prohibition 
to  construct  an  extension  until  thirty  days  after  filing  the  ex- 
emplification the  effect  claimed  for  it  by  the  defendant,  would 
he  to  defeat  the  controlling  scheme  and  purposes  of  the  act  of 
1889  and  its  supplements.  The  policy  of  the  commonwealth, 
as  reflected  in  our  street  railway  legislation,  is  that  not  more 
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than  one  company  BhatI  be  permitted  to  occapT  a  street.  I 
as  is  contended  in  behalf  of  the  defendant,  a  cotnpany  secure 
no  franchise  in  the  ronte  of  its  extension  nntil  thirty  days  aft( 
its  lee&i  adoption,  and  conseqnently  a  second  company,  dario 
the  thirty  days,  can  legally  secare  a  charter  covering  the  sam 
route  as  the  extension,  then  the  way  is  open  for  two  con 
pantes  to  obtain  rights  to  boild  roads  npon  the  same  streets  { 
the  same  time.  At  the  end  of  thirty  days  the  company  thi 
leeally  adopted  an  extension  will  be  authorized  to  constrn( 
that  extension,  and  the  company  incorporated  during  tb 
thirty  days  with  a  coincident  ronte  will  be  authorized  t 
occupy  tbe  same  streets.  Applyins  the  defendant's  contei 
tion  to  its  situation  and  that  of  the  Coatesville  &  Downini 
town  Company,  the  result  above  pointed  out  is  exemplifiei 
On  Jane  26tfa  the  Coatesville  &  Downiugtown  Compan 
legally  perfected  the  adoption  of  an  extension  over  Wallac 
avenue.  Neither  within  the  thirty  days  next  ensuins  u( 
since  was  any  attempt  made  to  question  the  validity  of  tb 
extension;  nor  can  it  be  doubted  that,  in  so  far  as  the  stal 
could  give  authority,  this  company  was  invested  with  a  righ 
after  thirty  days  from  June  26th,  to  'actually  construct'  i 
road  oii  Wallace  avenue.  During thesethirtydaysthedefeni 
ant  secured  its  charter  to  constrnct  a  road  over  Wallac 
aveane.  If  defendant's  proposition  be  true,  that  during  tt 
thirty  days  the  Coatesville  &  Downingtown  Company  had  i 
franchise  in  its  exteosion  route  which  precluded  the  lawf 
issuance  of  defendant's  charter,  then  has  the  state  authorize 
both  the  Coatesville  &  Downingtown  Company  and  tt 
defendant  company  to  build  roads  on  Wallace  avenue  at  tt 
same  time.  Sucb  a  situation,  we  are  clear,  is  not  Intended  I 
the  law,  and  the  defendant's  contention  that  during  the  thin 
days  immediately  following  the  Coatesville  &  Downingtov 
Company's  adoption  of  the  extension  over  Wallace  avenue  tl 
defendant  could  lawfully  be  invested  with  a  charter  franchii 
to  occupy  that  avenue  is  manifestly  opposed  to  tbe  obvioi 
design  of  existing  railway  legislation  that  the  streets  and  big 
ways  of  the  commonwealth  shall  not  be  occupied  by  moj 
than  one  company  at  a  time. 

"What  the  supreme  court  say  io  Homestead  St.  Ry. 
Pittsburg  &  H.  Electric  St.  Ry.,  i66  Pa.  162,  30  Atl.  950, 
Am.  &  Eng.  R.  Cas..  N.  S..  97,  98,  27  L.  R.  A.  383,  relatii 
to  the  status  of  railway  companies  with  conSicting  rootc 
and  the  state's  policy  as  to  the  occupancy  of  streets  under  tl 
railway  act  of  1899,  applies  with  equal  force  since  the  passai 
of  the  supplement  of  1901:  'The  language  of  the  first  sectic 
expressly  limits  even  the  right  of  incorporation  to  such  coi 
panics  only  as  are  formed  for  the  purpose  of  constrnctin 
maintaining,  and  operating  a  street  railway  on  any  street  1 
highway  upon  which  no  track  is  laid,  or  authorized  to  be  l&i 
or  to  be  extended  under  any  existine  charter.'  That  is,  tl 
statutory  power  of  incorporation  can  only  be  executed  in  bv 
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of  a  company  which  will  construct  and  operate  a  railway  on 
a  street  or  highway  apon  which  ^no  track  is  laid  or  authorized 
to  be  laid'  under  any  existing  charter.  There  can  be  but  one 
meaning  to  these  words,  and  that  is,  if  the  track  is  already 
laid,  or  even  authorized  to  be  laid,  on  the  proposed  street  or 
highway,  then  there  can  be  no  incorporation  of  such  company. 
It  cannot  come  into  existence ;  and,  as  a  matter  of  course,  if 
a  charter  should  be  obtained  in  such  circumstances,  it  would 
be  simply  nugatory.  It  could  confer  no  power  in  hostility 
with  the  law  of  its  creation.  It  seems  to  us  that  there  can  be 
no  more  convincing  proof  than  this  that  it  is  the  settled,  fixed 
policy  of  the  commonwealth,  as  determined  by  this  legisla- 
tion, that  there  shall  be  no  more  than  one  lawfully  authorized 
street  passenger  railway  track  laid  upon  the  same  street  or 
highway  at  the  same  time. 

''As  the  result  of  a  careful  consideration  of  the  position 
taken  by  the  defendant's  counsel,  we  are  unable,  for  the  rea- 
sons given,  to  sustain  his  contention.  We  are  of  opinion 
that,  immediately  upon  the  Coatesville  &  Downingtown  Rail- 
way Company  filing  the  exemplification  of  the  record  of  its 
extension  over  Wallace  avenue,  a  franchise  over  that  street 
vested  in  the  company,  by  virtue  of  which  at  the  end  of  thirty 
days  it  had  the  state's  authority  to  'actually  construct'  the 
extension.  This  being  true,  no  charter  could  lawfully  issue 
after  June  26th,  the  date  of  filing  the  exemplification,  to 
another  company,  to  build  a  road  upon  a  route  including  Wal- 
lace avenue.  As  we  find  that  the  routes  of  the  two  companies 
are  coincident  over  Wallace  avenue,  about  2,600  feet,  as  well 
as  over  Brandywine  avenue,  about  1,600  feet,  in  all  approx- 
imately 4,200,  it  is  not  necessary  to  determine  whether 
a  coincidence  of  routes  not  in  excess  of  2, 500  feet  is  sanc- 
tioned, as  claimed  by  the  defendant,  or  whether,  as  urged  by 
the  plaintiff,  it  is  unlawful,  since  the  passage  of  the  act  of 
1901,  to  incorporate  a  company  with  a  route  at  all  conflicting 
with  that  previously  secured  by  an  akeady  existing  company. 

''The  defendant's  second  and  final  proposition  in  support 
of  its  motion  for  new  trial  is  that,  if  the  law  did  not  sanction 
the  issuance  of  its  charter,  if  through  mistake  its  charter  was 
granted  in  violation  of  law,  the  state  is  powerless  to  recall  it ; 
that  the  defendant  had  a  right  to  presume,  when  it  obtained 
and  paid  for  its  charter,  that  it  was  lawfully  issued,  and 
advantage  could  not  now  be  taken  by  the  commonwealth  of 
any  error  committed  by  its  agencies.  We  are  unable  to  sub- 
scribe to  this  doctrine.  The  agencies  of  the  state,  represent- 
ing the  people,  could  confer  upon  the  defendant  only  such 
franchises  as  the  laws  made  by  the  people's  representatives 
sanctioned.  The  defendant  took  its  charter  with  knowledge 
that,  if  it  was  issued  contrary  to  law,  it  was  a  nullity.  The 
defendant  and  the  commonwealth's  agents  were  alike  abso- 
lutely subject  to  the  law  and  conditions  controlling  the  issuance 
of  the  charter,  and  the  defendant  company  was  as  powerless 
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to  take  any  advaat^e  aeaiostthe  state,  tinder  a  charter  issui 
in  bostility  to  the  law  of  its  creatioa,  as  were  the  state 
agents  powerless  to  give  sncb  a  charter  any  life.  That  the  sta 
can  successfally  demand  the  cancellation  of  a  charter  n 
authorized  by  law,  whether  the  charter  was  issued  wholly  oi 
side  the  provisions  of  any  act  of  assembly,  or  whether,  nnd 
legislation  providing  for  the  granting  of  such  a  charter, 
was  issued  in  direct  and  sahstantial  antagonism  to  the  pi 
visions  of  sncfa  legislation,  is  not,  we  think,  open  to  dout 
'We  are  in  no  donbt  of  the  power  of  the  court  to  revoke  tb 
alleged  charter.  It  never  was  a  charter.  It  was  not  anthc 
ized  by  any  act  of  assembly,  and  is  absolutely  void.  Had 
been  authorized  by  the  act  of  1874.  it  could  only  be  reachi 
by  a  quo  warranto.  Bat  a  void  charter  confers  no  tights,  ai 
the  court  below  was  jastified  in  revoking  the  order  whii 
gave  it  an  apparent  validity.'  In  re  National  Indemnity 
Endowment  Co.,  142  Pa.  450,  21  Atl.  879.  Prior  to  Ju 
10,  1901,  the  Coatesville  &  Downingtown  Railway  Compan 
by  virtue  of  its  charter  route  and  legally  adopted  eztensio 
bad  a  charter — had  f ranch ises^irom  the  ptate  to  build  a  ro; 
over  Brandywine  and  Wallace  avenues,  a  distance  of  abo 
4,200  feet.  This  being  true,  then  under  the  oneqnivocal  la 
guage  of  the  acts  of  assembly  by  virtue  of  which  the  defends 
took  its  cbarter  the  issuance  of  that  charter  on  July  10,  tgc 
purporting  to  authorize  the  building  of  a  road  over  a  route  i 
eluding  Wallace  and  Brandywine  avennes,  was  express 
forbidden,  and  what  is  said  in  the  opinion  of  the  court 
Homestead  St.  Ry.  v.  Pittsburg  &  H.  Electric  St.  Ry.,  sapi 
exactly  declares  the  resulting  status  of  the  defendant :  'The 
can  be  but  one  meaning  to  these  words,  and  that  is,  if  a  trai 
is  already  laid,  or  even  authorized  to  be  laid  on  the  proposi 
street  or  highway,  then  there  can  be  no  incorporation  of  sm 
company.  It  cannot  come  into  existence;  and,  as  a  matt 
of  course,  if  a  cbarter  should  be  obtained  ander  such  circui 
stances,  it  would  be  simply  nugatory.  It  could  confer  1 
power  in  hostility  with  the  law  of  its  creation.'  While  tl 
defendant's  charter  purports  to  be  a  grant  by  the  state  of  c( 
tain  franchises,  it  is  in  fact,  for  the  reasons  given,  a  me 
nullity,  and  the  state  is  entitled  to  have  it  forfeited. 

"In  determining  the  issue  here  framed  between  the  coi 
monwealth  and  the  defendant,  we  have  not  been  unmindful 
the  fact  that  a  decision  adverse  to  the  defendant  may,  in  i 
present  situation,  cause  it  serious  injury,  and  may  retard  tl 
construction  of  a  railway  between  points  which  the  coi 
munity  is  interested  in  having  connected.  For  these  reaso 
the  questions  presented  by  this  litigation  have  been  consider 
with  more  than  ordinary  care  by  both  members  of  the  com 
and  the  conclusion  to  dismiss  the  motion  for  new  trial  h 
been  reached  only  after  mature  deliberation  has  resulted 
the  conviction  that  no  error  was  committed  in  instroctingt 
jury  to  render  a  verdict  in  favor  of  the  commonwealth. 
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''The  rale  to  show  cause  why  a  new  trial  shall  not  be  granted 
is  dismissed." 

Argned  before  McCOLLUM,  C.  J.,  and  DEAN,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

J.  Frank  E.  Hause,  for  appellant. 

George  Quintard  Horwitz,  John  P.  Elkin,  Atty.  Gen., 
Albert  B.  Kelley»  and  Thomas  W.  Pierce,  for  the  Common- 
wealth. 

PER  CURIAM.     Under  the  general  railway  act  of  1889  and 
supplements,  a  charter  was  issue  June  10,  1901,  to  the  Coates- 
ville  &  Downingtown  Railway  Company  to  construct  its  road, 
on  a  route  including  Brandywine  avenue,  in  Downingtown, 
to  Lancaster  avenue,  a  distance  of  1,600  feet.     On  June  26, 
1901,  an  exemplification  for  an  extension  on  Wallace  avenue 
to  the  northern  limits  of  the  borough,  a  distance  of  2,600 
feet,  was  filed  in  the  office  of  the  secretary  of  the  common- 
wealth.    On  July  10,  1901,  the  appellant,  the  Uwchlan  Rail- 
way Company,  took  out  a  charter  to  construct  its  railway  on  a 
route   including  two  of  the  same  streets  already  taken  by 
appellee, — Brandywine  and   Wallace  avenues.     The  appel- 
lant  failed    to    obtain    immediately    the    consent    of    the 
borough  of  Downingtown  to  occupy  the  two  streets.     The 
appellee  did  obtain  such  consent.     The  commonwealth  sug- 
gesting that  the  Uwchlan  Railway  Company  had  no  authority, 
under  the  facts,  to  a  location  on  these  streets,  at  her  instance 
this  quo  warranto  was  issued.     At  the  trial  the  court  below 
pro  forma  directed  a  verdict  for  plaintiff,  reserving  the  right 
to  consider  the  legal  question  involved  on  a  motion  for  a  new 
trial.    After  full  argument  of  this  motion,  the  learned  trial 
judge  directed  judgment  to  be  entered  on  the  verdict.     His 
reasons  in  the  opinion  filed  are  ample  and  convincing,  and  on 
that  opinion  we  affirm  the  judgment.     He  very  clearly  shows 
that  the  whole  policy  of  street  railway  law  heretofore  has  been 
to  prevent  conflict  as  to  routes  on  the  streets  between  rival 
companies  by  prohibiting  any  incorporation  of  a  company  to 
adopt  a  street  on  which  a  track  is  laid  or  authorized  to  be 
laid.    Homestead  St.  Ry.  v.  Pittsburg  &  H.  Electric  St.  Ry., 
166  Pa.  162,  30  Atl.  950,  I  Am.  &  Eng.  R.  Cas.,  N.  S.,  97,  98,, 
27  L.  R.  A  383.     As  to  the  argument  that  under  section  14  of 
the  act  of  1889  and  the  amendments  thereto  in  the  acts  of 
189s  atnd  1901  authority  is  given  to  even  appropriate  2, 500 
feet  of  the  rails  laid  on  the  same  street  or  highway,  it  is  suffi- 
cient to  say  that  in  Petition  of  Philadelphia,  M.  &  S.  St.  Ry. 
Co.  (Appeal  of  Chester,  D.  &  P.  Ry.  Co.)  53  Atl.  191  (argued 
February  10,  1902,  opinion  handed  down  this  day),  we  have 
declared  the  amendments  to  that  section  of  the  act  unconsti- 
tutional. 

The  judgment  is  affirmed. 
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Louisville  &  N.  R.  Co.  v.  Steenberger. 

{Court  of  Appeals  of  Kentucky,  Oct.  17,  igoi.) 

[69  S.  W.  Rep.  1094.] 

Injury  to  PMMngtti* — Nagllgence  of  Sarvants — Appeal — Review.* 

Where,  in  enaction  for  injuries  to  a  passeog'er,  in  which  it  wu 
alleg-ed  that  the  upper  end  of  bis  elbow  nas  fractured  by  the  brake- 
man'a  striking-  it  with  a  foottioard,  the  evidence  was  very  coofiictin^ 
aa  to  whether  the  fracture  was  so  caused,  a  verdict  for  plaintiff  will  not 
be  disturbed  on  appeal. 
Same— Inatructiona. 

Where,  in  an  action  for  injuries  to  a  passenger,  there  was  no  proof 
that  the  injury  was  an  unavoidable  accident,  but  the  entire  evidence 
w»a  directed  to  the  questioa  whether  the  brakeman  in  fact  struck  the 

filaintiff  with  a  foottward  and  fractured  his  elbow,  an  instruction  that 
f  the  plaintiff  was  being-  carried  as  a  passenger,  and  an  employee  of 
the  defendant,  while  eng-at^ed  in  performing  his  duties,  atruck  plaintiff 
OD  the  elbow,  thereby  inflicting  any  injury,  the  jury  should  find  for 
plaintiff  in  damages,  was  not  objectionable  on  the  ground  that  it  made 
defendant  liable  for  the  injury  without  regard  to  the  question  of  neg- 
ligence. 

Appeal  from  circait  conit,  Liacolo  county. 

"Not  to  be  officially  reported." 

Action  by  J.  D.  Steenberger  aeainat  tbe  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

J.  W.  Alcorn  and  B.  D.  Warfield,  for  appellant. 

Robt.  Harding  and  R.  C.  Warren,  for  appellee. 

HOBSON,  J.  Appellee  was  a  paasenger  on  one  of  appel- 
lant's trains  from  Glasgow  to  Crab  Orchard,  Ky.  As  they 
approached  tbe  tunnel  on  Muldraugb's  Hill,  the  brakeman 
came  in  with  a  footboard  ordinarily  used  to  light  lamps  in  tbe 
coach.  He  placed  tbe  footboard  upon  the  arms  of  two  oppo- 
site seats,  and  got  upon  it  to  light  the  lamp.  According  to 
the  evidence  of  appellee,  he  hurriedly  left  the  car  after  light- 
ing the  lamps,  and  threw  his  board  under  a  seat.  Ill  doing 
this,  appellee  claims,  the  brakeman  struck  him  on  the  crazy 
bone  of  his  elbow  with  the  board,  as  bis  arm  was  resting  on 
tbe  arm  of  his  seat  next  to  the  aisle,  fracturing  tbe  bone  and 
inflicting  a  very  painful  injury.  The  proof  for  the  defendant 
tended  to  show  that  the  plaintifl  was  not  struck  by  tbe  board, 
and  that  his  arm  was  hurt  before.  The  physicians  who 
dressed  bis  arm  show  clearly  that  the  bone  was  fractured  and 
that  the  nerve  was  injured ;  and  there  are  some  circumatances 
in  the  case  from  which  tbe  jury  were  warranted  in  concluding 
that,  although  plaintiS's  arm  bad  been  sore  before,  the  fractore 
occurred  on  this  trip.  The  evidence  was  very  conflicting. 
There  was  a  verdict  for  the  plaintifl  for  $400,  and  we  do  not 
think  we  ought  to  disturb  it,  under  the  proof,  on  the  groond 
that  it  is  against  the  evidence. 

)  passengers  for  the  n^lifrencc  of 


1 

I 

I 

t 

1 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S        385 

IfOuUville  &  N.  R.  Co.  v.  Steenberg^er 

The  coort  instructed  the  jury  that  if,  while  the  plaintiff 
was  being  carried  as  a  passenger  on  defendant's  train,  an  em- 
ployee of  defendant,  while  engaged  in  performing  his  train 
duties,  struck  plaintiff  on  the  elbow  with  a  footboard,  thereby 
inflicting  any  injury  on  him,  they  should  fidd  for  him  in  dam- 
ages. It  is  earnestly  complained  that  it  was  error  for  the  court 
to  make  the  defendant  liable  for  the  injury,  without  regard  to 
the  question  of  negligence,  and  it  is  urged  that  the  court 
should  have  submittea  the  question  of  negligence  on  the  part 
of  the  brakeman  in  handling  the  footboard.  It  was  the  duty 
of  the  defendant  to  carry  its  passengers  safely.  If  a  lamp  or 
any  part  of  the  car  had  fallen  upon  him,  it  would  be  prima 
facie  negligence  for  which  it  would  be  liable.  When  it  assigns 
a  passenger  a  seat,  it  is  its  duty  to  carry  on  the  necessary 
operations  of  its  train  without  injury  to  the  passenger.  In 
Thomp.  Neg.  §  2754,  the  rule  is  thus  stated:  ''But  when  the 
plaintiff  has  sustained  and  discharged  this  burden  of  proof 
[that  is,  has  shown  that  he  was  injured,  and  connected  the 
defendant  with  the  injury]  by  showing  that  the  injury  arose 
in  consequence  of  the  failure;  in  some  respect  or  other,  of  the 
carrier's  means  of  transportation,  or  the  conduct  of  the  carrie]:'8 
servants,  then,  in  conformity  to  the  maxim,  'Res  ipsa  loquitur,' 
a  presumption  arises  of  negligence  on  the  part  of  the  carrier 
or  his  servants."  In  section  2760,  he  says:  "The  same  pre- 
sumption arises  where  an  injury  proceeds  from  an  act  or 
omission  of  the  servants  of  the  carrier,  and  operates  to  shift 
the  bnrden  upon  the  carrier."  In  the  case  before  us  there 
was  no  proof  that  the  injury  was  an  unavoidable  accident. 
On  the  contrary,  the  entire  evidence  was  directed  to  the 
question  whether  the  brakeman  in  fact  struck  the  plaintiff 
with  the  footboard,  and  there  was  nothing,  therefore,  but 
this  question  to  be  submitted  to  the  jury. 

The  plaintiff  had  taken  the  deposition  of  S.  H.  Compton, 
a  passenger  who  was  sitting  by  his  side  in  the  same  seat  at 
the  time  of  his  alleged  injury.  Compton  lived  more  than  30 
miles  from  the  county  seat  where  the  trial  took  place.  The 
defendant,  however,  had  Compton  present  at  the  trial,  and 
objected  to  the  plaintiff's  reading  his  deposition.  The  court 
allowed  the  plaintiff  to  read  the  direct  examination  from  the 
deposition,  and  then  allowed  the  defendant  to  put  the  wit- 
ness on  the  stand  and  cross-examine  him  before  the  jury. 
This  is  earnestly  complained  of,  but  we  do  not  see  that  there 
was  any  substantial  prejudice  of  the  defendant's  rights,  for  the 
reason  that  the  cross-examination  of  the  witness  before  the 
jury  covered  the  whole  ground,  and  he  only  stated  that  he 
heard  the  plaintiff  complain  of  being  hurt,  but  did  not  know 
whether  he  was  struck  by  the  footboard  or  not. 

It  is  also  complained  that  the  plaintiff  was  allowed  to  intro- 
duce evidence  of  his  good  character.  This  would  have  been 
improper  if  the  defendant  had  not  assailed  his  character,  but 
on  the  cross-examination  of  Dr.   Doores,   a  witness  for  the 
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plaintiff,  the  defeadant  had  shown  that  plaintiff's  charactei 
for  tnitb  was  not  "first-ciasa."  After  this  evidence  wa: 
brought  out  by  the  defendant,  the  court  properly  allowed  tbi 
plaintifi  to  introduce  evidence  sustaining  his  character. 

On  the  whole  case,  we  see  no  substantial  error  to  the  prej 
udice  of  appellant.     Judgment  affirmed. 

Carriers  of  Passengers— Liability  for  Negligence  of  Servants. 
-  Althoug-h  a  carrier  of  passengers  has  exercised  due  care  in  the  aelec 
lion  of  his  servants  and  has  no  knowledg'c  of  their  incompetenc 
{Bishop  V.  Stockton,  Fed.  Cas.  No,  1,440,  affirmed  in  45  U.  S.  156,  11  L 
Ed.  918  ;  Grand  Rapids,  etc.,  S.  Co.  v.  EUisoD,  117  Ind.  234.  20  N.  E 
135,  39  Am.  &  Enp.  R.  Cas.  480;  Gillenwater  v.  Madison,  etc.,  R.  Co. 
5  Ind.  339,  61  Am.  Bee.  101],  he  is  Liable  to  pasaeng-ers  who  are  damag-a 
by  their  negrlif^eace  (Philadelphia,  etc.,  R.  Co,  v.  Derby,  SS  U.  S.  46S 

14  L.  Ed.  502  ;  Doyle  v.  Boston,  etc.,  R.  Co.,  82  Fed.  869,  27  C.  C.  A 
264;  Peck  f.  Neil,  3  McLean  [U.  S  ]  22,  Fed.  Cas.  No.  10,892  ;  Alabam: 
etc. ,  R.  Co.  V.  Siniard,  123  Ala,  SS7,  26  So.  689 ;  Black  v.  Carrollton  B 
Co.,  10  La.  Ann.  33,  63  Am.  Dec.  586 ;  Koetter  v.  Manhattan  R.  Co.,  5 
Hun  [N.  Y.]  623.  13  N.  Y.  Supp.  458,  afijirmed,  nithout  opinion,  in  12 
N.  Y.  668,  30  N.  E.  65),  when  actin(f  within  the  scope  of  their  emploj 
ment.  Sherman  v.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62,  4  Am.  &  Eng.  fi 
Caa.  589,  37  Am.  Rep.  423 ;  Lakin  v.  Oregon,  etc.,   R.  Co.,  15  Ore.   22( 

15  Pac.  641  ;  Missouri,  etc.,  R.  Co.  v.  Perry,  8  Tei.  Civ.  App.  78,  27  S 
W.  496  ;  International,  etc.,  R.  Co.  v.  Armstrong,  4  Tex.  Civ.  App.  14« 
23  S.  W.  236.  And  he  is  not  relieved  of  liability  because  the  particnla 
act  was  not  authorized  or  ratified  by  him  (Louisville,  etc.,  R.  Co,  i 
Kelly,  92  Ind.  371,  47  Am.  Rep.  149  ;  Terre  Haute,  etc.,  R.  Co.  v.  Jack 
Bon.  81  Ind.  19.  6  Am.  &  Eng.  R.  Cas.  178  ;  Gillenwater  v.  Madison 
etc.,  R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101),  or  because  the  servant  ma; 
have  exceeded  his  detailed  instructions.  Gray  v,  Boston,  etc.,  R.  Co. 
168  Mass.  20,  46  N.  E.  397,  The  carrier  is  liable  even  though  the  pai 
ticular  act  causing  the  injury  was  done  in  disregard  of  the  genera 
orders  or  special  command  of  the  carrier.  Philadelphia,  etc.,  R.  Co,  t 
Derby,  55  U.  S.  468,  14  L.  Ed.  502  ;  Heenrich  v.  Pullman  Palace  Ca 
Co.,  10  Sawy.  (U.  S.)  80,  20  Fed.  100,  18  Am.  &  Eng.  R,  Caa.  379;  Lak 
Shore,  etc.,  R.  Co.  v.  Brown,  123  111.  162,  178,  14  N.  E.  197  ;  FitMim 
mona  f .  Milwaukee,  etc.,  R.  Co.,  98.  Mich.  257,  57  N.  W.  127  ;  Lacka 
wanna,  etc.,R.  Co.  ii.  Chenewith,  52  Pa.  St.  382,  91  Am.  Dec,  168 
Redding  v.  South  Carolina  R.  Co.,  3  S.  Car.  1,  16  Am.  Rep.  681.  Th< 
result  of  the  authorities,  then,  is  that  the  liability  of  the  carrier  fo 
the  negligence  of  his  servants  depends,  not  upon  whether  the  particn 
lar  act  was  authorized,  nor  even  upon  whether  it  was  forbidden,  bn 
upon  whether  the  servant  was,  when  he  caused  the  injury,  acting 
within  the  line  of  his  duties  or  the  scope  of  his  employment. 

Thbodor  Mbgaardkk, 


Neal  V.  Wilmington  &  N.   C.  Electric  Ry.  Co. 

{Superior  Court  of  Delaware,  New  Caitle,  Feb.  13,  /got.) 
[53  Atl.  Rep.  338.] 
Negligence— Questions  of  Law  and  Questions  of  Fact. 

What  constitutes  negligence  is  a  question  of  taw,  but   whether  negli 
gence  exists  in  a  particular  case  is  a  question  of  fact. 
Electric  Railways — Fallen  Wires — Degree  of  Care. 

Where  a  guy  wire  supporting  an  electric  trolley  line  fell  and  becami 
charged  with  electricity,  and  defendant  company  had  notice  thereol 
it  was  its  duty  to  exercise  such  care  to  prevent  injury  aa  a  reasonabl; 
prudent  man  wonld  exercise  under  the  circumstances,  considering  thi 
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igcroUH  cbarkcter  of  the  wir«,  the  exUting  condltiona,  aod  aurroaad- 


r«  Requirsd  of  Traveler  on  Highway. 

^  traveler  on  a   hlghwa]-   ia  entitled  to  aaanine  that   it  la  reaaonablr 

e,  and,  wbile  required   to  use  reasonable  care  and  caution   to  avoid 

iger,  is  not  required  to  search  for  obstractions  and  dangers  therein. 

wimate  Cause. 

Fbere  the  proximate  cause  of  the  death  of  plaiatiff's  intestate  was 

eadant'a  negligence  in  permitting  a   guy  wire   to  fall   into  a   street 

I  become  charged  with  electricit;,  it  was  immaterial  that  the  negli- 

ice  of  some  third  person  may  have  contributed  to  the  accident. 

ith  by  Wrongful  Act — Measure  of  Damages.* 

'he  measure  of  damages  for  the  wrongful  killing  of  plaintiff's  Intes* 

t  a  snch  a  sum  as  deceased  would  probably  have  earned  in  his  busi- 

A  during   his   life,  and   left  as   his  estate,   considering  hie   age,   hia 

lity  and  disposition  to  labor,  and   his  habits  of   living  and   expendi- 

^ction  hj  William  H.  Neal,  as  administrator  of  Harry  Neal, 
:eased,  against  the  Wilminetoo  &  New  Castle  Electric  Rail- 
y  Company  for  the  wronelnl  killioe  of  plaintiff's  decadent, 
rdict  ior  plaintifi. 

Vrsaed  before  LORE,  C.  J.,  and  PENNEWILL  and 
)YCE.  JJ. 

William  S.  Hilles,  Robert  H.  Richards,  and  David  Rein- 
:dt,  for  plaintiff. 

lames  W.  Ponder  and  Charles  M.  Cnrtis,  for  defendant. 
PENNEWILL,  J.  (chai^inK  jnry).  In  this  case  the  plain- 
,  William  H.  Neal,  administrator  of  Harry  Neal,  deceased, 
ska  to  recover  for  the  defendant,  the  Wilmington  &  New 
stle  Electric  Railway  Company,  damages  for  the  death  of 
d  Harry  Neal,  which  death  was  caused,  the  plaintiff  alleges, 
the  negligence  of  the  defendant  company.  It  is  averred  by 
:  plaintiff  that  a  guy  wire  that  was  cooDected  with  and 
med  a  part  of  the  defendant's  railway,  and  which  served 
hold  the  main  trolley  wire  in  position,  was  on  the  morning 
November  26,  1900,  found  to  be  broken  and  lying  in  or 
>DK  tbe  public  highway  at  Guthrie's  switch;  that  said  guy 
re  had  come  in  contact  with  a  live  wire  and  was  charged 
tb  electricity,  and  that,  although  a  motorman  of  one  of  the 
leodant's  cars  has  notice  early  in  the  morning  of  that  day 
the  condition  of  said  wire,  the  defendant  negligently  per- 
tted  the  same  to  remain  for  several  boars  in  the  highway 
auch  manner  and  position  that  the  said  Harry  Neal,  while 
vfnily  walking  in  or  along  the  highway  at  said  switch,  came 
contact  with  the  wire  and  was  killed  thereby;  and  that  be 
e  said  Harry  Neal  was  at  the  time  of  the  accident  free  from 
r  contributory  negligence.  Such  is  the  contention  of  the 
lintifi.  The  defendant  company  contends  that  it  was  not 
ilty  of  any  negligence  that  was  the  proximate  cause  of  the 
cident;  that  as  soon  as  possible  after  notice,  and  before  the 
cident  to  Harry  Neal,  a  servant  of  the  company  removed 
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the  wire  (rom  the  road  and  pathway,  across  the  briers  ai 
bashes,  and  into  a  ditch,  so  that  it  was  ao  longer  in  a  da 
Eerous  position,  and  that  it  (the  said  compaQy)  exercised  i 
the  care  and  prudence  that  was  reqaired  under  the  law  or  tfa 
was  demanded  for  the  safety  of  the  public.  The  defends 
further  contends  that  the  accident  was  caused  by  the  contri 
utory  neifliKence  of  the  said  Hairy  Neal,  who,  it  contend 
was  playing,  romping,  and  carelessly  proceedise  in  said  roa 
or  by  the  act  of  some  one  other  than  the  defendant.  The  sa 
defendant  therefore  denies  that  it  is  in  any  way  liable  for  t1 
death  of  said  Neal. 

With  the  facts,  gentlemen,  that  you  have  beard  from  tl 
witnesses,  the  court  have  nothing  to  do.  The  evidence  is  f 
your  consideration  and  determination,  applying  thereto  tl 
law  as  we  shall  declare  it  to  you.  This  action  is  based  i 
negligence,  and  it  is  proper  that  we  should  explain  to  yi 
what  negligence,  in  legal  contemplation,  is.  It  has  bei 
defined  by  this  court  to  be  the  want  of  ordinary  care;  that . 
the  want  of  such  care  as  a  reasonably  prudent  and  careful  mi 
would  exercise  under  like  circumstances.  What  constitnl 
negligence  is  a  question  of  law  for  the  decision  of  the  com 
but  whether  negligence  exists  in  the  particular  case  is  a  qni 
tion  of  fact  for  the  determination  of  the  jury.  It  is  theiefc 
for  you  to  determine  from  the  evidence  in  this  case  whetb 
there  was  any  negligence  on  the  part  of  the  defendant  tli 
caused  the  death  of  Harry  Neal. 

Negligence  is  never  presumed,  but  must  always  be  prov 
to  the  satisfaction  of  the  jury,  and  the  burden  of  proving 
rests  upon  the  plaintiff.  The  defendant  can  be  held  liat 
only  for  such  negligence  as  constituted  the  proximate  cause 
the  injury.  And  we  also  say  to  you  that  contributory  nee 
gence,  like  all  other  negligence,  cannot  be  assumed.  It  mi 
be  proved  to  the  satisfaction  of  the  jury  to  have  existed, 
order  to  exempt  the  defendant  from  liability  on  that  groan 

A  railway  company  is  bound*  under  the  law,  to  opeia 
and  manage  its  road  and  property  with  ordinary  care  and  di 
gence.  But  the  terms  "ordinary  care  and  diligence"  mi 
be  understood  to  import  all  the  care,  prudence,  and  diligeu 
which  the.peculiar  circumstances  of  the  case,  the  conditio 
existing  and  instruments  employed,  reasonably  require,  a 
such  as  a  reasonably  prudent  and  careful  man  would  exerci 
under  tike  circumstances.  The  care  and  prudence  reqair 
wilt  be  increased  or  diminished  according  as  the  ordinary  1: 
bility  to  danger  and  accident,  and  to  do  injury  to  others, 
increased  or  diminished  in  the  operation  and  use  of  the  ra 
way.  Or  as  has  been  said  by  this  court  in  another  ca; 
where  the  injury  was  caused  by  contact  with  an  electric  wii 
"In  such  cases  the  law  requires  that  usual  and  ordioa 
care  should  be  used,  which,  in  such  a  business  as  tb 
operated,  required  and  demanded  a  degree  of  care  and  diligeu 
proportionate  to  the  danger  or  mischief  that  was  hable 
ensue.     The  words  'usoal  and  ordinary  care'  mean  in  so 
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cases  nothing  more  or  less  than,  if  there  be  great  danger  and 
hazard  in  the  basiness,  there  should  be  a  corresponding  degree 
of  skill  and  attention  required  by  the  law."  Cook  v.  Electric 
Co.,  QHoust.  306,  32  Atl.  643.  It  was  the  duty  of  the  defend- 
ant company  to  exercise  reasonable  care  and  diligence  in 
removing  the  wire  that  caused  the  death  of  Harry  Neal  from 
its  dangerous  position,  and  reasonable  care  in  such  case  would 
be  such  care  as  a  reasonably  prudent  man  would  have  exer- 
cised under  the  circumstances,  considering  the  dangerous 
character  of  the  wire,  the  conditions  existing,  and  all  the  sur- 
rocnding  circumstances  surrounding  it.  It  is  for  you  to  say 
whether  the  defendant  did  exercise  reasonable  care  under  all 
the  circumstances  of  the  case. 

But  it  is  also  a  well-settled  principle  of  law  that  the  person 
injured  is  bound  to  use  ordinary  care,  prudence,  and  diligence 
to  avoid  the  accident  which  occurred  to  him,  and  the  care  and 
diligence  which  he  is  bound  to  exercise  must  be  in  proportion 
to  the  danger  to  be  avoided :  that  is  to  say,  he  is  bound  to  use 
such  care,  prudence,  and  diligence  as  a  reasonably  prudent 
man,  under  the  peculiar  circumstances  of  the  case,  would  ex- 
ercise to  preserve  himself  from  being  injured. 

It  is  admitted  that  the  defendant  company  was,  at  the  time 
oi  the  accident,  operating  the  railway  of  which  the  wire  that 
caused  the  death  of  Harry  Neal  formed  a  part;  and  it  is  not 
denied  that  the  accident  occurred  in  the  public  highway.  A 
traveler  on  such  highway  has  a  right  to  assume  that  the  same 
is  in  a  reasonably  safe  and  passable  condition.  And  while  it 
is  not  his  duty  to  be  searching  for  obstructions  or  dangers, 
nevertheless  the  law  imposes  upon  him  the  duty  to  employ 
his  natural  and  ordinary  senses,  and  use  all  reasonable  care 
and  caution,  to  avoid  danger. 

If  you  shall  believe  from  the  evidence  that  the  proximate 
cause  of  the  death  of  Neal  was  the  negligence  of  the  defend- 
ant,Jt  is  immaterial  that  the  negligence  of  some  third  per- 
son, if  any  such  exists,  may  have  in  some  way  contributed  to 
the  accident. 

If  you  believe  from  the  preponderance  of  the  testimony  in 
this  case  that  at  the  time  of  the  accident  the  defendant  was 
not  exercising  ''ordinary  care  and  prudence,''  as  we  have  de- 
fined those  terms  to  you,  and  that  such  negligence  was  the 
proximate  cause  of  the  death  of  Harry  Neal,  and  shall  also 
believe  that  said  Neal  was  free  from  any  negligence  on  his  part 
that  contributed  to  the  accident,  your  verdict  should  be  for  the 
plaintifi.  But  if  you  are  not  so  satisfied,  your  verdict  should 
be  for  the  defendant.  If  you  find  in  favor  of  the  plaintiff, 
your  verdict  should  be  for  such  a  sum  as  you  believe  from  the 
evidence  the  deceased  would  probably  have  earned  in  his 
business  during  his  life,  and  left  as  his  estate,  taking  into  con- 
sideration the  age  of  the  deceased,  his  ability  and  disposition 
to  labor,  and  habits  of  living  and  expenditures.     In  this  the 
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jary  sboold  be  governed  by  the  reasonable  rnles  croveniine 
human  experience  in  the  acquisition  and  retention  of  property 
under  the  circumstances  and  environments  surrounding  such 
a  life. 
Verdict  for  plaintiff  for  $4S0. 


Paynter  v.  Bridgeton  &  M.  Traction  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey^  June  i6^  /902,) 

[52  Atl.  Rep.  367.] 

Injury  to  Passenger — Presumption  of  Negligence. 

A  mere  fall  from  a  street  car,  without  any  evidence  to  show  how  the 
fall  was  occasioned,  raises  no  presumption  of  neg^lig^ence  on  the  part  of 
the  operators  of  the  car. 

Res  Ipsa  Loquitur. 

The  doctrine  of  res  ipsa  loquitur  is  applicable  only  when  the  thing 
shown  speaks  of  the  negligence  of  the  defendant,  not  merely  of  the 
happening  of  the  accident. 

(Syllabus  by  the  Court.) 

Error  to  supreme  conrt. 

Action  by  Bell  Paynter  against  the  Bridgeton  &  Millville 
Traction  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

J.  H.  Gaskill»  for  plaintiff  in  error. 
Walter  H.  Bacon,  for  defendant  in  error. 

GARRETSON,  J.  The  plaintiff  brought  soit  against  the 
defendant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant.  A  ver- 
dict was  rendered  for  the  plaintiff. 

The  plaintiff  was  a  passeneer  upon  the  defendant's  trolley 
car.  She  testifies:  That,  as  she  neared  her  destination,  she 
heard  the  bell  ring  for  the  car  to  stop.  She  looked  up  to  see 
if  the  conductor  rang  for  her,  and  he  bowed  to  indicate  that 
he  did,  and  she  arose  to  leave  the  car.  She  waited  a  moment 
for  the  car  to  stop.  She  waited  a  moment,  when  she  arose, 
and  then  stood  on  the  threshold  of  the  car  until  it  had  fully 
stopped ;  that  is,  as  she  says,  in  the  doorway,  inside,  in  the 
body  of  the  car.  Before  she  stepped  on  the  platform,  while 
she  stood  there,  she  turned  and  smiled  good  night  to  two  ladies 
in  the  car,  and  after  that  she  stepped  on  the  platform  and  was 
about  to  alight ;  and  while  she  was  in  the  act  of  alighting  she 
was  thrown  to  the  ground.  That  she  did  not  reach  the  ground 
standing  upright  on  both  her  feet.  That  the  first  she  knew 
she  was  on  her  feet,  and  some  one  was  holding  her  up.  That 
she  did  not  know  who  picked  her  up.  It  must  have  been 
either  Mr.  Laning  (a  passenger  and  witness  in  the  case)  or 
the  conductor.  Both  were  beside  her  when  she  regained  con- 
sciousness. That  she  did  not  get  off  the  car  in  safety  and 
then  fall  down.     That  she  did  not  g«t  off  the  car  in  safety  and 
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her  ankle  tnrn  onder  her.  lo  response  to  a  question,  ''What 
was  it  that  caused  you  to  become  separated  from  the  car?" 
she  answers,  ''I  thought  the  car — "  when  she  was  stopped  from 
farther  answering  by  objection.  On  cross-examination  she 
testifies  that  she  remembered  the  car  stopping  while  she  was 
on  her  feet  after  she  arose  from  her  seat,  and  it  came  to  a  full 
stop  before  she  went  on  the  platform;  and  her  cross-exami- 
nation then  proceeds  as  follows:  ''Q.  There  was  nothing  in 
the  motion  of  the  car  at  the  time  you  got  up  out  of  your  seat, 
or  the  time  you  reached  the  back  door  and  stepped  on  the 
phtform,  that  attracted  your  attention  ?  A.  Anything  that 
attracted  my  attention ?  0.  Yes;  in  the  motion  of  the  car? 
A.  I  can't  say  that  there  was  particularly.  Q.  Now  the  car 
did  not  start  again  until  after  you  had  fallen,  did  it.  A. 
I  am  not  allowed  to  say  what  I  think?  Q.  No;  you  are 
not  allowed  to  say  what  you  think,  but  only  what  you  re- 
member,— what  you  know.  A.  I  remember  stepping  out  on 
the  platform.  0.  Yes;  but  pardon  me.  (Former  question 
repeated.)  A.  I  think  it  did.  Q.  Are  you  positive?  A.  Well, 
I  was  so  soon  unconscious.  Q.  Before  you  became  uncon- 
sdons,  can  you  say  that  the  car  started  from  the  time  you  got 
up  out  of  your  seat  up  to  the  time  that  you  found  yourself  on  the 
ground?  A.  I  believe  it  did.  Q.  I  didn't  ask  you  what  you 
believed.  I  asked  you  if  you  say  that  the  car  started? 
A.  Well,  I  can  only  answer  you  what  I  have  already  said. 
Q.  Well,  you  are  unable  to  say  that  the  car  started,  are  you 
not?  You  can't  say  that  the  car  started?  A.  I  think  the  car 
started.  Q.  But  you  can't  say  that  it  did  start?  A.  I  can 
only  answer  you  as  I  have.  Q.  You  don't  remember  it  start- 
ing? Put  it  that  way.  A.  I  am  afraid  I  don't  remember 
much  that  occurred  just  then.  Q.  You  don't  remember  the 
car  starting  at  any  time  after  you  left  your  seat  and  at  once 
come  to  a  stop,  do  you  ?  I  am  asking  for  your  recollection 
now.  A.  Well,  whether  it  is  recollection  or  whether  it  is 
feeling,  it  seems  to  me  the  car  started.  Q.  Do  you  say  that 
yon  distinctly  recollect  the  car  starting  after  you  had  left  your 
seat  and  before  you  found  yourself  on  the  ground?  A.  I  don't 
know.  I  really  don't  positively  know.  I  had  a  feeling. 
Something  threw  me.  I  don't  know  what.  Q.  You  don't 
remember  any  sudden  jar  or  jolt  of  the  car,  do  you?  A.  Just 
at  that  time?  Q.  Yes;  after  you  had  left  your  seat  and  before 
yon  found  yourself  on  the  ground?  A.  I  didn't  find  myself 
on  the  ground:  I  was  so  quickly  removed,  my  memory  was 
so  quickly  taken  from  me,  that  I  can't  answer  that.  Q.  Well, 
to  the  time  you  fell  on  the  ground?  A.  I  can't  answer  to  the 
time  I  fell  on  the  ground.  Q.  I  say  you  can't  remember  any 
sudden  jolt  or  jar,  or  sudden  motion  of  the  car,  from  the  time 
yon  Ifilt  your  seat  up  to  the  time  you  became  unconscious, 
yon  say?  A.  I  have  no  recollection  of  anything,  except  that 
I  was  in  the  act  of  alighting  from  the  car,  and  the  next  I  knew 
is  some  one  had  picked  me  up.     Q.  And  as  you  were  in  the 
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act  of  alishtins  from  the  car,  which  you  distinctly  remember, 
you  don't  associate  with  it  any  recollection  of  any  motion  oi 
jar  or  jolt  of  the  car?  A,  I  have  no  distinct  associatioDS. 
Q,  Did  you  fall  on  your  back.  A.  I  don't  know,  sir.  I  have 
been  told  that  I  fell  on  niy  back." 

Isaac  Lanine,  who  was  a  passenger  in  the  car  and  was  callec 
as  a  witness  on  the  part  oE  the  plaint!^,  testifies  that  he  sav 
the  plaintiff  when  she  arose  to  leave  the  car ;  that  he  arose  aoc 
followed  rieht  after  her;  that  she  went  out  ol  the  c<ir  on  thi 
platform;  that  he  was  only  a  few  steps  behind  her;  that  hi 
saw  her  after  she  had  left  the  car,  and  she  was  then  on  thi 
eround,  lying  flat  on  her  back,  with  her  head  in  the  directioi 
toward  the  front  of  the  car,  and  the  car  slightly  passed  her 
that  when  he  left  his  seat  in  the  car,  and  started  toward  thi 
exit,  the  car  was  then  in  motion;  that  when  he  got  to  tb 
platform  he  don't  know  whether  it  had  stopped;  that  the  car 
as  a  matter  of  course,  started  after  be  left,  and  it  was  movini 
as  he  approached  the  door,  but  when  it  stopped  he  could  no 
tell.  He  says,  on  cross-examination,  that  so  far  as  he  recol 
lects  the  plaintiff,  from  the  time  she  got  np,  kept  in  motion 
walking,  until  he  saw  her  on  the  ground;  that  he  does  no 
know  whether  the  car  stopped  before  she  attempted  to  ge 
oB;  that  he  has  no  recollection  oE  the  car  coming  to  a  stand 
still  before  she  got  oS;  that  he  was  not  conscious  of  any  ad 
excepting  walking  and  coming  to  the  front  of  the  door,  seej&i 
the  plaintiff  on  the  ground,  and  jumping  to  pick  her  np;  tha 
he  had  no  recollection  whatever  of  any  starting  of  the  ca 
which  caused  the  fall;  that  when  he  saw  heron  the  ground  sb 
was  lying  flat  upon  ber  back,  with  her  head  toward  the  fron 
of  the  car;  that  the  rear  platform,  wheo  the  car  stopped,  hai 
passed  her  bead  slightly  as  she  lay  on  the  ground  od  her  back 
that  there  was  only  one  stopping  of  the  car,  and  one  startinE 
after  it  stopped,  it  did  not  start  again  until  after  the  plaint! 
was  picked  np  and  the  conductor  got  back  again  in  the  car 
and  then  they  resumed  their  journey;  that  be  was  not  con 
scions,  when  the  car  stopped,  of  its  stopping  with  any  unnsae 
or  peculiar  jolt  or  jar  or  lurch. 

Mrs.  Carpenter,  a  passenger  aud  witness  for  the  plaintiS 
testifies  that  after  the  plaintiS  got  up,  and  as  she  was  goini 
toward  the  door,  the  car  stopped;  that  she  thought,  when  th 
plaintifi  passed  out  on  the  platform,  the  car  had  stopped;  tha 
the  car  stopped  quite  a  long  time,  and  she  heard  them  ask  i 
some  one  was  hurt.  On  cross-examination  she  says  that  whei 
the  plaintiff  arose  the  car  was  in  motion,  but  she  stopped  : 
second  in  front  of  the  witness,  and  then  started  toward  th 
door,  bnt  it  had  stopped  by  that  time;  that  after  the  plaintil 
got  up  and  started  to  go  out  she  does  not  remember  whethe 
the  car  started  again  until  after  she  heard  some  one  say,  ."Ar 
you  hurt?"  that  she  has  no  recollection  of  the  car  startini 
again  until  it  started  to  move  again  on  to  where  she  was  go 
ing;  that  she  is  sure  the  car  stopped  before  the  plaintiff  go 
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on  the  platform ;  that  she  only  remembers  of  the  car  stopping 
once;  that  she  doo't  remember  whether,  when  it  stopped,  it 
stopped  smoothly  and  quickly;  that  she  doo't  recall  any  jerk 
or  lurch  or  jar,  or  remember  any  unusual  movement  or  motion 
of  any  kind  there,  that  evening,  at  all  like  a  jerk  or  jar,  or  a 
sudden  start  or  sudden  stop. 

The  mere  happening  of  the  accident  is  not  sufficient  to 
place  legal  responsibility  for  its  effects  upon  the  defendant. 
There  is  no  evidene  on  the  part  of  the  plaintiff  showing  how 
the  accident  happened.     She  herself  says  that  she  has  no 
recollection  of  anything,   except  that  she  was  in  the  act  of 
alighting  from  the  car,  and  the  next  she  knew  was  some  one 
picked  her  np.     There  is  nothing  in  her  testimony,   nor  in 
that  of  her  witnesses,  nor  in  the  attendant  circumstances,  to 
show  how  it  happened  that  she  fell.     She  merely  has  a  belief, 
a  thought,  a  feeling,  a  seeming  to  her  that  the  car  started; 
bat,  when  pressed  to  say  whether  she  remembers  any  sudden 
jolt  or  jar,  or  sudden  motion  of  the  car,  she  says,  '4  have  no 
recollection  of  anything,   except  that  I  was  in  the  act  of 
alighting  from  the  car,  and  the  next  I  knew  some  one  picked 
me  up."     Surely  there  is  no  proof  in  this  testimony  that  the 
fall  was  occasioned  by  the  sudden,  or  any  other,   starting  of 
the  car  from  a  state  of  rest,  or  by  any  unusual  motion,  jerk, 
jar,  or  jolt  of  the  car  which  the  defendant  was  called  upon  to 
explain.     In  Hansen  v.  Railway  Co.,  64  N.  J.  Law,  686,  46 
AtL  718,  the  court  reversed  a  judgment  on  a  verdict  directed 
for  the  defendant  on  the  ground  that  the  facts  proved  might 
justify  a  jury  in  inferring  negligence  on  the  part  of  the  de- 
fendant.    In  Whalen  v.  Traction  Co.,   61  N.  J.  Law,  606,  40 
Atl.  64$,  41  L.  R.  A.  836,  68  Am.  St.  Rep.  723,  it  was  testified 
that  the  plaintiff  was  pulled  off  the  run  board  of  the  car  by  the 
conductor.     In  Fielders  v.  Railway  Co.   (N.  J.  Sup.)  so  AtL 
S33«  the  plaintiff  was  injured  by  stepping  into  a  hole  in  the 
street,  which  it  was  claimed  the  defendant  should  have  re- 
paired.   In  Traction  Co.  v.  Thalheimer,  59  N.  J.  Law,  474» 
37  Atl.  132.  the  evidence  was  that  the  plaintiff  was  thrown 
from  the  platform  of  the  car  by  a  sudden  lurch  or  jerk.     In 
Scott  V.  Traction  Co.,  63  N.  J.  Law,  407,  43  Atl.  1060.  affirmed 
in  64  N.  J.  Law,  362,  48  Atl.  11 18,  a  lurch  forward  of  the  car 
while  the  plaintiff  was  alighting  was  proved.     In  Bliss  v. 
Traction  Co.,  64  N.  J.  Law,  Qoi,  46  Atl.  624,  injury  was  caused 
to  an  employee  by  wrong  signals.     In  Fenig  v.  Railway  Co., 
64  N.  J.  Law,  715,  46  Atl.  602,  the  car  was  started  when  the 
plaintiff  had  one  foot  on  the  ground  and  the  other  on  the 
car.    In  Railroad  Co.  v.  Williams,  61  N.  J.  Law,  646,  40  Atl. 
634,  the  car  was  started  suddenly  while  the  deceased  was 
alighting  at  a  crossing  where  a  stop  had  been  made.     In  Foley 
V.  Traction  Co.    (N.   J.    Err.   &  App.)  50  Atl.  340.  the  case 
turned  upon  the  question  of  the  liability  of  the  company  for 
the  condition  of  the  street  where  the  car  stopped  for  a  pas- 
senger to  alight.     In  all  these  cases  facts  were  proved  of  acts 
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by  the  employees  of  the  company,  or  of  movements  of  the  cars 
or  appliances  of  the  company,  from  which  the  jury  mieht  infer 
negliEence;  bat  in  this  case  no  such  facts  appear  in  the  evi- 
dence. The  mere  happenine  of  the  accident  raised  no  pre- 
sumption of  the  negliKence  of  the  defendant.  It  was  necessary 
to  show  by  direct  evidence  that  the  defendant  was  responsi- 
ble for  the  accident,  or  to  show  the  existence  of  such  circnm- 
stances  as  wonld  justify  the  iaferanca  that  the  iojnry  wascansed 
by  the  wrongful  act  of  the  defendant,  and  would  exclude  the 
idea  tint  it  was  due  to  s  cause  with  which  the  defendant  was 
DDCoonected.  Electric  Co.  v.  Nugent,  58  N.  J.  Law,  6^8,  34 
AtL  lo6g,  32  L.  R.  A.  700;  Houston  v.  Tiaphagen,  47  N.  J. 
Law,  23;  Benedick  V.  Potts  (Md.)  40  Atl.  1067,41  L.  R.  A.478. 

A  (all  while  alighting  from  a  street  car  is  not  such  a  fact, 
standing  alone,  as  to  authorize  the  application  of  the  doctriae 
of  res  ipsa  loquitur.  The  thing  that  happened  in  no  way  can 
be  said  to  prove  that  the  defendant  was  negligent.  The  only 
thing  proved  was  the  fall.  Nothing  was  proved  causing  the 
fall,  or  any  circumstances  which  could  be  in  any  way  said  to 
show  that  the  defendant  was  negligent.  If  it  bad  been  proved 
that  a  jerk  or  jolt  of  the  car  had  prodaced  the  fall,  that  fact, 
unexplained,  might  be  said  to  prove  the  defendant's  negli- 
gence, although  the  defendant  might  furnish  an  explanation  of 
it  which  would  relieve  from  responsibility.  These  principles 
are  very  fully  discussed  in  the  case  of  Benedick  v.  Potts,  supra, 
by  Chief  Justice  McSherry  of  the  Maryland  court  of  appeals. 

The  application  for  a  nonsuit  at  the  close  of  the  plaintifi's 
case  should  have  been  granted.  This  determination  renders 
it  unnecessary  to  consider  other  errors  assigned  upon  exception 
taken  to  the  refusal  to  direct  a  verdict  for  the  defendant,  to 
portions  of  the  charge  of  the  court,  and  to  the  refusal  of  the 
court  to  chaixe  the  several  requests  of  the  defendant. 

The  judgment  below  will  be  reversed. 


Gkatz  et  al.  V.  Highland  Scenic  R.  Co. 
(Supreme  Court  0/ Missouri,  Division  No.  r,  Nov.  ig,  1901.) 
[65  S.  W.  Rep.  223.1 
RiRht  of   W«r— Construction    of  Deed— Conditions  Subsequent— For 
feiture. 
A  deed   conveyed   to  a   railroad   company,   "subject,  however,  to  tht 
faithful   performance  of   this   agreesient,"    the    ri^bt   to   conBtruct  i 
railroad   tbrout^h   certain   land.     It   stipulated,     among-   other  thingr>i 
tliat   natural   drains   were  to  be   preserved,  and  that  planked  crossing'! 
were  to  be   constructed,   the   conveyance   being'  "upon  condition.  hoW' 
ever,  that  the   grantee"   shall   construct  and  maintain  an  electric  rail 
way,  "and  upon  the  failure  or  abandonment  of  said  enterprise    ■    *    ' 
that  the  privileife  herein  and  property  hereby  conveyed  shall  revert  tc 
and  be  fully  vested   in    the   (['■aitors"  ;  held,  that  a  failure  by  the  rail- 
road company  to  construct   the   plank   crossings,  or   to   do  any   of  th( 
other  collateral  acts   required    by  the   first  portion  of  the  contract,  did 
not  work  a  forfeiture  of  the  right  of  way,  the  only  forfeiture  being 
conditioned  on  a  failure  to  construct  or  maintain  the  electric  railway. 


II 
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Appeal  from  circuit  court,  St  Louis  county;  Rudolph 
Hirzel,  Judge. 

Ejectment  by  Laura  C.  Gratz  and  others  agmiaat  the  High- 
land Scenic  Railroad  Company.  Judgment  for  defendant, 
and  plaintiffs  appeal.     Affirmed. 

James  A.  Seddon  and  James  L.  Blair»  for  appellants. 
A  N.  Edwards,  Dawson  &  Garvin,   and  Leonard  Wilcox, 
for  respondent. 

VALLIANT,  J.  This  is  an  action  in  ejectment  to  recover 
a  strip  of  land  through  which  is  a  railroad,  which  at  the  com- 
mencement of  this  suit  was  in  the  possession  of  and  operated 
by  defendant.  The  land  is  embraced  in  a  right  of  way  granted 
by  the  plaintiffs  to  the  St.  Louis  &  Kirk  wood  Railroad  Com- 
pany, upon  which  that  company  constructed  its  raihroad,  and 
which  at  the  commencement  of  this  suit  was  in  the  possession 
and  use  of  the  defendant  as  lessee  under  plaintiffs'  grantee, 
but  pending  the  suit  the  lease  has  expired,  and  the  Kirkwood 
Company  has  resumed  its  possession  and  is  operating  the 
road.  The  right  of  way  granted  was  through  land  of  plaintiffs 
in  or  near  Kirkwood,  and  the  plaintiffs  ground  their  right  of 
recovery  on  the  proposition  that  the  grant  was  on  conditions 
subsequent,  which  have  been  broken  by  the  grantee,  and  for 
the  breaches  plaintiffs  have  in  due  form  declared  the  forfeiture 
and  demanded  possession.  The  case  turns  chiefly  on  the 
construction  that  should  be  placed  on  the  deed  granting  the 
right  of  way.  That  deed  is  as  follows:  ''Contract  for  right 
of  way,  entered  into  between  Laura  B.  Gratz  and  Anderson 
Gratz,  her  husband,  of  the  town  of  Kirkwood,  St.  Louis 
county,  Missouri,  parties  of  the  first  part,  and  the  Kirkwood 
&  St.  Louis  Railroad  Company,  a  corporation  of  the  state  of 
Missonri,  party  of  the  second  part,  witnesseth:  For  and  in 
consideration  of  one  dollar  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  the  parties  of  the  first  part  hereby 
sell  and  transfer  to  the  party  of  the  second  part,  its  assigns 
and  successors,  subject,  however,  to  the  faithful  performance 
of  the  terms  of  this  agreement,  the  right  to  build,  maintain, 
and  operate  a  railway  over  and  through  a  certain  tract  of  land 
[description],  said  right  of  way  to  be  so  used  as  not  to  inter- 
fere with  the  remaining  rights  of  the  first  parties  to  use  the 
property,  whether  as  a  street  or  for  other  purposes.  No  trees 
are  to  be  cut  on  said  right  of  way  unless  said  trees  interfere 
with  the  construction  or  operation  of  said  road.  Natural 
drains  to  be  preserved  by  ample  culverts,  bridges,  or  trestles, 
except  that  in  the  westerly  half  of  said  property  the  party  of 
the  second  part  may  direct  the  creek  into  ditches  not  to  be 
confined  to  the  right  of  way.  All  surplus  earth,  if  any,  to  be 
deposited  at  any  point  designated  by  first  party  within  three 
hundred  feet  of  a  place  of  excavation.  Proper  cattle  guards 
to  be  constructed  by  second  party  at  each  entrance  to  prop- 
erty.   Proper  level  and  planked  crossings  to  be  constructed 
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b;  secood  party  at  two  points  to  be  designated  by  the  fini 
party.  No  constrnction  camps  or  other  onisance  to  be  allowec 
on  the  right  of  way,  and  no  crossing  or  trespassing  to  b< 
allowed  on  any  other  part  of  the  property.  Entire  right  o 
way  to  be  maiDtaiaed  by  second  party  ia  a  clean  and  decen 
condition,  Eree  from  all  naisancea.  The  party  of  the  secom 
part  agrees  that  in  case  a  street  or  streets  shonld  be  dedicate( 
including  the  right  of  way,  that  they  will  operate  and  maiotaic 
this  section  of  their  railroad  in  the  way  provided,  and  subjeci 
to  all  the  conditions  of  the  ordinance  of  the  town  ol  Kirkwoo( 
granting  them  the  right  of  way  through  the  streets  of  sai( 
town,  npon  condition,  however,  that  the  grantee  herein,  it 
successors  and  assigns,  shall  construct  and  maintain  a  singli 
or  doable  track  of  railroad,  to  be  operated  by  electricity  foi 
motive  power,  or  by  such  other  approved  power  as  may  b< 
adopted  by  the  grantee  or  assigns;  and  upon  the  failure  oi 
abandonment  of  said  enterprise  by  the  grantee  herein  or  iti 
successors  or  assigns,  that  the  privilege  herein  and  the  prop 
erty  hereby  conveyed  shall  revert  to  and  be  fully  vested  ii 
the  grantors,  their  legal  representatives  or  assigns ;  and  coo 
ditioQed  also  that  the  construction  of  such  road  be  fully  com 
pleted  and  such  road  be  in  operation  in  or  before  the  yea 
1896."  The  cause  was  tried  by  the  conrt,  jary  waived 
There  was  evidence  on  the  part  of  the  plaintiSs  tending  ti 
show  that  the  railroad  as  constructed  impaired  the  use  of  thi 
strip  as  a  street;  that  no  cattle  guard  was  constructed;  that 
although  the  plaintifis  designated  two  crossings,  yet  the  rail 
road  company  made  ooly  one,  and  that  one  not  planked  0 
made  level;  that  the  rails  were  laid  on  ties  above  the  surface 
as  in  ordinary  steam  railroads;  that  at  the  crossings  whicl 
the  railroad  company  did  construct  the  roadbed  was  gradei 
so  that  it  was  necessary  in  passing  over  it  to  go  up  and  dowi 
a  considerable  embankment;  that  at  the  other  place  desig 
nated  by  plaintifis  for  a  crossing  not  only  was  no  crossini 
made,  but  a  switch  with  high  guard  rails  was  pat  in,  whicl 
rendered  it  impracticable  for  a  crossing,  and  plaintifis  wer 
compelled  to  make  another  road  to  town  from  their  property 
The  railroad  was  constructed  within  the  time  specified  in  th 
deed,  and  is  in  continuous  operation.  This  strip  is  midwa 
between  the  main  termini  of  the  road,  and  that  part  of  tb 
railroad  on  this  strip  is  necessary  to  the  operation  of  the  road 
At  the  close  of  the  plaintifis'  case  defendant  interposed  a  d< 
murrer  to  the  evidence.  The  court  took  the  case  nnder  ad 
visement,  and  subsequently  rendered  a  finding  for  defendant  o 
the  issues  joined,  and  a  judgment  accordingly.  PlaintiG 
appeal. 

The  trial  court,  in  a  memorandum  of  its  findings  and  opii 
ion,  said  that  the  railroad  company  had  failed  "to  constnit 
cattle  guards,  and  also  failed  to  construct  and  plank  over  cei 
tain  crossings,  and  for  these  failnres  and  omissions  the  plaii 
tifis  claim  a  forfeiture,  and  the  right  of  poBsession  of  said  rigt 
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of  way.    Plaintiffs'  coansel  present  quite  an  able  and  learned 
argnment  to  maintain  their  position,  but  the  fact  remains  that 
the  contract  does  not  provide  for  a  forfeiture  on  account  of 
these  omissions,  and  no  forfeiture  can  be  construed  unless 
so  provided  in  the  contract,  and  no  action  of  ejectment  will 
lie  in  this  state  for  a  breach  of  a  condition  subsequent.     See 
Provolt  V.  Railroad  Co.,  57  Mo.  256;  Baker  v.  Same,  Id.  265; 
Hubbard  v.  Railroad  Co.,  63  Mo.  68;  Kanaga  v.  Railroad  Co., 
76  Mo.   210;  McClellan  v.   Railroad  Co.,  103  Mo.  295,  i;  S. 
W.  $46.     It  would  seem  from  the  authorities  that  plaintiffs' 
remedy  consists  in  an  action  for  damages,  but  they  cannot 
maintain  an  action  in  ejectment."     The  learned  discussion  in 
the  briefs  before  us  on  this  appeal  is  directed  chiefly  to  the 
second  proposition  in  the  above  quotation ;  that  is,  that  eject- 
ment will  not  lie  against  a  railroad  corporation  in  such  case 
for  a  reach  of  a  condition  subsequent.     But,   if  the  learned 
trial  judge  was  correct  in  his  first  proposition, — that  is,  that 
the  contract  in  question  ''does  not  provide  for  a  forfeiture  on 
account  of  these  on:«ssions," — the  case  is  disposed  of  before 
we  reach  the  second  proposition.     Where  the  terms  of  a  con- 
tract are  left  open  to  construction,  and  the  question  is,  do 
they  amount  to  a  condition  subsequent  or  to  a  covenant,  the 
inclination  should  be  to  hold  it  a  covenant.     A  condition  that 
works  a  forfeiture  is  not  favored,  and  the  law  will  not  presume 
that  it  was  intended,   if  the  terms  used  can  as  reasonably  be 
construed  to  mean  a  covenant.    4  Kent,  Comm.   (14th  Ed.) 
pp.  129,  132;  Studdard  V.  Wells,   120  Mo.  29,  25  S.  W.  201, 
It  is  the  same  principle  which  underlies  the  doctrine  that  a 
clause  in  a  contract  will  not  be  construed  as  providing  for  for* 
feiture  in  the  form  of  liquidated  damages,   when  the  conse- 
quence is  out  of  proportion  to  the  wrong  suffered,  and  a  just 
estimate  of  compensation  can  be  reasonably  made.     In  con- 
struing the  contract  we  must  say  what  the  parties  really 
intended  by  the  language  used,   and  the  language  must  be 
understood  to  have  been  used  in  reference  particularly  to  the 
subject  about  which  the  parties  were  contracting.     If,  there- 
fore, we  adopt  the  appellants*  construction  of  this  contract, 
we  must  say  that  the  parties,  by  the  language  used,  intended 
to  say  that,  if  the  railroad  company  failed  to  perform  any  one 
of  the  several  things  it  agreed  to  do,  this  segment  of  its  road 
should  be  cut  out,  and  its  business  as  a  carrier  of  passengers 
between  St.  Louis  and  Kirkwood  be  brought  to  an  end.     The 
contract  denounces  a  forfeiture  for  either  one  of  the  items 
specified,  as  well  as  for  all;  if  it  denounces  a  forfeiture  at  all. 
If  a  tree  was  cut  down  unnecessarily,  if  a  culvert  was  not  large 
enough,   if  surplus  earth  excavated  in  the  grading  was  not 
deposited  just  where  plaintiffs  designated, — in  short,  if  any 
one  of  the  numerous  requirements  was  not  observed, — a  for- 
feiture would    result,   if  plaintiffs    correctly    interpret    the 
contract.     In  that  case  the  result  would  be  unreasonably  dis^ 
proportionate  to  the  wrong  intended  to  be  guarded  against. 
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One  of  the  reqairements  of  the  law  is  that  a  condition  can 
ing  forfeitare  mast  be  reasonable.  6  Am.  &  £ng.  Edc  La' 
504.  A  grant  may  be  on  a  condition  sabsequent  when  : 
express  words  of  condition  are  nsed,  and  the  intent  may 
gathered  from  the  whole  instrument.  Tied.  Real  Pro 
(2d  Ed.),  §  272;  2  Washb.  Real  Prop.  (5th  Ed.)  g  3;  Chap 
V.  School  Dist.,  3;  N.  H.  43S;  Gray  v.  Blanchard,  8  Pick.  2C 
But  the  intent  to  create  a  condition  under  which  the  esta 
granted  may  be  forfeited  must  be  very  clear.  It  is  ai^Di 
for  appellants  that  this  was  a  volantary  conveyance,  that  evi 
the  nominal  consideration  of  $1  was  shown  by  the  eviden 
not  to  have  been  paid,  and  never  e][pected  by  either  party 
be  paid,  and  therefore  the  performance  of  the  conditions  w 
the  only  consideration  to  support  the  contract.  Bnt  the  art 
ment  is  not  convincing.  The  only  consideration  named 
soch  was  $1,  which  the  parties  showed  by  their  conduct  d 
not  enter  into  their  calculations  at  all.  There  was  eomethii 
else  not  named,  that  moved  the  plaintifis  to  make  the  grai 
What  was  itf  Counsel  argue  that  it  was  the  performance 
the  conditions  in  question;  that  was  the  sole  moving  cans 
It  is  reasonable  to  conclude  that  the  plaintiffs,  for  the  so 
consideration  of  having  a  cattle  guard  placed  at  each  en 
and  crossings  made  as  designated,  would  convey  a  strip 
50  feet  wide  through  their  grounds  7  If  there  was  no  other  fa 
in  the  case,  what  imaginable  use  conld  the  plaintiffs  have 
cattle  guards  and  crossings?  Clearly,  the  cattle  guards  ai 
crossings  and  the  other  items  specified  were  mere  incidents 
the  main  subject  of  the  contract.  The  real  consideration  f 
the  conveyance  was  so  manifest  that  expression  was  nseles 
The  construction  of  an  electric  passenger  railroad  tbroui 
plaintiffs'  suburban  premises  aSording  communication  wi 
the  city  was  a  desirable  object  to  attain,  and  this  was  n 
donbtedly  the  consideration  moving  to  the  grant.  Havii 
obtained  the  main  consideration,  shall  the  plaintiffs  be  allowi 
to  effect  a  forfeiture  of  the  grant  because  certain  mere  inc 
dental  requirements  were  not  satisfied?  Not  unless  it  is: 
expressed  or  necessarily  implied  in  the  contract.  The  langoai 
of  the  contract  relied  on  by  appellants  is:  "For  and  in  co 
sideration  of  one  dollar  in  hand  paid,  the  receipt  of  which 
hereby  acknowledged,  the  parties  of  the  first  part  hereby  si 
and  transfer  to  the  party  of  the  second  part,  its  assigns  ai 
successors,  subject,  however,  to  the  faithful  performance 
the  terms  of  this  agreement,  the  right  to  build,  maintain,  ai 
operate  a  railway  over  and  through  a  certain  tract  of  land, 
etc.  Appellants  construe  the  terms,  "sell  and  transfer,  *  * 
subject,  however,  to  the  faithful  performance,"  etc.,  to  met 
sell  and  transfer  upon  condition  that  the  terms  of  the  agre 
ment  be  performed.  If  we  were  held  to  a  strict  grammatic 
construction,  we  might  find  it  difficalt  to  class  the  won 
"subject  to"  in  their  relation  to  the  rest  of  the  sentenc 
But,  syntax  aside,  it  will  not  be  too  critical  to  say  that  tbo 
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words*  in  the  connection  in  which  they  are  employed  in  this 
contract,  are  not  as  aptaa  the  words  ''upon  condition"  would 
have  been  if  they  had  been  intended  to  express  that  meaning. 
They  do  not  necessarily  mean  what  appellants  interpret  them 
to  mean,  and  to  give  them  that  meaning  woald  do  violence  to 
the  general  interest  of  the  whole  instrument,  and  impose  an 
anreasonable  penalty  on  the  offending  party.  We  are  satisfied 
that  the  parties  intended  only  to  say  that  the  grant  carried 
to  the  grantee  the  obligation  to  perform  certain  acts  inci- 
dental to  the  main  purpose.  That  the  parties  to  this  contract 
did  not  understand  the  words  above  discussed  as  meaning  that 
the  performance  of  the  various  acts  specified  in  that  con- 
nection were  conditions  subsequent  for  the  nonperformance 
of  which  the  estate  granted  would  be  forfeited,  is  also  shown 
by  the  fact  that  further  down  in  the  contract  it  is  in  express 
terms  declared  that  the  grant  is  ''upon  condition"  that  cer- 
tain other  acts  shall  be  done  within  a  period  specified,  and, 
if  not  done  withiii  that  time,  "the  privilege  herein  and  the 
property  hereby  conveyed  shall  revert  to  and  be  fully  vested 
in  the  grantors."  Those  acts  were  strictly  performed.  That 
shows  that  the  parties  were  mindful  of  what  they  were  doing, 
and  knew  the  difference  between  a  covenant  to  perform  col- 
lateral acts  and  a  condition  subsequent  on  which  the  grant 
depended.  The  trial  court  was  right  in  its  construction  of 
the  contract,  and  its  judgment  is  affirmed.     All  concur. 


Van  Husan  eial.  v.  Omaha  Bridge  &  T.  Ry.  Co. 

{Supreme  Court  of  Iowa,  Oct.  2g,  igoi,) 

[92  N.  W.  Rep.  47.] 

DMd»~Parol  Evidence. 

Parol  evidence  was  not  admissible  to  show  that  a  deed  by  a  railroad 
company  was  not  intended  to  convey  an  embankment  and  right  of  way 
on  the  land,  there  being  no  ambiguity  in  the  deed. 

Same— Estopper. 
A  grantor  of  land  is  estopped  to  claim  that  he  had  no  title. 

Real  Estate— Fixtures  on  Roadbed. 

An  embankment,  ties  and  rails  placed  by  a  railroad  on  land  belong- 
ing to  it  are  part  thereof,  and  pass  to  its  grantee. 

Deeds— Evidence. 

Various  parties  claimed  title  to  portions  of  a  tract  of  land,  and  an 
agreement  for  division  and  settlement  was  made,  whereby  a  railroad 
was  to  deed  a  portion  of  the  land  to  another  party.  Subsequently  the 
road  laid  tracks  and  an  embankment  on  such  portion,  and  thereafter 
made  the  deed,  but  it  contained  no  reservation  or  exception.  The  deed 
referred  to  the  agreement  as  its  consideration,  but  it  was  not  mentioned 
in  the  granting  clause  :  held,  that  the  agreement  could  not  be  looked  to 
to  show  that  the  embankment  was  not  to  be  conveyed. 

Eminent  Domain — Damages. 

On  condemnation  by  a  railroad  of  land  occupied  by  it,  damages  are 
to  be  awarded  as  of  the  time  of  the  entry  by  the  railroad. 

Appeal  from  district  court,  Pottawattamie  county;  N.  W. 
^acy,  Judge. 


I   ' 
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Condemnation  proceedine?  to  assess  the  amount  of  damsg 
to  which  plaintitb  are  entitled  by  reason  of  the  occapancy 
a  part  of  their  lands  by  the  defendant  railway  compan 
From  the  award  made  by  the  district  conrt,  plaintiffs  appei 
Affirmed. 

Gaines,  Kelby  &  Storey  and  Stone  &  Tinley,  for  appellaol 
Wharton  &  Baird  and  Harl  &  McCabe,  for  appellee. 

DEEMER,  J.  Some  time  in  the  fall  of  the  year  iS89tl 
Union  Pacific  Railway  Company  commenced  the  constrnctii 
of  the  roadbed  in  qaestion.  At  that  time  the  ownership 
the  land  on  which  the  railway  was  constrncted,  tocether  wil 
other  lands  in  what  is  known  as  the  "East  Omaha  Bottom, 
was  in  dispute.  The  Union  Pacific  Company,  the  East  Omat 
Land  Company,  and  the  Nebraska  Ferry  Company,  and  A 
thony  W.  Street,  its  trustee,  claimed  ownership  of  portions  i 
the  land  lying  in  that  bottom;  the  boundaries  of  the  respeclii 
tracks  being  unknown,  and  in  dispute.  Soon  after  the  Unic 
Pacific  Company  commenced  the  construction  of  its  roai 
Street,  trustee,  commenced  action  for  the  purpose  of  enjoi) 
ing  the  railway  company  from  constructing  its  load  over  tl 
land  now  in  dispate,  claiming  that  the  same  was  owned  I 
the  Nebraska  Ferry  Company.  At  the  same  time  an  actio 
was  pending  in  the  federal  courts  of  Nebraska,  in  which  Strei 
was  complainant,  and  the  East  Omaha  Land  Company  an 
others  were  defendants,  the  purpose  of  which  was  to  determii 
the  boundary  lines  of  the  several  tracts  of  land,  and  to  quii 
title  thereto  in  the  respective  claimants.  These  suits  wei 
settled  by  an  ^rreemeot  signed  by  all  the  parties,  in  whic 
the  Union  Pacific  Company  was  named  as  party  of  the  fir: 
part,  the  East  Omaha  Land  Company  as  second,  and  tb 
Nebraska  Ferry  Company  as  third,  party.  The  material  par' 
of  that  agreement  are  as  follows:  "Whereas,  divers  contn 
versies  and  disputes  have  sprung  up  between  the  partii 
hereto,  touching  the  title  to  the  prepiises  hereinafter  di 
scribed,  and  a  certain  bill  in  equity  is  pending  in  the  Unite 
States  circuit  court  for  the  district  of  Nebraska  between  tli 
said  Anthony  W.  Street,  plaintiS,  and  the  East  Omaha  Lan 
Co.,  defendant,  for  the  qnieting  of  the  title  to  certain  of  tt 
said  lands  in  the  said  plaintiff;  and  another  action  is  pendin 
in  the  district  court  of  the  state  of  Iowa  for  the  county  c 
Pottawattamie  between  the  said  Street,  plaintiff,  and  tb 
aaid  Union  Pacific  Railway  Company  and  others,  defendant 
to  restrain  the  coustruction  by  said  defendants  of  a  railroad  ov< 
and  upon  certain  of  said  lauds;  and  whereas,  the  said  partit 
have  agreed  to  settle  and  compromise  their  said  diSerenci 
as  hereinafter  set  forth:  Now,  therefore,  for  the  said  pn 
poses  it  is  hereby  agreed  between  the  parties  hereto  as  fo 
lows:  (i)  The  said  Street  agrees  to  canseto  be  dismissed  ot 
of  said  two  courts  his  said  two  actions  above  mentioned,  an 
the  said  defendant  in  the  said  action  secondly  above  entitle 
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releasing  him  from  all  damages  on  account  of  the  injunction 
allowed  and  issued  therein.  (2)  The  said  second  and  third 
parties  each  for  itself,  and  not  one  for  the  other,  covenants 
and  agrees  to  and  with  the  said  first  party  to  make  to  it  their 
several  deeds  of  conveyance  of  all  that  certain  piece  or  parcel 
of  land  described  as  follows,  that  is  to  say:  [Here  follows 
description  of  lands  not  in  controversy  in  this  action.] 
(3)  The  said  first  and  second  parties  each  for  itself,  and  not  one 
for  the  other,  covenants  and  agrees  to  and  with  said  third 
party  to  make  to  it,  or  to  such  person  as  it  may  appoint  in 
that  behalf,  their  several  deeds  of  conveyance  of  all  that 
certain  piece  or  parcel  of  land  described  as  follows :  [Here  fol- 
lows a  description  of  premises  which  include  the  land  in  ques- 
tion.] (4)  The  said  second  party  covenants  and  agrees  to  and 
with  said  third  parties  to  make  to  such  parties  as  the  said 
Council  Bluffs  and  Nebraska  Ferry  Company  may  appoint  in 
that  behalf  a  deed  of  conveyance  of  all  that  certain  piece  of 
parcel  of  land  described  as  follows :  [Here  follows  description 
of  premises  not  in  controversy.]  (5)  The  said  third  parties 
covenant  and  agree  to  and  with  said  second  party  to  make  to 
said  second  party  a  deed  of  conveyance  of  all  that  certain 
piece  or  parcel  of  land  described  as  follows:  [Here  follows 
a  description  of  land  not  in  controversy.]"  Immediately  after 
the  execution  of  the  agreement  the  Union  Pacific  Company 
proceeded  with  the  construction  of  its  roadbed,  and  completed 
the  same  in  or  about  December,  1900.  This  roadbed  consisted 
of  an  embankment  some  six  feet  high,  thrown  up  from  the 
adjacent  soil;  and  the  south  side  of  the  embankment  was 
riprapped  with  stone,  to  protect  it  from  the  ravages  of  the 
Missouri  river,  which,  as  we  understand  it,  parallels  the  right 
of  way  for  nearly  its  entire  length.  This  embankment  also 
served  as  a  levee  or  dyke,  preventing  the  overflow  of  high- 
water  upon  the  lands  owned  by  all  of  these  parties,  which  are 
low  and  flat.  The  road  was  built  primarily  to  furnish  trackage 
and  railway  facilities  for  the  East  Omaha  Land  Company, 
which  was  endeavoring  to  sell  its  lands,  and  to  establish  man- 
ufacturies  thereon ;  and  was  built  under  some  kind  of  a  con- 
tract or  arrangement,  the  exact  purport  of  which  is  not  in 
evidence.  By  the  terms  of  the  settlement  to  which  we  have 
already  referred,  the  Union  Pacific  Company  was  to  convey 
the  land  in  controversy,  which  is  occupied  in  part  by  the 
roadbed  erected  by  that  company,  to  the  Nebraska  Ferry 
Company,  or  to  A.  W.  Street  as  trustee;  but  for  some  reason, 
Qot  fully  explained,  the  deed  was  not  made  until  December 
10,  1892. 

As  the  controlling  points  in  the  case  turn  upon  the  effect  to 
be  given  this  deed,  we  here  set  out  the  material  parts  thereof. 
After  reciting  the  general  facts  set  forth  in  the  instrument  of 
s-^ttlement,  it  recites:  **That  the  said  party  of  the  first  part 
(Union  Pacific  Railway  Co.),  in  consideration  of  the  sum  of 
one  dollar,  to  it  in  hand  paid,  the  receipt  whereof  is  hereby 
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ackaowledged,  and  ib  farther  consideration  of  the  premi 
aforesaid,  has  granted,  baiKained,  sold,  remised,  and  qi 
claimed,  and  by  these  presents  does  grant,  bargain,  sell, 
mise,  and  qaitclaim,  nnto  the  said  party  of  the  second  pi 
bis  heirs  and  assigns,  forever,  the  following  described  i 
estate:  [Being  land  in  controversy  herein  and  other  laoc 
toeetber  with  all  and  stngnlar  the  hereditaments  and  appm 
nances  therennto  belonging;  to  have  and  to  bold  the  abo 
described  premises  nnto  the  said  Anthony  W.  Street,  trust 
his  heirs  and  assigns,  so  that  neither  the  said  Union  Pac 
Railway  Company,  nor  any  person  in  its  name  and  beb; 
shall  or  will  hereafter  claim  or  demand  any  right  or  title 
the  said  premises,  or  any  part  thereof,  but  that  they,  i 
every  one  of  them,  shall,  by  these  presents,  be  exclnd^,  i 
forever  barred.  And  the  said  party  of  the  first  part  ber< 
specially  covenants  that  the  said  premises  are  free  from  % 
incambrance  placed  thereon  by  it,  and  it  farther  specia 
covenants  to  warrant  and  defend  the  title  to  the  same 
against  any  and  all  persons  claiming  through  or  under  it, 
its  successors  or  assigns," — duly  signed  and  acknowledf 
December  i6,  1892.  In  the  fall  of  1892  plaintiSs  began  ne 
tiations  with  Street  and  the  ferry  company  for  the  porch 
of  the  lands  in  controversy,  with  other  lands,  and  on  Decc 
ber  30th  of  that  year  acquired  title  thereto  from  the  fe 
company  by  a  deed  of  general  warranty.  On  January 
1893,  Street  also  conveyed  to  the  plaintiffs  by  a  like  charac 
of  deed;  but  both  contained  this  exception:  "Subject  a 
to  right  of  way,  if  any,  over  said  premises,  so  feet  wide,  n 
occupied  by  the  tracks  of  the  Union  Pacific  Railway  O 
The  deed  from  the  Union  Pacific  Railway  Company  n 
made  while  the  negotiations  were  pending  resulting  in  ' 
plaintiffs'  acquirement  of  title.  It  was  procured  by  one  Jc 
R.  Webster,  who  represented  the  ferry  company.  Webs 
said,  while  on  the  witness  stand,  that  he  was  endeavoring 
clear  up  the  title,  and  that  plaintiBs  would  not  buy  the  la 
unless  the  title  was  clear.  The  Union  Pacific  Company  1 
then  in  possession  of  the  part  of  the  land  covered  by  its  ro 
bed  and  tracks,  and  Webster  testified  with  reference  ther 
as  follows:  "At  the  time  of  the  negotiations  I  went  o 
the  land  with  Mr.  Van  Husan,  and  this  track  with  the  ( 
bankment  came  ap.  There  was  some  conversation  betwi 
us  with  reference  to  the  ownership  of  that  right  of  way,  i 
matters  of  that  kind.  I  coald  not  tell  exactly  what  I  sa 
but  my  recollection  is  that  I  did  tell  him  that  we  could 
a  deed  from  the  Union  Pacific  Railway  Company  with  rel 
ence  to  that.  I  think  I  told  bim  of  the  deed  which  was  ahei 
drafted,  but  had  not  been  executed.  The  contract  for  t 
deed  from  the  Union  Pacific  had  been  made  some  time 
December,  1889.  The  fact  is,  the  Detroit  people  said,  unl 
they  got  the  right  of  way,  they  did  not  want  to  purchase, 
don't  think  I  can  give  the  words  we  used,  but  the   Deti 
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syndicate  people,  represented  by  Mr.  Van  Husan,  would  not  ! 

make  the  purchase  if  the  land  was  going  to  be  divided  by  a  { 

track ;  and  I  was  anxious,  of  course,   to  get  something  that  > 

would  suit  them,  and  get  them  to  buy  the  land,  because  I  was  ; 

assisting  Mr.  Potter,  and  I  may  have  said  a  good  many  things  - 

there  that  I  forget  now.''     He  also  testified,  with  reference  to  i 

the  exceptions  in  the  deed  from  the  Nebraska  Ferry  Company 
and  A.  W.  Street,  as  follows:    ''I  had  some  difficulty  over  I 

that  clause  in  those  deeds,  and  I  think  I  probably  used  the  i 

Union  Pacific  deed  to  satisfy  the  syndicate  people;  that. that 
clause  really  did  not  amount  to  anything.  I  know  I  tried  to 
do  it  at  that  time. "  Mr.  Van  Husan,  one  of  the  plaintiffs, 
testified  as  follows  with  reference  to  this  transaction:  ''I  can- 
not say  positively  when  I  first  learned  anything  concerning  a 
claimed  mistake  in  the  deed  of  the  Union  Pacific  people ;  but 
it  was  a  long  time  after  we  purchased  the  property,  and  after 
the  deal  was  closed.  This  question  of  the  right  of  way  of  the 
Union  Pacific  came  up  on  the  day  of  the  negotiations  for  the 
purchase.  We  and  Mr.  Webster  went  over  the  land,  and  we 
saw  the  track  and  embankment  there  thrown  up,  and  we  asked 
Mr.  Webster  if  that  belonged  to  the  land,  and  Mr.  Webster 
said  no,  that  it  did  not,  that  it  belonged  to  the  Union  Pacific 
road,  and  they  had  put  it  in  there.  We  asked  if  they  bad  any 
rights  there,  or  any  permission  from  the  property  owners,  and 
he  said  no.  He  said  they  had  no  rights  except  by  sufferance. 
We  told  Mr.  Webster  that  he  must  procure  a  deed  from  the 
Union  Pacific  road  in  this  deal,  and  he  said  he  would.  I 
don't  remember  now  whether  he  said  the  deed  was  drafted, 
bnt  anyway  the  deed  that  has  been  offered  in  evidence  was 
the  deed  he  procured  in  compliance  with  our  request.  We 
bought  the  land  relying  on  the  title  that  was  conveyed  there. 
When  the  Detroit  people  purchased  the  land,  they  bought  it 
relying  upon  the  title  as  conveyed  by  the  deeds. "  It  is  also 
shown  that  after  the  deed  from  the  Union  Pacific  Company 
was  obtained  Mr.  Webster  went  to  that  company  to  have  a 
correction  deed  executed,  and  in  the  conversation  with  its 
attorney  that  official  said  that  when  they  executed  the  new 
deed  they  should  reserve  out  of  it  the  right  of  way  they  were 
then  occupying  with  their  tracks.  No  new  deed  was  made, 
bnt  it  is  shown  that  the  Union  Pacific  Company  knew  at  that 
time  that  the  deed  it  did  execute  contained  no  exceptions  or 
reservations.  It  will  be  observed  in  passing  that  the  railway 
company  did  not  at  that  time  claim  that  there  had  been  any 
mistake  in  the  deed,  nor  is  such  claim  made  now.  In  March 
of  the  year  1894  the  United  States  circuit  court  of  Nebraska 
rendered  a  decree  in  an  action  wherein  the  Union  Pacific 
Railroad  Company  was  complainant  and  the  East  Omaha 
Land  Company  and  certain  railway  companies  were  defend- 
ants, wherein  it  was  found  that  the  railway  company  had  no 
interest  in  the  land  on  which  it  had  built  its  tracks,  but  that 
it  was  entitled  to  reimbursement  for  money  expended  in 
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baildiDg  the  same  in  the  sam  of  $35,000;  and  it  was  (artb 
ordered  that  upon  payment  of  said  sam  to  the  Union  Faci: 
Company  or  to  its  receivers  the  said  company  will  be  bari' 
from  any  right,  title,  or  interest  in  or  to  said  tracks  nnder  tl 
contract  aforesaid,  and  that  it  shall  convey  by  qnitclaim  de 
all  its  right,  title,  or  interest  therein  to  a  right  of  way  of  t 
width  of  100  feet,  being  ^o  feet  on  each  side  of  the  center  li 
of  its  said  track,  from  the  commencement  point  of  said  tra 
as  hereinbefore  described  eastward.  None  of  plaintiffs  or  thi 
grantors  were  made  parties  to  this  action.  The  amou 
awarded  to  the  Union  Pacific  Company  was  paid.  The  > 
braska  Constraction  Company,  another  corporation,  nndi 
took  to  procare  from  the  Union  Pacific  Railway  Compai 
for  the  benefit  of  the  defendants  herein,  all  its  tracks,  fra 
chisea,  rights  of  way,  etc.,  on  and  over  the  lands  of  the  Ei 
Omaha  Land  Company;  and  this  constraction  company, 
we  understand  it,  paid  the  $8;,ooo  awarded  in  the  decree 
the  United  States  circait  court;  and,  having  procnred  whi 
ever  rights  the  East  Omaha  Land  Company  had  in  virtue 
the  decree,  it  transferred  the  same  to  the  defendant  t! 
Omaha  Bridge  &  Terminal  Railway  Company,  which  toi 
possession  thereof  on  the  31st  day  of  March,  1894,  and  h 
continued  to  ase  and  occupy  the  same  down  to  this  tim 
The  track,  etc.,  so  taken  possession  of  inclades  that  in  d 
pnte,  which  occupies  something  like  3.54  acres  of  land, 
well  as  the  track  running  over  the  lands  of  the  East  Omal 
Land  Company.  This  proceeding  was  institated  by  defenda 
for  the  purpose  ofcnndemnint;  this  3.54  acres  of  land,  and  tl 
qnestions  arising  on  this  appeal  are:  First,  who  is  entitl 
to  the  roadbed  and  embankment  erected  by  the  Union  Paci 
Company?  and,  second,  as  of  what  date  should  damages 
assessed  ? 

The  value  of  the  roadbed  and  embankment  is  stipulated 
be  .$4,903.41;.  Defendant  contends  that  it  acquired  title 
the  roadbed  and  embankment  in  the  manner  above  indicate 
and  that  damages  for  the  land  itself  should  be  assessed  as 
the  date  of  the  commencement  of  the  condemnation  procee 
ings,  or  at  any  rate  not  before  March,  1894,  when  it  took  p( 
session  of  the  property;  while  plaintiBs  contend  that  it  hoi 
title  to  the  roadbed  and  embankment,  as  well  as  the  lai 
occupied  thereby,  in  virtue  of  the  deed  from  the  Union  Paci 
Railway  Company  to  its  immediate  grantors;  and  that  dai 
ages  should  be  assessed  from  the  time  the  Union  Pacific  Coi 
pany  originally  entered  upon  the  land.  ,  The  trial  court  foui 
that  defendant  was  the  owner  of  the  roadbed  and  emban 
ment,  and  that  damages  should  be  assessed  as  of  date  Man 
31,  1894.  Should  we  find  that  the  improvements — the  roa 
bed  and  the  embankment — belong  to  the  plaintiffs,  then  tl 
decree  awarding  compensation  as  of  date  March  31,  1894, 
correct,  but  to  the  amount  allowed  should  be  added  the  vali 
of  this  embankment.     On  the  other  band,  if  that  qaeation 
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decided  adversely  to  appellants,  then  the  question  of  the  date 
at  which  compensation  shoald  be  awarded  becomes  material. 
From  the  statement  already  made  it  will  be  seen  that  the  case 
turns  largely,  if  not  entirely,  on  the  effect  to  be  given  the  deed 
of  the  Union  Pacific  Company  under  date  of  December  i6, 
1892.  Incident  to  that  point  is  the  effect  to  be  given  the 
decree  of  the  United  States  circuit  court  in  the  case  of  the 
Union  Pacific  Company  against  the  East  Omaha  Land  Com- 
pany et  al,  and  the  transfer  by  the  latter  company  or  the 
Nebraska  Construction  Company  to  the  defendant.  The  exact 
terms  of  that  transfer,  taken  from  the  records  of  the  construc- 
tion company,  were  as  follows:  '^ Whereas,  an  agreement  was 
made  between  the  Omaha  Bridge  and  Terminal  Railway  Co., 
then  known  as  the  Interstate  Bridge  and  Street  Railway  Com- 
pany, and  this  company,  under  date  of  August  ist,  1892, 
wherein  this  company  agreed  to  construct  and  complete 
for  use  a  bridge  across  the  Missouri  river  between  Coun- 
cil Bluffs,  Iowa,  and  the  lands  of  the  East  Omaha  Land 
Co.,  with  a  draw  span  520  feet  long,  for  a  double- track 
railway,  on  a  permanent  pivot  pier,  with  detailed  speci- 
fications, according  to  plans,  etc.,  and  in  said  contract 
the  construction  company  did  further  agree  to  procure  a 
conveyance  from  the  Union  Pacific  Railway  Co.  of  all 
tracks,  franchises,  and  rights  of  way  on  the  lands  of  the 
East  Omaha  Land  Co.,  and  it  did  further  agree  to  make 
certain  connections  between  the  tracks  of  the  bridge 
company  on  the  east  side  of  the  Missouri  river  and  the  tracks 
of  certain  other  raikoad  companies  as  in  said  contract  speci- 
fied, and  also  to  procure  a  conveyance  of  certain  lands  as  in 
said  contract  specified;  and  whereas,  this  company  has  per- 
formed all  its  obligations  under  said  contract ;  and  whereas, 
the  said  Omaha  Bridge  and  Terminal  Co.  has  caused  to  be 
delivered  to  this  company  one  million  of  its  bonds,  secured 
by  a  first  mortgage,  etc.,  and  has  delivered  to  this  company 
seventy-five  hundred  shares  of  its  capital  stock  and  seventy- 
five  hondred  shares  of  the  capital  stock  of  the  East  Omaha 
Land  Co.  in  full  payment  of  the  consideration  of  the  contract 
hereinbefore  mentioned,  and  as  payment  for  all  the  work 
done,  material  furnished,  and  lands  purchased  and  delivered: 
Now,  therefore,  this  company  does  hereby  acknowledge  com- 
plete and  full  satisfaction  of  said  contract,  and  does  hereby 
authorize  and  direct  John  R.  Webster,  general  manager  of  this 
company;  to  turn  over  and  deliver  to  the  Omaha  Bridge  and 
Terminal  Railway  Co.  all  of  said  property,  lands,  tracks,  and 
eqaipment,  together  with  all  material  on  hand,  and  all  rights 
and  franchises  in  connection  with  the  same ;  to  have  and  to 
hold  the  same  to  the  Omaha  Bridge  and  Terminal  Company, 
its  successors  and  assigns,  forever."  It  will  be  noticed  that 
this  resolution,  which  was  duly  adopted  by  the  corporation, 
purports  to  convey  only  the  tracks,  franchises,  and  rights  of 
way  on  the  lands  of  the  East  Omaha  Land  Company,  and  that 
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these  plaiotifis  were  oot  parties  to  the  litieation  between  t 
Union  Pacific  Company  and  the  land  company,  nor  were  th 
in  privity  with  either.  The  roadbed  in  question  was  not  bu 
on  lands  belonging  to  the  East  Omaba  Land  Company,  b 
on  the  property  of  the  Nebraska  Ferry  Company,  or  A.  ^ 
Street,  trustee,  and  defendant's  title  thereto  is  donbtfnl, 
say  the  least.  It  admits  that  it  does  not  own  the  land  i 
which  these  improvements  were  made,  and,  of  coarse,  cann 
trace  title  to  the  ferry  company  or  to  Street.  The  exa 
arraneement  nnder  which  the  Union  Pacific  Company  bn 
the  embankment  is  not  shown.  All  that  we  have  with  reft 
ence  thereto  is  the  decree  of  the  United  States  circait  com 
to  which  we  have  already  referred;  and  that,  of  coarse, 
not  binding  on  these  plaintiffs.  Neither  would  the  contra 
between  these  two  companies  be  binding  on  plaintiffs  or  thf 
grantors,  (or  they  were  not  parties  thereto.  Bat  we  do  n 
care  to  rest  our  decision  on  this  ground,  atthoogh  defendani 
title  to  the  roadbed  and  improvements  in  qnestion  is  extreme 
doubtful.  The  Union  Pacific  Company  went  opon  the  lai 
in  question  knowing  that  it  had  no  title  thereto,  and  from  t 
land  itself  made  the  embankment  in  controversy.  It  add 
some  riprapping  to  hold  the  embankment  in  place,  and  p 
ties  and  rails  thereon.  It  was  not,  perhaps,  a  trespasser,  1 
it  had  the  implied  consent  of  the  owners  to  enter  and  ma 
the  improvements.  We  are  not  prepared  to  say  that,  in  t 
absence  of  a  deed  for  the  land  on  which  the  embankmei 
were  constructed,  the  Union  Pacific  Company  conid  not  enl 
npon  the  land  and  remove  the  ties  and  rails,  and  perhaps  t 
stone  hanled  there  by  it,  or  that  it  could  not  transfer  its  rigl 
to  another  railroad  company,  so  that  company  might  proce 
by  ad  quod  damnum  proceedings  to  acquire  title  to  a  right 
way,  under  the  statutes  of  this  state,  without  paying  t 
owner  for  these  improvements.  But  the  question  before 
is  much  broader  than  this.  The  Union  Pacific  Compai 
after  erecting  its  improvements,  made  a  deed  of  bargain  a 
sale  to  the  land  on  which  the  same  was  located  to  plaintil 
grantors.  This  deed  also  contained  covenants  of  special  wi 
ranty,  and  was  made,  as  the  witnesses  say,  from  whom  ' 
have  quoted,  to  quiet  the  title  to  the  right  of  way.  Trne,  1 
Union  Pacific  Company  did  not,  through  any  of  its  agen 
make  such  representations;  and  the  case  must  turn  on  t 
effect  to  be  given  this  deed.  It  is  a  familiar  principle  of  li 
that  no  one  shall  be  allowed  to  dispute  his  own  solemn  de« 
in  other  words,  he  is  estopped  by  his  deed  from  saying  tl 
he  had  no  interest  in  the  land  at  the  time  of  his  conveyam 
De  Frieze  v.  Quint,  94  Cal.  653,  30  Pac.  i.  28  Am.  St.  Ri 
151;  Stow  v.  Wyse,  7  Conn.  214,  18  Am.  .Dec.  99;  Comste 
V.  Smith,  13  Pick.  120,  23  Am.  Dec.  670;  Logan  v.  Eati 
66  N.  H.  S75.  31  Atl.  13;  McFadden  v.  Allen  {N.  Y.)  32 
E.  21,  19  ll.  R.  A.  446.  This  rule  does  not,  of  course,  op 
ate  to  preclude  the  admission  of  parol  evidence  to   ideal 
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the  property  granted,  nor  does  it,  in  a  proper  case,  estop  the 
grantor  from  claiming  that  property  not  necessarily  included 
in  the  grant  was  not  intended  to  be  conveyed.  In  other 
words,  parol  evidence  is  sometimes  admissible  to  apply  the 
description  found  in  the  grant  to  the  land  intended  to  be  con- 
veyed, and,  in  cases  of  uncertainty  or  ambiguity  in  the  terms 
of  the  grant,  to  make  certain  that  which  can  be  made  certain, 
and  in  a  proper  case  to  determine  what  are  removable  fixtures 
as  between  grantor  and  grantee.  Neither  of  the  first  two 
rales  or  exceptions  apply  to  this  case.  There  is  no  ambiguity 
or  uncertainty  in  the  description  contained  in  the  deed  from 
the  Union  Pacific  Company,  and  the  defendant  does  not  claim 
that  parol  evidence  was  offered  for  the  purpose  of  applying 
the  description  to  the  land  in  controversy.  Its  claim,  as  we 
understand  it,  is:  First,  that  parol  evidence  was  admissible 
for  the  purpose  of  arriving  at  the  intent  of  the  parties,  and, 
second,  that  it  was  admissible  for  the  purpose  of  showing  that 
the  property  in  controversy  was  a  fixture  or  improvement, 
which  did  not  pass  by  the  deed  in  question.  No  attempt  was 
made  in  this  case,  or  by  any  other  action,  to  reform  the  deed ; 
hence  that  feature  is  out  of  the  case.  There  being  no  uncer- 
tainty or  ambiguity  in  the  deed,  parol  evidence  was  not  ad- 
missible for  the  purpose  of  showing  the  intent  of  the  parties. 
To  admit  it  under  such  circumstances  would  be  contrary  to 
welWsettled  rules  of  law. 

Was  it  permissible,  then,  to  show  that  the  roadbed  was  a 
fixture,  and  did  not  pass  by  the  deed,  in  the  absence^  of  an 
express  exception  or  reservation  written  to  the  deed  itself? 
We  think  not  As  to  the  embankment  itself,  it  was  not  a 
fixture,  no  more  so  than  a  dyke  or  levee  or  a  well  put  on  the 
land.  It  was  part  of  the  land  itself,  and  undoubtedly  passed 
by  the  deed.  As  to  the  riprapping,  we  think  the  same  rule 
applies.  It  might  be,  in  a  proper  case,  that  the  ties  and  rails 
would  not  pass,  but  here  we  think  they  did,  and  for  this  reason : 
If  the  Union  Pacific  Company  had  owned  the  land  or  right  of 
way  on  which  the  embankment  was  erected,  and  had  made 
the  deed  it  did,  we  apprehend  there  would  be  no  question 
about  the  entire  property^ — embankment,  ties,  and  rails^ — 
passing  to  its  grantee.  Van  Keuren  v.  Railroad  Co.,  38  N. 
].  Law,  165.  The  claim  that  the  embankment,  ties,  and  rails 
did  not  pass  is  bottomed  on  the  thought  that  it  had  no  title  to 
the  land  or  right  of  way  covered  by  the  deed.  May  it  or  its 
grantees  or  assignees  show  that  it  had  no  title  to  the  land  in 
the  face  of  its  solemn  deed  thereto?  Surely  not,  for  to  permit 
them  to  do  so  would  be  to  violate  the  rule  of  estoppel  by  deed 
to  which  we  have  already  referred.  In  other  words,  to  take 
the  embankment  in  controversy  out  of  the  terms  of  the  grant, 
the  Union  Pacific  Company  or  its  grantees  must  be  permitted 
to  show  that  this  company  had  no  title  to  the  lands  it  sold  to 
plaintiffs'  grantors.  This  the  rules  of  law  will  not  permit. 
The  doctrine  of  estoppel  is  a  salutary  one,  and  to  establish 
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the  rule  contended  for  by  appellee  would  be  to  destroy  th< 
secarity  of  all  land  titles,  and  permit  srantors,  after  soleaiDl] 
affirming  that  they  had  title,  to  insist  that  they  did  not 
althongh  subsequent  sood-faith  purchasers  may  hare  parte( 
with  their  money,  as  in  this  case,  on  the  strength  of  the  iO' 
tegrity  of  the  title.  There  are,  as  it  seems  to  us,  no  two  sidei 
to  this  question. 

But  appellee  argues  that  the  orisinal  agreement  of  settle 
ment  was  made  a  part  of  the  deed,  and  that  it  should  be  cod 
sidered  in  arriving  at  the  intent  of  the  parties.  There  an 
two  answers  to  this.  In  the  first  place,  the  deed  refers  to  tbi 
agreement  for  its  consideration,  and  the  granting  clause  makei 
00  reference  thereto;  second,  the  improvements  were  do 
made  when  the  settlement  was  had,  but  were  constructet 
thereafter,  and  the  deed  was  made  after  the  embankment  wai 
erected.  Aa  to  the  granting  clause  the  deed  speaks  froni  It 
date,  and  the  contract  under  which  it  was  made  becami 
functus  ofEcio,  except  as  it  was  embodied  in  the  deed  itsel 
or  referred  to  therein.  Manifestly,  the  contract  did  not  am 
could  not  refer  to  improvements  not  then  in  ezistence,  and 
as  we  have  said,  it  is  only  referred  to  in  the  deed  as  furnish 
ing  the  consideration  therefor.  To  take  the  embankment  ou 
from  under  the  operation  of  the  deed  it  is  necessary  to  sho\ 
an  exception  or  reservation,  and  this  cannot  be  done  by  parol 
Smith  V.  Price,  39  111.  28,  8g  Am.  Dec.  284.  It  is  trae  tha 
in  certain  cases  parol  evidence  is  admissible  for  the  pnrpos 
of  showing  the  real  consideration  for  a  deed;  but  this  rnl 
cannot  be  employed  for  the  purpose  of  varying  its  legal  effect 
Dunbar  v.  Strickler,  4^  Iowa,  ^84;  Scbrimper  v.  Railroa< 
Co.  <Iowa)  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  385,  82  N.  W.  gifi 
and  cases  cited.  On  the  theory  that  parol  evidence  is  admis 
aible  to  show  the  true  consideration,  the  grantor  cannot  in 
troduce  an  exception  or  reservation  which  should  have  beei 
embodied  in  the  granting  clause.  See  cases  heretofore  cited 
Clearly,  the  deed  must  be  construed  with  reference  to  its  date 
and  it  is  not  competent  to  ingraft  a  parol  reservation  0 
exception  thereon.  In  none  of  the  cases  relied  upon  by  ap 
pellee  does  it  appear  that  the  company  constructed  the  road 
bed  and  made  a  deed  therefor  to  some  other  party,  who  wa 
relying  upon  the  terms  of  the  grant;  hence  they  are  not  t 
our  minds  in  point. 

It  is  not  shown,  as  we  have  said,  that  plaintiffs  were  in 
formed,  before  they  acquired  title  and  expended  their  monej 
that  the  Union  Pacific  Company  was  claiming  that  the  roac 
bed  and  right  of  way  should  have  been  reserved  from  th 
grant.  Indeed,  Mr.  Webster,  who  procured  the  deed  froi 
the  Union  Pacific  Company,  and  who  attempted  to  secure  th 
corrected  one,  says  that  the  company  said  nothing  at  any  tim 
indicating  that  it  was  its  intention  to  reserve  the  roadbed  a 
the  time  it  executed  the  first  deed.  All  that  is  shown  in  thi 
respect  is  that  the  company  said  that,  if  a  new  deed  was  ei 
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rated,  it  ooght  to  reserve  a  right  of  way.     This  was  act 

)mmnnicated  to  the  plaintifls,  however;  and,  while  they 
laad  the  Union  Pacific  Company'  in  possesBion  of  the  em- 
lokment  at  the  time  they  purchased,  they  did  not  pay  oat 
teir  money  nntil  the  deed  was  obtained  from  that  company. 
his  adds  strength  to  the  doctrine  of  estoppel,  although  the 
impany  made  no  representations  except  those  to  be  inferred 
om  its  deed. 

There  is  no  doubt  of  the  general  mie,  relied  apon  by  ap- 
:llee,  that  one  may  erect  improvements  on  the  land  of  aa- 
ber  which  do  not  become  a  part  of  the  real  estate;  and, 
ere  it  not  for  the  deed  made  by  the  Union  Pacific  Company, 
e  woald  be  inclined  to  agree  with  them  in  their  conclusion 
lat  this  en^ankmeot  belonged  to  the  Union  Pacific  Com- 
iny,  or  its  grantees,  and  that  plaintiB  are  not  entitled  to 
impensation  therefor;  bnt  in  the  face  of  this  solemn  instru- 
eat  it  does  not  lie  in  the  month  of.  that  company  or  its 
antees  to  say  that  it  had  no  title  to  the  lands,  and,  there- 
re,  that  the  improvements  thereon  did  not  pass  by  the  deed. 
ben  a  railroad  company  enters  upon  the  land  of  another, 
lilds  a  roadbed,  places  ties  and  rails  thereon,  they,  as  a  gen- 
alrule,  in  the  absence  of  abandonment  to  the  owner,  belong 
the  company  constructing  the  same,  or  to  its  grantees  or 
signees,  and  the  landowner  cannot,  in  condemnation  pio- 
edings,  have  the  value  thereof  included  in  his  sward.  This 
familiar  doctrine  requiring  no  support  from  the  authorities. 
at  when  that  company  makes  a  deed  to  the  land  on  which 
e  improvement  is  erected,  which  deed  contains  no  reserva- 
3n,  it  will  not  be  permitted  to  show,  for  the  purpose  of 
iminatiug  the  improvements,  including  the  roadbed,  that  it 
id  no  title  to  the  land  it  attempted  to  convey.  Reduced  to 
i  last  analysis,  the  question  that  issue  is  a  very  narrow  one, 
id  one,  we  think,  which  is  clearly  settled  by  the  doctrine  of 
toppel.  If  the  deed  from  the  Union  Pacific  Company  to 
:reet  and  the  Nebraska  Ferry  Company  did  not  convey  this 
nbankment  and  trackage,  it  did  not  convey  anything;  and, 
defendant  is  to  prevail  in  this  litigation,  it  mast  be  on  the 
eory  that  this  deed  is  nothing  more  than  waste  paper.  This 
should  not,  for  the  most  salutary  reasons,  be  permitted  to 
)■  Doubtless,  as  between  the  Union  Pacific  Company  ami 
treet  and  the  Nebraska  Ferry  Company,  the  embankment, 
id  especially  the  ties  and  rails,  was,  before  the  execution  of 
le  deed,  personal  property,  and  might  be  said  to  be  a  trade 
itnre.  under  the  doctrine  announced  in  Railroad  Co.  v. 
yce,  6i  Kan.  394,  59  Pac.  1040,  48  L.  R.  A.  241,  and  Justice 
Railroad  Co.,  87  Pa.  28.  But  when  that  company  under- 
ok  to  grant  the  land  on  which  these  improvements  are  sita- 
ed,  and  made  no  exception  or  reservation  thereof,  and  did 
it  ondertake  to  remove  the  same  within  a  reasonable  time 
ter  it  made  the  sale,  its  grantee  or  assignee  cannot  be  beard 
'  say  that  its  deed  was  of  no  effect,  and  that  it  is  entitled  to 
le  roadbed  and  improvements.     Appellee  has  cited  no  case 
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which  rans  cottnter  to  these  rales;  and  we  do  not  thtak  any 
can  be  fouad.  On  the  other  hand,  oar  conclasions  find  sup- 
port in  the  following  among  other  cases:  Hunt  v.  Iron  Ca, 
97  Mass.  279;  Meriam  v.  Brown.  128  Mass.  391. 

Suggestion  is  made  by  counsel  that  the  Union  Pacific  Codi- 
pany  and  its  grantees  have  always  claimed  to  own  the  em- 
bankment in  question.  This  is  not  verified  by  the  record. 
On  the  contrary,  it  is  shown  that  plaintiffs  have  always  since 
their  purchase  claimed  to  own  the  same,  and  have  ecdeavorec 
to  get  Webster  to  concede  their  claims.  The  reservation! 
contained  in  the  deeds  from  the  ferry  company  and  fron 
Street  are  of  no  importance.  They  neither  recognize  noi 
affijm  that  a  right  of  way  exists  over  the  lands  in  controversy 
and  defendants  are  not  claiming  that  they  have  a  pight  of  way 
The  sole  qneation  with  them  is,  shall  they  be  compelled  tc 
pay  for  the  embankment,  etc.,  in  addition  to  the  land  actaall] 
taken?  We  hold  that  they  should  pay  for  it,  and,  of  coarse 
disagree  with  the  learned  trial  judge  in  bis  conclusions. 

3.  The  second  point  barely  needs  mention.  Having  fount 
that  plaintiffs  were  the  owners  of  the  roadbed,  and  thatde 
fendant  went  into  possession  in  March,  1894,  the  time  fisei 
for  the  award  of  damages  as  found  by  the  trial  conrt  is  mani 
festly  correct.  Daniels  v.  Railroad  Co.,  41  Iowa,  s^.  Hai 
we  found  with  appellee,  on  the  first  point,  that  the  roadbet 
passed  from  the  Union  Pacific  Company,  through  the  Eas 
Omaha  Land  Company  or  the  Nebraska  Construction  Com 
pany,  to  the  defendant,  the  second  question  would  then  hav< 
become  important.  It  is  sufficient  to  say  in  this  conaectioi 
that,  if  we  had  so  found,  it  is  clear  that  compensation  shoal 
have  been  made  as  of  the  date  of  the  original  entry  by  tb 
Union  Pacific  Company,  in  December,  J889,  and  the  resnl 
in  dollars  and  cents  woald  be  practically  the  same  as  ande 
onr  present  holding.  If  defendant  has  title  to  the  roadbed  11 
conb'oversy,  it  is  because  it  acquired  the  same  as  personal  prop 
erty  mediately  from  the  Union  Pacific  Company,  and  its  entr 
must  relate  back  to  the  time  that  company  took  possession  0 
the  lands  and  began  its  improvements  thereon.  Daniels  1 
Railroad  Co.,  35  Iowa.  129,  14  Am.  Rep.  490;  Drury  v.  Rail 
road  Co.,  127  Mass.  571;  Railway  Co.  v.  Ortiz,  75  Tex.  6o3 
12  S.  W.  1129;  Harbach  v.  Railway  Co.,  80  Iowa,  S93,  44  N 
W.  348,  43  Am.  SEng,  R.  Cas.  115,  u  L.  R.  A.  113.  W 
place  our  decision,  however,  on  the  first  point,  and  find  tbs 
plaintifis  should  have  been  awarded  the  value  of  the  roadbec 
to  wit,  $4,903.4;,  in  addition  to  the  value  of  the  land;  am 
plaintiffs  may  have  judgment  in  this  coart,  if  they  so  elect 
for  the  value  of  the  land  actually  taken,  to  wit,  $;, 310,  aui 
the  value  of  the  roadbed,— in  all,  $10,213.45, — with  6  per  cenl 
interest  thereon  from  March  23,  1894,  down  to  the  time  of  th 
entry  of  the  decree,  and  the  further  snm  of  $1,000  attorney' 
fees,  as  allowed  by  the  district  court,  and  the  costs  of  sa 
both  in  the  district  court  and  upon  this  appeal 

Modified  and  afhrmed. 
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Murray  v.  Northwestern  R.  Co. 
iSufirevie  Court  o/ South  Carolina,  October  ij,  rgoa.) 
[42  8.  E.  Rep.  617.] 
ids— Parol  Evidence. 

'irol  evidence  ia  admiBsible  to  explain  a  covenant  in  a  deed  "to 
ibliah  and  maintain  a  freight  and  passenger  depot,"  to  ahow  the 
ent  of   the  contracting   parties  at   the  time  of  the   execution   of  the 

n«— Covenant  to  Erect  Depot — Specific  Performance. 
rhere  a  covenant  to  establish  and  maintain  a  depot  for  freigpht  and 
sengers  was  a  part  of  the  conaideration  of  the  deed  to  a  railroad 
ipinj,  and  the  building  waa  to  be  erected  on  the  land  thereby  con* 
ed  to  the  company,  and  of  which  it  was  put  in  poaseaaion,  equity 
1  decree  its  specific  performance. 

Appeal  from  common  pleas  circait  court  of  Sumter  coonty; 
idson,  Special  Judge. 

Action  by  George  W.  Murray  against  the  Northwestern 
ilroad  Company.  Decree  for  plainti0,  and  defendant  ap- 
ils.    Affirmed. 

rhe  following  is  the  decree  of  the  circait  conrt: 
'This  case  came  before  me  at  a  special  term  held  for 
mter  county,  in  the  week  beginning  i€th  of  December, 
}i,  on  exceptions  by  both  plaintiff  and  defendant  to  the 
ister's  report,  to  whom  all  the  issues  had  been  referred. 
le  plaintiff  owned  a  large  tract  of  land  in  Sumter  county, 
lich  was  crossed  by  the  selected  route  of  the  Northwestern 
ilroad  from  Sumter  to  Camden,  and  upon  which  the  de- 
idaot  had  entered  for  the  purpose  of  grading  and  track  lay- 
!.  Dispates  arose  between  Murray  and  the  railroad 
npany,  followed  by  litigation.  Murray  and  certain  of  his 
mat  filed  petitions  for  compensation  under  the  right  of 
y  statutes,  and  others  were  threatened,  when  the  railroad 
mpany  brought  their  action  to  restrain  those  proceedings, 
eging  that  Murray  had  given  his  consent  to  the  occupation 
his  land  by  this  railroad  upon  the  company's  undertaking 
establish  a  station  and  erect  a  depot  at  a  point  on  Murray's 
id  to  be  called 'Borden.'  The  complaint  in  the  action  of 
e  Northwestern  Railroad  Company  against  George  W. 
irray  and  others,  verified  by  Thomas  Wilson,  president, 
eged  that  Murray  had  agreed  to  let  the  railroad  company 
re  a  right  of  way  through  his  lands,  and  one  acre  of  land 
:  depot  purposes,  in  consideration  of  $150  in  money  and  the 
mpany's  agreement  to  establish  a  railway  station  or  depot 
sreon,  and  that  in  part  performance  of  said  contract  the 
ilroad  company  had  purchased  and  paid  for  the  necessary 
nber  and  building  materials  for  the  erection  of  the  necessary 
ition  house,  depot,  and  other  structures,  and  caused  the 
me  to  be  placed  alongside  the  said  railroad,  and  was  in  the 
osecQtion  of  the  completion  of  said  work  when  the  plaintiff 
IS  interfered  with  by  the  legal  proceedings  hereinafter 
ferred  to. 
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"Od  the  retarn  to  the  rale  to  show  cause  before  Jad{ 
Towasend,  affidavits  by  Thomas  WiUon  and  C.  C.  Dona  wei 
read  in  the  hearing  of  George  W.  Murray.  Wilson,  presiden 
stated  in  his  affidavit  'that  the  deponent,  actios  for  said  con 
pany,  and  in  the  farther  parsuance  of  said  contract  and  agrei 
ment,  *  *  *  had  purchased  and  paid  (or  the  necessai 
Inmber  wherewith  to  erect  said  depot  and  station  bouse,  an 
was  about  to  comoience  the  same  when  the  aforesaid  n 
straiotnE  order  was  served.'  C.  C.  Dnnn,  superintendent  ( 
coQstmction  of  this  road,  stated  in  his  affidavit,  dated  3d  < 
March,  1900,  'that,  acting;  under  the  instructions  of  said  con: 
pany,  he  made  out  and  delivered  to  Messrs.  Seals  &  Carsoi 
manufacturers  of  lumber,  a  bill  of  lumber  for  the  framewor 
of  the  depot  at  Borden,  and  pointed  out  the  location  to  lb 
said  Seals  &  Carson  where  said  station  was  to  be  establishe 
and  said  lumber  nsed;  that  this  occurred  some  six  weeks  c 
two  months  aeo,  since  which  time  the  aforesaid  lumber  h: 
been  cat  and  delivered  alongside  of  said  railroad,  and  tb 
same  paid  for.'  Testimony  taken  before  the  master  in  th 
case  now  under  coasideration  shows  that  this  lumber  was  ct 
and  delivered  for  a  depot  at  Borden  of  the  same  plan  an 
dimensions  as  the  depot  at  Dalzell,  the  nearest  station  towarc 
Sumter,  and  a  contract  made  with  a  builder  to  erect  a  depc 
at  Borden  like  that  at  Dalzell.  Moreover,  that  there  was  a 
agent  of  the  company  at  Borden,  as  there  was  at  Dalzell,  di: 
charging  the  duties  of  station  agent  for  the  sale  of  tickets  an 
the  receipt  and  delivery  of  freight;  snch  agent  at  Borde 
occupying  a  box  car  for  these  purposes.  All  these  things  beic 
known  to  Murray  and  the  railroad  company,  and  this  cond 
tion  of  things  still  existing,  on  the  5th  of  May,  1900,  subs* 
quent  to  Judge  Townsend's  order  granting  the  interlocutoi 
injunction  prayed  for  by  the  railroad  company,  and  in  settli 
ment  of  all  litigation  between  the  parties  then  pending.  Mm 
ray  made,  and  the  railroad  company  accepted,  a  deed  of  th: 
date,  whereby  Murray  and  his  tenants  conveyed  to  the  rai 
road  company  a  lot  of  land  for  depot  purposes  at  Borden,  an 
a  right  of  way  across  his  lands.  This  deed  was  made  upon  tt 
consideration  of  $[^0  in  money,  and  'the  covenant  and  agiei 
ment'  of  the  railroad  company 'to  establish  and  maintain 
freight  and  passenger  depot'  at  Borden.  This  deed  contaii 
the  further  stipulations:  'And  it  is  expressly  covenanted  an 
agreed  that  the  consideration  money  hereinbefore  named,  an 
the  condition  of  the  establishment  and  maintenance  of  tt 
said  freight  and  passenger  depot  at  said  station  called  "Boi 
den"  by  the  grantee,  its  successors  and  assigns,  is  in  full  pa] 
ment,  satisfaction,  and  compensation  for  the  aforesaid  rigl 
of  way  and  easement  over  and  through  the  said  tracts  of  Ian 
above  described,  and  also  the  aforesaid  one-acre  plot  of  gronnt 
and  including  all  special  injury  and  damage,  past,  present,  c 
future,  suffered  or  to  be  suflered  by  the  grantors  hereof,  t 
their  heirs,  executors,  administrators,  and  assigns,  from  or  t 
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aaoD  of  the  constniction  and  operation  of  said  railroad  over 
id  apon  the  aforesaid  premises.  And  it  is  further  covenanted 
id  agreed  that  in  the  event  that  the  said  Northwestern  Rail- 
ad  Company,  its  successors  or  assigns,  shall  not  estab- 
;h  a  passenger  and  freight  station  at  said  place  called 
Borden,"  or,  having  established  such  station,  shall  cease 
maintain  the  same,  then  and  in  that  event  the  right 
way  and  easement  hereby  granted  shall  revert  to  the  grantor, 
eorge  W.  Murray,  above  named.'  The  company  paid  to 
array  the  money  consideration  called  for,  and  have  held  the 
;pot  lot  and  right  of  way  ever  since,  and  still  use  the  latter 
I  a  part  of  their  railroad  tine  between  Sumter  and  Camden. 
at  soon  after  the  acceptance  of  this  deed,  the  company 
langed  its  plana,  removed  its  present  agent,  otherwise  dis- 
)sed  oE  the  lumber  so  cut  and  delivered  for  the  Borden  depot, 
ade  Borden  a  prepay  flag  station,  procured  a  merchant  there 
I  act  as  agent  to  the  extent  of  keeping  its  so-called  depot 
ckcd,  and  of  delivering  freight,  without  authority  to  receive 
eight  or  sell  tickets,  and  erected  a  building  ruder  and  smaller 
lan  that  which  was  in  contemplation  when  the  deed  was 
slivered,  and  with  no  accommodation  for  passengers,  other 
lao  an  open,  uncovered  platform,  without  seats.  The  depot 
!  Remberts,  next  beyond  Borden  from  Snmter,  was  after- 
urds  built  just  like  the  one  at  Dalzell. 
"The  plaintiff  in  this  case  prays  for  a  specific  performance 
f  the  contract  made  by  his  deed  and  the  acceptance  thereof, 
nd  for  damages  for  the  defendant's  delay,  or  that  the  value  of 
le  property  so  held  by  the  railroad  company  be  adjudged  to 
im  for  the  failure  of  the  defendant  to  erect  and  maintain  such 
epot  accommodations  at  Borden  as  were  contemplated  by 
le  parties.  Defendant  contends  that  the  phrase  'freight  and 
assenger  depot'  means  such  a  depot  as  would  answer  the 
emands  of  freight  and  passenger  trafBc  at  that  point,  and 
lat  parol  testimony  is  inadmissible  to  reform  the  deed  or  to 
uy  or  add  to  the  deed.  But  I  hold  that  parol  testimony  ia 
imissible  of  such  facts  as  wilt  show  the  aorrounding  circum- 
ances  at  the  time,  and  so  reach  the  meaning  of  that  phrase 
i  understood  by  both  grantor  and  grantee,  under  which  the 
liiroad  company  acquired  its  long  right  of  way.  Therefore 
le  master  properly  received  and  considered  the  facts  above 
!cited,  and,  in  the  light  of  those  facts,  properly  held  that  a 
eight  and  passenger  depot  at  Borden  meant  accommoda- 
ons  eqnal  to  those  at  Dalzell,  and,  I  will  add,  equal  to  those 
t  Remberts. 

"The  contract  being  thus  certain,  definite,  and  specific,  and 
le  depot  accommodations  at  Borden  not  being  such  as  the 
eed  called  for,  the  next  question  is,  can  the  defendant  be 
iqnired  to  specifically  perform  its  contract,  and  so  discharge 
iie  consideration  for  which  it  obtained  the  property  rights  so 
cqoired  and  now  held?  Upon  this  question  there  may  be 
ime  conflict  of  authority.     I  have  been  referred  to  no   case 
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from  the  coorts  of  this  state  that  decides  this  point,  in  i 
judgment  Bat  it  seems  to  me  that  specific  performao 
sboald  be  decreed,  and  that  itwoald  not  be  proper  to  pern 
the  defendant  to  accept  all  of  the  rights  acquired  by  it  aai 
this  agreement,  and  withhold  the  mandate  of  the  court  reqn 
ing  it  to  perform  its  part  of  this  same  agreement.  I  fi 
strong  anthority  in  support  of  this  conclusion.  In  Storer 
Railway  Co.,  2  Younge  &  C.  Ch.  48,  the  court  compelled  t 
defendant  to  construct  and  maintain  an  archway  and  its  a 
proaches;  the  court  saying  there  was  no  difficulty  in  enforci 
such  decrees.  In  2  Beach,  Mod.  Cont.  §  8S3,  the  author  sa] 
'The  rule  is  not  universal  that  courts  of  equity  will  nei 
assume  jurisdiction  to  enforce  a  contract  which  requires  soi 
building  to  be  done.  They  have  enforced  such  contracts  frc 
the  earliest  days  to  the  present  time. '  Citing  in  note  ^  seve: 
such  cases.  Lewis,  Em.  Dom.  §296,  says:  'Agreements  b] 
railroad  company  to  bnild  crossings  or  fences,  or  to  locate  a 
build  a  depot,  or  to  do  other  things  for  the  benefit  of  the  gn 
tor,  may  be  specifically  enforced. '  In  Stnyvesant  v.  Mayi 
etc. ,  1 1  Paige,  426,  there  was  a  grant  of  land  oii  the  conditi 
that  the  city  of  New  York  should  make. certain  improvemen 
Chancellor  Walworth  thus  declared  the  law:  'The  true  rule  1 
the  subject  of  decreeing  the  specific  performance  of  a  coi 
nant  in  such  cases  is  that  where,  from  the  nature  of  the  reli 
soagttt,  performance  in  specie  will  alone  answer  the  parpo 
of  justice,  this  court  will  compel  a  specific  performance,  i 
stead  of  leaving  the  complainant  to  a  remedy  at  law,  which 
wholly  inadequate.  Tbe  court  has  jurisdiction,  therefore, 
compel  the  specific  performance  by  tbe  defendant  of  a  cav 
nant  to  do  specified  work,  or  to  make  certain  improvemer 
or  erections  upon  his  own  land  for  the  benefit  of  the  coi 
plainant,  as  tbe  owner  of  the  adjoining  property,  who  has  1 
interest  in  having  such  work  done,  or  such  improvements 
erections  made,  and  where  the  injury  to  the  complaina 
from  the  breach  of  covenant  is  of  such  nature  as  not  to 
capable  oE  being  adequately  compensated  in  dam^es.' 
the  case  of  Ross  v.  Railway  Co.,  i  Woolw,  37,  Fed.  Gas.  H 
12,080,  the  court  refused  to  direct  specific  performance  0; 
contract  for  tbe  construction  of  a  railroad  which  would  requi 
years  to  be  completed.  But  in  that  case  Mr.  Justice  Mill 
reviews  tbe  cases,  citing  Errington  v.  Aynesly,  2  Brown,  C 
341,  and  Lucas  v.  Commerford,  3  Brown,  Ch.  1G6,  and  i  Vi 
Jr.  23;,  where  the  court  refused  to  order  specific  performam 
because,  'if  one  person  would  not  build,  another  might 
found  who  would,'  and  because  tbe  court  could  not  underta 
to  superintend  the  construction  of  a  building.  Judge  Mill 
then  calls  attention  to  several  cases  where  specific  performac 
was  decreed  of  a  contract  by  a  railroad  company,  'in  cons 
oration  of  a  right  of  way,  to  make  an  arched  way  under 
roadbed'  (Storer  v.  Railway  Co.,  2  Younge  &  C.  Ch.  48); 
consideration  of  a  sale  of  land  to  build  a  street  and  erect  a  f 
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market  (Price  t.  Mayor,  etc.,  of  Penzance,  4  Hare,  506);  for 
the  grant  of  a  piece  of  land  for  a  park,  a  contract  to  grade, 
inclose,  and  improve  the  premises  (Stay vesant  v.  Mayor,  etc., 
II  Paige,  414);  to  complete  a  hotel  (Birchett  v.  Bblling,  5 
Manf.  442).  And  Judge  Miller  CHlls  attention  to  the  fact  that 
in  these  latter  cases  'the  building  was  to  be  done  on  the  land 
of  the  persons  who  agreed  to  do  it/  'The  consideration  of 
the  agreement  was  the  sale  or  conveyance  of  the  land  on 
which  the  building  was  to  be  erected,  and  the  plaintiff  had 
already,  by  such  conveyance  on  his  part,  executed  the  contract, 
and  the  building  was  in  some  way  essential  to  the  use 
or  contributory  to  the  value  of  adjoining  land  belonging 
to  the  plaintiff,' — all  of  which  conditions  exist  in  this 
case.  Other  authorities  in  the  master's  report  and  in  the 
argument  submitted  to  me  by  counsel  for  plaintiff  seem  to 
support  the  view  I  have  taken.  It  is  a  definite  and  certain 
contract,  the  consideration  for  which  defendant  received  and 
now  enjoys;  and  unless  defendant  perform  his  undertaking  to 
build  a  freight  and  passenger  depot,  as  understood  by  the 
parties,  it  will  be  impossible  for  the  plaintiff  to  get  that  in 
exchange  for  which  he  granted  the  right  of  way.  Nor  can  I 
see  any  difficulty  in  carrying  out  a  decree  for  the  specific  per- 
formance of  defendant's  agreement. 

''I  farther  hold  that  no  damages  should  be  decreed  to  plain- 
tiff for  the  delay  up  to  this  time  in  establishing  and  maintain- 
ing the  proper  depot  accommodations  at  Borden  required  by 
the  deed.  The  pecuniary  damage  to  plaintiff  does  not  appear 
to  me  to  be  serious,  and  the  railroad  had  been  in  operation 
less  than  a  year  when  this  action  was  commenced. 

'4t  is  therefore  ordered  and  decreed  that  plaintiff's  fourth 
exception  to  the  master's  report  be  sustained,  and  the  others 
overruled;  that  so  much  of  defendant's  fifth  and  sixth  excep- 
tions as  charges  error  to  the  master  in  awarding  $500  dam- 
ages to  the  plaintiff  be  sustained,  and  its  others  overruled; 
and  that  the  master's  report,  with  these  changes  and  modifi- 
cations, be  confirmed.  It  is  further  ordered  and  decreed  that 
the  defendant  do  cause  to  be  erected  by  May  i,  1902,  a  freight 
and  passenger  depot  at  Borden,  like  to  that  now  at  Dalzell, 
a  station  on  its  road,  with  like  facilities  for  the  receipt  ^nd 
delivery  of  freight  and  for  the  convenience  and  accommodation 
of  passengers.  Let  notice  of  the  filing  of  this  decree,  with  a 
copy  of  its  directions,  be  served  forthwith  on  the  defendant 
or  its  attorneys. ' ' 

The  defendant  appeals  on  the  following  exceptions: 

''(i)  Because  his  honor  erred,  it  is  respectfully  submitted, 
in  not  construing  the  alleged  contract  set  up  in  the  complaint 
by  its  terms  alone,  and  without  resorting  to  parol  and  extrinsic 
evidence. 

''(2)  Because  his  honor  erred,  it  is  respectfully  submitted, 
in  receiving  and  considering  extrinsic  and  parol  evidence  in 
determining  the  meaning  and  effect  of  the  contract  set  up  in 
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the  coinplaint  as  the  basis  of  the  platatifl's  action,  and  in  di 
he  did  not  confine  himself  alone  to  the  terms  employed  by  tl 
grantor  jn  his  said  deed. 

"(3)  Becanse  his  honor  erred,  it  is  respectfully  snbmitte 
in  holding  and  deciding  as  follows,  'Bat  I  hold  that  pai 
testimony  is  admissible  of  snch  facts  as  will  show  the  bi 
rounding  circumstances  at  the  time,  and  so  reach  the  meanii 
of  that  phrase,  "freight  and  passenger  depot,"  as  nnderstoi 
by  both  grantor  and  grantee,  *  «  *  '  ^nd  in  further  bo! 
ing'tbat  a  freight  and  passenger  depot  at  Borden  mea 
accommodations  equal  to  those  at  Dalzell,  and,  I  will  ad 
eqnat  to  those  at  Remberts,'  for  that  thereby  his  honor  pt 
mitted  the  deed  of  the  plaintifi  to  be  added  to,  enlarged,  bi 
varied  by  parol  testimony,  and,  in  eOect,  constituted  a  ne 
and  difierent  contract  from  that  set  out  in  the  complaint. 

"(4)  Because  his  honor  erred,  it  is  respectfully  submitte 
ID  not  snstaining  defendant's  first  exception  to  the  mastei 
report,  and  in  overruling  the  same;  said  first  exception  beii 
as  follows:  'Becanse  the  master  erred  in  admitting  parol  te 
timony  to  explain  the  plaintiff's  deed  set  out  in  the  complai 
as  a  basis  of  plaintiff's  action,  and  to  add  to  the  same  by  e 
tending  and  'enlarging  the  terms  of  the  alleged  contract  of  tl 
defendant  therein  set  forth,  and,  in  efiect,  making  a  new  co 
tract  for  the  parties  to  the  same,  and  in  finding  that  a  dep 
snch  as  existed  at  Dalzell,  another  station  on  said  railroa 
should  have  been  built  and  maintained  by  defendant  at  Be 
den,  in  that  thereby  the  master  permitted  the  plaintifi  I 
parol  to  add  to,  vary,  and  enlat^e  and  explain  an  instrnme 
in  writing,  the  terms  of  which  are  plain  and  unambiguous,  ai 
in  that  be  thereby  disr^arded  the  rale  of  the  law  that  the  sa 
deed  should  be  taken  most  strongly  against  the  grantor  therei 
and  in  that  he  thereby  disregarded  the  farther  rale  of  the  Is 
that  in  actions  for  the  specific  performance  of  contracts  it 
the  duty  of  plaintifi  to  show  and  prove  a  contract  on  the  ps 
of  defendant,  clear  and  definite  in  its  terms;  and,  fartht 
more,  because  the  records  of  the  previous  action  and  oth 
evidence  thus  erroneously  admitted  in  testimony  related 
the  establishment  of  the  station  at  Borden,  on  the  line  of  sa 
railroad,  and  not  to  any  particular  kind  of  depot,  for  th 
thereby  the  written  contract  set  ap  in  the  complaint  w 
allowed  by  the  court,  by  the  aid  of  parol  testimony,  to  1 
varied,  added  to,  and  explained,  and,  in  efiect,  a  new  ai 
different  contract  to  be  made  out  and  established  as  the  co 
tract  of  the  parties  to  the  cause.' 

"(0  Because  his  honor  erred,  it  is  respectfully  submitte 
in  holding  and  deciding  as  follows:  'It  is  further  ordered  ai 
decreed  that  the  defendant  do  cause  to  be  erected  *  * 
a  freight  and  passenger  depot  at  Borden,  like  to  that  now 
Dalzell.  •  •  •  with  like  facilities  for  the  receipt  and  tl 
delivery  of  freight  and  for  the  convenience  and  the  accomm 
dation  of  passengers,  '—for  that  snch  holding  is  not  warranti 
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by  the  terms  of  the  deed  set  up  in  the  complaint,  and  the 
terms  of  said  deed  could  not  lawfully  be  added  to  and  enlarged 
by  parol  testimony. 

'^(6)  Because  his  honor  erred,  it  is  respectfully  submitted,  * 
in  overruling  the  defendant's  second  exception  to  the  master's 
report,  as  follows:  'Because  the  master  erred  in  finding  that 
defendant  had  not  established  and  did  not  maintain  a  freight 
and  passenger  station  and  depot  at  Borden  on  the  line  of  said 
railroad,  and  in  that  he  should  have  found  the  contrary,  and 
should  have  found  the  defendant  ^  had  established  and  was 
maintaining  in  every  day  use  a  freight  and  passenger  station 
and  depot  at  Borden ;  that  four  trains  stopped  at  Borden 
every  day  when  necessary  to  receive  and  discbarge  all  freight 
and  passengers  destined  to  or  from  that  station ;  that  the  trains 
on  said  railroad  ran  only  in  the  daytime ;  that  the  said  station 
was  duly  entered  upon  all  the  timetables  and  schedules  of  the 
defendant  company ;  that  the  hours  for  the  daily  arrival  and 
departure  of  all  of  the  defendant's  trains  at  Borden  were  duly 
published  in  the  newspapers  of  the  county,  and  full  notice  of 
same  given  to  the  public;  that  passenger  tickets  to  the  station 
called  '' Borden"   were  regularly  kept    on  sale,   and    were 
habitually  sold  to  all  passengers  requiring  the  same ;  that  all 
freight  destined  for  Borden  was  duly  received  by  the  defend- 
ant, transported  to  and  delivered  to  the  consignees  thereof  at 
said  point;  that  regular  bills  of  lading  were  issued  to  that  sta- 
tion for  all  freight  shipped  thereto ;  that  bills  of  lading  where 
duly  issued  at  Borden  for  all  freight  shipped  from  that  point ; 
that  the  plaintiff  himself  had  shipped  freight  from  said  station ; 
that  a  duly  appointed  agent  of  the  defendant  company  was 
located  there ;  that  one  Samuel  Folk,  a  member  of  the  firm  of 
R.  C.  Folk  &  Co.,  merchants  doing  business  at  Borden,  and 
located  a  few  yards  from  the  depot  building,   was  the  duly 
appointed  agent  of  the  defendant  company  at  Borden,  and 
had  charge  of  its  depot  there ;  that  the  defendant  had  erected 
and  was  habitually  using  a  serviceable  and  substantial  build- 
ing immediately  along  its  side  track  at  Borden,  consisting  of 
one  full-size  room  for  freight  and  passengers,  with  an  over- 
hanging shed  to  same,  with  platforms  adjoining  the  same, 
and  also  a  standard  umbrella  shed  for  the  greater  convenience 
of  passengers,  and  others  structures,  which  were  ample  for 
the  accommodation  of  all  freight  and  passengers  at  said  depot; 
that  said  depot  and  other  structures  were  much  more  complete 
and  commodious  than  the  facilities  established  at  other  sta- 
tions on  said  railroad  doing  a  very  much  larger  business  than 
at  Borden;  that  said  station  called  '^Borden"  was  situated  in 
the  back  country,  surrounded  by  plaintiff's  property,  and  with 
no  public  roads  leading  to  the  same;  that  the  business  at  said 
station  called  "Borden"  did  not  average  one  passenger  a  day, 
and  only  a  very  small  volume  of  freight ;  that  ample  depot 
room  and  facilities  had  been  established  and  were  being  main- 
tained by  the  defendant  at  Borden;  and  that  the  defendant 
5  R  R  R— 27 
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compan7  had  snbstantiallr  and  for  all  practical  purposes  co 
plied  with  and  performed  its  agreement  as  set  forth  ia  si 
deed.'  And  from  the  facts  fonnd  by  the  master  and  thee 
cnit  jadee,  he  shonld  have  held  that  the  defendant  bad  co 
plied  with  the  terms  of  said  deed,  and  had  erected  and  i 
maintaininKa  freight  and  passenger  depot  at  the  station  cal 
'Bordes.' 

"{7)  Because  neither  the  contract  set  np  in  the  complai: 
nor  the  parol  testimony,  warranted  the  coart  in  ordering  'tl 
the  defendant  do  cause  to  be  erected  *  *  *  a  freight  t 
passenger  depot  at  Borden  like  that  now  at  Dalzell,  "  * 
with  like  facilities  for  the  receipt  and  delivery  of  freight  a 
for  the  convenience  and  accommodation  of  passengers.'  A 
bis  honor  erred  in  so  holding,  for  that  such  order  and  deci 
involves  and  requires,  inter  alia,  the  employment  and  ret 
tion  of  a  resident  freight  and  passenger  agent  at  Bordeu 
telegraphic  operator  there,  the  keeping  of  tickets  on  at 
and  other  like  matters  not  within  the  contract  of  the  pari 
to  the  action, 

"(8)  Because  his  honor  erred,  it  is  respectfully  snbmitt 
in  holding  and  deciding  that  the  contract  set  up  in  the  cc 
plaint,  to  wit,  the  contract  to 'erect  and  maintain  a  freii 
and  passenger  depot  at  the  station  called  "Borden,"  was  ( 
capable  of  being  enforced  by  the  court  of  eqaity,  for  t 
aach  a  contract  reqaires  the  perpetual  supervision  of  the  coi 
is  wholly  inconsistent  with  the  functions  of  the  court  of  equi 
and  is  incapable  of  specific  performance  under  its  decri 
And  bis  honor  erred  in  not  so  deciding. 

"(9)  Because  that  in  ordering  and  decreeing  that  the 
fendant 'do  cause  to  be  erected  *  *  *  a  freight  andj 
senger  depot  at  Borden  like  that  now  at  Dalzell,  * 
with  like  facilities  for  the  receipt  and  delivery  of  freight  i 
for  the  convenience  and  accommodation  of  passengers,' 
court  exceeded  its  jurisdiction,  for  that  the  contract  set  uf 
the  complaint  is  one  in  perpetuity,  is  incapable  of  be 
specifically  performed,  and  the  remedy  of  the  plaintiff  is 
action  at  law  for  damages,  and  his  honor  erred  in  not  so  h( 
ing  and  deciding. 

"(10)  Becanse  bis  honor  erred,  it  is  respectfully  snbmitt 
in  sustaining  the  plaintiff's  fourth  exception  to  the  mastt 
report,  as  follows:  'Because  the  master  held,  as  a  conclus 
of  law,  that  the  contract  between  plaintiff  and  defendant  ^ 
such  a  contract  as  a  court  of  eqnity  cannot  enforce.'  And 
honor  should  have  overruled  said  exception,  and  snstaii 
the  master's  report  in  that  respect,  for  that  said  cootrac 
one  in  perpetuity,  requiring  the  constant  supervision  of 
court,  is  wholly  inconsistent  with  its  functions,  and  is  inca 
ble  of  being  specifically  performed  under  its  decree. 

"(11)  Because  bis  honor  erred,  it  is  respectfully  sobmttt 
in  not  holding  and  deciding,  as  matter  of  law,  'that  the  c 
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tract  between  the  plaintiff  and  the  defendant  was  such  a  con- 
tract as  the  court  of  equity  cannot  enforce. ' 

''(12)  Because  the  said  decree  is  indefinite,  inconclusive, 
and  uncertain,  in  that  neither  the  report  of  the  master  nor 
the  decree  of  the  court  defines  or  describes  with  particularity 
the  depot  directed  to  be  constructed. ' ' 

Lee  &  Moise,  for  appellant. 

Moise  &  Clifton  and  R.   W.  Shand,  for  appellee. 

POPE,  J.  The  object  of  plaintiff's  action  was  to  require 
the  defendant  to  specifically  perform  its  agreement  to  erect  a 
proper  depot  at  a  station  called  '^ Borden,''  on  its  railroad,  on 
the  acre  of  land  conveyed  by  plaintiff  to  the  defendant  by 
deed,  and  to  have  defendant  pay  to  plaintiff  $1,000  for  dam- 
ages for  defendant's  failure  to  do  so  at  an  earlier  date,  or  that, 
apon  its  failure  to  erect  said  depot,  the  defendant  shall  be  re- 
quired to  pay  to  plaintiff  the  sum  of  $14,850  as  damages  for 
breach  of  its  contract.  The  defendant  denied  by  its  answer 
that  plaintiff  was  entitled  to  any  relief  as  prayed  for.  All  the 
issues  of  law  and  fact  were  referred  to  the  master,  H.  F.  Wil- 
son, Esq.,  who,  after  taking  a  great  deal  of  testimony  and 
after  full  argument,  reported  that  (referring  to  the  deed  ex- 
ecuted by  plaintiff  and  others  to  the  defendant  on  the  5th 
May.  1900): 

''At  the  time  of  the  execution  of  said  deed  there  was  some 
litigation  pending  between  the  plaintiff  and  defendant  relating 
to  compensation  for  the  lands  of  the  plaintiff  then  being  oc- 
cupied by  defendant  for  its  right  of  way.  In  compromise, 
adjustment,  and  settlement  of  this  litigation,  the  said  deed 
was  executed  by  the  said  George  W.  Murray  and  others,  and 
accepted  by  the  said  defendant  company,  who  produced  it 
under  notice  in  this  case.  The  consideration  set  out  in  said 
deed  is  as  follows:  'For  and  in  consideration  of  the  sum  of 
Sijo  to  us  in  hand  paid  by  the  Northwestern  Railroad  Com- 
pany of  South  Carolina,  a  railroad  corporation  duly  chartered 
under  the  laws  of  said  state,  and  its  covenant  and  agreement 
to  establish  and  maintain  a  freight  and  passenger  depot  at  a 
station  called ''Borden,"  on  said  railroad,  in  said  county.' 
There  is  also  the  further  stipulation  set  out  in  said  deed : 
*  And  it  is  further  covenanted  and  agreed  that  in  the  event  that 
the  said  Northwestern  Railroad  Company,  its  successors  or 
assigns,  shall  not  establish  a  freight  and  passenger  station  at 
said  place  called  "Borden,"  or,  having  established  such  sta- 
tion, shall  cease  to  maintain  the  same,  then  and  in  that  event 
the  right  of  way  and  easement  hereby  granted  shall  revert  to 
the  grantor,  George  W.  Murray,  above  named.' 

"It  is  conceded  that  the  $150  was  paid  to  the  said  plaintiff 
by  the  said  defendant,  but  it  is  contended  that  the  freight  and 
passenger  depot  has  not  been  established  and  maintained  at 
the  station  called  'Borden,'  and  it  is  for  the  specific  perform- 
ance of  this  part  of  the  agreement  that  this  action  is  brought* 
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and  for  damaees  for  snch  nonperiormaDce  of  the  coQtrac 
Tbe  defendant  contends  that  tbe  terms  of  the  contract  hai 
been  complied  with.  Some  of  tbe  witnesses  for  the  defeD< 
ant  testily  tbat  tbere  are  many  kinds  of  depots  and  station 
from  a  mere  flag  station,  where  tbere  are  no  buildintrs  at  al 
— only  a  place  usually  a  public  highway  crossing  or  a  railrot 
aide  track,  where  passengers  ot  freight  or  both  are  put  off  ai 
taken  on,  and  where  there  is  no  agent  to  attend  to  tbe  con 
pany's  business, — to  the  most  modern  depot,  with  all  i 
equipments  and  conveniences,  and  that  the  expression  in  tl 
deed  above  referred  to,  'freight  and  passenger  depot,'  mig. 
mean  either  the  one  or  the  other,  or  any  intermediate  kiu 
The  plaintiS  offered  parol  testimony  to  explain  the  meanii 
of  the  expression  nsed  in  said  deed,  'freight  and  passeng 
depot,'  and  to  show  what  kind  of  a  freight  and  passeng 
depot  was  intended  by  the  parties  plaintiff  and  defendant 
the  time  the  said  deed  was  executed  and  delivered  by  tl 
plaintiff,  and  received  by  tbe  defendant.  I  allowed  thU  te 
timony  to  come  in  nnder  tbe  authority  of  the  case  of  Rapli 
V.  Klugh,  40  S.  C.  14;.  18  S.  £.  680,  and  other  authoriti 
cited  by  plaintiff.  This  parol  testimony  showed  that  tl 
freight  and  passenger  depot  to  be  established  and  maintain! 
at  the  station  called  'Borden'  was  to  be  similar  to  the  freig 
and  passenger  depot  then  established  and  being  maintatne 
with  a  resident  freight  and  passenger  agent,  at  a  station  call 
'Dalzell,'  on  said  railroad,  some  five  miles  from  tbe  said  st 
tion  called 'Borden';  that  soon  after  the  ezecntion  of  sa 
deed  the  defendant  company  built  at  the  station  called 'Be 
den'  a  freight  wareroomsome  15  feet  by  16  feet  indimensioi 
with  platforms  extending  the  length  of  same  in  front  and  ret 
snch  platforms  being  six  feet  wide;  that  subsequent  to  ti 
commencement  of  this  action  the  said  defendant  compai 
built  at  the  station  called  'Borden'  an  'umbrella  shed'  for  t 
accommodation  of  passengers;  that  the  station  called  'Bt 
den' was  known  as  a  'flag  station,'  where  trains  only  sti 
npon  signal,  or  for  the  discharge  of  passengers  or  freight ;  tb 
tickets  were  sold  to  the  said  station  called  'Borden'  ire 
other  points,  and  tbat  freight,  when  the  charges  were  pi 
paid,  was  billed  to  Borden,  but  that  no  tickets  were  sold 
Borden  for  other  points ;  that  there  was  no  resident  bond 
agent  of  the  defendant  company  at  Borden,  some  arrant 
ments  having  been  made  with  Mr.  Folk,  who  kept  a  store 
few  yards  from  tbe  said  wareroom,  when  there  to  deliv 
freight  to  parties  calling  for  same.  This  service  was  paid  1 
by  defendant  company  by  a  free  pass  over  its  said  road.  T 
testimony  also  shows  that  the  plaintiff,  George  W.  Mnrrs 
has  brought  out  all  the  reversionary  interest  of  the  parti 
other  than  himself  who  signed  tbe  deed  above  referred  to,  a 
marked  in  evidence  'Exhibit  S.' 

"The  plaintiff  offered  testimony  as  to  the  vatae  of  the  la 
of  the  plaintiff  occupied  by  tbe  defendant  company  as  a  rig 
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of  way.  This  testimony  was  objected  to  by  the  defendant 
apon  the  ground  that  it  was  irrelevant.  I  sustained  the  ob- 
jection of  the  defendant  for  the  reason  that  the  pleadings  in 
this  case  confined  the  proof  to  the  fact  as  to  whether  or  not 
the  defendant  company  has  complied  with  its  contract  as  set 
out  in  the  deed.  Even  if  such  testimony  is  relevant  to  the 
issues  in  this  case,  that  offered  was  so  vague  and  indefinite 
that  I  have  been  unable  from  the  testimony  to  arrive  at  any 
satisfactory  conclusion  as  to  the  value  of  such  right  of  way. 

'4  find  as  matter  of  fact  from  the  testimony  that  the  plain- 
tiff has  bought  all  the  reversionary  interests  of  the  parties 
other  than  himself  who  signed  the  deed  in  evidence  in  this 
case,  marked  '  Exhibit  S. ' 

'4  find  as  matter  of  fact  from  the  testimony  that  the  ex- 
pression 'freight  and  passenger  depot,'  as  used  in  said  deed 
in  evidence,  Exhibit  S,  was  intended  to  mean  and  did  mean 
such  a  freight  and  passenger  depot  as  was  then  established 
and  maintained,  with  a  resident  freight  and  passenger  agent 
at  Dalzell,  a  station  on  the  said  Northwestern  Railroad. 

^'I  find  as  a  matter  of  fact  from  the  testimony  that  the  said 
defendant  company  has  not  established  and  maintained  such 
a  freight  and  passenger  depot,  with  a  resident  agent,  at  the 
station  called  'Borden,'  on  the  said  Northwestern  Railroad. 

*'I  find  as  a  matter  of  fact  from  the  testimony  that  the 
plaintiff,  George  W.  Murray,  has  been  damaged  by  the  failure 
of  the  said  defendant  company  to  establish  and  maintain  such 
a  freight  and  passenger  depot  at  the  station  called  'Borden,' 
and  that  the  amount  of  such  damage  has  been  the  sum  of  $500, 
up  to  the  date  of  this  report. 

"The  defendant  claims,  as  matter  of  law,  that  the  complaint 
should  be  dismissed,  for  the  reason  that  the  contract  as  set  up 
in  the  complaint  and  in  the  deed  in  evidence.  Exhibit  S,  is 
sach  a  contract  as  the  court  of  equity  cannot  and  will  not  en- 
force by  specific  performance.  This  brings  up  the  only  ques- 
tion of  law  in  the  case,  as  I  see  it.  It  seems  to  be  the  general 
rule  in  this  state  and  elsewhere  that  courts  of  equity  will  not 
enforce  by  specific  performance  contracts  to  construct  build- 
ings and  make  repairs,  for  the  reason  that  it  would  be  im- 
practicable, if  not  impossible,  for  an  officer  of  the  court  to 
carry  out  such  decree.  22  Am.  &  Eng.  Enc.  Law,  p.  996; 
McCarter  v.  Armstrong,  32  S.  C.  225,  10  S.  E.  953,  8  L.  R. 
A.  625;  Columbia  Water  Power  Co.  v.  City  of  Columbia,  5  S. 
C.  255.  This  rule,  however,  that  courts  of  equity  will  never 
assume  jurisdiction  to  enforce  a  contract  which  requires  some 
building  to  be  done,  is  not  universal.  They  have  enforced 
SQch  contracts  from  the  earliest  days  to  the  present  time.  A 
few  cases  may  be  referred  to  as  illustrating  the  power  vested 
in  a  court  of  equity  to  compel  the  specific  performance  of 
contracts  similar  to  the  one  at  bar.  In  Storer  v.  Railway  Co., 
2  Younge  &  C.  Ch.  48,  the  court  compelled  the  defendant  to 
construct  and  forever  maintain  an  archway  and  its  approaches. 
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The  coart  said  there  was  oo  difficulty  in  enforcing  sach  a  di 
cree.  In  Wilson  v.  Railway  Co.,  L.  R.  9  Eq.  28,  the  defeoc 
ant  was  compelled  to  erect  and  maintain  a  wharf.  See,  aisc 
Wat.  Spec.  Perf.  Contr.  §§  11,  28-30;  Lewis,  Em.  Dom.  pai 
296.  Agreements  by  a  railroad  company  to  bnild  crossings  ( 
fences,  or  to  locate  and  baild  a  depot,  or  to  do  other  tbinf 
for  the  benefit  of  the  grantor,  may  be  specifically  enforce( 
It  is  no  answer  to  snit  for  specific  performance  that  a  specif 
description  of  the  thing  to  be  done  is  not  contained  in  tti 
deed  or  contract.  That  which  is  reasonably  suitable  nndi 
the  circumstances  to  answer  the  purpose  intended  is  what  tt 
contract  implies.  'L.  granted  the  ritrht  of  way  to  a  railros 
company  over  bis  premises,  in  consideration  of  which  tt: 
company  agreed  to  erect  and  maintain  bridges  over  certai 
crossings,  and  also  to  erect  at  or  near  Excelsior  Spring  a  nei 
and  tasteful  station  building,  to  be  called  "Excelsior  SprinE. 
at  which  all  regular  trains  should  stop.  The  company  entert 
and  built  its  road,  but  refused  to  comply  with  its  agreement 
On  a  bill  for  specific  performance,  it  was  contended  by  tt 
company  that  the  agreement  was  too  indefinite  to  be  enforcei 
that  the  style  and  plan,  size,  and  materials  of  the  strnctm 
were  not  specified.  But  the  court  held  otherwise.  'To  insi 
that  the  railroad  cannot  build  a  bridge,  because  they  do  m 
know  whether  it  should  be  of  wood  or  iron,  or  Kold  1 
platinum,  is  a  poor  excuse.  A  bridge  snitable  for  a  higbwE 
crossing  is  what  was  intended,  and  that  is  definite  enough 
In  Bisp.  Eq.  (6th  Ed.)  p.  501,  it  is  said:  'If  within  the  powi 
of  the  court  to  supervise  the  performance  of  the  contract,  ai 
the  equities  wbicb  justify  its  specific  enforcement  exist,  tl 
agreement  will  be  enforced.  And  of  late  the  snpervisoi 
power  of  the  court  has  been  extended  to  cases  which  it  former 
migbt  not  have  been  thought  to  cover.  Thus  courts  of  equi 
have  assumed  jurisdiction  to  enforce  the  performance  of  coi 
tracts  to  operate  railways,  for  the  enforcement  of  agreemeo 
between  railroad  companies  for  the  use  of  their  tracks,  ai 
the  like;  and  this  advancement  in  remedial  'equity  mnst  I 
deemed  not  only  serviceable  in  the  interest  of  tbe  basine 
aBairs  of  men,  but  jastified  by  tbe  inherent  elasticity  of  cha: 
eery  powers.'  The  authorities  above  cited,  while  tending  I 
sbow  'advancement  in  remedial  equity,'  and  maybe  'justific 
by  inherent  elasticity  of  chancery  powers,'  still  none  of  the 
go  to  the  extent  of  enforcing  by  specific  performance  such 
contract  as  the  one  at  bar.  Here  the  coart  is  called  npoD  1 
specifically  enforce  the  establishment  and  maintenance  of 
freight  and  passenger  depot.  Granting  that  the  contract 
made  definite  by  the  parol  evidence  making  the  freight  at 
passenger  depot  to  be  established  and  maintained  at  Borde 
similar  to  that  established  and  maintained  at  Dalzell,  still 
would  be  impracticable,  if  not  impossible,  for  an  officer  of  tl 
court  to  carry  out  its  decree  requiring  snch  a  freight  and  pa 
senger  depot  to  be  established  and  maintained.     To  do ! 
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would  require  the  supervision  first  of  the  building,  and  then  of 
the  daily  recurring  duties  of  the  agent,  and  that  for  an  indefi- 
nite period  of  time.  It  is  asking  the  court  to  go  a  long  way 
towards  assuming*  if  not  the  direction  and  control,  at  least 
the  supervision,  of  the  defendant  company's  business.  This, 
it  seems  to  me,  the  court  will  not  undertake  to  do.  I  have 
with  great  reluctance  reached  the  conclusion  that  the  contract 
in  this  case,  even  as  explained  by  the  parol  testimony,  is  such 
a  contract  as  the  court  of  equity  cannot  enforce  by  a  specific 
performance,  yet  I  so  find  as  matter  of  law.  All  of  which  is 
respectfully  submitted. ' ' 

Both  sides  excepted  to  this  report.  The  exceptions  came 
on  to  be  heard  by  his  honor  J,  H.  Hudson,  as  special  judge, 
who  sustained  the  plaintiff's  exception,  and  also  so  much  of 
defendant's  exceptions  as  related  to  a  recommendation  of  the 
master  that  defendant  should  pay  plaintiff  $500  damages. 
The  circuit  judge  held  that  it  was  competent  to  introduce 
testimony  to  show  what  the  surrounding  circumstances  were 
when  the  defendant  covenanted  to  erect  a  freight  and  pas- 
senger depot  at  Borden,  so  as  to  show  what  was  in  the  minds 
of  the  parties  to  this  action  at  that  time,  to  wit,  the  deed  of 
the  plaintiff  made  in  May,  1899.  He  also  held  the  contract 
was  to  be  enforced  specifically  by  requiring  the  defendant  to 
erect  at  once  a  depot  for  freight  and  passengers  at  Borden 
like  that  of  defendant  at  Dalzell  and  at  Remberts,  two  stations 
on  defendant  railroad,  and  also  to  have  an  agent  to  sell  tickets 
at  Borden.  The  defendant  has  appealed  from  Judge  Hud- 
son's judgment  on  12  separate  grounds.  The  reporter  will 
incorporate  in  his  report  of  this  the  12  exceptions,  as  well  as 
the  decree  of  Judge  Hudson.  These  exceptions  .may  be 
grouped  as  follows:  The  first  five  exceptions,  relating,  as  they 
do,  to  the  alleged  error  of  the  circuit  judge  in  holding  that  it 
was  competent  to  receive  and  consider  testimony  going  to 
show  the  circumstances  surrounding  and  rqoving  the  parties 
in  the  execution  of  the  contract  to  erect  a  freight  and  passen- 
ger depot  at  Borden,  on  defendant's  railroad;  the  sixth  ex- 
ception, relating,  as  it  does,  to  whether  the  defendant's  build- 
ing at  Borden  was  such  as  was  agreed  upon  by  and  between 
the  parties  to  this  action  in  May,  1899,  when  the  deed  and 
covenant  were  made ;  and,  lastly,  the  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  exceptions,  relating,  as  they  do, 
in  one  form  or  another,  to  the  power  of  the  court  of  equity 
to  decree  that  a  contract  to  build  a  depot  on  its  road  should  be 
specifically  executed,  including  in  this  question  whether  the 
decree  was  sufficiently  definite  in  its  directions. 

L  It  seems  to  us  that  this  court  has  already  settled  the 
question  as  to  the  competency  of  testimony  addressed  to  the 
making  clear  an  agreement  whose  terms  need  definiteness. 
It  has  long  been  settled  law  in  the  courts  of  this  state,  as  well 
as  in  the  United  States  supreme  court,  that  it  is  competent 
to  show  by  evidence  outside  of  a  deed  or  other  instrument  in 
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writine  what  was  the  true  consideration  as  between  the  par 
ties  thereto.  It  is  a  matter  of  frequent  occurrence  in  on 
coarts  that  testimony  is  competent,  aliunde  the  deed,  to  sfaoi 
that  a  deed  of  conveyance  absolnte  on  its  face  was  simply  i 
mortgage  to  secure  the  loan  of  money.  Campbell  v.  Linder 
SO  S.  C.  169.  27  S.  E.  648.  So,  in  regard  to  the  use  of  th 
word  "dollars"  in  a  contract,  the  value  of  those  dollars  ma; 
be  ascertained  by  testimony  outside  of  the  terms  of  the  con 
tract  itself.  Thorington  v.  Smith,  S  Wall,  i,  19  L.  Ed.  361 
Confederate  Note  Case,  19  Wall.  >;48,  22  L.  Ed.  196.  Al 
these  things  have  been  allowed,  not  as'addine  to  or  varying  e 
written  instrument,  but  in  the  light  of  the  surrounding  cii 
cumstances,  to  show  what  was  in  the  minds  of  the  contractini 
parties.  As  was  remarked  at  the  beginning  of  our  considers 
tion  of  his  point,  oar  own  decisions  seem  conclusive  of  thi 
point.  Id  this  caSe  at  bar  the  question  is  what  did  the  partie 
mean  by  the  use  of  the  words  "a  (reiebt  and  passenger  depot' 
to  be  erected  by  the  defendant  at  the  station  called"Borden" 
As  was  remarked  by  the  appellant,  great  latitude  exists  as  t 
the  structures  known  as  "freight  and  passenger  depots,' 
ranging  by  his  argument  from  the  fine  Union  Station  at  Cc 
lumbia,  S.  C,  to  the  "umbrella  shed"  at  present  standing  a 
Borden.  These  words  can  be  explained  by  extrinsic  verba 
testimony.  Rapley  v.  Klngh,  40  S.  C.  134,  18  S.  E.  6Sc 
Willis  V.  Hammond,  41  S.  C.  ii;3,  19  S.  E.  310.  Anothe 
apt  illustration  is  furnished  by  the  case  of  Stoops  v.  Smith, 
Am.  Rep.  8;,  when  the  court  in  Massachusetts  received  pare 
testimony  to  show  that  "advertising  chart"  meant  a  chart  c 
a  certain  material,  to  be  published  in  a  certain  manner,  a 
verbally-  agreed  upon  by  the  parties.  In  the  case  at  bar  th 
plaintifi  was  shown  the  lumber  on  the  ground  requisite  for 
depot  just  like  that  erected  by  the  defendant  at  Dalzell  sta 
tion.  The  object  of  the  plaintifi  was  to  secure  an  attractio 
to  outsiders  to  settle  on  bis  lands  aroand  Borden.  We  ovei 
rule  these  exceptions. 

Sixth  Exception.  We  cannot  sustain  this  exception.  It  i 
patent  to  the  eye  that  the  unpretentious  erection  at  Borde 
can  scarcely  be  dignified  as  a  depot  for  passengers.  Ai 
"umbrella  shed"  is  scarcely  a  depot  for  passengers.  Thi 
exception  is  overruled. 

2.  Lastly,  the  master  held  that  a  court  of  equity  could  no 
undertake  the  task  of  a  specific  performance  of  the  contrac 
to  erect  a  "depot  for  freight  and  passengers"  at  "Borden,' 
with  a  resident  ticket  agent,  etc.  The  circuit  judge  beli 
otherwise,  and  so  decreed.  Was  he  in  error.'  It  is  asserte 
that  the  text-writers  and  decisions  vary  on  this  subject 
Whenever  decisions  are  opposed  to  each  other,  it  is  alway 
well  to  ascertain  the  grounds  of  the  varying  opinions  of  jndges 
so  as  to  learn  if  there  is  a  principle  npon  which  they  are  dl 
vided.  The  respondent,  in  his  suggestive  argument  on  thi: 
point,  thus  states  his  position:  "There  is  a  distinction  io  thi 
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cases  between  the  two  classes  of  contracts  for  construction : 
(i)  Bailding  contracts,  where  one  agrees,  for  a  money  consid- 
eration, to  build  a  house  for  another  on  that  other's  land. 
Snob  contracts  are  not  generally  specifically  enforceable,  for 
the  reason  that  the  injury  done  by  a  breach  is  easily  measured, 
and  can  be  fully  compensated  in  money.  See  note  on  pages 
996  and  997  of  22  Am.  &  Eng.  Enc.  Law,  where  we  read, 
'The  rule  is  almost  universal  that  a  covenant  to  build  may 
not  be  enforced  specifically,  for  the  execution  of  such  contract 
would  be  impracticable,  if  not  impossible,  for  a  court  to 
supervise,  whereas  the  remedy  of  damages  would  afford  a  full 
redress. '  That  is  to  say,  the  court  cannot  act  as  architect, 
and  another  builder  may  he  had,  and  damages  for  the  increased 
cost  and  delay  recovered  in  action  at  law  for  damages.  The 
second  class  is  where  one  gets  land  from  another  upon  the 
consideration  of  the  grantee's  erecting  at  his  own  expense  a 
building  on  land  actually  conveyed  upon  the  conditions  that 
such  building  should  be  erected  thereon.  Miller  calls  atten- 
tion to  the  fact  that  in  these  latter  cases  the  building  was  to 
be  done  on  the  land  of  the  person  who  agreed  to  do  it,  as  in 
the  case  at  bar.  '  The  consideration  for  the  agreement  was 
the  sale  or  conveyance  of  the  land  on  which  the  building  was 
to  be  erected,  and  plaintiff  had  already,  by  such  conveyance 
on  his  part,  executed  the  contract  [as  in  the  case  at  bar],  and 
the  building  was  in  some  way  essential  to  the  use  or  contrib- 
utory to  the  value  of  adjoining  land  belonging  to  the  plaintiff' 
(as  in  the  case  at  bar).  This  decision  was  in  1863.  So  that 
22  Am.  &  Eng.  Enc.  Law,  p.  996,  shows  the  law  to  be  just 
what  we  claim  it  to  be.  Section  296,  Lewis,  Em.  Dom. 
(ist  Ed.),  also  sustains  us.  In  Hubbard  v.  Railroad  Co.,  63 
Mo.  68,  cited  by  Lewis,  the  court  held  that  a  plaintiff  who 
relinquished  his  right  of  way  for  the  location  of  a  depot 
thereon  might,  after  entry  by  the  railroad,  have  his  remedy 
in  equity  for  a  specific  performance  of  the  agreement  to  erect 
the  depot;  citing  Aiken  v.  Railroad  Co.,  26  Barb.  289.  The 
case  of  Lawrence  v.  Railway  Co.,  36  Hun,  467,  is  strong  in 
support  of  plaintiff*s  contention.  It  held  that  where  a  rail- 
road enters  upon  land,  and  constructed  tracks  and  structures, 
so  that  it  could  not  be  restored  to  its  original  condition,  the 
raikoad  company's  contract  to  build  a  bridge  at  the  east  line, 
and  a  'neat  and  good  overhead  bridge  near  my  west  line, '  and 
'erect  a  neat  and  tasteful  station  for  the  accommodation  of 
passengers, '  would  be  enforced,  and  was  sufficiently  explicit. 
And  see  Bisp.  Eq.  (6th  Ed.)  p.  501;  Bisp.  Eq.  (4th  Ed.)  p. 
140;  and  S  S.  C.  25$.  McCarter  v.  Armstrong,  32  S.  C.  204, 
10  S.  E.  953,  8  L.  R.  A.  625,  is  inapplicable,  because  the 
case  was  clearly  one  that  could  be  compensated  in  damages, 
^and,  indeed,  stipulated  damages  were  fixed, — ^and  because 
the  proper  drainage  of  lands  was  a  matter  difficult  of  ascer- 
tainment on  rule  to  show  cause  why  the  decree  had  not  been 
cairried  out     But  in  our  case  a  decree  directing  defendant  to 
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erect  at  Borden  a  freight  and  passenzer  depot  like  that  no< 
at  Dalzell,  a  statioo  on  its  own  railroad." 

To  our  mind,  the  case  at  bar  presents  the  case  where  th 
plaintifi  has  conveyed  the  land  whereon  the  depot  is  to  b 
erected;  that  the  consideration  moving  to  this  convejaac 
was  the  erection  by  the  defendant  of  a  depot  for  freight  an 
passengers,  which  the  plaintifi  reasonably  expected  wodI 
enhacce  the  valae  of  his  sarrounding  lands;  whereas  the  ii 
ferior  depot  erected,  with  no  ticket  office  or  resident  agei 
there  located,  was  not  calcnlated  to  enlist  the  persons  desiroi 
of  locating  there  to  do  so.  We  think  Justice  Miller  pointe 
out  in  the  quotation  of  bis  opinion  the  true  grounds  for  aa  ii 
terference  by  the  court  of  equity  of  specific  performance,  ff 
do  not  see  any  ground  apon  which  to  base  a  criticism  of  Jad| 
Hndsoo's  decree  as  indefinite.  There  are  the  two  depot! 
the  one  at  Oalzell  and  the  other  at  Remberts,  as  models  fc 
the  depot.  An  agent  is  easily  supplied.  These  exceptioi 
are  overruled. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  tb 
circuit  court  be,  and  hereby  is,  affirmed. 

GARY,  J.,  concurs  in  the  result. 


Weeks  v.  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Illinois,  Oct.  *j.  1901.) 

[64  N.  E.  Rep.  1039.] 

Injury  to  Paaunger— Contributory  NeBligence.* 

On  appeal  in  an  action  for  injuries  received  bj  being  run  over  bj 
train  the  appellate  court  found  that  plaiotiff  was  not  injured  bj  it 
ocKliffence  of  defendant,  but  by  her  own  negligence,  and  on  appe. 
to  the  aupreme  court  plaintiff  contended  that  the  finding,  in  view  < 
the  pleading's  and  evidence,  nas  not  sufGcient  to  preclude  the  supren 
court  from  finding  as  a  matter  of  lavr  from  the  evidence  that  plainii 
was  a  passenger  of  defendant  when  she  was  injured,  and  defendai 
failed  to  exercise  the  care  required  of  it  for  her  safety  :  held,  that  tl 
finding  was  aufiicient,  since,  even  as  a  passenger,  her  cause  of  acti( 
was  based  on  the  alleged  negligence  of  defendant,  which  negligenc 
while  she  was  using  due  care  (as  such  passenger)  for  her  own  safet 
operated  to  cause  the  injury. 
Appeal— Review. 

Under  Practice  Act,  %  87,  making  the  judgment  of  appellate  com 
final  as  to  controverted  questions  of  fact,  the  appellate  court's  fiadlni 
in  an  action  for  personal  injuries,  that  there  was  no  negligence  on  tl 
part  of  defendant,  and  that  plaintiff  was  negligent,  was  final ;  iu< 
questions  being  ones  of  fact. 

Appeal  from  appellate  court.  First  district. 
Action  by  Eleanor  B.  Weeks  against  the  Chict^o  &  Nortl 
western  Railway  Company.     From  a  judgment  of  the  appe 
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late  coart  reversing:  a  judgment  for  plaintiff  (99  111.  App.  518), 
she  appeals.     Affirmed. 

This  case  comes  into  this  court  upon  appeal  from  the  ap- 
pellate court  for  the  First  district.  The  plaintiff,  Eleanor 
B.  Weeks,  recovered  a  verdict  in  the  superior  court  of  Cook 
county  against  the  Chicago  &  Northwestern  Railway  Com- 
pany for  $10,000.  Upon  this  verdict  judgment  was  rendered, 
and  upon  appeal  to  the  appellate  court  the  judgment  was 
reversed,  without  remanding  the  cause.  On  May  17,  1898, 
Eleanor  B.  Weeks,  the  appellant,  was  a  young  woman  24 
years  of  age.  She  was  taking  a  post-graduate  course  in  a 
school  of  elocution  and  oratory  at  Evanston,  near  Chicago. 
Her  home  was  in  a  suburb  of  St.  Louis.  She  had  relatives 
living  in  Ravenswood,  a  station  on  the  Chicago  &  North- 
western Railway  between  Evanston  and  Chicago.  She  had 
visited  her  relatives  once  before  since  the  elevation  of  the 
tracks  on  the  Northwestern  Railroad,  and  was  not  sure  where 
she  took  the  train  or  left  it  on  her  previous  visit.  Aside  from 
this  she  was  not  familiar  with  the  Ravenswood  station,  plat- 
form, stairways,  and  general  surroundings  at  that  point.  At 
this  time  the  railway  company  had  elavated  its  tracks  between 
Chicago  and  Evanston.  The  Ravenswood  station  was  located 
half  way  between  Sunnyside  avenue  and  Wilson  avenue,  these 
streets  being  ^75  feet  apart.  A  platform  extended  the  full 
length  of  this  block  on  each  side  of  the  track.  The  depot, 
and  its  shed  or  covering  for  the  protection  of  passengers,  was 
located  on  the  east  side.  A  stairway  connected  the  station 
directly  with  the  street.  There  was  no  covering  or  station  of 
any  sort  on  the  west  side;  simply  a  platform  used  by  people 
in  getting  off  and  on  the  trains.  There  was  no  way  over  the 
track  from  the  depot  to  the  west  side  except  to  cross 
the  track.  At  this  depot  there  were  three  tracks, — the  west 
track,  then  used  for  running  trains  north ;  the  east  track,  for 
running  trains  south ;  and  the  center  track,  not  then  being  in 
use.  There  was  then  no  fence  or  obstruction  between  these 
tracks,  and  passengers  were  in  the  habit  of  going  across  the 
tracks  indiscriminately,  between  these  two  points,  on  taking 
or  leaving  trains.  At  Sunnyside  avenue  a  subway  was  built 
nnder  these  tracks.  This  subway  had  two  stairways,  one 
leading  up  to  the  east  platform,  the  other  to  the  west  platform. 
These  stairways  immediately  joined  the  stone  abutment  on 
which  the  viaduct  was  placed.  The  lower  step  was  built  level 
with  this  stone  abutment.  On  going  west  under  the  subway 
one  could  see  the  first  stairway,  but  could  not  see  the  stairway 
upon  the  west  side  of  the  tracks,  and  there  was  nothing,  by 
way  of  sign  or  notice,  to  inform  one  seeking  to  use  this  stair- 
way that  there  was  another  stairway  further  on  which  could 
be  used.  The  Northwestern  Railway  ran  two  classes  of 
sobnrban  trains, — express  trains  that  ran  from  Chicago  to 
Evanston  without  making  a  stop,  and  local  trains  stopping 
at  all  stations  on  the  way.    At  that  time  the  express  trains 
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and  the  local  trains  ran  npoo  the  same  track.  They  wa 
alike  as  to  general  constraction  and  appearance,  differing  on 
ID  the  manner  in  which  they  were  rno.  Trains  going  nor! 
ran  npon  the  west  track,  those  going  soath  apon  the  e^ 
track.  At  this  time  an  express  train  left  the  Chici^o  depi 
at  5:20,  ranaing  40  miles  an  hoar,  and  running  past  tl 
Ravenswood  station  at  this  rate  of  speed,  not  stopping  qdI 
it  reached  Evanston,  some  miles  beyond.  A  local  train  all 
left  Chicago  at  i;:2o,  immediately  after  the  express  train,  an 
making  three  stops  before  reaching  Ravenswood.  This  tra 
was  scheduled  to  reach  Ravenswood  and  let  oS  and  take  ( 
passengers  at  5:40  p.  m.,  which  was  just  five  minntes  aft 
the  express  train  passed,  which  ran  over  the  same  track,  ai 
left  Chicago  at  the  same  time.  On  the  iTtb  day  of  Ma 
1898,  Eleanor  B.  Weeks  had  purchased  a  return  ticket  froi 
the  Chicago  8c.  Northwestern  Railway  Company  at  Evaostoi 
and  had  gone  to  Ravenswood  to  visit  her  relatives,  who  lii 
several  blocks  east  of  the  track.  She  intended  to  return  0 
the  local  train  leaving  the  Ravenswood  station  at  5:40  p.  a 
Abont  5  ;ii;  Miss  Weeks,  accompanied  by  her  coasin  and  ai 
other  young  woman,  left  the  honse,  and  went  leisurely  dov 
to  the  station,  stopping  at  several  shops  along  the  strec 
They  had  no  timepiece,  but  knew  that  the  train  was  due  : 
;:40,  and  started  from  the  house,  and  made  their  stops  wii 
reference  to  this  time.  In  this  way  they  reached  the  corm 
of  Sunnyside  avenue  and  East  Ravenswood  Park,  which  is 
street  6s  feet  wide  immediately  east  of  the  railroad's  rigl 
of  way.  The  girls  stopped,  for  a  few  moment  on  the  sidewal 
OQ  the  east  side  of  this  street,  and  were  there  talking  togethe 
Thereupon  Miss  Weeks  looked  np,  and  saw  a  train  approac 
ing  from  the  south,  just  coming  into  view.  She  turned  to  h 
companions,  and  said,  "There  comes  my  train."  They  n 
plied  that  she  had  plenty  of  time  to  get  the  train,  wherenpc 
she  started  across  the  street  and  up  the  stairway,  being  tt 
first  one  she  reached,  and  in  plain  view  from  the  street,  ai 
thence  to  the  platform  on  the  east  side  of  the  track.  At  th 
point  she  suddenly  hesitated,  looked  toward  the  south,  sa 
the  train  approaching  a  block  or  more  distant,  still  supposi 
that  this  was  her  train,  and  started  to  cross  the  track  in 
diagonal  direction  northwest,  expecting  to  reach  the  we 
platform  at  about  where  the  train  would  stop.  But  the  tni 
proved  to  be  the  fast  express,  ranning  at  the  rate  of  40  mill 
an  hour.  Aa  she  approached  the  last  track,  the  whistle  ble 
sharply.  She  looked  up,  was  frightened,  and  hastened  to  g' 
across,  tripped,  and  fell  in  the  middle  of  the  track.  She  ht 
sufficient  presence  of  mind  to  pnll  herself  across  the  track  at 
upon  the  platform  on  the  opposite  side  of  the  track,  but  tc 
late  to  prevent  the  train  from  running  over  her  ankle,  thi 
-^dering  the  amputation  of  her  leg  necessary.  The  enginei 
her  as  she  hastened  across  the  track,  he  then  being  moi 
one  block  north  of  Montrose  boulevard.     He  gave  a  si| 
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nal, — ^a  whistle, — which  apparently  she  did  not  hear,  and  ran 
the  train  another  block,  within  40  or  50  feet  of  where  the  girl 
was,  when  he  gave  another  signal,  and  at  the  same  time  pat . 
on  his  brakes  and  turned  ofE  the  stream,  but  it  was  too  late 
to  prevent  the  accident. 

Darrow  &  Thompson,  for  appellant. 

A.  W.  Pulver  (Lloyd  W.  Bowers  and  S.  A.  Lynde,  of  coun- 
sel), for  appellee. 

CARTER,  J.  (after  stating  the  facts).     In  reversing  the 
judgment  without  remanding  the  cause  the  appellate  court 
made  this  finding  of  facts:    ''The  court  finds  that  the  injuries 
received  by  appellee  were  not  caused  by  reason  of  the  negli- 
gence of  appellant,  and  that  appellee  was  injured  by  reason  of  • 
her  own  want  of  ordinary  care."    The  first  count  of  the  dec- 
laration charged  that  the  plaintifE  was  injured  by  the  defend- 
ant while  she  was  crossing  its  tracks  at  a  public  crossing. 
Other  counts  charged  that  she  was  a  passenger  of  the  defend- 
ant, and  that  she  was  injured  by  reason  of  the  failure  of  the 
defendant  to  use  the  care  required  of  a  common  carrier  of 
passengers  for  their  safety.     Counsel  for  appellant  have  con- 
tended here  with  much  earnestness  and  at  great  length  that 
the  finding  of  facts  made  by  the  appellate  court  is  not  suffi- 
cient, in  view  of  the  pleadings  and  the  evidence,  to  preclude 
this  court  from  finding,  as  a  matter  of  law,  from  the  evidence, 
that  appellant  was  a  passenger  of  appellee  when  she  was  in- 
jured, and  that  appellee  failed  to  exercise  the  care  required 
of  it  for  her  safety ;  or,  at  least,  that  it  was  the  duty  of  the 
appellate  court  to  find,  under  the  issues,  whether  appellant 
was  such  passenger  or  not,  to  the  end  that  this  court  might 
determine  whether  the  law  had  been  properly  applied  by  the 
appellate  court  to  such  finding  of  facts.     We  are  unable  to 
agree  with  counsel  on  this  question.     Let  it  be  supposed  that 
the  appellate  court  had  found  that  appellant  was  in  fact  a 
passenger;  still,  if  the  court  further  found  that  her  injury  was 
not  caused  by  any  negligence  of  appellee,   but  was  caused  by 
her  own  failure  to  use  ordinary  care  for  her^own  safety,  there 
coald  be  no  recovery.     Even  as  a  passenger  her  cause  of  action 
was  based  on  the  alleged  negligence  of  defendant,  which  neg- 
ligence, while  she  was  using  due  care  (as  such  passenger)  for 
her  own  safety,  operated  to  cause  the  injury.     The  appellate 
coQrt  is  not  required  to  recite  the  evidence,   or  to  find  the 
mere  evidentiary  facts,  but  only  to  find  the  ultimate  facts. 
Rogers  v.    Railroad  Co.,    117  HI.  "S,  6  N.  E.  889.     In  the 
case  cited,  and  in  Borg  v.  Railway  Co. ,  162  111.  348,  44  N.  E. 
722,  the  finding  of  such  ultimate  facts  was  not  more  specific, 
but  was  substantially  the  same  as  the  finding  in  the  case  at 
bar.    We  have  no  doubt  that  the  finding  was  sufficient,  under 
the  statute  and  the  decisions  of  this  court,  upon  which  to  base 
the  judgment  which  the  appellate  court  rendered. 
Nor  can  we  agree  with  appellant's  counsel  that  the  facts* 
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were  ancontroverted,  and  that  from  such  uncontrovert 
facts  the  appellee's  liability  appears  as  a  concluaion  of  la 
It  was  clearly  a  controverted  question  of  fact  whether  app 
lant  used  due  care  for  her  own  safety  in  crossing:  the  raitro 
track  in  front  of  the  approaching  train;  and  this  wonld  be 
even  if  she  sastained  the  relatiou  to  appellee  of  passenger, 
was  equally  a  coatroverted  qnestioo  of  fact  whether  appell 
was  guilty  of  negligence  in  the  running  and  management 
its  train  nnder  all  of  the  circumstances,  and  the  power  to  fi: 
and  settle  such  controverted  questions  of  fact  is  vested  in  t 
appellate  court,  and  not  in  this  court;  and  this  is  so  in  cas 
even  where  it  may  appear  to  us  that  an  erroneous  view  b 
been  taken  of  the  evidence  by  the  appellate  court.  It  is  ni 
'  of  course,  meant  to  be  said  that,  had  the  evidence  been  sq 
that  under  the  decisions  of  this  court  and  the  rales  whii 
have  been  established  it  would  have  been  the  duty  of  the  tri 
court  to  direct  a  verdict  for  the  plaintiff,  the  appellate  con 
would  have  bad  the  power  to  find  the  facts  differently  fro 
what  the  record  showed  them  to  be  (if  such  a  finding  could  I 
imagined),  and  by  such  finding  preclude  a  review  in  this  com 
for  by  the  eighty-seventh  section  of  the  practice  act  the  jnd 
nient  of  the  appellate  conrt  in  such  cases  is  made  final  Bi 
conclusive  only  "as  to  all  matters  of  fact  in  controversy 
such  cause."  If  there  is  no  controversy  "as  to  matte 
of  fact  in  the  case"  (andmattersof  fact  include  all  inferences 
fact  dedncible  from  the  facts  proved),  then  the  question 
law  remains  for  final  review  in  this  court,  when  properly  pi 
served  and  presented,  whether  the  judgment  is  erroneous ' 
not  on  the  ancontroverted  facts  in  the  case;  and  it  is  on 
upon  this  view  of  the  case  that  we  can  consider  as  applicab 
the  argument  of  appellant's  counsel  that  this  court  can  | 
behind  the  finding  of  facts  of  the  appellate  court,  and  d 
termine  from  the  evidence  contained  in  the  record  whetb 
or  not  it  supports  the  judgment  of  the  appellate  court.  ^ 
case  has  ever  arisen,  to  our  knowledge,  nor  can  we  snppu 
that  one  ever  will  arise,  where  the  appellate  court  has  foan 
or  will  find,  the  facts  to  be  different  from  what  they  were  foui 
in  the  trial  court,  where  there  was  no  controversy  as  to  sm 
facts,  nor  as  to  the  inferences  of  fact  to  be  drawn  from  t1 
facts  proved,  admitted  or  agreed  upon.  Cases  have  arisi 
where,  from  a  state  of  facts  agreed  npon,  the  appellate  coi: 
has  drawn  conclusions  of  fact  different  from  those  of  the  tri 
court,  and  has,  in  conseqnence,  rendered  a  different  judgmei 
Seebargerv.  McCormick,  178  111.  404,  53  N.  E.  340.  But 
the  case  at  bar,  as  we  have  seen,  the  question  whether  tl 
plaintiff  was  exercising  proper  care  for  her  own  safety 
crossing  tbe  track  in  front  of  appellee's  approaching  tra 
was.  under  all  of  the  circumstances,  one  of  fact;  and  so,  als 
5  the  one  whether  appellee's  engioeer,"  seeing  appella 
ting  across  tbe  track  in  front  of  bis  engine,  was  guilty 
igence  in  not  bringing  bis  engine  under  suchimmedia 
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mtrol  as  to  prevent  the  collision.  It  is  not  dented  that  he 
Lve  signals  of  warning:,  nor  that  the  plaintiff  persisted  in  her 
tempt  to  cross,  tbinkine,  no  doubt,  that  the  train  was  the 
le  she  intended  to  take,  and  that  it  would  approach  the  sta- 
□0  slowly,  and  come  to  a  stop  there, — an  erroaeons  coaclu- 
on  of  her  own.  Tbe  power  to  finally  determine  the  facts  in 
ich  a  case  is  vested  in  the  appellate  court,  and  we  cannot 
iview  such  fiadine.  There  is  no  contention  that  the  jadg- 
ent  of  the  appellate  court  is  not  the  proper  one  on  the  facts 
i  found,  and,  it  appearing  that  the  finding- made  is  legally 
ifficient,  no  other  question  is  open  for  review  in  this  conrt. 
The  judgment  must  be  affirmed.     JudEmeat  affirmed. 


Palmer  v.  Winston-Salem  Ry.  &  Electric  Co. 

{Suprettte  Court  of  North  Carolina,  Nov,  ii,  /^g.) 

[42  8.  E.  Rep.  604.] 


In  an  action  for  assault  by  a  motorman  on  plaintiff,  who   had  been   a 
lueog-er  on  a  street  car,   the  fact  that   plaintiff  provoked  the  aaaault 
IS  not  a  defense,  but  was  relevant  only  to  mitigate  damag-es. 
un« — Same —  Liability.'' 

Where  a  patsenger  on  a  street  car  got  into  an  altercation  with  the 
otonnan,  and  after  alightingf  from  the  car  and  depositin^f  certain 
indies,  which  he  carried  on  the  sidewalk,  returned  to  the  car,  where- 
in the  motorman  left  the  car  and  assaulted  plaintiff  in  the  street, 
aintiff  was  notentitled  to  recover,  as  against  the  company,  for  such 
«anlt ;  it  not  being  committed  by  the  motorman  while  he  was  acting- 
ithin  the  scope  of  his  employment  on  the  car. 

Appeal  from  anperior  conrt,  Forsyth  county;  Coble,  Judge. 

Action  by  Alfred  Palmer  against  the  Winston-Salem  Rail- 
ay  &  Electric  Company.  From  a  judgmeot  id  favor  of 
laintifl,  defendant  appeals.     Reversed. 

Glenn.  Manly  &  Hendren  and  Watson,  BnxtOD  &  Watson, 
ir  appellant. 

Jones  &  Patterson,  for  appellee. 

CLARK,  J.  The  plaintifi,  while  a  passenger  on  the  street 
IT  of  tbe  defendant,  and  somewhat  intoxicated,  used  grossly 
isnlting  words  to  the  motorman.  Arrived  at  his  destination, 
te  plaintiff  got  ont,  deposited  his  bundles  on  the  sidewalk, 
^turned  to  the  car,  again  got  into  an  altercation  with  tbe  ' 
lotorman,  turned,  and  left  the  car,  whereupon  the  motorman 
lUowed  him  up,  and,  two  or  three  steps  from  the  car,  strode 
3e  plaintiff  on  tbe  back  of  tbe  head  with  the  lever  which 
ontrolled  tbe  car,  knocking  him  down. 

Tbe  fact  that  the  plaintiff  invited  the  assault  by  insulting 
ingnage  or  provoking  conduct  would  not  bar  recovery  in  a 
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civil  action,  not  evea  when  the  parties  ggbt  by  consent  Bi 
V.  Hansley.  4S  N.  C.  131;  Williams  v.  Gill,  122  N.  C.  967, 
S.  E.  879:  Cooley.  Torts  (ad  Ed.)  pp.  183,  187,  igo.  Tl 
rale  in  crimioal  actions  is  that  no  words,  however  violeatai 
inanltine,  justify  a  blow,  but,  if  a  blow  follows,  both  are  enilt 
tbotieh  the  party  eivinetheinanlt  strikes  no  blow.  Theinsi 
is  not  a  defense,  bat  matter  in  mitigation  of  punishment 
a  civil  action,  if  the  provocation  is  great,  the  jury  will  usual 
see  fit  to  return  nominal  or  small  damages;  and,  if  the  amon 
is  less  than  $50, .  the  plaintiff  recovers  no  more  costs  thi 
damages.  Code,  §  52s  (4)-  In  the  civil  as  in  the  crimin 
action,  the  provocation  is  a  mitigation,  not  a  defense. 

The  only  qnestion  which  remains  is  as  to  the  liability 
the  defendant  for  the  assault  npon  the  plaintiff.  If  the  plai 
tiff  had  been  a  passenger,  or  his  passage  had  not  been  ful 
terminated,  or  if,  when  he  left  the  car  at  his  destination,  tl 
employee  had  immediately  followed  the  passenger  up  and  s 
sanlted  him,  the  defendant  concedes  that  there  would  be  1 
question  as  to  the  liability  of  the  company.  Daniel  v.  Ra 
road  Co.,  117  N.  C.  592,  23  S.  E.  327;  Williams  v.  Gill,  i; 
N.  C.  967,  29  S.  E,  879;  Strother  v.  Railroad  Co.,  123  N.  1 
r97,  31  S.  E.  386.  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  121.  He; 
the  passage  had  terminated  for  the  passenger  had  depositi 
his  bundle  and  then  returned  to  the  car.  Railway  Co.  v.  Pe 
cock  (Md.)  14  Atl.  709,  9  Am.  St  Rep.  42s;  Railroad  Ca 
Boddy  (Tenn.)  58  S.  W.  646.  51  L.  R.  A.  885;  Creamer 
Railroad  Co.  (Mass.),  52  Am.  &  Eng.  R.  Cas.  >;58,  31  N.  1 
391,  16  L.  R.  A.  490,  32  Am,  St.  Rep.  456;  Railway  Co. 
Bates,  103  Ga.  333,  30  S.  E.  41.  But  the  plaintiff  Insisl 
however,  that  the  defendant  is  liable,  notwithstanding,  if  tl 
motorman  assaulted  the  plaintiff  while  acting  in  the  scope 
bis  employment  The  court  so  charged,  and  the  exception 
that  the  evidence  as  above  stated  did  not  justify  submittii 
that  matter  to  the  jury.  In  Pierce  v.  Railroad  Co.,  124  1 
C.  83,  32  S.  E.  399,  13  Am.  &  Eng.  R.  Gas.,  N.  S.,  666. . 
L.  R.  A.  316,  the  fireman  threw  a  lump  of  coal  at  a  boy  stei 
ing  a  ride  on  the  tender  of  a  switching  engine,  in  violation 
a  town  ordinance,  knocking  him  from  the  engine  or  frighte 
ing  him  so  that  he  fell  and  was  run  over  and  killed  by  tl 
engine,  which  was  running  backwards.  In  Cook  v.  Railwi 
Co..  128  N.  C.  333.  38  S.  E.  92s,  a  tramp  was  stealing  a  rii 
under  a  car.  A  flagman  and  a  brakeman  threw  rocks  at  hit 
striking  the  rod  under  him,  frightening  him  and  causing  hi 
to  get  off  while  the  car  was  in  motion,  whereby  his  foot  w; 
caught  and  he  was  badly  hurt  In  Brendle  v.  Spencer,  i: 
N.  C.  474,  34  S.  E.  634.  the  plaintiff  was  watering  his  tea 
at  a  stream;  and  the  engineer  on  a  train  passing  on  a  bridi 
above  wantonly  blew  his  whistle  for  the  purpose  of  frightenii 
the  plaintiff's  horses,  which  ran  away,  throwing  the  plaint 
out  of  bis  wagon  and  injuring  him.  In  none  of  these  ca 
was  the  plaintiff  a  passenger,  and  in  the  first  two  he  was 
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trespasser,  and  in  all  three  the  company  was  held  responsible. 
Bat  this  was  because  the  servant  of  the  company  was  ''acting: 
in  the  scope  of  his  employment"  (i.  e.,  on  duty  as  servant) 
when  the  tort  was  committed.  But  here  the  plaintiff  was 
Deither  a  passenger,  nor  was  the  employee  acting  within  the 
scope  of  his  employment.  The  court  should  have  told  the 
jury  that,  taking  the  evidence  most  strongly  for  the  plaintiff^ 
they  should  answer  the  first  issue, ''No."  The  employee  in 
this  case  had  left  the  car,  and  was  not  engaged  in  any  work 
or  employment  for  the  company  at  the  time  of  the  assault. 
He  had,  for  the  time  being,  abandoned  his  post,  and  was  not 
doing  service  for  the  company,  as  in  each  of  the  three  cases 
last  cited.  The  assault  was  not  made  while  the  motorman 
was  in  the  line  or  in  the  discharge  of  his  duty.  20  Am.  & 
Eng.  Enc.  Law,  168,  note  i;  Id.  169;  i  Thomp.  Neg.  §§  525, 
S26.  If  the  plaintiff's  contract  of  passage  had  not  terminated, 
and  the  plaintiff  had  been  assaulted,  while  on  the  car  or  upon 
leaving  it,  by  an  employee,  then  the  company  would  be 
liable,  whether  the  employee  was  acting  within  the  scope  of 
his  employment  at  the  time  or  not;  for,  as  was  said  in  Cook 
V.  Railway  Co.,  128  N.  C,  at  page  336,  38  S.  E.  925,  it  can 
never  be  in  the  scope  of  an  employee's  service  to  assault  any 
one  wrongfully.  "  'Acting  within  the  general  scope  of  his 
employment'  means  while  on  duty."  Id.  This  is  the  limita- 
tion upon  the  liability  of  the  company  for  torts  of  its  em- 
ployees towards  those  not  passengers  or  under  the  protection 
of  the  contract  of  safe  carriage  at  the  time  of  the  tort.  The 
law  can  hardly  be  better  summed  up  than  in  the  following 
extract  from  the  brief  of  the  learned  counsel  for  the  defend- 
ant: "To  render  the  defendant  liable,  (i)  the  plaintiff  must 
have  been  a  passenger  on  defendant's  car  at  the  time  he  was 
stricken,  or  still  widiin  the  sphere  of  its  protection;  or  (2)  the 
employee  must  have  been  acting  at  the  time  within  the  scope 
of  his  employment  on  defendant's  car." 
New  trial 


Travelers'  Ins.  Co.  v.  Austin. 

{Supreme  Court  of  Georgia,  Aug.  8^  jgo2.) 

[42  S.  E.  Rep.  522.] 

Accident  Insurance— Who  Are  Passengers — Railroad  Paymaster.* 

A  paymaster  of  a  railroad  company  traveling-  upon  business  of  the 
company  from  station  to  station  on  the  line  of  the  company,  and 
stopping-  between  stations  for  the  purpose  of  paying-  off  employees  of 
the  company  wherever  they  may  be,  is  not,  while  so  doing,  a  "passen- 
ger," within  the  meaning  of  a  clause  in  a  policy  of  accident  insurance 
granting  double  indemnity  to  the  insured  if  injured  while  riding  as  a 
passenger  on  a  passenger  car  using  steam  as  a  motive  power. 

*As  to  who  are  passengers,  see  foot-note  appended  to  Rathbone  v, 

Oregon  R.  Co.  (Ore.),  1  R.  R.   R.  511,  24  Am.  &   Eng.  R.  Cas.,  N.   S., 
511. 

5  R  R  R— 28 
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Sam»— Pay  Car  Not  a  P«sseng«r  Car. 

A  coach  specially  equipped  and  used  as  a  pay  car,  and  not  a  vehii 
for  the  transportation  of  paesengers,  is  not,  in  con  temptation  of  1 
contract  alluded  to  in  the  preceding  h«adnote,  a  passeng-er  car ;  ■ 
this  is  so  although  it  had  formerly  been  used  as  a  passenger  car,  a 
n-as  capable  of  being  so  used  again. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon ;  W.  D.  Nottineham,  Jndi 

Action  by  A.  V.  Aastio  ^aiost  the  Travelers'  Insoran 
Company.  Jadgmeat  for  plaintiff,  and  defendant  I»ii 
error.     Reversed. 

Dessan,  Harris  Sc  Harris,  for  plaintiff  in  error. 

Roland  Ellis  and  Robt.  Hodses,  for  defendant  in  error. 

FISH,  J.  The  plaintiff  in  error  issned  to  Aastin,  the  t 
ceased  basband  of  tbe  defendant  in  error,  an  accident  tn&i 
ance  policy,  which  provided  for  the  payment  of  certt 
indemnities  in  the  event  of  accidental  injuries  to  the  iusun 
8ud  of  $s,ooo  to  his  widow  in  case  of  bis  death  as  a  result 
such  iajaries.  The  policy  contained  a  stipulation  that,  ' 
such  injuries  are  sustained  while  riding  as  a  passenger,  a 
being  actually  in  or  upon  any  railway  passenger  car  nsi 
steam,  cable,  or  electricity  as  a  motive  power,  •  •  »  t 
amount  to  be  paid  shall  be  double  the  sum  specified  in  t 
clause  under  which  claim  is  made."  Austin  was  paymasi 
and  cashier  of  a  railroad  company.  It  was  his  duty  to  p 
the  salaries  of  the  employees  of  the  company,  and  to  that  e 
be  made  periodical  trips  over  tbe  line  of  the  car  railroad 
what  was  known  as  a  "pay  car."  This  car  had  originally  be 
one  of  the  regular  sleeping  cars  In  use  on  the  raih:oad,  but  b 
been  altered  so  as  to  make  it  serve  the  purpose  before  ini 
cated.  It  was  described  by  one  of  the  witnesses  as  follov 
*'In  the  front  end  there  was  a  cookiiv  stove,  and  all  of  t 
things  for  cooking.  In  the  center  of  the  car  there  were  n 
alar  Pullman  berths  to  sleep  twelve  people;  and  in  the  c 
servation  end,  which  we  used  for  paying  off,  it  had  two  tai 
windows  and  a  settee,  and  some  nice  chairs,  and  a  table  tl 
we  used  for  a  dining  table.  In  the  part  exclusive  of  t 
kitchen  and  observation  end,  where  the  money  was  paid  01 
there  were  regular  seats,  the  same  that  any  other  passenger 
sleeping  car  has."  It  was  also  equipped  with  an  iron  safe 
which  money  was  kept,  and  with  guns  and  ammunition  I 
the  protection  of  the  property  in  the  car.  On  occasions  t 
equipment  of  the  car  was  changed,  and  it  was  pat  into  servi 
as  a  regular  sleeping  car.  The  pay  train  did  not  run  on 
regular  schedule,  but  stopped  at  any  station  or  between  si 
tions,  wherever  it  was  necessary  to  pay  out  money.  Ansl 
would  frequently  coant  out  money  between  stations,  prepai 
tory  to  paying  it  at  the  next  stop.  While  on  one  of  tht 
trips  the  pay  car  was  derailed  and  overtarned,  and  a  ri 
hanging  in  a  rack  iu  a  car  was  thrown  to  the  floor  and  d 
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chaiged,  killing  Austin.  His  widow  demanded  double  indem<^ 
nity  under  the  clause  of  the  policy  before  quoted.     This  was  j 

refused,  and  she  brought  suit  for  $10,000.     The  insurance  ! 

company,  in  its  answer,  admitted  liability  for  $5,000,  and  made 
a  tender  of  that  amount  in  full  of  all  claims  against  it,  which 
was  refused,  and  the  case  went  to  trial.  There  was  practically 
DO  conflict  in  the  testimony  of  the  witnesses,  the  material 
portions  of  which  have  been  substantially  set  out  above;  the 
only  evidence  introduced  by  the  insurance  company  being 
an  extract  from  the  proof  of  death  submitted  by  Mrs.  Austin,  * 

to  the  effect  that  the  injury  which  caused  her  husband's  death 
was  received  while  he  was  engaged  in  discharging  his  duties 
as  cashier  and  paymaster  of  the  Georgia  Southern  &  Florida 
Raiboad  Company.  At  the  conclusion  of  the  evidence,  coun- 
sel for  the  defendant  made  a  written  motion  to  direct  a  ver- 
dict in  its  favor  on  the  controlling  issue  in  the  case,  viz.,  the 
right  of  the  plaintiff,  under  the  evidence,  to  recover  double 
indemnity.  This  motion  was  denied,  and  the  case  went  to  ' 
the  jury,  who  found  for  the  plaintiff  the  full  amount  sued  for. 
The  defendant  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  excepted. 

I.  From  the  foregoing  it  will  be  seen  that  the  single  ques- 
tion presented  for  determination  by  this  case  is  whether  or 
not,  under  the  admitted  facts,  Austin  was,  at  the  time  of  re- 
ceiving the  injuries  which  caused  his  death,  riding  as  a  pas- 
senger upon  a  railway  passenger  car,  within  the  meaning  of 
that  clause  of  his  policy  of  insurance,  which  provided  that  he 
should  receive  double  indemnity  in  the  event  that  he  should 
be  accidentally  injured  or  killed  while  so  riding.     This  ques- 
tion may  be  subdivided  into  two  branches:  First,   was  he  a 
passenger?  and  second,  was  the  car  in  which  he  was  riding  a 
passenger  car?    '^A  passenger,  in  the  legal  sense  of  the  term, 
is  one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier,  as  to  the  pay- 
ment of  fare,  or  that  which  is  accepted  as  an  equivalent  there- 
for."   5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  486.     ''One  may  be 
both  a  passenger  and  an  employee  of  a  railroad  company, — an 
employee  when  passing  over  the  road  at  a  time  when  actually 
engaged  in  performing  duties  for  the  company,  but  a  passen- 
ger while  not  so  engaged,  but  riding  from  one  place  to  an- 
other, even  though  continuing  all  the  while,   in  .a  popular 
sense,  in  the  employ  of  the  company. "    Id.  516.     It  is  not 
denied  that  Austin  was  an  employee  of  the  railroad  company 
at  the  time  he  was  killed.     The  question  is,   was  he  also  a 
passenger?   The  mere  fact  that  he  was  not  a  part  of  the  oper- 
ating force  or  train  crew  edgaged  in  the  act  of  propelling  the 
train  does  not,  as  seems  to  be  contended  by  counsel  for  the 
defendant  in  error,  invest  him  with  that  character.     He  was 
certainly  ''passing  over  the  road  at  a  time  when  actually  en- 
gaged in  performing  duties  for  the  company."     His  case  can- 
not be  analogized  to  that  of  an  official  or  an  attorney  who 
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travels  over  the  road  for  the  purpose  of  reacbiiv  a  point  wbe 
daties  are  to  be  performed  for  the  company,  and  wbo,  wh: 
80  travelinEi  is  engaeed  in  tbe  performance  of  no  daty  wbi 
ever.  Wbile  the  pay  train  was  going  from  one  station 
point  to  anotber,  tbe  paymaster  was  as  macb  on  duty  as 
the  flagmBD  of  a  passenger  or  freight  train,  whose  sole  duty 
is  to  keep  a  lookoat  for  other  trains  when  the  train  on  whi 
he  is  riding  has  stopped  between  stations.  In  the  case 
Prather  v.  Railroad  Co.,  8o  Ga.  427,  9  S.  E.  530,  13  Am.  J 
Rep.  263,  tbe  deceased  husband  of  the  plaintiff  was  one  0: 
gang  employed  on  the  defendant's  material  train  to  load  a 
unload  cars,  and  it  was  his  duty  "to  do  anything  to  insure  t 
careful  working  of  the  train."  He  was  killed  wbile  tbe  trs 
was  moving  from  one  point  to  another,  and  at  a  time  wh 
he  bad  no  active  doty  to  perform.  Thk  goestion  arc 
whether  or  not  he  was  a  co-employee  of  those  wbo  wt 
actually  operating  the  train.  This  question  was  decided 
the  affirmative,  oar  present  chief  justice,  who  delivered  t 
opinion,  using  the  following  language,  which  we  think 
directly  appliable  to  the  case  at  bar:  "The  fact  that  he  b 
no  active  duty  to  perform  wbile  riding  from  one  point  of  wo 
to  another  did  not  make  him  any  tbe  less  an  employee  dori 
those  times.  He  could  not  be  an  employee  whilst  at  work 
one  mile  post,  and,  having  finished  there,  get  on  the  car 
go  to  the  next  mile  post,  and  while  riding  tbe  mile  becomt 
passenger,  and  at  the  end  of  the  mile  become  an  employ 
again."  If  the  reasoning  there  employed  be  correct,  tbe  ca 
cited  settles  beyond  all  question  that  Austin  was  not,  in  lei 
contemplation,  a  passenger;  and  hence  that  his  widow  is  0 
entitled  to  recover  the  double  indemnity  for  which  shesu< 
This  view  is  not  in  conflict  with  any  of  the  cases  cited  in  tl 
brief  of  counsel  for  tbe  defendant  in  error,  A  case  up< 
which  special  stress  seems  to  be  laid  is  that  of  Berliner 
Insurance  Co.,  i3i  Cal.  4S8,  53  Pac  933,  where  the  suprec 
court  of  California  held  that  the  plaintiff  was  entitled  to  i 
cover  double  indemnity  under  a  clause  in  a  policy  of  decide 
insarance  almost  identical  with  the  one  now  under  conai 
oration,  although  the  insured,  at  the  time  of  the  accident,  I 
invitation  of  an  officer  of  tbe  railroad  company,  was  ridii 
upon  the  engine  of  the  train  on  which  he  was  traveling; 
being  ruled  that  the  fact  of  bis  riding  upon  the  engine  did  n 
deprive  him  of  his  character  of  passenger.  That  case,  hoi 
ever,  cannot  properly  be  compared  to  the  one  now  under  co: 
sideration,  becaase  tbe  relationship  of  the  insured  to  tl 
railroad  company  in  the  two  cases  was  widely  different.  Be 
liner,  so  far  as  appears  from  tbe  published  report,  was  tk 
employed  by  or  connected  with  the  railroad.  Apparently  I 
had  paid  his  fare  before  beginning  his  journey.  Tbe  court  : 
that  case  takes  special  occasion  to  say,  on  page  46;,  i3i  Cal 
and  page  921,  ^3  Pac.,  that,  if  he  had  been  riding  on  tl 
train  as  an  employee  of  the    railroad   company,    the   ii 
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sorance  company  would  not  be  liable  cinder  the  clause 
providinc:  for  double  indemnity.  In  the  case  of  Jones 
V.  Railway  Co.,  125  Mo.  666,  28  S.  W.  883,  26  L.  R. 
A.  718,  46  Am.  St.  Rep.  514,  it  was  held  that  the  porter  of  a 
Paliman  sleeping  car  occupied  the  position  of  a  passenger  of 
the  raihroad  company  in  respect  to  the  careful  running  and 
management  of  the  train ;  but  in  that  case  the  porter  was  not 
employed  by  the  railroad  company,  as  the  paymaster  in 
this  case.  On  the  other  hand,  in  the  well-considered  case  of 
McQueen  v.  Railway  Co.,  30  Kan.  689,  i  Pac.  139,  it  was  held 
that  a  plaintiff  in  the  employment  of  a  raihroad  company, 
painting  depots,  bridges,  tanks,  and  switches  along  the  line 
of  the  road,  and  who  was  transported  over  the  road,  to  dis- 
charge the  duties  of  his  employment,  in  a  small  steam  car 
used  only  by  officers  and  employees  of  the  railroad  company, 
was  not  a  passenger  within  the  true  sense  of  that  term,  nor 
entitled  to  the  rights  of  a  passenger.  That  case  is  in  princi- 
ple directly  parallel  with  the  case  now  before  us,  and,  while 
not  binding  on  us,  its  reasoning  is  satisfactory  to  us  as  author- 
ity for  the  position  that  we  take.  To  the  same  effect,  see 
Railway  Co.  v.  Salmon,  11  Kan.  83.  The  reason  for  making 
a  distinction  in  the  contract  of  insurance  between  passengers 
riding  as  such  and  employees  of  a  railroad  company  in  the 
discharge  of  their  duties  is  not  far  to  seek.  The  law  throws 
greater  protection  around  passengers  than  employees,  and 
requires  of  railroad  companies  greater  diligence  in  providing 
for  their  safety.  Consequently  the  risk  of  insuring  a  passenger 
is  not  so  great  as  that  of  insuring  an  employee.  With  this  in 
view,  the  true  test  to  be  applied  to  determine  whether  one 
injared  in  a  railroad  accident  can  recover  from  an  insurance 
company  double  indemnity  is  to  inquire  whether,  presuming 
that  a  right  of  action  exists  against  the  raihroad  company,  the 
plaintiff  would  be  entitled  to  sue  that  company  in  the  capacity 
of  a  passenger  or  an  employee.  In  Austin's  Case  to  ask  that 
qnestion  is  to  answer  it,  for  it  is  clear  that  the  raihroad  com- 
pany owed  him  no  other  duty  than  that  of  employer  to  em- 
ployee, and.  if  liable  to  his  widow,  is  only  so  on  the  ground 
of  that  relationship. 

2.  The  evidence  shows  that  the  car  in  which  Austin  was 
riding  at  the  time  of  the  accident  was  a  coach  specially 
equipped  for  use  by  the  officers  and  employees  of  the  railroad 
company  as  a  pay  car.  It  was  not  in  any  sense  a  passenger 
car,  within  the  meaning  of  the  contract  of  insurance,  any 
more  than  a  mail  or  baggage  car  could  be  so  considered.  It 
was  used  for  a  particular  purpose,  and  that  purpose  was  not 
the  transportation  of  passengers.  That  it  had  formerly  been 
used  as  a  passenger  car,  and  was  capable  of  being  so  used 
as:ain,  can  make  no  difference,  in  view  of  the  fact  that  at  the 
tinie  of  the  accident  it  was  used  for  an  altogether  different 
object.  The  testimony  of  a  witness  that  it  was  a  passenger 
car  was  improperly  admitted,   being  merely  his  conclusion 
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from  a  given  state  of  facts,  and  is  uaavailine  in  the  faceol 
other  evidence,  which  described  the  car  in  detail,  and  nega- 
tived such  a  conclusion. 

The  foregoing  disposes  of  the  case  on  its  merits  favorabl; 
to  the  contentions  of  the  plaintiff  in  error.  It  followR  that 
the  charges  of  the  conrt  which  were  not  in  consonance  with 
the  principles  here  laid  down  were  erroneous;  that  the  trial 
jndge  should  have  directed  a  verdict  in  favor  of  the  insarance 
company  as  to  the  double  indemnity;  and  that  the  verdict 
returned  for  the  plaintiff  for  the  fall  amonot  sued  for  was  con- 
trary to  law  and  the  evidence,  and  should  have  been  set  aside 
on  motion  (or  a  new  trial. 

Jni^ment  reversed.  All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Wright's  Adm'r  v.  Southern  Ry.  Co. 
{Supreme  Court  o/Appeals  of  Virginia,  Dec.  it,  /par.) 
[42  S.  B.  Rep.  913.] 
Rulat— Duty  of  Mut«r.* 

It  1b  the  duty  of  a  railroad  companj  to  adopt,  promulgate,  and  enforce 
reasonable  rule*  to  promote  the  safety  of  its  employees. 
Same—  Disregard— Notice. 

Thongh  a  railroad  company  adopted  certain  rules  as  to  the  use  of  flagi 
in  the  repair  yards  to  protect  employees  working  under  the  cars,  where 
the  evidence  showed  that  the  rules  were  uniformly  and  continQoasl) 
disregarded,  with  the  knowledge  of  those  in  charge  of  the  repair  shop, 
It  warranted  a  finding  imputing  knowledge  of  the  condition  of  the 
affairs  in  this  respect  to  the  railroad  company,  of  a  want  of  ordinan 
care  on  its  part  if  it  remained  in  ignorance  of  such  disregard  of  its  rales, 

Error  to  circuit  court,  Brunswick  county. 

Action  by  the  administrator  of  J.  W.  Wright  gainst  the 
Southern  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Everett  Perkins,  E.  P.  Bufoid,  and  C.  V.  Mweditb,  (oi 
plaintiff  in  error. 

A.  P.  Thorn,  for  defendant  in  error. 

KEITH,  P.  This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Brnnswick  county  in  an  action  of  trespas! 
twonght  to  recover  damages  for  the  death  of  J.  W.  Wright, 
who  was  employed  as  a  car  repairer  in  the  shops  of  the 
Southern  Railway  Company.  At  the  trial  the  defendant  de- 
marred  to  the  plaintiff's  evidence,  the  jory  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $^,ooo,  upon  which  the  coart  ca- 
tered judgment  npon  the  demurrer  for  the  defendant,  and  the 
case  is  before  us  upon  a  writ  of  error. 

The  defendant  worked  as  car  repairer  in  the  car  sheds  ol 
the  defendant  in  error,  into  which  ran  a  number  of  tracks  opoc 
*8«e  notes  at  end  of  case. 
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vhicb  cars  needine  repair  were  placed.  It  is  id  prool  that 
rom  700  to  800  cars,  t«  say  DothinE  of  other  machiDery,  were 
taniially  repaired  in  the  shops,  necessitating  the  employment 
if  a  la^e  number  of  workmen.  J,  W.  Wright  was  at  work 
ipon  traclc  No.  3,  aiding  to  making;  repairs  to  the  drawbead 
)f  a  car.  In  order  to  perform  the  dnty  assigned  him,  be  was 
Q  the  middle  of  the  track,  in  a  crouchine  position,  in  front 
if  the  drawhead,  when  a  shifting  eneine  which  was  being 
:oapled  to  a  car  struck  and  set  in  motion  a  car  between  the 
me  in  the  repair  of  which  Wriebt  was  engaged  and  that  to 
vhich  the  coupling  was  being  made,  and  drove  it  down  the 
rack,  striking  Wright  and  crushing  him  io  such  a  manner 
iiat  he  shortly  thereafter  died. 

It  is  charged  that  the  railway  company  was  negligent  in 
ailing  to  adopt,  promulgate,  and  enforce  proper  rules  and 
egnlations  for  the  guidance  and  control  of  its  operatives-en- 
gaged in  the  hazardous  datiea  incident  to  employment  in  repair 
thops. 

That  it  is  the  duty  of  a  railroad  company  to  exercise  ordi- 
lary  care  to  furnish  reasonably  safe  appliances  and  instmmen- 
atities  for  the  protection  of  its  employees,  and  to  adopt, 
icomnlgate,  and  enforce  reasonable  rules  to  promote  their 
afety.  there  can  be  no  question.  If  authority  for  this  proi>o- 
lition  be  needed,*  it  will  be  found  in  Shear.  &  R.  Neg.  (5th  Ed.) 
!202: 

"A  master  who  employs  servants  in  a  dangerons  and  com- 
ilicated  business  is  personally  bound  to  perscribe  roles  snfB- 
:ieDt  for  its  orderly  and  safe  management,  and  to  keep  his 
lervants  informed  of  these  rules,  so  far  as  may  be  needful  for 
beir  cnidance.  Thus  a  railroad  company  is  bound  to  regn- 
ate,  by  published  rules,  the  time  and  manner  of  running  its 
xains,  so  as  to  avoid  collisions,  and  to  enable  all  its  servants 
:o  know  when  a  train  may  be  expected,  and  thus  to  avoid 
Iftnger.  And  a  jury  may  find  that  it  ought  to  have  rules  to 
;>rotect  men  working  underneath  cars  from  the  starting  of 
nich  cars  without  due  warning.  The  master  is  also  bound  to 
use  ordinary  care  and  diligence  to  enforce  the  rules  which  he 
bag  made,  and  disregard  of  such  rules,  with  bis  acquiescence 
or  neglect  to  enforce  them,'  is  tantamount  to  a  suspension  of 
the  rules.  A  jury  has  no  general  right  to  find  that  a  rule 
ihould  have  been  adopted,  without  sufficient  evidence  that 
BDcb  rnle  was  necessary  and  practicable." 

That  the  jnry  were  warranted,  from  the  evidence,  in  finding 
in  this  case  that  it  was  the  duty  of  the  railroad  company  to 
adopt  such  rules,  appears  from  the  facts  already  stated.  The 
evidence  sufficiently  shows  a  compliance  upon  the  part  of 
the  railroad  company  with  so  mucfa  of  its  duty  as  required  the 
adoption  of  rules.  The  evidence  as  to  their  promulgation  is 
b;  ao  means  so  satisfactory,  and  a  jnry  might  have  been  war- 
ranted, npon  that  point,  in  finding  that  the  rales  relied  npon 
*eifl  never  to  pnblished  as  to  bring  them  home  to  the  plain- 
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tiS's  intestate,  and  upon  a  demurrer  to  evidence,  if  that  were 
all,  it  might  have  been  the  daty  of  the  court  to  SQBtain  the 
verdict;  but  with  respect  to  the  failure  upon  the  part  of  the 
railroad  company  to  enforce  its  rales,  granting  that  they  were 
duly  adopted  and  promnleated,  the  evidence  discloses  a  state 
of  facts  which  well  warranted  a  jnry  in  findins:  that  the  rail- 
road company  had  been  aeelieent. 

Without  eoing  into  the  details  of  the  testimony  of  witnesses 
upon  this  point,  it  sufficiently  appears  from  the  evidence  of 
Spain  and  Edwards  that  the  rules  were  disregarded  so  ani- 
formly  and  continuously,  with  the  knowledge  and  practical 
acquiescence  of  those  in  charge  of  the  repair  shops,  as  to  ■ms- 
rant  a  jury  in  imputing  knowledge  of  the  condition  of  aSain 
in  this  respect  to  the  railroad  company,  or  a  want  of  ordi- 
oary  care  upon  its  part  in  the  performaace  of  its  duties  if  it 
remained  in  ignorance  of  a  disregard  of  its  rules  so  general 
and  long  continued. 

W.  J.  Spain,  foreman  of  car  repairs  of  the  Southern  Rail- 
way Company  at  Lawrenceville,— a  witness  on  behalf  of  the 
defendant, — speaking  of  the  use  of  flags,  was  asked: 

"Did  yon  ever  call  any  of  the  car  repairers'  attention  to 
the  fact  that  the  flags  were  missing?  A.  Yes,  sir;  I  threatened 
to  discharge  them  for  oot  having  the  flags  up.  Q.  In  other 
words,  you  did  what  yon  could  to  enforce  the  rule?  A.  Ex- 
actly." 

On  cross-examination  be  was  asked:  '*Did  you  ever  fur- 
nish the  rule  to  these  people?"  To  which  he  replied:  "No, 
sir;  not  until  recently.  Q.  Before  Mr.  Wright's  death,  which 
occurred  on  the  14th  of  January,  1900,  the  rules  of  the  com* 
pany  were  not  fornished  to  the  car  repairers?  A.  They  were 
not  to  the  men,  but  they  were  furnished  to  inspectors  and 
foremen  on  November  \\,  1899.  Q.  You  have  stated  there 
was  great  laxity  about  the  use  of  flags  among  the  employees? 
A.  It  was  not  permitted,  and,  as  I  stated  before,  we  had 
threatened  time  and  again  to  discharge  men  for  being  so  care- 
less about  the  use  of  flags.  Q.  Whether  you  threatened  or 
not,  it  prevailed?  A.  It  did  in  a  measure;  yes,  sir." 

R.  S.  Edwards,  an  inspector  of  repairs,  employed  at  these 
shops, — a  witness  introduced  on  behalf  of  defendant,— speak- 
ing of  the  rule  which  had  been  adopted  for  the  protection  oi 
car  repairers,  was  asked:  "Didn't  you  know  well  that  this 
rule  of  the  company  had  not  been  observed  on  the  part  of 
these  car  repairers;  that  they  had  never  observed  it,  and  that 
they  were  very  ill-provided  with  flags?  A.  Well,  I  know  there 
bad  been  no  rule  read  to  the  men,  but  the  use  of  the  flags  had 
been  there,  and  they  had  been  using  flags.  Q.  There  hid 
been  a  mighty  lax  and  careless  use  of  the  flags?  A,  They 
were  not  as  particular  as  they  should  have  been.  Q.  Didn't 
each  foreman  suffer  this  laxity  in  the  use  of  the  flags? 
A.  Yes,  sir ;  it  seemed  to  be  a  hard  matter  to  make  them  keep 
the  flags  up.     Q.  And  so  bard  they  hadn't  tried  to  enforce 
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the  rule?  A.  I  always  tried  to  discharge  my  doty.  If  I  saw 
him  in  danger  I  told  him  of  it." 

There  is  some  evidence  that  the  flags  had  been,  a  good 
while  before  the  date  of  the  accident,  distri  bated  to  the  men, 
with  instructions  to  place  them  when  at  work  in  repairing  a 
car  on  that  end  of  the  car  from  which  the  approach  of  danger 
was  to  be  apprehended;  that,  when  the  flag  was  so  placed,  it 
coald  not  be  removed  except  by  the  workman  who  had  put  it 
there,  or  with  bis  knowledge  and  consent,  and  the  car  upon 
which  it  was  placed  could  not  be  moved.  But  the  evidence 
farther  is  that  those  flags  had,  in  great  measure,  disappeared; 
that  those  which  remained  had  become  so  dirty  and  worn  as 
to  be  indistinguishable,  and  their  use,  as  we  have  seen,  had 
fallen  into  practical  abeyance.  There  is  evidence  tending  to 
prove  that  a  short  time  before  the  accident  the  intestate,  who 
had  gone  to  Edwards  to  get  some  supply  connected  with  the 
work  in  which  he  was  engaged,  was  told  by  him  that  he  was 
going  to  do  some  shifting,  and  to  look  out;  but  it  affirmatively 
appears  that  Wright  was  not  told  that  the  shifting  engine  was 
going  on  repair  track  No.  3,  where  he  was  at  work,  but  only 
in  a  general  way  Edwards  told  him  that  he  ''was  going  over 
where  he  was  to  do  some  shifting. "  It  is  further  proved  that 
the  custom  on  the  part  of  Edwards  as  to  walk  down  the  repair 
track  in  advance  of  the  shifting  engine,  and  personally  notify 
those  who  were  engaged  in  repairing  cars  upon  that  track. 

Without  going  further  into  the  testimony,  enough  has  been 
said  to  show  that  the  judgment  of  the  court  sustaining  the 
demurrer  was  erroneous.  There  was  evidence  sufficient  to 
warrant  the  jury  in  finding  that  the  railroad  company  had  not 
exercised  ordinary  care  in  enforcing  its  rules  for  the  orderly 
and  safe  management  of  a  dangerous  and  complicated  business. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  this 
court  will  enter  such  judgment  as  it  ought  to  have  rendered. 

NOTBS. 

DUTY  OF  RAILROAD  OOMPANIBS  TO  PRESORIBB  RUIiBS 
FOR  THE  PROTECTION  OF  THEIR  EMPLOYEES. 

I.  In  General. 

A.  General  Rule. 

B.  Other  Statements  of  General  Rule. 

C.  Illustrations  of  General  Rule. 

1.  Collisioqs. 

2.  Moving  Cars  on  Switch  Track. 

3.  Hand  Cars— Collisions. 

4.  L/oading^  and  Unlbading^  Ship. 

5.  Loading"  Lumber. 

6.  Kicking  Cars. 

7.  Protection  of  Repairers. 

8.  Starting- Trains. 

9.  Timber  Chutes. 

10.  Working  in  Salt  Bins, 
n.  Limitations  of  and  Exceptions  to  General  Rule. 
A.  Degree  of  Care. 
1.  Ordinary  Care. 
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2.  Onlj  Ordinary  Care. 

3.  Reaaooable  Care. 

4.  Seasonable  Protection. 

5.  So  Far  as  Practicable. 

6.  Hig-h  DcRTee  of  Care  to  Avoid  CoIliBiona. 

B.  Practice  in  Force  Sufficient, 

1.  Moving  Detached  Cars  in  Yards. 

2.  Kailroad  Yards^ Lookouts. 

3.  Use  of  Conductor's  Valves. 

4.  Wild  Trains. 

C.  DanR-er  Obvious  or  Business  Not  Complex. 
-   1.  Backing  Cars  at  Water  Tank. 

2.  Cars  Obstructtng'  Crossing. 

3.  Collision  at  Lime  Kiln. 

4.  Loading'  Cars. 

5.  Moving  Cars  on  Stdini;'. 

6.  Operation  of  Freight  Yards. 

7.  TakingTies  from  Pile. 

8.  Sawyers. 

D.  Practice  of  Others  Railroads. 

1.  Absence  of  EvidentM  as  to  Practice  of  Other  Companies. 

I.  IN  GENERAL. 
A.  GENERAL  RULE. 

In  some  of  the  decisions  it  is  stated  that  performance  of  tbis  dntr 
involves  tbe  exercise  of  a  "high  degree  of  care"  on  the  part  of  the 
master;  in  others  that  "ordinary  care,"  or  "only  ordinary  care"  U 
required.  But,  notwithstanding  this  lack  of  uniformity,  it  will  be 
fonnd  from  an  examination  of  the  authorities  that  the  rule  supported  bj 
them  is  that  a  master  employing  servants  in  a  complex  and  dangerotu 
bnsinesB  like  railroading  must  use  ordinary  care  to  prescribe  rules  for 
the  conduct  of  the  business  which,  if  observed,  will  afford  them  reason- 
able protection.  And  this  care  is  to  be  also  measured  by  the  eiigeodet 
of  each  particular  case. 

Untied  SlaUi.— Baltimore  &.  O.  R.  Co.  f .  Camp,  31  U.  S.  App.  213, 65 
Fed,  952. 13  C.  C.  A.  233  ;  Northern  Pac.  H.  Co.  v.  Peterson,  162  U.  S. 
346. 16  Sup.  Ct.  843,  4  L.  Ed.  994  ;  Crew  f.  St.  Louis,  etc.,  R,  Co.,  20 
Fed.  87  ;  Fletcher  »,  Baltimore,  etc.,  R.  Co.,  168  U.  S.  13S,  18  Sup.  Ct. 
35, 

..^/o^ama.— Louisville,  etc.,  R.  Co.  v.  On.  91  Ala.  5*6,  8  So.  360. 

j4riansai.—Kanaa.a  City,  etc, ,  R.  Co.  v.  Hammond,  S8  Ark.  324,  2*  S. 
W.  723  ;  St.  Louis,  etc.,  R.  Co.  v.  Triplett,  54  Ark.  289,  15  S.  W.  831,  48 
Am.  &  Eng.  R.  Cas.  283  ;  Fordyce  v.  Briney.  58  Ark,  206.  34  S.  W.  250. 

CoA)rarfo,— Chicago,  etc..  R.  Co.  v.  McGraw,  22  Colo.  363,  45  Pac.   38i 

Connecticut.— Zeigler  v.  Danbury,  etc.,  H.  Co.,  52  Conn.  552. 

Delaware. —yiuTviij  v.  Hughes,  1  Penn.  2S0;  Rex  v.  Pullman's  Palace 
Car  Co.,  2  Marv.  (Del.),  337,  43  A"-  246. 

C^rfta.— Shelton  v.  O'Brien,  76  Ga.  821. 

///iBoij.— Chicago,  B.  4  Q.  R.  Co.  v.  McLallen,  84  111.  109;  Chicago, 
etc.,  R.  Co.  V.  Taylor,  69  111.  461.  18  Am.  Rep.  626 ;  Chicago,  B.  4  Q.  R. 
Co.  V.  Young.  26  111.  App.  115 ;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Power*. 
74  111.  341  ;  Wenona  Coal  Co.  v.  Uolmquist,  51  HI.  App.  507  ;  Chicago,  B. 
&  Q.  R.  R.  Co.  V.  George,  19  111.  510;  Chicago  &  A.  R.  Co.  v.  McDonald, 
21  III.  App.  409. 

/urftdKO.— Evansville,  etc.,  R.  Co.  v.  Holcomb,  9  Ind.  App.  196,  36  N. 
E.  39 ;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lang,  118  Ind.  579.  21  N.  E. 
317 ;  Sheets  v.  Chicago  &  1.  Coal  R.  Co.,  139  Ind.  682,  39  N.  E.  154. 

/oa/a.— Gould  V.  Chicago,  B.  &  Q.  R.  Co.,  66  Iowa  590,  24  N.  W.  227; 
Cooper  V.  Iowa  Cent.  K.  R.  Co.,  44  Iowa  134. 

A'ofiia J.— Kansas  Pac.  R.  Co.  v.  Salmon,  14  Kan.  512. 

;lfai««.— Judkins  v.  Maine  Cent.  R.  Co.,  80  Me.  417,  14  Atl.  735. 

jWary/oBi/.— Baltimore,  etc.,  R.  Co.  v.  State,  41  Md.  268;  Baltimore. 

c,  R.  Co.  V.  Woodward,  41  Md.  268. 
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Michig^an.—Knright  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  93  Mich.  409,  53 
N.  W.  536. 

Minnesota.-OUon  v,  St.  Paul,  M.  &  M.  R.  Co.,  38  Minn.  117,  35  N. 
W.  866. 

Missouri,— y'oster  v.  Missouri  Pac.  R.  Co.,  115  Mo.  165,  21  S.  W.  916; 
Reagan  v.  St.  Louis,  etc.,  R.  Co.,  93  Mo.  348,  6  S.  W.  371,  3  Am.  St.  Rep. 
542;  Rutledgev.  MissouriPac.  R.  Co.,110Mo.  312, 19  S.  W.  38,  123  Mo. 
121, 24  S.  W.  1053  ;  Reljea  v.  Kansas  City,  Ft.  S.  &  6.  R.  Co.,  112  Mo.  86, 
20  S.  W.  480, 18  L.  R.  A.  817;  Schroeder  v,  Chicago,  etc.,  R.  Co.,  108 
Mo.  322, 18  S.  W.  1094 ;  Francis  v,  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  53 
Am.  &  Eng.  R.  Cas.  410,  110  Mo.  387,  19  S.  W.  935. 

New  y^rife.— Wright  v.  New  York  Cent.  R.  Co.,  25  N.  Y.  562;  Sutherland 
V.  Troy  &  B.  R.  Co.,  125  N.  Y.  737  ;  Haskin  v.  New  York  Central,  etc., 
R.  Co.,  65  Barb.  (N.  Y.)  129;  Carr  &  N.  v.  North  River  Const.  Co.,  48 
Hun  266 ;  Rose  v.  Boston,  etc.,  R.  Co.,  58  N.  Y.  217  ;  McGovern  v.  Central 
Vermont  R.  Co.,  123  N.  Y.  280, 25  N.  E.  373 ;  Forey  v,  Syracuse,  etc.,  R.  Co. 
12  N.  Y.  St.  Rep.  198,  46  Hun  678  ;  Ford  v.  Lake,  etc.,  R.  Co.,  124  N.  Y. 
493,  26  N.  E.  1101,  48  Am.  &  Eng.  R.  Cas.  201,  117  N.  Y.  638,  27  N.  Y. 
St.  Rep.  246;  Dana  v.  New  York  Cent.,  etc.,  R.  Co.,  92N.  Y.  639 ;  Slater 
V,  Jewett,  85  N.  Y.  61,  39  Am.  Rep.  627;  Sheehan  v.  New  York  Cent., 
etc.,  R.  Co.,  91  N.  Y.  332;  Corcoran  v,  Delaware,  etc..  R.  Co.,  4  Silv. 
App.  (N.  Y.)  483 ;  Tully  v.  New  York  &  T.  S.  S.  Co.,  10  App.  Div.  463,  42 
N.  Y.  Supp.  29,  27  N.  E.  855,  12  L.  R.  A.  454 ;  Campbell  v.  New 
York  Cent.,  etc.,  R.  Co.,  35  Hun  (N.  Y.)  506  ;  Whittaker  v,  Delaware  & 
H.  Canal  Co.,  126  N.  Y.  544, 27  N.  E.  1042 ;  Berrigan  v.  New  York,  etc.,  R. 
Co.,  131 N.  Y.  582, 30  N.  E.  57  ;  Abel  v,  Delaware,  etc..  Canal  Co.,  103  N.  Y. 
581, 57  Am.  Rep.  773,  9  N.  E.  325, 28  Am.  &  Eng.  R.  Cas.  497 ;  Besel  v.  N. 
Y.  Cent.  &  Hudson  River  R.  R.  Co.,  70  N.  Y.  191  ;  Bushby  v.  New  York,* 
etc.,  R.  Co.,  107  N.  Y.  374,  37  Hun  (N.  Y.)  104,  14  N.  E.  407 ;  Hankins 
V.  New  York,  L.  E.  &  W.  R.  Co.,  142  N.  Y.  416, 37  N.  E.  466,  25  L.  R.  A. 
396;  Doing  v.  New  York,  etc.,R.  Co.,  151  N.  Y.  579,  45  N.  E.  1028 ;  Ely 
».  New  York  Cent.,  etc.,  R.  Co.,  88  Hun  (N.  Y.)  323:  Flike  z^.  Boston, 
etc.,  R.  Co.,  53  N.  Y.  549, 13  Am.  Rep.  545 ;  Mulvaney  v,  Brooklyn  City 
R.  Co.,  Brooklyn  City  Ct.  Gen.  T.  1  Misc.  (N.  Y.)  425;  Warn  v.  New 
York  Cent.  R.  Co.,  80  Hun  (N.  Y.)  71 ;  Morgan  v.  Hudson  River  Ore, 
etc.,  Co.,  133  N.  Y.  666,  31  N.  E.  234 ;  Nanr  v.  New  York,  O.  &  W.  R.  Co., 
9  N.  Y.  Supp.  153. 

OAiV?.— Dick  V.  Indianapolis  C.  &  L.  R.  Co.,  38  Ohio  St.  389;  Lake 
Shore  &  M.  S.  R.  Co.  v.  ToplifF,  2  Ohio  Dec.  :S22,  6  Ohio  Cir.  Dec.  234 ; 
Lake  Shore,  etc.,  R.  Co.  v.  La  valley,  36  Ohio  St.  221.  5  Am.  &  Eng.  R. 
Cas.  549 ;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Murphy,  50  Ohio  St.  135,  33  N. 
E.403. 

Or^^{?«.~Anderson  v.  Bennett,  16  Ore.  529,  19  Pac.  769;  Nutt  v. 
Southern  Pac.  Ry.  Co.,  25  Ore.  294,35  Pac.  653;  Knahtla  v,  Oregon 
Short  Line,  etc.,  R.  Co.,  21  Ore.  143,  27  Pac.  91 ;  Wild  v.  Oregon 
Short  Line,  etc.,  R.  Co.,  21  Ore.  159,  27  Pac.  954. 

Pennsylvania.— he^i^  v.  Seifert,  116  Pa.  St.  628,  11  Atl.  514, 2  Am.  St. 
Rep.  6.31. 

7>jra5.— Texas,  etc.,  R.  Co.  v,  French  (Tex.  Civ.  App.),  22  S.  W.  866 ; 
Texas,  etc.,  R.  Co.  v,  Cumpston,  15  Tex.  Civ.  App.  493,  40  S.  W.  546 ; 
International,  etc.,  R.  Co.  v,  Hinzie,  82  Tex.  623,  18  S.  W.  681;  Hous- 
ton &  T.  C.  R.  Co.  V.  Strycharski,  6  Tex.  Civ.  App.  555,  26  S.  W.  253  ; 
Missouri  Pac.  R.  Co.  v,  McElyea,  71  Tex.  386,  9  S.  W.  313,  10  Am.  St. 
Rep.  749 ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  76  Tex.  611,  13  S.  W. 
562 ;  Galveston,  H.  &  S.  A,  R.  Co.  v.  Croskell,  6  Tex.  Civ.  App.  160, 
25  8.  W.  486;  Gulf,  etc.,  R.  Co.  v,  Finley,  11  Tex.  Civ.  App.  64,  32  S. 
W.  51 ;  Texas  &  N.  O.  R.  Co.  v.  Echols,  87  Tex.  339,  27  S.  W.  60 ;  Inter- 
national, etc.,  R.  Co.  v.  Hall,  78  Tex.  657,  15  S.  W.  108. 

Utah,— Pool  V.  Southern  Pac.  R.  Co.,  20  Utah  210, 16  Am.  &  Eng.  R. 
Cas.,  N.  S.  551. 

f^«>;ei»ifl.— Richlands  Iron  Co.  v,  Elkins,  90  Va.  249,  17  S.  E.  890  ; 
Moore  Lime  Co.  v.  Richardson,  95  Va.  326,  28  S.  E.  334. 

U^est  Virginia.— Tnmer  v.  Norfolk  &  W.  R.  Co.,  40  W.  Va.  675,   22  S. 
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E.  83 ;  Uadden  f.  Chesapeake,  etc..  R.  Co.,  2S  V.  Va.  610,  57  Am.  Sep. 
695 ;  Oliver  v.  Ohio  River  R.  Co.,  42   W.  Va.  703,  26  S.  E.  444. 

fTiVconfin.—Luebkev.  Chicago,  etc.,  R.  Co.,  59  Wia,  127, 17  N.  W. 
870,  48  Am.  Rep.  483. 

England.— VonK  v.  LancashireA  Y.  R.  Co.,  27  L.  J.  Eict.,  N.  S.  249, 
4  Jur.  N.  S.  364.  2  Uurlst  &  N.  S.  728 ;  Smith  v.  Baker.  4  L.  R.  16  App. 
Ca».  353;  Barton's  Hill  Coal  Co.  v.  McGuire,  3  Macq.  H.  L.    Cat.  310; 
Weems  v.  Mattheison,  4  Macq.  H.  L.  Cas.  226. 
B.  OTHER  STATEMENTS  OF  GENERAL  RULE. 

One  of  the  positive  duties  of  a  master  is  to  adopt  rules  for  the  pro- 
tection and  safetj  of  his  emplojees,  where  he  ie  eng'aged  in  a  complex 
buainess  which  requires  definite  rules  for  their  protection,  and  a  failure 
todosoissuch  negligence  as  renders  him  responsible  for  all  iojatic* 
resulting  therefrom.  Moore  Lime  Co.  v.  Kichardson,  95  Va.  326,  28  S. 
E.  334. 

It  is  the  dutj  of  the  master,  where  the  business  exceeds  his  persooil 
supervision,  to  adopt  proper  rules  for  the  protection  of  his  emplojtet. 
Rex  V.  Pullman's  Palace  Car  Co.,  2  Marv.  (Del  )  337,  43  Att.  246. 

In  Eastwood  v.  Retsof  Min.  Co.,  34  N.  Y.  Supp.  198,  it  is  said  id  the 
opinion  :  "The  rule  is  well  settled  that  it  is  the  dutjr  of  all  persons  and 
corporations  having  many  men  in  their  employ  in  the  same  business  to 
make  and  promulgate  rules  which,  if  observed,  will  afford  protection  to 
the  employees.  This  is  the  more  necessary  where  the  manner  of  doinK 
business  is  such  that  the  danger  or  safety  of  an  employee  at  any  girea 
time  depends  upon  the  way  in  which  some  other  employee  is  engaged  it 
the  same  time.  In  such  a  case,  where  the  action  of  one  employee  may 
make  that  dangerous  which,  if  he  took  no  action  would  be  safe,  it  i* 
•undoubtedly  the  duty  of  the  common  employer  to  make  such  rules  u 
will  enable  the  person  whose  safety  is  put  at  risk  to  be  advised  of  the 
danger,  and  to  avoid  it.  Abel  v.  President,  etc.,  Co..  103  N.  T.  581, 
9  N.  E.  325  ;  Slater  v.  Jewett.  85  N.  Y.  61  ;  McGovern  v.  Railroid 
Co.,  123  N.  Y.  281,  289,  25  N.  E.  373.  To  be  sure,  the  coinpsoy 
is  only  required  to  made  rules  to  guard  against  such  accidents 
and  casualties  as  may  reasonably  be  foreseen,  and  it  is  not  bound  to 
use  more  than  reasonable  care  in  deciding  whether  rules  are  necessary. 
Berrigan  v.  Railroad  Co. ,  131  N.  Y.  582,  30  N.  E.  57.  In  every  case  iti 
duty  is  performed  by  the  exercise  of  reasonable  care  in  deciding,  in  tbe 
first  place,  whether  rules  are  necessary,  and,  in  the  second  place,  in 
making  such  rules  as  appear  to  be  sufBcient." 

In  Foster  v.  Missouri  Pac,  Ry.  Co.  (Mo.),  21  S.  W.  916,  it  is  said  in 
the  opinion  :  "  It  is  part  of  his  (the  master's)  personal  duty  to  direct 
the  work  he  has  in  hand,  and  where  it  is  complex  (as  that  of  railroad- 
ing), to  provide  and  enforce  reasonable  and  necessary  regulations  of 
the  labor  engaged  therein.  Thus  the  want  of  a  reasonably  sufficient 
'system'  for  carrying  on  a  large  enterprise  (Smith  v.  Baker  [1891],  App. 
Cas.  325).  or  of  needful  rules  for  its  management  (Regan  f.  HailwaT 
Co.  [1887],  93  Mo.  348,  6  S.  W.  371  ;  At>el  v.  Canal  Co.  [1891],  128  N.  T. 
662,  28  N.  E.  663)  has  been  held  to  form  a  basis  for  liability  where  in- 
jury to  one  servant,  by  the  act  of  his  fellow,  resulted  from  such  negli- 
gent omission  of  duty  by  the  employer." 

In  Ford  V.  Lake  Shore  &  Michigan  So.  R.  Co.  (N.  Y.) ,  12  L.  R.  A.  454, 
it  ia  said  in  the  opinion  :  "The  master  is  responsible  ifor  his  own  neg- 
ligence and  want  of  care,  and  this  may  appear  from  his  failure  to 
furnish  proper  machinery  and  materials  for  the  work,  or  from  the  employ- 
ment of  incompetent  and  unfit  servants  and  agents,  or  from  a  failnit 
to  make  proper  rules  or  establish  a  proper  method  for  the  conduct  of 
his  business.  These  are  the  master's  duties,  and  responsibility  cannot 
be  evaded  by  their  delegation  to  agents. |' 

A  company  is  negligent  where  it  fails  to  adopt  a  rule  or  set  of  rule*, 
thereby  impairing  the  safety  of  its  employees.  Crew  v.  St.  Lrouis,  K. 
&.  N.  W.  P.  Co.,  20  Fed.  87. 

In  Chicago  &  Northwestern  Railway  Co.  v.  Taylor,  60  III.  461, 18  Am. 
Rep.  626,  it  is  said  in  the  opinion  :  "We  concur  in  mnch  that  is  said  by 
counsel  on  this  point   (different  department  limitation),  but  we  do  not 
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think  the  case  turns  upon  the  principle  of  the  cases  cited,  or  is  depend- 
ent upon  it,  but  rather  upon  the  doctrine  affirmed  in  Illinois  Central  R. 
R.  Co.  V.  Jewell,  Adm*z,  46  111.  99  ;  Schooner  Norway  v,  Jensen,  52  Id. 
373 ;  Chicago  &  Northwestern  R.  R.  Co.  v,  Jackson,  55  Id.  492 ;  and 
Perry  v.  Ricketts,  Id.  234.  The  case  of  The  Chicago  &  Northwestern 
R.  R.  Co.  V,  Swett,  Adm'r,  45  Id.  197,  may  also  be  cited,  the  ruling  idea 
in  all  which  is,  admitting  the  principle  that  a  common  employer  is  not 
responsible  to  a  servant  for  an  injury  caused  by  the  negligence  of  his 
fellow  servant  engaged  in  the  same  line  of  employment,  it  is  never- 
theless the  duty  of  the  employer  to  provide  safe  structures,  competent 
employees  and  engines,  and  all  appliances  necessary  to  the  safety  of 
the  employed,  and,  as  was  said  in  Chicago,  Burlington  &  Quincy  R.  R. 
Co,  V.  George,  19  Id.  510,  it  is  their  duty  to  adopt  such  rules  and  regu- 
lations for  running  their  trains  as  would  ensure  safety.'* 

In  an  action  against  a  railway  company  for  injuries  alleged  to  have 
been  caused  by  the  negligent  manner  of  running  the  train,  it  was 
proper  to  instruct  the  jury  that  the  defendant  should  make  and  publish 
sufficient  and  necessary  rules  for  the  government  of  its  employees. 
Cooper  V,  The  Central  Railroad  of  Iowa,  44  Iowa  134. 

In  Warn  v.  New  York  Cent.  &  H.  R.  R.  Co.,  36  N.  Y.  Supp.  336,  it  is 
said  in  the  opinion  :  **This  case  was  before  us  on  a  former  appeal,  and 
our  decision  appears  in  80  Hun  71,  29  N.  Y.  Supp.  897,  where  we  held, 
viz. :  *The  law  imposes  upon  a  railroad  company  the  duty  to  its  em- 
ployees of  diligence  and  care,  not  only  in  furnishing  proper  and 
reasonably  safe  appliances  and  machinery,  and  skillful  and  careful  coem- 
ployees,  but  also  of  making  and  promulgating  rules  which,  if  faithfully 
observed,  will  give  reasonable  protection  to  the  employees ;  and  it  is 
also  required  to  exercise  such  a  supervision  over  its  servants  and  the 
prosecution  of  its  business  as  to  justify  the  belief  that  the  business  is 
being  conducted  in  pursuance  of  such  rules.  A  corporation,  in  making 
rules  for  the  government  of  its  employees,  is  bound  to  use  ordinary 
care,  and  to  anticipate  and  guard  against  such  accidents  and  casual- 
ties as  may  be  reasonably  foreseen  by  its  managers  exercising  such 
ordinary  care.' " 

In  Baltimore  &  O.  R.  Co.  v.  Camp  (C.  C.  A.),  65  Fed.  952,  it  is  said 
in  the  opinion  :  *'The  railway  company  is  bound  to  provide  general 
rules  and  general  time-tables  for  the  reasonably  safe  operation  of  its 
railway  system,  and  also  rules  applicable  to  all  emergencies  likely  to 
arise." 

In  Richlands  Iron  Co.  v.  Elkins,  90  Va.  249,  17  S.  E.  890,  it  is  said 
in  the  opinion  :  "One  who  employs  servants  in  a  complex  and  danger- 
ous business  ought  to  prescribe  rules  sufficient  for  its  ordinary  and  safe 
manaf^ement.  His  failure  to  do  so  is  a  personal  negligence,  for  the 
consequences  of  which  he  is  liable  to  his  servants.  Riley  v,  Baxen- 
dale,  6th  Hurst  &  N.  446 ;  Vare  z.  Lancashire  R.  Comp.,  2d  Herbert  P. 
N..  728;  Sher.  &  Red.  Neg.  122." 

In  Abel  v.  President,  etc.,  Delaware  &  H.  Canal  Co.,  128  N.  Y.  662, 
28 N.  £.  663,  it  is  said  in  the  opinion  :  '*It  is  settled, doctrine  that  a 
railroad  company  is  bound  to  guard  its  employees  against  negligence  of 
coemployees,  so  far  as  it  can,  by  the  enactment  and  promulgation  of 
reasonable  rules  in  the  management  of  its  business.  The  rule  that 
the  servant  takes  the  risks  of  the  business  is  subject  to  the  qualification 
that  the  master  must  exercise  reasonable  care  to  guard  the  servant,  while 
eni^aged  in  his  duties,  from  unnecessary  hazards,  including  hazards 
from  negligence  of  coemployees.  In  the  business  of  a  railroad  this  duty 
is  especially  important,  in  view  of  the  dangers  of  the  employment,  and 
the  serious  consequences  likely  to  ensue  from  the  negligence  of  coem- 
ployees.** 

.  In  Doing  V,  New  York,  O.  &  W.  Ry.  Co.,  151  N.  Y.  579,  45  N.  E.  1028, 
it  is  said  in  the  opinion  :  "The  defendant  had  the  power  to  control  and 
rejfulate  its  business.  The  law  imposed  upon  it  the  duty  of  making 
and  enforcing  such  reasonable  rules  and  regulations  for  the  govern- 
ment of  the  men  in  its  service  as   to  prevent  or  guard  against  injury 
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by  one  serrant  to  another  in  so  far  as  that  was  reasonable  and  practh 
cable." 

It  is  a  part  of  the  peraonal  duty  of  the  master  to  fj^ive  direction  to 
the  work  he  undertakes,  and  to  prescribe  the  ayitem  or  method  of  con- 
ducting it.  In  so  doing,  he  must  use  ordinary  care  for  the  safety  of 
those  engaged  in  his  service.  Accordingly,  it  has  been  held  that  tlw 
omission  to  adopt  and  to  enforce  rules  necessary  for  the  reasonablj 
safe  management  of  a  business  a*  complex  and  as  hazardous  to  life  and  , 
limb  as  that  here  in  view  may  sometimes  iorm  the  basis  for  a  finding 
of  negligence  on  the  part  of  the  master.  Reaj^an  v.  St.  Louis,  K.  A 
N.  W.  R,  Co.,  93  Mo.  348,  6  S.  W.  371,  12  West.  Rep.  367  ;  Abel  v.  Dela- 
ware &  H.  Canal  Co,,  128  N.  Y.  662,  28  N.  E.  663  :  Whittaker  v.  Dtla- 
ware  &  H.  Canal  Co. ,  126  N.  Y.  S44,  27  N.  E.  1042.  Such  holding!  rest 
upon  the  same  principle  that  supports  the  rule  of  liability  for  defecU 
in  the  plant  or  appliances.  As  has  been  tersely  said  in  a  case  which 
received  very  thorough  consideration,  "A  master  is  no  less  responsible 
to  his  workmen  for  personal  injuries  caused  by  a  defective  system  of 
using  machiuery  tlian  for  injuries  caused  by  a  defect  in  the  machinery 
itself."  Lord  Watson  in  Smiths.  Baker  (1891),  E.  K.  16  App.Cas.  353. 
C.  ILLUSTRATIONS  OF  GENERAL  RULE. 

1.  Colliflions. 

In  Mulvaney  v.  Brooklyn  City  R.  Co.  (N.  Y.),  21  N.  Y.  Supp.  427,  it  li 
said  in  the  opinion  ;  "Then,  again,  there  seem  to  have  tieen  no  rules 
for,  atid  instructions  to,  those  in  charge  of  trains  that  trains  ibonld 
not  pass  each  other  upon  this  curve  at  all,  or,  if  they  did,  that  they 
should  slacken  the  speed,  or  that  all  persons  must  keep  off  the  steps 
while  rounding  this  curve.  A  railroad  company  is  bound  to  guard  its 
employees  against  the  negligence  of  coemployees,  so  far  as  it  can,  by 
the  enactment  and  promulgation  of  reasonable  rules  in  the  manage- 
tnent  of  its  business.  Abel  i^.  Canal  Co.,  128  N.  Y.  662,  28  N.  E.  6U ; 
Sheehan  v.  Railroad  Co.,  91  N.  Y.  334.  Such  a  company  'is  bound  to 
carry  on  its  business  under  a  proper  and  reasonable  system  or  regula- 
tions ;  •  *  *  and  if,  through  any  defect  therein,  an  injury  occur*  to 
the  servant,  the  corporation  will  be  liable.'  Dana  f .  Railroad  Co.,  92  N. 
Y.  640  ;  Ford  v.  Railway  Co.,  124  N.  Y.  493,  26  N.  E.  1101.  The  defend- 
ant  took  no  steps  to  make  this  track  and  roadbed  reasonably  safe  and 
proper,  or  to  instruct  the  employees  of  the  danger  thereof,  or  toregnlste 
the  passing  of  trains  at  this  dangerous  point. 

2.  Moving  Cars  on  Switch  Track. 

It  is  the  duty  of  a  railway  company  to  establish  regulations  which 
would  advise  its  servants  moving  cars  at  a  station  of  the  dnty  of  care 
against  injuring  other  employees  at  work  and  liable  to  injury  from  tb* 
movement  of  cars  upon  the  switch  tracks.  It  should  also  provide  mean* 
by  which  employees  on  such  tracks  should  be  notified  of  the  approach  of 
movingcars.  International  &  G.  N.  R.  Co.  v.  BinEie,  82  Tex. 623,  18S. 
W.  681. 

3.  Hand  Cars— Collisions. 

In  Wallin  k.  Eastern  Ry.  Co.  of  Minnesota  (Minn.),  21  Am.  &  Eag. 
R.  Gas.,  N.  S.,  611,  it  is  said  in  the  opinion  :  "The  complaint  in  thii 
action  states  that  appellant  operated  a  railroad  in  the  state  of  Wiscon- 
sin, and  engaged  a  'bridge  gang'  at  West  Superior  to  operate  from 
that  point  the  repair  and  reconstruction  of  bridges  along  its  line.  Asa 
part  of  the  consideration  of  the  hiring  contract,  appellant  agreed  to 
daily  transport  the  men  to  and  from  West  Superior  to  the  station  uetr- 
est  the  place  of  their  day's  labor  by  means  of  its  regular  trains,  and  for 
their  transportation  from  such  station  to  their  point  of  work  they  were 
furnished  hand  cars,  to  be  propelled  by  themselves.  While  respondent, 
who  was  one  of  the  crew,  was  riding  on  a  hand  car  from  the  place  of 
that  day's  work  to  a  station  where  they  would  board  appellant's  train 
back  to  West  Superior,  another  hand  car,  propelled  by  other  member* 
of  the  same  gang,  overtook  the  first  car,  and  was  negligently  propelled 
against  it,  derailing  it  and  causing  injury 'to  respondent.  One  of  the 
handles  on  the  front  end  of  the  rear  car,  as  it  was  then  approaching. 
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was  broken  off ;  and,  because  of  its  absence,  the  other  handle  on  the 
same  end  of  that  car  caused  the  preceding'  car  to  be  pushed  laterally  and 
derailed." 

"Conceding*,  then,  that  respondent  and  the  other  men  in  charge  of  the 
hand  cars  were  employees  of  appellant,  and  as  such  engaged  in  the 
performance  of  their  duties  at  the  time  of  the  injury,  we  now  consider 
whether  or  not  the  company  was  required  to  have  in  force  suitable  rules 
and  regulations  to  govern  and  control  the  operation  of  hand  cars  under 
such  circumstances.  It  is  well  known  that  the  operation  of  hand  cars 
by  men  engaged  in  repairing  a  railway  track  is  attended  with  consider- 
able danger.  Men  frequently  go  in  separate  gangs  on  two  cars  to  some 
point  upon  a  railroad,  and  are  obliged  to  run  rapidly  to  avoid  passing 
trains,  and  accidents  are  not  infrequent  as  a  result  of  collisions  of  hand 
cars  thus  operated  ;  and  it  would  seem  that  such  business  is  of  so  dan- 
gerous and  hazardous  a  character  that  ordinary  men  who  are  called  upon 
to  take  charge  of  hand  cars  under  such  circumstances- should  be  guided  by 
reasonable  rules  and  regulations.  In  the  case  of  Steifenson  v.  Railway 
Co.,  45  Minn.  355,  47  N.  W.  1068, 11  L.  R.  A.  271,  reference  is  made  to 
the  danger  of  operating  hand  cars  ;  and  in  the  case  of  Christianson  v. 
Railway  Co.,  67  Minn.  94,  69  N.  W.  640,  it  appears  that  a  rule  of  that 
company  was  in  force  which  required  hand  cars  to  be  kept  apart  for  a 
distance  of  540  feet.  It  is  true  these  men  were  not  engaged  in  the  same 
capacity  as  section  men  are,  who  remain  constantly  at  work  along  the 
track  for  the  purpose  of  repairing  it,  and  are  usually  in  charge  of  some 
manager  or  section  boss,  but  that  fact  would  not  lessen  the  duty  of  the 
master  to  impose  rules  and  regulations  for  the  operation  of  hand  cars. 
It  would,  rather,  tend  to  increase  that  duty  ;  for  there  would  be  more 
necessity  of  reasonable  regulations  with  respect  to  inexperienced  men 
for  such  purposes  than  where  a  section  crew  is  operating  under  the 
control  of  a  manager.  This  requirement  should  not  be  regarded  as  a 
hardship  upon  a  railway  company,  as  it  tends  to  the  safety  of  the  pub- 
lic as  well  as  employees,  and  certainly  inures  to  the  protection  of  the 
company  itself.  Our  conclusion  is  that,  under  such  circumstances,  it 
was  negligence  on  the  part  of  appellant  to  place  its  employees  in  charge 
of  such  defective  car,  and  permit  them  to  operate  it  in  the  manner 
stated,  in  absence  of  reasonable  rules  and  regulations  for  their  guid- 
ance." 

4.  Loading  and  Unloading  Ships. 

In  Tully  V.  New  York  &  Texas  S.  S.  Co.,  42  N.  Y.  Supp.  29,  it  is 
said  in  the  opinion  :  "It  does  not  appear  that  the  defendant  had,  by 
any  rules  or  regulations  whatever,  required  or  directed  the  agents  to 
advise  workmen  temporarily  employed  to  work  upon  the  steamships, 
in  loading  and  unloading,  of  any  precautionary  means  which  it  might 
for  their  safety  be  or  become  desirable  to  use.  For  this  reason,  we 
think  the  question  whether  the  defendant  was  chargeable  with  negli- 
gence was  for  the  lury.*' 

5.  Loading  Lumber. 

In  Ford  v.  I^ake  Shore  &  Michigan  So.  R.  Co.  (N.  Y.),  12  L.  R.  A.  454, 
it  is  said  in  the  opinion,  **In  the  case  before  us  it  was  clearly  the 
duty  of  the  defendant  to  adopt  some  system  for  the  loading  of  lumber 
upon  open  cars  that  would  have  regard  for  the  safety,  not  only  of  its 
servants  and  those  traveling  over  its  road,  but  to  the  safety  of  all  per- 
sons who  should  be  in  the  vicinity  of  its  cars.  The  importance  and 
extent  of  the  business,  and  the  manifest  danger  from  the  falling  of 
heavy  sticks  of  timber  from  the  cars,  required  this.  But  there  was  no 
rule  on  the  subject.  The  only  rule  shown  to  exist  had  no  particular 
reference  to  lumber  more  than  any  other  freight,  and  it  expressed 
nothing  more  than  the  obligation  which  the  law  put  upon  the  corpo- 
ration, viz.,  to  take  due  care  that  freight  was  safely  loaded,  and  should 
not  fall  from  the  car.  But  method  or  system  as  to  loading  lumber 
there  was  none.  Having  furnished  a  good  car,  and  stakes  that  might 
be  used,  the  manner  of  loading  lumber  was  left  to  the  judgment  and 
<3iscretion  of  its  agents  and  servants.     It  was  not  sufficient  for   the 
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defeadatit  to  show  that  ita  employees  knew  that  the  rule  I  have  quoted 
applied  to  lumber,  and  alao  knew  that  the  general  usage  required  it  to 
be  staked,  and  that  stakes  were  furnished  and  available  to  the  mas 
in  the  particular  case  before  us.  All  this  may  be  assumed  to  be  true, 
and  yet  the  fact  exists  that  the  nse  of  the  stakes  was  not  eajoineil  apon 
the  servant  by  any  rule  of  the  defendant  or  by  any  instruction  ever 
givea  them.  Having-  furnished  the  car  and  the  stakes,  it  was  left  to  the 
judgment  and  discretion  of  the  foreman  whether  to  use  the  stakes  or  doI, 
andin  this  particular  instance  they  were  not  uaed,  for  the  reason  that tbey 
supposed  the  lumber  would  stay  on  tbe  car  over  the  short  distance  it  wu 
to  be  carried ;  and  it  is  because  of  tbe  failure  of  the  defendant  to  require 
the  use  of  the  stakes  in  all  cases  that  the  nei^lect  of  its  servants  m  ttiii 
case  is  imputed  to  it.  There  was  no  rule,  and  the  only  method  ortji- 
tern  was  such  as  the  foreman  in  each  particular  case  should  deem  the 
safe  and  proper  one  to  pursue.  Under  such  a  state  of  facts,  the  em- 
ployer must  be  deemed  constructively  present  during-  the  loading  of  the 
cars,  and  the  acts  of  his  agents  are  in  law  deemed  to  be  his  acts.  The 
improper  and  negligent  loading  of  the  cars  is  thus  (raced  directly  lo 
the  defendant,  and  its  negligence  established.  Thus  far  I  have  treated 
the  construction  of  Rule  82  as  a.  question  of  law,  but  in  the  question 
submitted  to  the  jury  there  was  opportunity  for  a  finding  of  fact  that 
the  making  of  that  rule  was  a  sufficient  performance  on  the  part  of 
defendant  of  its  duties  towards  its  servants,  and  it  is  unnecessary  to 
say  more  upon  the  exception  of  the  defendant  to  the  submissioo  of 
that  question,  as  one  of  the  fact  to  the  jury,  than  that  it  was  a  ruliDg 
as  favorable  towards  it  as  the  facts  of  the  case  warranted.  The  view 
of  the  case  herein  expressed  renders  unnecessary  any  reference  to  the 
other  findings  of  the  jury  which  the  respondent  claims  establish  the 
negligence  of  the  defendant." 
6.  Kicking  Cara. 

In  Regan  v.  St.  Louis,  K.  &  N.  W.  Ry.  Co.,  93  Mo.  348,  6  S,  W.  371, 
it  is  said  in  the  opinion  :  "The  duty  of  the  master  is  stated  in  Shear.  & 
R.  Neg.  %  93,  aa  follows  :  'It  is  also  the  duty  of  the  master,  so  far  as  be 
can  by  the  use  of  ordinary  care,  to  avoid  exposing  his  servants  to 
extraordinary  risks,  which  they  could  not  reasonably  anticipate,  though 
he  is  not  bound  to  guaranty  them  against  risks.  One  who  employs  serv- 
ants in  complex  and  dangerous  business  ought  to  prescribe  rules  sof- 
ficient  for  its  orderly  and  safe  management.  His  failure  to  do  so  is  a 
personal  neglect,  for  the  consequences  of  which  he  is  liable  to  his  serv- 
ants. Thua,  a  railroad  company  is  bound  to  regulate  the  time  and 
manner  of  running  its  trains,  so  as  to  avoid  collision,  and  to  enable  all 
its  servants  to  know  when  a  train  may  be  expected,  and  thus  to  avoid 
danger,'  The  defendant  in  error  contends  that  joining  of  the  cats  for 
the  purposes  and  in  the  manner  described  in  the  petition  is  so  common, 
necessary,  and  frequent,  especially  in  the  case  of  freight  trains,  that  it 
cannot  be  aaid  to  involve  any  extraordinary  risk.  We  do  not  agree  to 
the  proposition.  It  is  certainly  a  complex  business,  requiring  care, 
and  it  must  be  dangerous  if  not  done  under  proper  regulation  ;  at  least, 
BO  far  as  other  servants  are  concerned,  whose  business  requires  them 
to  be  in  and  out  of  the  cars  liable  to  be  jolted.  In  these  cases  of  mikini; 
a  flying  switch,  and  of  shunting  or  kicking  of  cars,  it  is  feasible  sod 
perfectly  proper  to  have  some  rules  and  regulations  to  warn  persons 
liable  to  be  injured;  and  cases  are  not  wanting  where  railroad  com- 
panies have  been  held  liable  to  aervanta  for  injuries  received  in  conse- 
quence of  a  want  of  such  regulations  for  the  guidance  of  the  servant) 
in  performing  these  maneuvers.  Vase  v.  Railway  Co.,  2  Hurl.  4  K. 
728;  Railway  Co.  v.  Taylor,  69  111.  461." 

In  Doing  v.  New  York,  O.  &  W.  Ry.  Co,.  151  N.  Y.  579,  45  N.  E.  1028, 
it  was  held  that,  "where  a  partially  loaded  car  waa  shunted  on  the  track 
leading  into  a  railroad  repair  shop,  by  employees  working  in  the  yard. 
with  such  force  that  it  crashed  through  the  closed  doors  of  the  shop,  sad 
killed  an  employee  working  inside,  who  could  not  see  its  approach,  and 
it  appeared  that  the  shunting  of  cars  on  such  tracks  towards  the  shop* 
-]  practice,  and  the  existence  of  a  rule  against  it  was  in 
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dispute,  the  qaestion  of  whether  the  railroad  company  was  aeg'lig'etit  in 
failing-  to  furnish  the  deceased  a  reasonably  safe  place  to  work  was  one 
for  the  jury. 

7.  Protection  of  Repairers. 

Where  a  car  repairer  was  eng'aged  in  work  under  a  car  so  situated  that 
a  jar  from  an  approaching  car  would  cause  it  to  fall  and  crush  him,  it  is 
the  duty  of  the  company,  when  apprised  that  its  regulations  are  insuffi- 
cient to  protect  him,  to  adopt  such  measures  as  will  afford  him  reason- 
able protection  against  the  dangers  incident  to  the  performance  of  his 
duties.  St.  Louis,  A.  &  T.  R.  Co.  v,  Triplett,  48  Am.  &  Eng.  R.  Cas. 
283,  54  Ark.  289,  15  S.  W.  831, 16  S.  W.  266. 

The  court  charged  that  if  the  foreman  ordered  the  employee  to  repair 
the  car  on  the  track  where  it  stood,  in  the  absence  of  any  rules  on  the 
subject  of  signals  or  previous  directions  to  the  employee  on  the  subject, 
if  the  place  could  have  been  made  safe  by  placing  a  flag  at  the  switch^ 
the  failure  of  the  foreman  to  do  so  was  the  failure  of  the  company.  But 
if  the  employee  at  the  time  knew  that  it  was  his  duty,  and  that  one  of 
the  rules  of  the  company  required  that  if  he  went  under  the  car  he 
must  himself  place  a  signal  flag  at  the  switch  but  neglected  to  do  so, 
and  by  reason  of  his  neglect  he  was  injured,  the  company  was  not  liable. 
It  was  held  that  the  court  correctly  stated  the  law.  Louisville,  K.  &  St. 
L.  C.  R.  Co.  V.  Hanning,  131  Ind.  528,  31  N.  E.  187. 

It  is  the  duty  of  a  railroad  company  to  establish  regulations  by  which 
its  servants  moving  cars  upon  repair  tracks  may  be  advised  of  the  posi- 
tion of  other  employees  who  may  be  engaged  at  work  in  the  repair  yards, 
and  who  may  be  injured  by  the  running  of  the  cars  so  placed  upon  the 
tracks ;  and  also  to  provide  means  by  which  those  working  in  the  yard 
may  know  of  the  approach  of  cars  upon  the  tracks  in  the  yard.  Inter- 
national &  G.  N.  R.  Co.  V.  Hall,  78  Tex.  657,  15  S.  W.  108. 

Deceased  was  under  a  car  on  a  side  track  used  exclusively  for  storing 
cars  needing  repair.  He  and  his  fellow  workmen  had  pushed  other  cars, 
standing  between  it  and  the  switch,  nearer  the  switch.  It  was  neces- 
sary te  move  such  cars  to  make  such  repairs.  An  engine  properly  on 
the  lead  track  struck  the  car  nearest  the  switch,  because  it  was  too  near, 
driving  it  and  the  other  cars  against  the  one  on  which  deceased  was  at 
work,  killing  him.  Defendant  had  no  rules  for  the  protection  of  re- 
pairers at  work  on  such  cars.  It  was  held  that  whether  defendant  was 
negligent  in  failing  to  have  reasonable  rules  to  protect  its  employees 
repairing  cars  on  such  side  track  was  for  the  jury.  Cumpston  v.  Texas 
&  P.  Ry.  Co.  (Tex.* Civ.  App.),  33  S.  W.  737. 

In  an  action  against  a  railroad  company  for  injuries  to  a  car  inspector* 
caused  by  moving  the  car  without  notice  to  him  while  he  was  under 
and  inspecting  it,  there  was  evidence  of  a  rule  of  the  company  requir- 
ing the  use  of  blue  flags  and  blue  lamps  on  cars  under  which  inspectors 
were  at  work,  and  that  defendant  did  not  require  it  to  be  followed  at 
the  station  at  which  plaintiff  was  injured  :  held^  that  it  was  not  error 
to  submit  to  the  jury  whether  defendant  was  guilty  of  negligence 
in  failing  to  promulgate  and  enforce  such  rule,  in  the  event  the 
jury  found  the  rule  applicable  to  the  train  where  the  injuries  oc- 
curred, and  whether  defendant  failed  in  its  performance  of  the 
duty  it  owed  to  provide  for  its  inspectors  such  appliances,  and  a  system 
of  transacting  its  business  regulated  by  a  rule  that  would  render  their 
work  reasonably  safe.  Warn  v.  New  Vork  Cent.  &  H.  R.  Co.  (N.  Y.),  36 
N.  Y.  Supp.  336. 

8.  Starting  Trains. 

A  person  in  charge  of  a  gravel  train  signaled  it  to  back,  which  the 
engineer  did,  without  giving  notice  or  warning,  and  plaintiff's  intes- 
tate who  was  assisting  in  unloading  was  thrown  down  and  killed.  The 
plaintiff  offered  to  show  negligence  on  the  part  of  the  company  in  not 
having  adopted  a  proper  system  of  warning  employees  before  a  train 
was  started.  It  was  held  that  it  was  error  to  reject  such  evidence. 
Campbell  v.  New  York,  C.  &  H.  R.  R.  Co.,  35  Hun  (N.  Y.)  506. 
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e.  Timber  Chutes, 

In  Hartvig  v.  N.  P.  Lumber  Co..  19  Ore.  522,  25  Pac.  358,  il  li 
said  in  the  opinion  :  "As  it  is  the  duty  of  the  master' to  fnmiih  a 
reasonablj  safe  place  for  his  servant  to  work,  it  became  the  dntj 
of  the  defendant  companj  to  provide  such  reasonable  rule  or  regula- 
tion in  the  conduct  of  the  business  as  would  protect  the  men  while 
enffag'ed  in  their  work  at  the  foot  of  the  chute.  It  required  lb* 
defendant  not  simply  to  employ  skillful  and  competent  ag'eots  and 
employees  in  its  service,  but  to  adopt  rules  and  reg-ulations  adopted  to 
the  dang-erous  nature  of  the  bnsinesa,  so  as  to  guard  against  acci- 
dents; in  a  word,  to  be  vigilant  in  theuseof  means,  and ia  the  adoption 
of  measures,  to  make  the  servants  reason  ably  safe  in  their  employment. 
To  this  eitent  the  master  assumes  the  risks,  while  the  servant  asinmei 
the  natural  and  ordinary  risks  incident  to  the  business  in  which  he  i* 
en^ged,  including  those  arising  from  the  negligence  of  his  felloir 
servants.  As  was  said  in  Anderson  v.  Bennett,  16  Ore.  515, 19  Pac.  76S, 
the  duty  devolving  on  the  master  is  affirmative  to  take  such  measures, 
or  to  adopt  such  precautionary  measures,  as  the  proper  and  safe  con- 
duct of  his  business  requires  to  avoid  accidents.  An  application  of 
this  principle  to  the  defendant  requires  it  to  establish  some  suitable 
rule  or  regulation  for  the  prosecution  of  this  business  which  would 
render  its  employees  reasonably  safe  in  the  discharge  of  their  duties  in 
the  course  of  their  employment.  It  was  Iwund  to  observence  of  such 
care  as  would  not  expose  them  to  risks  and  perils  which  might  be 
guarded  against  by  proper  diligence,  or  by  the  promulgation  of  suit- 
able or  needful  rules  for  the  safe  management  of  its  business.  If  the 
defendant  had  provided  some  such  rule,  requiring  the  men  at  the  bead 
of  the  chute  to  give  warning  t)t.fore  timber  was  started  down  the  chute, 
and  they  should  neglect  to  do  it,  and  an  injury  should  occur  to  those 
below,  the  defendant,  having  performed  its  duty,  would  not  be  liable, 
no  more  than  when  a  master  furnishes  a  safe  instrument  and  competent 
servant,  and,  in  using  it,  such  servant  negligently  injures  a  co-servanL" 

10.  Working  in  Salt  Bins. 

In  an  action  for  the  death  of  plaintifTs  intestate  when  in  defendant's 
employ,  it  appeared  that  intestate  was  sent  into  a  large  salt  bin  to 
shovel  the  salt  away  from  the  mouth  of  the  chute  by  which  the  salt  ran 
into  the  bin.  While  intestate  was  so  engaged,  salt  was  drawn  off  from 
the  bin  at  the  bottom.  Soon  afterwards  plaintiff's  dead  body  came  out 
with  the  salt.  There  was  evidence  that,  if  any  one  was  in  the  bin 
when  the  salt  was  running  out,  and  got  into  the  salt  at»ve  his  knees,  it 
was  almost  impossible  for  him  to  get  out  unassisted.  It  was  held  that 
It  was  a  question  for  the  jury  whether  defendant  was  negligent  in  not 
promulgating  rules  to  govern  persons  engaged  in  shoveling  salt  in  the 
bin.     Eastwood  v.  Retsof  Min.  Co.,  34  N.  Y.  Supp.  196. 

11.  LIMITATIONS  OF  AND   EXCEPTIONS   TO   GENERAL   RULE. 

A.  DEGREE  OF  CARE. 
I.  Ordinary  Care. 

II  is  the  duty  of  an  employer  operating  a  railroad  to  nse  ordinary  care 
in  so  doing,  and  accordingly  to  adopt  and  enforce  reasonable  rules  for 
the  protection  of  employees  engaged  in  such  a  service.  Rntledge  v- 
MUsouri  Pac.  Ry.  Co.,  123  Mo.  121,  2*  S.  W.  1053. 

In  an  action  by  a  car  repairer  for  injuries  received  while  working 
under  a  car  on  the  repair  track,  the  court  charged  that  it  was  defend- 
ant's duty  to  use  ordinary  care  in  providing  plaintiff  a  safe  place  to 
work  ;  that  if  it  was  his  duty  to  go  under  cars,  while  on  the  track,  to  repair 
them,  it  was  the  duty  of  defendant  to  use  ordinary  care  to  prevent 
injury,  and  if  it  allowed  its  employees  to  move  engines  on  such  track 
without  any  regulation  which  could  reasonably  be  supposed  sufficient  to 
protect  the  repairers,  and  injury  resulted  thereby,  defendant  is  liable, 
though  the  negligence  of  a  fellow  servant  contributed  to  the  Injury, 
unless  plaintiff  was  guilty  of  contributory  negligence:  held,  proper. 
Pordyce  v.  Briney,58  Ark.  206,  24  S.  W.  250. 
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IQ  Warn  v.  NewYorkCent.  AH.  R.  R.Co.fN.  Y.),  29N.  Y.  Sapp.S97, 

ii  uid  ID  the  opinion :  "The  defendant.  In  making'  rules  for  the 
:)ven]ii]eDt  of  its  emplojecs,  is  bound  to  use  ordinary  care,  and  to 
iticipate  and  g'uard  against  such  accidents  and  casualties  as  maj 
asonably  b«  foreseen  by  its  manag-ers  exercising  such  ordinary  care. 
trrigan  v.  Railroad  Co..  131  N.  Y.  S82,  30  N.  E.  S7." 
A  master  eng  aged  in  a  complex  business  is  bound  to  use  ordinary  care 

directing  its  management,  whether  by  means  of  needful  rules  or 
rough  the  orders  of  its  managers,  foremen,  etc.  Foster  v.  Missouri 
ac.  By.  Co.,  115  Mo.  165,21  S.  W.  916. 

Only  Ordinary  Care. 

Id  M>me  of  the  authorities  it  is  declared  that,  in  making  rules  for  the 
>vemment  of  its  employees,  a  railroad  corporation  is  only  bound  to  use 
dinary  care,  and  to  anticipate  and  guard  against  such  accidents  and 
leualties  as  may  reasonably  be  foreseen  by  its  managers  exercising 
ich  ordinary  care;  it  cannot  be  assumed  that  it  can  by  rule  guard 
jainst  and  prevent  every  injury  to  them. 
.-JrioBjaj,— Fordyce  v.  Briney.  58  Ark.  206.  24  S.  W.  250. 
iBdiaHa.—tem  Haute  &  I.  R.  Co.  v.  Becker,  146  Ind.  202,  45  N.  E.  96. 
A'ansa^.— Atchison,  etc.,  R.  Co.  v.  Carruthers,  56  Kan.  309,  43  Pac. 
». 

Nob  ror*.— Berrigan  v.  New  York,  etc.,  R.  Co..  131  N.  Y.  582,  30  N. 
.  57;  Warn  v.  New  York  C.  &  H.  R.  R.  Co.,  80  Hun  71  ;  Eastwood  V. 
etsof  Min.  Co.,  86  Hun  (N.  Y.)  93 ;  Shepherd  v.  Northern  Cent.  R.  Co., 
1  Hnn  {N.  Y.)  634  (Sup.  Ct.  Gen.  T.),  18  N.  Y.  Supp.  665  ;  Burke  w. 
»raco8e,  etc..  R.  Co.,  69  Hun  (N.  Y,)  21;  Morgan  v.  Hudson  River 
re.  etc.,  Co.,  133  N.  Y-  666,  31  N.  E.  234. 

TVraj.— Houston ,  etc.,  R.  Co.  v.  Strycharski,  6  Tex.  Civ.  App.  555, 
J  S.  W.  253 ;  San  Antonio  Gas  Co.  v.  Robertson,  93  Tex.  S03,  56  S.  W, 
!i:  Saoner  v.   Atchison,  etc.,  R.  Co.,  17  Tex.  Civ.  App.  337,  43  S.  W. 

I'lr^nia.— Moore  Lime  Co.  v.  Richardson,  95  Va.  326,  28  S.  E.  334. 
In  Berrigan  v.  New  York,  L.  E.  &  W.  R.  Co.,  131  N.  Y.  582.  30  N.  B. 
'.  42  N.  Y.  S.  R.  858,  4  Silv.  App.  35,  it  is  held  that  in  making  rules 
>r  the  government  of  its  employees,  a  railroad  corporation  is  only 
[>und  to  use  ordinary  care,  and  to  anticipate  and  guard  against  such 
ccidents  and  casualties  as  may  reasonably  be  foreseen  by  its  managers 
lerciBing  such  ordinary  care  ;  it  cannot  be  assumed  that  it  Can  by 
jle  guard  against  and  prevent  every  injury  to  them. 
.  Rsasonable  Care. 

The  failure  of  a  master  to  adopt  rules  as  to  precautions  to  be  observed 
y  his  employees  is  not  proof  of  negligence  rendering  him  liable  to  a 
errant  unless  it  appears  from  the  nature  of  the  business  in  which  the 
Ervaat  is  engaged  that  the  master,  in  the  exercise  of  reasonable  care, 
hould  have  foreseen  the  necessity  of  such  precautions.  Morgan  v. 
li4dson  River  O.  &  I.  Co.,  133  N.  Y.  666,  31  N.  E.  234,  45  N.  Y.  S.  R. 
12,  4  Silv.  App.  266. 
'.  ReuonabI*  PrQt«ction. 

It  is  the  duty  of  a  railroad  company  to  make  such  regulations  or 
rovisions  for  the  safety  of  its  employees  as  will  afford  them  reasonable 
•roiection  against  the  dangers  incident  to  the  performance  of  their 
esjwctive  duties.  The  Lake  Shore  &  Michigan  Southern  Ky.  Co.  v. 
>fter  Lavalley,  36  Ohio  221,  S  Am.  &  Eng.  R.  Cas.  549. 

It  is  the  duty  of  a  railroad  company  to  frame  and  promulgate  such 
"les  and  schedules  for  the  moving  of  its  trains  as  will  afford  reasona- 
1K  safety  to  the  operatives  engaged  in  moving  them.    Lewis  v.  Seifert, 
16  Pa.  St.  628.  11  Atl.  514. 
)-  So  Far  at  Practicable. 

As  between  employees  of  a  railroad  company,  whose  duty  it  Is  to 
epairits  track  while  trains  are  using  the  same,  and  the  company  and 
ts  repreaentalives,  who  are  engaged  in  rvinninK  trains  over  the  same 
"■here  the  trackmen  are  so  employed,  it  is  the  duty  of  the  latter,  as  far 
IS  i«  practicable,  to  adopt  such  precautions  as  will  guard  its  employees 
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on  the  track  from  dangers  incident  to  their  employment.     Dick  v. 

road  Company,  38  Ohio  St.  Rep.  3S9. 

6.  High  Degree  of  Care  to  Avoid  Collision!. 

It  has  been  held  that  the  law  holds  railroad  companies  to  a 
degree  of  care  and  diligence  in  the  adoption  and  enforcement  ( 
needful  rules  and  regulations  to  avoid  collisions  of  trains,  and 
employee  ia  injured  by  reason  of  a  failure  to  adopt  such  rules  the 
pany  is  liable.     Chicago  &  A.  R.  Co.  v.  McDonald,  21  lU.  App.  40! 

B.  PRACTICE  IN  FORCE  SUFFICIENT. 

In  Kudik  V.  Lehigh  Val.  R.  Co.,  78  Bun  492.  29  N.  Y.  Supp.  S 
was  held,  that  the  failure  of  a  master  to  make  rules  is  not  neglig 
where  the  practice  actually  in  force  renders  a  rule  unnecessary. 

A  railway  company  ia  not  liable  to  an  employee  for  injuries  sust> 
by  him  on  the  ground  of  its  failure  to  make  regulations  which  c 
have  prevented  the  accident  causing  such  injuries,  where  the  ace 
was  occasioned  by  circumstances  which  could  not  have  t>een  reasoi 
anticipated,  and  where  a  compliance  with  the  general  body  of  rule 
the  esercise  of  ordinary  care  and  prudence  by  the  employee  wonld 
avoided  it.  Berrigan  V.  New  York,  L.  E.  &.  W.  R.  Co. ,  131  N.  Y.  S 
N.  E.  57. 

The  proximate  cause  of  injury  to  plaintiff  while  nnder  a  car  repa 
it  on  the  repair  track,  occasioned  by  the  backing  in  of  a  car  wi 
notiiK  to  him,  is  the  negligence  of  a  fellow  servant,  and  not  the 
of  suitable  rules ;  the  custom  in  force,  known  by  plaintiff,  of  prote 
car  repairers  by  the  switchman  or  switch  enf^neer  giving  war 
being  a  suQicient  regulation,  if  ol>Berved.  Campbell  v.  Texas  &  P 
Co.,  16  Tex.  Civ.  App.  665,  39  S.  W.  IIOS. 

1.  Moving  Detached  Cars  in  Yards. 

In  the  entire  absence  of  testimony  tending  to  show  that  any  cc 
rules  or  system  of  signals  for  the  giving  of  notice  or  warning  c 
approach  of  detached  cars  in  railroad  yards  would  be  feasible  or  ui 
a  jury  is  not  justified  in  finding  that  a  railroad  company  is  neglige 
failing  to  prescribe  the  same.  Atchison,  T.  &.  S.  F.  R.  Co.  v.  Cai 
era,  56  Kan.  309,  43  Pac.  230. 

2.  Railroad  Yards— Lookouts. 

Where  an  employee,  whose  duty  it  was  to  turn  switches,  couple 
and  give  signals,  was  run  over  and  injured  by  the  backing  of  a  tra: 
the  private  grounds  of  the  company,  while  he  was  engaged  in  his 
It  was  held  that  the  company  was  not  guilty  of  negligence  nor  lial 
the  servant  in  not  providing  rules  whereby  a  watchman  should 
been  kept  on  the  rear  end  of  the  train  that  produced  the  injury 
proof  showing  there  was  a  watch  or  lookout  kept  from  the  engine, 
cago  &.  N.  W.  P.  Co.  V.  Donahue,  75  111.  106. 

3.  Use  of  Conductors'  Valves. 

Care  due  trainmen  does  not  require  a  railroad  company  to  print 
instructing  the  conductor  and  brakeman  on  passenger  trains  as  t< 
use  of  conductor's  valves  placed  in  each  car,  which  enable  such  t 
men,  by  pulling  a  cord,  to  set  the  air  brakes.  It  ia  sufficient  if  the 
orally  instructed.  Whalen  v.  Michigan  Cent  R.  Co.,  114  Mich.  51 
N.  W.  323. 

4.  Wild  Trains. 

In  Terre  Haute  &  1.  R.  Go.  v.  Becker,  146  Ind.  202,  45  N.  B.  ' 
was  held  that  in  case  of  death  of  an  employee  on  a  regular  train. 
ning  on  time,  caused  by  collision  with  a  train  "working  wild," 
company  is  not  negligent  in  failing  to  notify  the  regular  train  o. 
wild  train,  or  to  have  a  rule  requiring  such  notice  ;  all  trainmen  t 
furnished  with  time  cards  of  regular  trains,  on  which  is  a  rule  re 
ing  wild  trains  to  keep  out  of  the  way,  and  off  the  time,  of  re( 
trains. 

C.  DANGER  OBVIOUS  OR  BUSINESS  NOT  COMPLEX. 
Failure  of  a  railroad  company  to  enact  rules  for  simple  duties. 

danger  attending  the  discharge  of  which  is  obvious,  does  not  coDst 
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ne^lig-eace,  unless,  from  trature  of  the  work  in  which  the  employees 
were  eng'ag'ed,  the  master,  in  the  exercise  of  reasonable  care,  should 
have  foreseen  and  anticipated  the  necessity  for  such  rules.  Norfolk  A 
W.  Ry.  Co.  V.  Graham,  96  Va.  430,  31  S.  E.  604. 

A  master  is  not  compelled  to  furnish  employees  with  printed  rules 
for  their  government,  guidance,  and  safety,  when  the  nature  of  an 
employment  makes  it  dangerous,  and  the  dangers  incident  thereto  and 
g^rowing  out  of  it  are  of  common  knowledge,  are  fully  known  to  and 
understood  by  the  servant,  and  the  safety  of  others  cannot  be  imper- 
iled by  any  act  of  omission  of  his  in  the  performance  of  his  duties, 
and  his  safety  depends  wholly  upon  the  degree  of  skill,  care,  and  cau- 
tion used  by  himself.  Fritz  v.  Salt  Lake  A  O.  Gas  &  Electric  Light 
Co.  (Utah),  56  Pac.  90. 

In  Wallin  v.  Eastern  Ry.  Co.,  83  Minn.  149, 86  N.  W.  76,  it  is  said  in  the 
dissenting  opinion  of  Brown,  J. :  **I  do  not  understand  that  the  rule  of 
law  requiring  the  adoption  of  regulations  for  the  conduct  of  a  compli- 
cated business  is  intended  to  protect  workmen  from  their  own  negli- 
gence. Such  regulations  and  rules  are  required  solely  for  the  purpose 
of  enabling  the  employees  to  understand  and  comprehend  the  operation 
and  management  of  instrumentalities  and  services  of  a  complex  nature 
which  may  result  in  injury  to  them  if  not  understood,  and  not  to  guard 
or  protect  them  from  their  own  negligent  misconduct,  nor  shield  them 
from  dangers  and  risks  which  are  apparent  and  obvious  to  a  person  of 
ordinary  intelligence.  Morgan  v.  Iron  Co.,  133  N.  Y.  666,  31  N.  E.  234; 
Railroad  Co.  v,  Voss,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  820;  Berrigan  9. 
Railroad  Co.  (N.  Y.  App.),  30  N.  E.  57, 131  N.  Y.  582. 

In  Morgan  v.  Hudson  River  Ore  &  Iron  Co.,  133  N.  Y.  666,  31  N.  E. 
234,  it  is  said  in  the  opinion  :  "The  cases  in  which  the  master,  by 
omitting  to  provide  proper  rules,  subjects  himself  to  the  imputation 
of  negligence  are  thus  stated  in  a  work  of  authority  :  'If  a  master  is 
engaged  in  a  complex  business  that  requires  definite  regulations  for 
the  safety  and  protection  of  his  employees,  a  failure  to  adopt  proper 
rules,  as  well  as  laxity  in  their  enforcement,  is  negligence  per  se,  and 
the  establishment  of  defective  or  improper  rules  is  such  negligence  as 
renders  the  master  responsible  for  all  injuries  resulting  therefrom.* 
Wood,  Mast.  &  Serv.  p.  794,  g  403.  Within  the  principle  here  stated, 
and  upon  the  authority  of  several  recent  cases,  the  court  was  not 
warranted  in  submitting  the  case  to  the  jury.  Berrigan  v.  Railroad 
Co.,  131  N.  Y.  582,  30  N.  E.  57  ;  Corcoran  v.  Railroad  Co.,  126  N.  Y.  673, 
27  N.  E.  1022 ;  Larow  tf.  Railroad  Co.  (Sup.),  15  N.  Y.  Supp.  384." 

In  Huston  &  Y.  C.  Ry.  Co.  v,  Strycharski,  6  Tex.  Civ.  App.  555,  26  S. 
W.  253,  it  is  said  in  the  opinion:  **It  is  certainly  the  duty  of  railway 
companies  to  have  suitable  regulations  for  the  doing  of  their  business, 
which  will  give  reasonable  protection  to  their  employees,  where  the 
exposure  is  such  that  prudence  requires  it.  But  all  risks  which  an 
employee  incurs  in  the  service  cannot  be  so  provided  against  by  pre- 
vious regulation.  There  are  some  from  which,  by  the  use  of  his  senses, 
he  must  protect  himself.  Such  are  those  which  are  open  and  patent 
to  his  observation." 

I.  Backing  Cars  at  Water  Tank. 

Where  a  railroad  employee,  while  engaged  in  filling  the  water  tank 
of  a  train,  for  that  purpose  standing  on  a  ladder,  which  leaned  against 
the  car,  and  holding  the  water  pipe,  is  injured  by  the  backing  of  cars 
against  the  train,  after  the  cutting  out  of  a  car,  he  cannot  hold  the 
company  liable  on  the  theory  that  there  should  have  been,  and  he  had 
a  njjrht  to  believe  that  there  was,  a  rule  requiring  a  warning  to  be 
|(iven  him  before  the  cars  were  so  backed  to  be  coupled,  though,  dur- 
ing^ the  week  he  had  been  so  engaged,  warning  had  been  given  him  ; 
he  having  knowledge  that  always,  during  the  20  minutes  the  train 
was  at  the  station,  not  only  was  the  tank  filled,  but  a  car  was  cut  out 
and  the  other  cars  recoupled,  and  he  being  in  a  position  and  so 
engaged  as  to  be  able  to  see  the  cars  when  coming  back.  Houston  & 
T.  C.  Ry.  Co,  V.  Strycharski,  6  Tex.  Civ.  App.  555,  26  S.  W.  253. 
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5.  Cars  Obstructing  Crossing. 

Plaintiff's  intestate  was  engag'ed  la  making  up  trains,  and  i 
lidiag-  on  the  front  step  of  a  yard  eag-ine,  was  killed  bj  collidine 
a  wagon  at  a  highway  crossing',  used  by  the  company  in  hai 
material  to  its  repair  shops.  Six  tracks  were  laid  over  the  cro» 
five  of  which  were  used  for  storing'  cars,  and  the  intestate 
charged  with  the  doty  of  cutting  them  apart,  so  as  to  leave  the  c 
ing  open.  The  negligence  charged  against  the  company,  w; 
leaving  cars  on  these  tracks,  so  that  the  intestate  could  not  se< 
approaching  wagon,  and  that  thecompany  should  have  established  > 
requiring  the  cars  to  be  run  back  a  certain  dLstance  from  the  ctoii 
There  was  no  expert  evidence  showing  that  such  a  rule  was  necei 
and  proper.  It  was  held  that  a  nonsuit  was  properly  allc 
Hebert  v.  Delaware  &  H,  Canal  Co.,  16  N.  Y.  Supp.  561. 
a.  Collision  at  Lime  Kiln. 

In  an  action  by  a  servant  against  his  master  for  personal  injur 
appeared  that  defendant  operated  a  series  of  ore  kilns,  which  sto< 
an  incline,  one  above  the  other.  On  the  incline  in  front  of  the  kilos  ' 
railway,  on  which  were  cars  to  carry  theore.  In  loading  these,  ore  ■ 
times  fell  on  the  track,  and  had  to  be  removed,  and  for  this  purpose 
were  provided.  At  the  time  of  the  accident  plaintiff  was  removin 
from  the  track  under  a  car,  and,  after  removing  a  portion  with  a 
crawled  under  the  car  ^o  remove  the  rest  with  hishands.  While  sod 
a  car  above,  started  by  some  cause  unknown,  pushed  the  car  naden 
plaintiff  was  working,  causine  the  injury  in  question.  It  was  heU 
there  was  nothing  in  the  nature  of  the  work  rendering  it  necessar 
the  defendant  to  make  rules  for  its  employees  to  prevent  anch  an 
dent.  Morgan  v.  Hudson  River  Ore  &  Iron  Co.,  133  N.  Y.  666, 31  N.  E 
4.  Loading  Cars. 

A  railroad  company  is  not  negligent  in  failing  to  prescribe  rule 
loading  iron  rails  on  a  flat  car,  in  order  to  protect  the  workmen  eng 
therein,  where  there  is  no  evidence  that  any  rule  relating  to  such 
had  been  adopted  by  other  companies,  or  was  necessary  or  practk 
Ely  V.  New  York  Cent.  &  B.  R.  R.  Co.,  aS  Hun  323,  34  N.  Y.  i 
739. 

6.  Moving  Cars  on  Siding. 

In  the  case  at  bar  the  work  was  neither  complex,  nor  difficult, 
occasional  moving  of  cars  by  hand  on  a  railroad  siding  is  not  a  wo 
such  nature  as  to  require  the  promulgation  of  rules  for  the  govern 
of  servants  engaged  in  such  moving.  Moore  Lime  Co.  v.  Kichar 
95  Va.  326.  28  S.  E.  33+. 
6.  Operation  of  Freight  Yards. 

A  railroad  company,  in  the  operation  of  its  railroad  and  freight 
coal  yards,  is  not  tiound  to  make,  establish,  and  enforce  rules  and  i 
tations  to  protect  its  servants  and  employees  from  the  risk  of  da 
incident  to  the  employment,  or  from  those  risks  which  are  obviot 
risk  of  danger  arising  from  the  negligence  of  co-servants  in  the  : 
common  employment,  nor  from  the  risk  of  danger  to  be  incurred  b; 
son  of  the  want  of  ordinary  care  on  the  part  of  the  servant  i 
employment.  Delaware,  L.  A  W.R.Co,  w.VossiN.  J.),  12  Am.  A 
R.  Cas.,  N.  S.,  820. 

In  this  case  it  is  said  in  the  opinion  :  "But  the  count  of  the  dec 
tlon  obtains  its  force  from  the  further  averment  of  negligence  o 
defendant  in  operating  its  roads,  which  is  couched  in  these  wort 
wit,  'and  of  its  negligence  and  carelessness  in  failing  to  mike 
enforce  reasonable  and  proper  rules  and  regulations  for  the  giiii 
of  its  employee  in  the  operation  of  its  said  yard,' and  again  char 
it  with  'negligence  and  carelessness  in  failing  to  make  and  eo 
reasonable  and  proper  rules  and  regulations  for  the  guidance  o 
employees  io  its  said  business.'  The  declaration  further  avers 
cars  were  permitted  or  suffered  to  be  drawn  with  great  violence  ai 
the  yard,  and  against  the  car  from  which  the  plaintiff  was  obtai 
coal,  thereby  causing   him  to  be   thrown  from   the  car,  and  austai 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S         4SS 

Notes 

injury.  There  is  no  averment  whatever  setting^  forth  in  what  respect 
the  failure  to  make  reasonable  rules  and  proper  regulations  was  the 
cause  of  the  injury  to  the  plaintiff.  Even  if  such  averment  had  been 
contained  in  this  count  of  the  declaration,  still  it  is  clear  that  in  the 
work  of  the  operation  of  this  yard,  and  the  business  carried  on  therein* 
the  plaintiff  assumed  all  the  risks  of  the  negligence  of  his  co-servants, 
as  incidental  to  this  class  of  employment,  and  therefore  the  gravamen 
of  the  count  in  so  far  as  the  liability  of  the  defendant  is  concerned,  is 
in  the  averment  that  the  company  failed  to  establish  certain  general 
rules  for  the  guidance  of  its  employees  or  servants  in  their  relation  to 
each  other  in  the  work  being  carried  on  in  this  yard.  This  count  of  the 
declaration  is  framed  upon  the  general  idea  that  it  was  the  duty  of  the 
defendant,  as  master,  to  make  and  enforce  rules  and  regulations  for 
the  operation  of  its  yard.  I  think  it  is  sufficient  to  say  that  in  the  law 
no  such  legal  duty  existed  upon  the  part  of  the  defendant.  Risks  which 
are  incidental  to  the  employment,  risks  which  are  obvious,  and  those 
arising  from  the  negligence  or  co-servants,  and  those  created  by  the 
want  of  reasonable  care  in  the  exercise  by  the  servant  of  his  employ- 
ment, are  all  assumed  by  the  servant  when  he  enters  or  continues  in  the 
service ;  and  there  cannot,  in  reason,  be  any  legal  duty  resting  upon 
the  master  to  establish  rules  and  regulations  to  protect  the  servant  from 
such  risks.  The  general  averment  of  the  failure  to  exercise  reasonable 
care  to  make  and  establish  or  enforce  rules  and  regulations  furnishes 
no  basis  of  liability  against  the  master.  No  authorities  have  been  cited 
to  sustain  such  a  proposition,  and  it  cannot  be  founded  upon  any  sound 
reasoning.  The  cases  to  which  reference  has  been  made  in  support  of 
this  count  are  cases  in  which  is  declared  the  duty  of  the  master  to  exer- 
cise the  legal  degree  of  care  to  provide  a  safe  place  for  the  servant  to  do 
his  work,  or  provide  safe  appliances  with  which  to  perform  it,  and  that 
the  master  is  answerable  for  default  in  these  respects,  and  that  the 
default  may  exist  in  the  system  provided  for  the  servant  to  work  by,  or 
in  the  particular  method  by  which  the  work  is  done,  and  can  have  no 
application  whatever  to  the  case  in  hand.  There  is  a  class  of  cases 
which  hold  that,  if  rules  and  regulations  are  made,  they  must  be  of  such 
a  character  as  will  afford  reasonable  protection  from  incidental  or 
obYious  dangers,  and  if  they  are  unreasonable,  and  obedience  to  them 
causes  injury  to  the  servant,  a  liability  arises  upon  the  part  of  the  mas- 
ter ;  but  there  is  no  principle  of  law  compelling  the  establishment  of 
rules  by  which  the  work  of  the  master  shall  be  done  by  the  servant. 
The  great  danger  to  the  master  would  be  the  establishment  of  rules  and 
regulations  for  the  conduct  of  his  business,  the  operation  of  which  might 
result  in  risks  not  contemplated  by  the  parties,  and  involve  serious  dis- 
cussion as  to  their  reasonableness.  The  master  is  not  bound  to  make 
any  such  rules,  but  is  entitled  to  have  his  liability  to  his  servant  for 
the  dangers  of  the  work  determined  by  the  application  of  the  general 
principles  of  law  regulating  and  governing  the  relation  of  master  and 
servant  to  each  particular  cause  or  case  of  injury  as  it  arises,  and  to  the 
system  or  manner  in  which  his  business  is  operated  or  conducted. 
Neither  do  the  cases  in  which  the  question  of  the  duty  of  the  master 
towards  an  ignorant  or  inexperienced  workman  entering  upon  a  danger- 
ous employment  is  discussed  have  any  place  in  the  determination  of  the 
questions  presented  by  this  court." 

7.  Taking  Ties  from  Pile. 

A  railroad  company,  having  creosote  works  for  the  treatment  of  ties, 
had  the  ties  brought  in  on  one  track,  and  piled  between  it  and  another, 
by  which  they  were  taken  to  the  works.  It  was  held  that  the  business 
was  not  of  such  a  nature  as  to  require  the  company  to  prescribe  rules 
for  those  taking  away  the  ties  to  leave  the  remnant  of  a  pile  in  such 
condition  that  it  would  not  fall  on  other  employees  unloading  other  ties. 
Texas  &  N.  O.  Ry.  Co.  v.  Echols,  87  Tex.  339,  27  S.  W.  60. 

8.  Sawyers. 

A  sawmill  owner  cannot  be  charged  with  negligence  for  failing  to 
direct  one  employed  as  sawyer  by  special  rules  to  observe  care   towards 
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an  off-bearer  eiiKag'ed  in  certain  work  with  him,  and  injured  by  his 
ligence,  where  tbe  work  was  not  complex,  and  there   was   no  evid 
that  it  was  CQBtomary  in  sawmills  to  direct  employees  by  special  r 
Olaen  v.  North  Pac.  Lumber  Co.  (C.  C.  A.),  100  Fed.  384. 
D.  PRACTICE  OF  OTHER  RAILROADS. 
May  Be  Considered 

When  the  question  is  whether  the  case  was  one  in  which  rules  o 
to  have  been  made,  tbe  fact  that  others  eng^ag'ed  in  the  same  buii 
have  or  have  not  fouad  it  necessary  to  make  rules  upon  tbe  subject 
be  considered.  Morgan  v.  Iron  Co.,  133  N.  Y.  G66,  31  N.  E.  234  ;  I 
woodzi.  Retsof  Min,Co.,86Hun(N.  Y.)91;  Abel  r.  Delaware,  etc.,  C 
Co.,  128  N.  Y.  662,  28  N.  E.  663  ;  Ely  v.  New  York  Cent.  &  H.  R.  R. 
88 Hun 323,34 N.  Y.  Supp.  739;  Whalen  v.  Mich.  Cent,  R.  Co.,  114fc 
512,  72  N.  W.  323  ;  Larow  v.  New  York,  L.  E.  A  W.  R.  Co.,  IS  N 
Supp.  384 ;  Berripan  v.  Railroad  Co..  14  N.  Y.  Supp.  26. 
I.  Absence  of  Evidence   as  to  Practice  of  OtherCompanies. 

In  an  action  against  a  railroad  company  for  negligently  causing 
death  of  an  employee  it  appeared  that  while  decedent  was  coupling 
ID  making  up  a  train  in  defendant's  yard  a  switch  engine  pu 
some  cars  down  on  the  rear  of  the  train  which  was  being  raadi 
causing  the  train  to  move  suddenly  forward  10  or  IS  car  lengths,  i 
decedent  was  between  two  cars  making  a  couplint^.  No  signal 
given  of  the  approach  of  the  switch  engine  on  the  same  track.  It 
held  that  it  was  error  to  charge  that  the  jury  might  determine  wbe 
it  wae  reasonable  "to  require  the  railroad  company  to  promulgate  a 
forbidding  entrance  on  a  switch  when  another  engine  and  train  is  i 
it,  unless  a  signal  is  given  or  notice  is  sent  to  the  emplojees  of 
train,"  and  that,  if  they  found  such  a  rule  to  be  reasonable,  they  m 
find  defendant  negligent ;  it  not  appearing  that  any  railroad  com] 
bad  such  a  rule,  or  what  its  practical  effect  would  be  if  adopted.  L: 
V.  New  York.  L.  E.  4  W.  R.  Co..  IS  N.  Y.  Snpp.  384. 

In  Ely  V.  New  York  Cent.  &  H.  R.  R.  Co.,  88  Hun  323,  34  N.  Y.  S 
739,  it  is  said  in  the  opinion :  "In  this  case  there  was  no  evidence 
any  rule  relating  to  the  work  in  which  the  plaintifi  was  engaged 
been  adopted  by  other  companies  engaged  in  business  of  a  similar  i 
acter,  or  by  experts  or  other  witnesses  to  show  that  any  rule  was  di 
sary  or  practicable  in  such  a  case,  or  was  the  evidence  such  3 
make  the  necessity  and  propriety  of  making  and  promulgating  any 
so  obvious  as  to  render  the  question  one  of  common  experience  and  kn 
edge.  Under  similar  circumstances,  it  was  held  by  this  court  in  Doii 
Railroad  Co.,  73  Hun  270.  26  N.  Y.  Supp.  405.  that  the  evidence  wai 
sufficient  to  justify  the  court  in  submitting  to  the  jury  the  qoesiii 
the  defendant's  negligence  upon  that  ground.  The  same  doctrine  id 
in  Berrigan  v.  Railroad  Co.,  131  N.  Y.  582,  30  N.  £.  57,  and  Morgi 
Iron  Co.,  133  N.  Y.  666.  31  N.  E.  234." 

Defendant's  printed  rules  were  adopted  by  men  skilled  in  railroad 
and  after  years  of  experience.  Plaintiff's  train  and  the  one  ahei 
it  were  specials,  being  run  to  the  Columbian  Exposition.  Plaintiff 
for  several  months  been  running  special  trains,  under  the  sjstei 
rules  in  force  when  the  accident  occurred,  to  and  from  such  Exposi' 
and  no  accident  had  previously  occurred.  The  cause  of  the  accii 
was  unknown.  There  was  no  evidence  that  any  other  railroad 
adopted  more  effective  regulations.  It  was  held  error  to  permit  tbe 
to  tind  culpable  negligence  on  the  theory  that  defendant  might  1 
avoided  the  accident  by  the  adoption  of  other  rules.  Whalen  v.  Mi 
gan  Cent.  K.  Co..  114  Mich.  S12.  72  N.  W.  323. 
But  Not  Conclusive. 

In  Eastwood  v.  Retsof  Min.  Co.,  34  N.  Y.  Supp.  196,  it  is  said  in 
opinion  :  "When  the  question  is  whether  the  case  was  one  in  w! 
rules  ought  to  have  been  made,  the  fact  that  other  people  or  corp 
tions  engaged  in  the  same  business  had  or  had  not  found  it  necesi 
to  make  rules  upon  that  subject,  is  one  which  might  well  be  conside 
But  Ibe  fact  that  no  such  rules  had  been  made  is  not  conclusive  aga 
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e  Dwesaity  of  makinff  them.  It  is  sunply  a  fact  to  be  considered. 
here  the  business  is  complicated,  the  circumstances  are  those  which 
not  occur  often,  and  the  danger  is  not  serious,  it  may  well  be  that 
e  fact  that  other  people  engaged  in  the  same  business  have  found  no 
cesiity  for  making  rules  for  the  particular  case  may  be  almost  con- 
isiVe  that  such  rules  are  not  necessary.  But  where  the  circumstances 
e  such  that  any  person  can  see  what  might  happen  in  a  given  case, 
d  the  danger  is  plain  and  obvious,  the  jurors  might  be  at  liberty  to 
fer  that  rules  to  protect  the  employee  were  necessary,  although  they 
d  no  experience  in  the  particular  business,  and  although  there  was 
'  evidence  that  other  corporations  in  the  same  business  had  made 
lei  for snch  cases.    Morgan  f.  Iron  Co.,  133  N.  Y.  666,  31  N.  B.  234," 

A.  R.  Y. 


BoYER  V.  Eastern  Ry.  Co,  of  Minnesota. 

[Supreme  Court  of  Minnesota,  Nov.  14,  i^ot.) 

(92  N.  W.  Rep.  326,] 

izardous  Employment — Duty  to  Make  Rules.* 

rhe  ordinary  labor  of  unloading  logs  from  flat  cars  is  not  attended 

th  extra  hazards  or  involved  in  such  complicated  and  obscure  condi- 

>ag  as  to  require,  by  the  corporation  engaged  therein,  the  formulation 

rales  for  the  conduct  of  the  business  of  its  employees. 

itumption  of  Risk. 

^ere  a  servant  is  ordered,   with  other   employees,  to   unload   logs 

im  flat  cars,  where  Ihe  risk  arising  from  the  Incidental  performance 

the  work  is  opeD  and  apparent  to  observation  he  assumes  the  dangers 

Dsed  by  the  negligence  of  fellow  servants. 

me. 

Allegations  of  the  complaint  in  this  case  considered,  and  held,  that 

e  work  described  therein  was  of  a  usual  and  customary  character,  and 

e  dan^ra  thereof  open  to  observation,  and  that  an  injury  resnlting 

the  performance  of  the  work  by  a  fellow  servant  was  incident  to  the 

mmon  employment  and  remedies. 

ISjUabns  by  tbe  Court.) 

Appeal  from  district  court,  Hennepin  county;  C.  B,  Elliott, 

dge. 

Action  by  Peter  Boyer  asainst  the  Eastern  Railway  Com- 

>ny  of  Minnesota.     From  an  order  overruling  a  demurrer, 

(endant  appeals.     Reversed. 

W.  E.  Dodge,  Rome  G,  Brown  and  Charles  S.  Albert,  for 

ipellant. 

Frank  D,  Larrabee,  for  respondent. 

LOVELY,  J.     Appeal  from  an  order  overruling  a  demurrer. 

le  material  facta  in  the  complaint  may  be  summarized  as 

IIowb:  Plaintifi,  a  bridge  carpenter,   was  employed  to  work 

defendant's  yards  at  Superior,  Wis.    Flat  cars  loaded  with 

)les  were  placed  upon  a  side    track  to  be  unloaded.     These 

IS  were  38  feet  in  length,   while  the  poles  placed  thereon 

eie  JO  feet  long,   each    being  two    feet    in  diameter    at 

le  laiger,  and  S  inches,  at  the  smaller,  end.     The  poles  were 

aced  upon  the  floor  of  the  cars  lengthwise;  five  oi  each 

■See  notes  to  preceding  case. 
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beioE  laid  side  by  aide,  in  four  tiers,  with  crosspieces  betwi 
the  tiers,  two  poles  being  laid  on  top,  makiae  the  filth  t 
'  The  poles  were  held  in  place  by  stakes  fastened  by  th 
braces  on  each  side  of  the  cars,  extending  above  the  top  i 
of  the  poles.  At  the  time  of  the  injury,  plaintifi  was  orde 
from  bis  work  aa  bridge  carpenter,  to  assist  in  unloadine 
cars.  lo  this  work  he  had  no  experience,  the  details  n 
Qokoowo  to  him,  and  he  was  under  the  direction  of  a  gem 
foreman,  who  had  the  right  to  discbarge  bim  and  to  g 
orders  as  to  how  he  shonld  perform  his  work.  Under  the 
strnctions  of  the  foreman  and  others,  a  skidway  was  constnic 
from  the  fioor  of  the  car  to  another  skidway  nearer  the  gion 
The  stakes  on  one  side  of  the  car  were  taken  out,  and  I 
were  rolled  off  the  cars,  by  plaintiff  and  others,  down 
skidways.  It  is  alleged  that  the  only  proper  way  to  have 
loaded  the  logs  was  to  have  sawed  off  stakes  as  each  laye 
logs  was  to  be  removed,  and  to  roll  off  each  tier  consecntivi 
but  that  defendant  negligently,  through  its  foreman,  remo 
logs  from  the  side  of  the  car  after  the  stakes  were  displac 
BO  as  to  permit  the  logs  to  spread  when  one  of  them  wh 
was  very  crooked  in  the  middle  slipped  into  a  space,  made 
the  spreading  of  the  logs,  and  swung  around,  knocking  pit 
tiff  from  the  car. 

It  is  specifically  alleged  that  defendant  failed  to  prov 
rules  and  regulations  for  the  conduct  of  the  work,  for  pli 
tiff's  benefit.  Upon  this  complaint,  we  are  not  anthorizei 
inquire  into  any  peculiar  statute  of  Wisconsin  involving 
duties  of  master  and  servant.  It  was  not  pleaded,  and 
doubtedly  could  not  be  considered.  Myers  v.  Railway  ( 
6g  Minn.  476,  72  N.  W.  694,  65  Am.  St.  Rep.  ^,79.  He 
the  liability  arises  upon  the  common-law  obligation  of  ma: 
and  servant,  as  is  conceded  by  plaintiff,  and  the  case  is  sin: 
one  where  a  foreman,  with  other  servants,  engaged  in  a  c< 
mon  employment  with  plaintiff,  and  by  the  alleged  neglie 
manner  of  their  performance  of  the  work  occasioned 
injury  to  him.  In  this  respect  he  must  be  held  to  have 
sumed  the  risk  under  the  principle  announced  in  O'Nie 
Railway  Co.,  80  Minn.  27.  82  N.  W.  1086,  ;i  L.  R.  A.  ' 
unless  the  allegation  with  reference  to  the  inexperience 
the  plaintiff  and  the  failure  to  furnish  proper  rules  distingc 
it  from  the  established  rule  recognized  in  that  case;  and 
does  not  appear  to  the  court  that  it  does.  It  is  alleged  in 
complaint  that  there  was  a  proper  method  of  doing  the  wc 
This,  so  far  as  such  allegation  goes,  is  nothing  more  than 
opinion  of  the  pleader;  as  there  is  no  further  statement! 
the  sawing  off  of  the  stakes  ia  a  nsnal  and  caatomary  met! 
of  onloading  logs  from  cars  in  the  railroad  service,  and 
cannot  assume  it  to  be  so.  The  allegation  that  the  haza 
of  this  service  were  unknown  to  plaintiff,  even  thoagh  he  1 
inexperienced,  is  not  sufficient,  when  the  nature  of  the  bi 
□ess  itself  is  considered,  to  require  the  establisbmeot  of  rt 
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and  reeolations,  or  so  obscure  as  to  demand  specific  warnings 
of  the  danger;  for  it  is  only  where  the  business  is  complicated, 
as  well  as  dangerous,  that  it  is  the  absolute  duty  of  the  master 
to  provide  rules  (Vogt  v.  Honstain,  8i  Minn.  174,  83  N.  W. 
S33;  Reberk  v.  Horn  &  Danz  Co.,  85  Minn.  326,  88  N.  W. 
T003),  or  not  observable,  that  notice  of  danger  is  required 
(Gray  v.  Commutator  Co.,  85  Minn.  463,  89  N.  W.  322). 

Bat  in  this  case  the  work  was  of  the  most  ordinary  charac- 
ter, where,  from  the  description  of  the  manner  of  performing 
it  as  set  out  in  the  complaint,  the  dangers  incurred  thereby 
were  patent  and  open  to  observation,  requiring  no  peculiar 
skill;  and  it  has  never  been  required  that  rules  and  regulations 
for  the  conduct  of  the  business  should  be  provided  in  such 
cases.  Such  hazards  between  the  master  and  servant  are 
necessarily  assumed,  and  where  an  injury  arises  the  master 
cannot  be  held  liable  therefor  unless  he  is  made  an  insurer, 
and  responsible  for  every  accident  that  occurs  to  his  employees. 

Order  reversed. 


Illinois  Central  R.  R.  Co.  v.  Maud  H.  Clarkson.* 

(Supreme  Court  of  Tennessee^  April  Term,  iSgg,) 

Accident  at  Crossing— Statutory  Precautions— Switch  Yards. 

Where  an  accident  occurs  in  switching  operations  proper  and  neces- 
sary, in  and  about  depot  grounds  and  yards,  whether  on,  across,  or  off 
a  street,  the  railroad  company  cannot  be  held  lia'ble  merely  on  the 
ground  that  the  statutory  precautions  required  to  be  observed  when 
trains  are  being  run  along  or  across  streets  were  not  complied  with, 
as  such  statutory  provisions  do  not  apply  to  switch  yards. 

Death  by  Wrongful  Act— Switch  Yards. f 

Under  the  laws  of  Tennessee,  in  an  action  for  wrongful  death  of  a 
husband  and  father,  recovery  may  be  had  for  the  mental  and  physical 
suffering  of  the  deceased,  his  loss  of  time,  and  any  necessary  expense 
shown  to  have  been  incurred,  and  also  damages  resulting  to  the  parties 
for  whose  use  and  benefit  the  suit  was  brought,  that  is  the  pecuniary 
loss  sustained  by  the  widow  and  child  in  the  deprivation  of  the  support 
in  care  of  both,  and  the  education  of  the  latter. 

Messrs.  Francis  Fentriss  and  T.  E.  Cooper  for  appellants. 
Messrs.  Wright  and  Wright  for  appellee. 

SNODGRASS,  C.  J.  This  is  a  suit  by  Maude  H.  Clarkson 
for  dami^es  for  the  killing  of  her  husband,  C.  C.  Clarkson,  by 
the  Illinois  Central  Railroad  Company,  in  Memphis. 

She  sues  as  administratrix,  for  the  use  of  herself,  as  widow, 
and  two  minor  children. 

There  were  verdict  and  judgment  for  $12,000,  and  the  de- 
fendant appealed  and  assigned  errors. 

Many  errors  are  assigned,  only  three  of  which  it  is  necessary 
to  notice. 

They  are,  first:  That  the  court  charged  ''the  injury  having 

•This  case  has  never  been  published  in  the  Tennessee  Reports. 
tSee  foot-note  appended  to  Ft.    Worth   &   R.   G.   Ry.   Co.  v,  Sivells 
(Tex.  Civ.  App.),  3  R.  R.  R.  927,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  927. 
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occurred  od  a  track  io  tbe  street,"  the  statatory  precaut 
applied.  As  tbe  ensine  was  running  backward,  of  coun 
the  cba^e  was  correct,  there  could  be  no  defense,  excep' 
mitieate  damages. 

The  facts  were  there  were  two  tracks  running  across  Call 
street,  tbe  main  track  and  a  sidetrack  leading  over  to  an  e 
and  a  switch  track  by  tbe  compress.  This  bad  been  I 
considerable  time  used  for  switching  purposes  by  the  ( 
pany,  according  to  the  testimony  of  two  witnesses.  It 
being  so  used  on  the  present  occasion. 

An  engine  had  crossed  the  street  on  this  track,  taken 
switch  and  was  being  backed  across  the  street  on  the  i 
track,  to  the  yards  of  the  company,  on  the  south  side  of 
houn  street. 

On  this  state  of  facts  tbe  company  had  tbe  right  to  the' 
efit  of  its  evidence,  that  this  was  a  part  of  its  switchii^ 
rangements,  and  that  it  was  legitimately  engaged  in  switc! 
operations,  and  it  was  error  not  to  chaise  that  if  such  ^ 
the  facts,  tbe  statutory  precautions  did  not  apply. 

It  has  always  been  held  that  statutory  precautions  ma: 
observed  where  applicable,  or  railroad  companies  will  be 
ble  for  some  damages,  however  great  tbe  aeglieence  of 
injured  person,  unless  be  wilfully  causes  tbe  injury  to  b 
flicted.  6  Cold.  45,  R.  Co.  vs.  Burke;  6  Heis.  174,  R 
vs.  Smith;  4  Pickle  672,  R.  Co.  vs.  Foster. 

In  like  manner,  it  baa  been  held  that  the  precautions  i 
be  taken  in  the  proper  way  and  with  machinery  in  the  pr 
coudition  and  position  to  observe  them,  and  with  vigil 
properly  placed  watchful  lookout.  6  Heis.  174,  R.  Co 
Smith;  <,  Lea  4S0,  R.  Co.  vs.  White;  6  Pickle  371.  R.  Co 
Wilson. 

It  has  been  also  settled  that  the  statutory  precautions  i 
be  observed  while  trains  are  running  along  tbe  streets  1 
city.  6  Pickle  23s,  Ratzenberger  vs.  Lawo;  6  Pickle  371 
Co.  vs.  Wilson. 

And  likewise  that  liability  results  absolutely  if  such  ti 
were  being  run  backward  with  no  headlight  or  lookout  in  fi 
6  Pickle  271.  R  Co.  vs.  Wilson;  8  Pickle  36,  R.  Co. 
AcuB;  14  Pickle  6s;,  R.  Co.  vs.  Dies. 

This  is  the  rule.  But  tbe  exceptions  to  it  are  equally  1 
settled.  They  are,  so  far  as  need  be  stated,  that  tbe  statu 
precautions  need  not  be  observed  as  to  employees  or  stran 
in  its  yards  or  depot  grounds.  9  Heis.  276,  R  Co.  vs.  I 
ertson;  2  Baxter  385,  R  Co.  vs.  Conner. 

The  last  case  was  decided  in  1872.  It  reserved  the  q 
tionasto  "strangers,"  which  was  a£Grmatively  decided  as» 
the  liability  in  1875.     Cox  va.  R.   Co.,  2  Lei^l  Reporter 

This  case  and  the  principles  announced  in  it  and  those 
ceding  have  ever  since  been  followed. 

So  it  has  become  settled  law  that  tbe  statutory  precaut 
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do  not  apply  to  moving  cars  detached  by  breaking,  nor  when 
the  employees  of  a  railway  company  are  engaged  in  the  dis- 
tribution of  detached  cars,  in  the  making  up  of  trains,  and  in 
other  necessary  switching  in  and  about  its  yards,  depot  grounds 
and  side  tracks,  nor  while  engaged  in  switching  operations 
about  the  depots  and  yard  of  the  railroad,  even  though  across 
streets.  7  Baxter  239,  Haly  vs.  R.  Co;  15  Lea  150,  R.  Co. 
vs.  Rush;  II  Pickle  4191  R-  Co.  vs.  Pugh;  R.  R.  Co.  vs. 
Tacker,  Shelby  Law  Docket,  Jackson  1896. 

It  seems  to  be  assumed  in  the  argument  that  the  Wilson 
case  and  the  Dies  case  announce  a  different  doctrine  on  this 
question.  It  is  true  that  in  both  those  cases  the  train  was 
being  pushed  backwards  in  a  street,  but  it  is  shown  in  both 
that  the  rule  applied  was  the  general  one,  and  not  the  ex- 
ception. 

In  the  Wilson  case  a  train  was  being  regularly  run  by  push- 
ing north  of  Market  street,  where  the  injury  occurred. 

It  was  making  its  way  to  the  yards  south  of  Market  street. 
(6  Pickle  272.) 

No  question  was  made  as  to  its  being  in  the  yard  or  engaged 
in  switching  operations. 

The  same  is  trne  of  the  Dies  case.  On  page  657  (14  Pickle) 
the  Judge  delivering  the  opinion  says:  ''This  point  was  not 
in  the  yards  of  the  company  and  the  engine  and  tender  were 
not  engaged  in  switching,  etc.'' 

In  neither  case  was  there  any  intention  to  charge  the  ex- 
ception to  the  rule  as  to  switching,  but  to  maintain  it,  by  the 
implications  plainly  apparent  in  the  quotations  from  both 
cases. 

Dealing,  however,  only  with  the  rule  in  these  cases,  there 
was  no  call  for  elaborating  or  enumerating  exceptions.  Enough 
only  was  stated  to  show  that  the  rule  adhered  to  was  not  in 
disregard  of  its  well  recognized  exceptions.  In  other  words, 
whenever  the  statutory  precautions  apply  they  must  be  ob- 
served—not that  they  must  be  observed  where  and  when  they 
do  not  apply. 

The  error  in  the  charge  of  the  court,  in  respect  to  observance 
of  the  statutory  precautions,  occurred  both  in  the  original 
charge  and  in  refusal  of  defendants'  request  as  to  the  engine 
being  at  the  time  engaged  in  switching  operations. 

The  court  charged  unconditionally  that  the  statutory  pre- 
cantions  did  apply.  And  upon  request  of  defendant  to  charge 
that  they  did  not  apply  in  the  yards  of  the  company  and  to 
its  switching  operations,  the  court  gave  this,  but  added : 

''But  the  court  must  say  to  you,  gentlemen,  that  the  pubh'c 
streets  of  the  city  of  Memphis  cannot  be  used  as  a  switch  yard 
by  any  raihroad  without  the  exercise  of  care  and  precaution 
to  protect  the  public  against  injury  from  such  service  as  that ; 
that  is,  they  must  observe  the  statutory  requirements." 

Then  ensued  orally  before  and  by  the  court  the  following: 
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Connsel  for  the  Company:  "That  is,  Your  Honor  cl 

that  in  addition?" 

The  Coart:  "Yes,  sir." 

Connsel  (or  plaintiff:  "The  Supreme  Conrt  has  repe 
held  that  a  public  street  of  that  city  conld  not  be  nsf 
switch  yard." 

The  Conrt:  "I  cbarse  that.  He  says 'in  the  switch 
first,  and  then  I  charee  them  that  they  cannot  use  the 
streets  of  a  city  as  a  switch  yard." 

Counsel  for  Plaintiff:  "If  Your  Honor  please,  I  was 
to  sugeest  that  perhaps  Your  Honor's  auggestion  was  too 
there.  Of  coarse,  a  railroad  may  switch  across  a  public  i 
bat  in  doing  bo  it  must  use  statutory  precautions." 

The  Court:  "Read  that;  you  will  see  that  I  have  got  i 
way;  whenever  it  uses  a  public  street,  it  must  use  stai 
precautions." 

Counsel  for  Plaintiff:  "And  that  is  all  of  it." 

In  all  this  as  we  have  seen  there  was  error. 

If  the  accident  occurs  in  switching  operations  prope 
necessary  in  and  about  the  depot  grounds  and  yardt 
whether  on  or  off  a  street,  the  company  is  not  requir 
observe  statutory  precautions,  though  it  is  required  to  ol 
the  care  and  caution  which  the  dangeroas  conditions  den 

It  is  always,  therefore,  a  proper  matter  of  fact  under  t 
priate  instmctioos,  for  the  jnry  to  determine  whethi 
switching  was  being  in  fact  done,  and  lawfully  done,  alt! 
upon  a  street.  There  is  no  decision  of  this  Court  in  ri 
to  switching  operations  not  being  within  the  exception 
rule  as  to  atatatory  precautions,  if  done  upon  a  public  ! 

Whatever  may  be  the  rights  of  the  city  authorities  ai 
public  to  allow  or  forbid  such  use,  when  it  is  in  fact  al 
and  done,  we  are  aware  of  no  rate  of  law  or  case  sett! 
this  Court,  holdiue  that  socb  switching  is  not  within  t 
ception  su^ested. 

The  Tucker  case,  heretofore  cited,  is  on  the  affimativi 
other  cases,  so  far  as  they  go,  in  accord. 

Objection  was  made  to  the  court  allowing  the  oral  si 
tion  and  amendments  of  counsel.  But  while  this  praci 
not  a  correct  one  and  would  occasion  reversal  if  it  ap( 
to  have  worked  an  injury  or  probable  injury  in  a  part 
case,  yet  in  this  case  both  parties  participated,  and  besi 
appears,  that,  after  all,  the  aaggestions  seemed  to  be  ad 
in  the  charge  went  no  further  than  the  court  had  alreadj 
in  the  proposition  announced  by  himself,  though  the 
emphasize  it  very  strongly. 

On  the  question  of  the  measure  of  damages,  the 
charged:  "The  party  suing  shall,  if  entitled  to  dan 
have  the  right  to  recover  on  the  following  elements  ol 
ages:  Mental  and  physical  suffering,  loss  of  time,  ala 
pecuniary  damages  resulting  to  the  parties  for  whose  ni 
benefit  the  suit  is  bronght.     Also  the  life  expectancy  or  I 
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of  time  her  husband  expected  to  live.  All  these  elements 
enter  into  and  constitute  the  damages  sustained  in  a  personal 
injury  suit." 

This  was  error.  In  the  first  place,  it  is  doubtful  as  to  its 
meaning,  if  only  applied  to  the  recovery,  which  plainti£f 
might  have  made  for  deceased's  loss. 

It  means  most  naturally,  in  respect  to  a  life  expectancy, 
that  plaintiff  might  recover  it  on  exact  estimate.  This  is 
error.    (R.  Co.  vs.  Spence,  8  Pickle  173.) 

The  damages  given  by  the  Act  of  1883,  where  death  results, 
are,  to  the  party  suing,  if  entitled  to  recover,  for  the  mental 
and  physical  suffering,  loss  of  time  and  necessary  expenses 
resulting  to  the  deceased  from  the  personal  injuries.  And 
also  the  damages  resulting  to  the  parties  for  whose  use  and 
benefit  the  right  of  action  survives. 

These  are  to  be  given  to  the  latter  only  for  their  pecuniary 
loss.    15  Pickle  500,  R.  Co.  vs.  Wyrick. 

By  the  use  of  the  word 'duplicating**  in  that  case  it  was 
not  stated  or  intended  to  be  meant  that  there  should  be  in  all 
respects  a  duplication,  for  the  case  itself  was  decided  upon 
the  theory  that  these  parties  were  not  to  have  considered  and 
allowed  to  them  the  same  measure  as  the  other.  In  the  claim 
of  parties  in  that  case  their  mental  suffering  and  grief  were 
asserted.  This  claim  was  rejected  and  it  was  held  that  only 
their  pecuniary  loss,  whatever  it  was,  was  allowable.  It  is 
obvious  that  this  might  be  very  differently  fixed  according  to 
the  parties  entitled  might  have  sustained  loss,  and  as  to  its 
amount  in  view  of  their  relation  to  deceased  or  dependence 
upon  him  and  his  condition  and  in  view  of  all  the  circum- 
stances in  each  particular  case.  It  would  not  be  possible  to 
duplicate  even  the  elements  which  go  to  make  up  any  loss 
which  any  parties  might  be  intitled  to,  unless  indeed  between 
parties  similarly  related  and  situated,  and  upon  precisely  like 
condition  of  facts  in  any  two  cases. 

In  view  of  the  statute  and  decided  cases  a  correct  charge 
on  this  point  would  have  been : 

''The  plaintiff,  if  entitled  to  recover  at  all,  is  entitled  to 
recover  damages  for  mental  and  physical  suffering  of  the  de- 
ceased, his  loss  of  time  and  any  necessary  expense  shown  to 
have  been  incurred,  and  also  entitled  to  recover  the  damages 
resulting  to  the  parties  for  whose  use  and  benefit  the  suit  was 
brought,  that  is  the  financial  pecuniary  loss  sustained  by  the 
widow  and  child  in  the  deprivation  of  the  support  and  care 
of  both  and  the  education  of  the  latter. 

"All  these  things  are  to  be  considered  in  estimating  the 
damages  as  a  whole,  but  there  is  no  exact  method  of  calcula- 
tion known  to  the  law,  by  which  you  can  definitely  say  what 
either  should  be.  You  take  them  all  into  consideration  in 
forming  a  just  and  reasonable  estimation  of  the  damages  sus- 
tained, if  any." 

We  do  not  say  that  this  is  all  that  could  or  should  be  said 
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ID  this  connection,  but  it  embodies  substantially,  the  ci 
nation  of  damages  allowed  by  the  Act  of  1S83,  and  indi 
the  basis  of  estimation  apon  which  a  proper  allowance  s 
be  rested. 

There  is  another  objection  on  acconnt  of  the  miscondi 
the  jury  and  other  assignments  of  error  which  need  m 
noticed,  as  the  case  mast  be  reserved  for  the  reason  stat 
other  assignmenta. 

La  Pointe  v.  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  ji, 

[65  N.  E.  Rep.  44.] 

Carriers— Injuries  to  PuMnnrs— Alighting  frohi  Moving  Ti 
Contributory  Negligonco.* 
Plaintiff  started  to  alight  from  a  train  on  arriving-  at  her  al 
but  was  delayed  by  a  bundle  that  she  carried,  aad  had  not  gotten 
the  platform  until  after  the  brakeman  had  returned  into  the  ca 
sat  down.  She  went  upon  the  platform  and  fell  off  the  car  atept 
the  train  had  started.  She  wore  a  veil,  but  testified  that  this  d 
hinder  her  seeing  well ;  and  the  evidence  as  to  how  far  the  trai; 
gone  after  starting  was  conQicting,  varying  from  40  to  60  feet,  t 
plaintiff  was  picked  up  at  a  point  82  feet  south  of  the  platform  ( 
station,  and  it  was  not  disputed  that  she  took  no  means  of  otM< 
whether  the  train  had  started  until  she  was  on  the  next  to  the  lai 
of  the  car  :  held,  that  plaintiff  was  guilt;  of  contributory  negli 
as  a  matter  of  law. 

Exceptions  from  supreme  jadicial  coart,  Hampshire  co 

Action  by  Ursula  La  Pointe  against  the  Boston  &  1 
Railroad.  From  a  judgment  in  favor  of  defendant,  pla 
brings  exceptiona     Exceptions  overruled. 

John  C.  Hammond  and  Henry  P.  Field,  for  plaintiff. 

Wm.  G.  Baasett,  for  defendant. 

LATHROP,  J.  While  the  evidence  in  this  case  difii 
some  respects  from  that  which  was  before  as  a  year  ag 
N.  E.  142),  yet  we  are  of  opinion  that  the  judge  was  rig 
directing  a  verdict  for  the  defendant.  One  point  relied 
to  show  a  difference  in  the  evidence  is  that,  while  the  i 
tiff  teati&ed  at  the  first  trial  that  she  had  admitted  tha 
veil  hindered  her  from  seeing  quickly  enough  that  the 
was  really  moving,  she  could  not  remember  at  the  second 
that  she  had  made  such  an  admission,  and  further  tea 
that  her  veil  did  not  binder  her  from  seeing  well  Am 
point  relied  upon  is  that  the  evidence  at  the  second  tria 
contradictory  as  to  the  place  where  the  plaintiff  fell,  ai 
it  is  argued  that  there  was  evidence  from  which  the  jury  < 
draw  the  inference  that  the  plaintiff  was  on  the  next  U 
last  step  of  the  car  when  the  train  started.  It  is  true  tha 
locomotive  engineer,   who    at    the  first  trial   testified 
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the  train  had  gone  about  150  feet  when  he  received  the  signal 
to  stop,  testified  at  the  last  ttial,  as  a  matter  of  estimate,  that 
this  distance  was  50  or  60  feet,  and  that  the  fireman,  who  did 
not  testify  at  the  first  trial  on  this  point,  put  the  distance  at 
40  or  so  feet,  also  as  a  matter  of  estimate.'  There  was  also 
testimony  that  the  signal  to  stop  was  given  immediately  after 
the  plaintiff  disappeared  from  the  steps  of  the  car.  Very  little 
reliance,  however,  can  be  placed  upon  the  estimate  of  a  wit- 
ness as  to  distances.  Sweat  v.  Railroad  Co. ,  1 56  Mass.  284,  287^ 
31  N.  E.  296.  And  in  a  case  like  this,  where  there  is  direct 
evidence  by  measurement  that  the  plaintiff  was  picked  up  at 
a  point  82  feet  south  of  the  platform  of  the  station,  we  do 
not  think  that  the  jury  would  be  warranted  in  finding  that  she 
iell  oS  before  the  platform  of  the  station  was  passed,  which  is 
the  inference  which  the  plaintiff  seeks  to  draw  from  the  esti- 
mates of  the  engineer  and  fireman.  This  was  merely  a  scintilla 
of  evidence,  entitled  to  no  weight.  We  must,  however,  assume 
that  the  plaintiff's  eyesight  was  not  hindered  by  her  veil;  but, 
assuming  this,  the  case  does  not  materially  differ  from  that 
which  was  presented  at  the  first  trial.  It  is  not  disputed  that 
she  took  no  means  of  observing  whether  the  train  had  started, 
or  not,  until  she  was  on  the  next  to  the  last  step  of  the  car. 
When  she  opened  the  door  to  go  outside,  she  knew  that  the 
brakeman  had  come  into  the  car  and  shut  the  door  and  had 
sat  down, — a  fact  which  ought  to  have  informed  her  that  the 
train  had  started,  or  was  about  to  start.  She  knew  that  the 
other  passengers  had  then  left  the  train,  and  were  on  the  plat- 
form of  the  station.  Notwithstanding  these  facts,  having 
walked  down  the  aisle  with  her  head  bent  down,  trying  to  get 
a  pamphlet  under  the  string  of  a  bundle  she  was  carrying,  she 
opened  the  door  and  hurried  down  the  steps,  and  did  not 
notice  that  the  train  had  started  until  she  reached  the  next  to 
the  last  step.  We  can  have  no  doubt,  on  the  evidence,  that  the 
train  started  while  she  was  in  the  aisle  of  the  car,  and  that 
the  plaintiff  could  have  known  that  the  train  was  in  motion 
if  she  had  looked  when  she  opened  the  door.  Under  these 
circumstances,  we  are  of  opinion  that  the  plaintiff  was  not  in 
the  exercise  of  due  care,  and  that  the  judge  rightly  so  ruled. 
Enicland  v.  Raihroad  Co.,  153  Mass.  490,  27  N.  E.  i;  Brown 
V.  Raihroad  Co.  (Mass.)  63  N.  £.  941. 
Exceptions  overruled. 


Louisville  &  N.  R.  Co.  v.  Shepherd. 

(Court  0/  Appeals  of  Kentucky,  Oct,  ^j,  igo2.) 

[69  S.  E.  Rep.  1070.] 

Carriers — Injury  to  Passenger — Punitive  Damages — Evidence — Annount 
Awarded. 

Plaintiff,  a  paaseng'er  on  defendant's  train,  was  standing-  on  the  plat- 
form of  one  of  the  coaches,  intending-  to  get  oflF,  just  prior  to  a  collision, 

5  R  R  R— 30 
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when  a  man.  seeinf;  her  daoB'er,  caught  her,  and  pulled  her 
being'  pulled  from  the  train,  plaintiff's  l^p  was  bruised,  her  feet  wi 
and  Bhesaffered  from  the  in j  ury  on  her  hip  for  two  or  three  weeks, 
she  rode  to  the  wreck  the  next  day,  aud  on  the  succeeding'  day  w 
bail,  and  danced  there :  held  that,  it  having  been  previously  h 
under  the  circumstances  attending  the  collision  punitive  6 
might  be  recovered,  aa  award  of  $400  was  not  so  excessive  ai 
jnstUr  reversal. 

Appeal  from  circoit  court,  Bollitt  coonty. 

"Not  to  b2  officially  reported." 

Action  by  Ora  Shepherd  against  the  Loaisville  &  Na 
Railroad  Company.  From  a  jndEinent  in  favor  of  pi 
defendant  appeals.     Affirmed. 

Fairleieh,  Straus  &  Eagles,  for  appellant. 

Cfaas.  Carroll,  for  appellee. 

HOBSON,  J.  This  is  a  sait  by  appellee  to  recov 
allied  injnries  received  by  her  in  a  wreck  at  Gap-in- 
Ballitt  coonty,  December  23,  iSgg.  For  the  facts  in 
to  this  collision,  see  Railroad  Co.  v.  Simpson  (Ky.)  64 
733;  Same  V.  Carothers  (Ky.)  65  S.  W.  833.  66  S.  W 
Same  v.  Richmond  (Ky.)  67  S.  W.  2;.  In  those  cases 
held  that  the  proof  warranted  the  sabmisaion  to  the  jury 
question  of  punitive  damaees.  The  jury,  under  instrc 
which  are  njt  complained  of,  found  a  verdict  for  $400. 
Insisted  that  the  verdict  is  palpably  excessive,  and,  wl 
ia  clear  from  the  evidence  that  appellee's  injnries  wei 
serioQS,  still  the  jury,  especially  where  punitive  damage 
be  awarded,  have  a  large  discretion  in  cases  of  this  chai 
and  under  all  the  evidence  we  do  not  think  that  we  oui 
distnrb  the  verdict.  Appellee,  who  was  a  young  lad; 
standing  on  the  platform  of  one  of  the  coaches  near  tb 
of  the  train,  with  the  intention  of  getting  oS  at  that  st 
A  gentleman  who  had  gotten  off  the  train  saw  the  i 
dashing  around  the  curve  behind  it,  and  called  to  the 
lady  to  jump  off.  She  did  not  understand  him.  H' 
jumped  upon  the  step  of  the  car,  caught  her,  and  pnll 
off,  jumping  to  the  ground  immediately  himself.  Just 
got  to  the  ground,  the  freight  dashed  into  the  passenger 
ming  the  two  coaches  where  appellee  stood,  and  badly  1 
ing  the  train.  In  being  pulled  from  the  train,  appellei 
bruised  on  the  hip,  a  place  as  lance  as  one's  hand  turning 
It  was  raining  a  little.  She  lost  her  bat;  her  feet  weri 
also  to  soms  extent  her  clothes.  From  this  she  took  cok 
suffered  also  for  two  or  three  weeks  from  the  injury  0 
hip.  The  next  morning  she  rode  in  a  surrey  to  the  v 
but  returned  home,  and  went  to  bed.  That  afternoon  si 
up  to  see  a  gentleman  who  called.  The  next  day  she  rem 
in  bed,  but  that  evening  got  up  and  went  to  a  ball,  and  di 
there,  although  it  made  her  hip  hart  her.  After  this  shi 
in  bed  more  or  less  for  some  days.  Young  ladies  will  i 
times  go  to  balls  and  the  like  despite  the  demands  of 
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lalth  or  the  actual  pain  they  may  suffer.  The  sincerity  of 
e  testimony  as  to  the  extent  of  appellee's  injuries  was  for 
e  jury,  who  saw  and  heard  the  witnesses.  As  she  had 
Ffered  an  actual  physical  injury,  she  was  entitled  to  recover. 
It  only  for  physical  pain,  but  for  the  mental  suffering  she 
dured.  In  such  a  catastrophe  as  this  was,  there  must  have 
en  no  little  nervous  shock  for  appellee.  There  is  no  ae- 
rate measure  for  determining  precisely  the  amount  of 
mages  to  be  awarded  in  such  cases,  and  necessarily  a  greater 
litude  must  be  allowed  for  the  common  judgment  of  a  jury 
iz  unbiased  men  from  the  different  walks  of  life,  putting 
gether  their  mutual  experience  of  practical  things,  than  in 
ose  cases  where  the  amount  of  damages  may  be  definitely 
mputed. 
Jodgment  affirmed.  ^_^_^_^ 


St.  Louis  S.  \V.  Rv,  Co.  of  Texas  v.  Ricketts  ei  at. 

(Supreme  Courl  of  Texas,  Nov.  io,  igot, ) 

[70S.  W.  Rep.  315.] 

irriers  of   Passengers— Failure  to  Stop  at  Station— Failure  to  Heat 

and  Light  Depot— Liability.* 
tVherc  plaintiff's  wife  was  neg'ligentlv  carried  past  her  station  bj  a 
rrier,  and  was  compelled  to  remain  iu  a  cold,  unlighted  depot  for 
feral  hoiirs,  when  she  drove  to  the  place  where  she  desired  to  stop, 
d  from  the  exposure  sustalited  severe  injuries,  the  carrier  was  liable 
r  any  injuries  which  it  should  have  reasonably  foreseen  would  have 
iulled  from  CKposure  incident  to  plaintiff's  return. 
irdict— Impeachment— Affidavits  of  Jurors, 

iMGdavits  of  jurors  that,  pending-  their  deliberation,  the  foreman 
ited  that  he  was  familiar  with  defendant's  depot  at  the  place  in  ques- 
>□.  and  that  it  nas  uniformly  not  heated,  which  was  a  material  issue 
Ibe  case,  were  inadmissible  to  impeach  their  verdict  for  plaintiff. 

Certified  questions  from  court  of  civil  appeals    of  Fifth 

preme  judicial  district. 

Action  by  R.  F.  Ricketts  and  another  against  the  St.  Louis 

lutbwestern     Railway  Company  of  Texas.     Judgment  for 

aintiSs,  and  defendant  appeals  to  the  court  of  civil  appeals. 

eversed  (54  S.  VV.  1090),  and  questions  certified. 

E.  B.  Perkins,  Geo.    E.  Perkins,   and   D.    Upthegtove,    for 

ipellaQt. 

Evans  5:  Elder,  for  appellees. 

WILLIAMS,  J.     Certified  questions  from  the  court  of  civil 

>peals  for  the  Fifth  district  as  follows: 

"Appellees,  R.    F.   Ricketts  and  wife,  brought  this  suit 

[aiost  the  appellant  to  recover  damages  claimed  to  have 

"As  to  the  damaijes  recoverable  for  carrying  passenRcrs  beyond  des- 
nation,  sec  note  appended  to  Southern  Ry.  Co.  v.  Hardin  (Ga.J,  10 
xa.h  Eag.  R.  Cas.,  N.  S.,  250;  Louisville  A  N.  R.  Co.  v.  Quick  (Ala.), 
I  Am.  &  Eng.  H.  Cas.,  N.  S.,  2S  ;  Tesarkana  &  Ft.  S.  Ry.  Co.  v. 
nderson  (Ark.).  18  Am.  &  Eng.  R.  Caa.,  N.  S.,  37 ;  St.  Louis,  I.  M,  & 
.  Ry,  Co.  V.  Power  (Ark  ),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  1 ;  Airey  v. 
nEman  Palace  Car  Co.  (La.),  11  Am.  &  Eng.  R.  Caa.,  N.  S.,  836, 
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cesolted  to  Mrs.  Ricketts  for  having  been  carried  b] 
station  and  been  exposed  to  the  cold  and  rain,  caasineb 
be  sick,  and  reaultine  in  her  having  chronic  female  tror 
etc.  The  (acts  disclose  that  on  the  evening  of  Octobi 
1807,  appellees  and  their  little  girl  came  from  Paris  to  G 
ville,  Tex.,  and  stopped  at  a  hotel  near  the  pnblic  sq 
At  2  o'clock  on  the  morning  of  October  30th  they  got  D] 
went  from  the  hotel  to  appellant's  depot,  and  bought  ti 
to  Clinton,  the  first  station  west  from  Greenville,  pi 
therefor.  They  boarded  appellant's  train,  and  the  empl 
of  appellant  failed  to  stop  the  train  at  Clinton,  and  ca 
appellees  to  Nevada,  a  station  nine  miles  west  of  Cli 
where  they  debarked.  The  evidence  conflicts  as  to  appi 
being  negligent  in  failing  to  stop  the  train  at  Clinton, 
train  on  which  they  were  passengers  left  Greenville 
o'clock,  and  arrived  at  Nevada  about  an  honr  later, 
conductor  testified  that  he  went  into  the  depot  at  Nevada 
wrote  a  note  to  the  conductor  on  the  next  train  to  take 
back  to  Clinton  free  of  charge,  which  they  refused.  A 
lees  deny  this.  Appellees  remained  in  the  depot  bui 
until  abont  6  o'clock,  when  they  went  to  a  hotel  near  by 
got  breakfast.  The  testimony  conflicts  as  to  the  condi 
and  as  to  there  being  lights  or  fire  in  the  building  during 
time.  They  then  got  into  an  open  hack,  and  went  ba 
Clinton  through  the  country,  and  spent  a  part  of  the  da] 
blacksmith  shop,  during  a  part  of  which  time  it  was  rail 
From  Clinton  they  went  back  to  Greenville  on  the  ri 
train.  Mrs.  Ricketts'  monthly  period  was  oQ  at  the  time, 
suflered  from  cold  while  in  the  depot  at  Nevada,  anii 
testified  that  it  stopped  her  sickness,  which  caused  a  pa 
her  back  and  the  lower  part  of  her  bowels.  After  retui 
home,  she  was  sick  (or  three  months,  and  since  then  shi 
been  snfferinK  with  chronic  female  trouble.  The  facts 
the  issue  whether  or  sot  her  condition  was  caused  sole 
her  stay  at  Nevada,  or  was  caused  by  her  riding  from  Ne 
to  Clinton  in  an  open  hack,  and  remaining  in  the  blacks 
shop  while  at  Clinton  during  the  same  day.  Upon  this 
the  defendant  asked  the  following  special  charge,  which 
refused,  to  wit:  'Von  are  instructed  that  defendant  would  n 
liable  for  any  sickness  contracted  by  plaintiff's  wife  on  ac( 
of  exposure,  other  than  what  she  did  contract  while  wa 
in  the  depot  at  Nevada  station.  And  before  the  jury 
allow  plaintifi  to  recover  anything  on  this  account,  01 
medical  bills  or  medicine,  the  jury  must  believe  from 
evidence  that  the  defendant  negligently  carried  plainti(( 
wi(e  beyond  Clinton  station,  and  a(terwards  (ailed  to  exe 
ordinary  care  for  their  protection,  and  that  said  negligenct 
want  o(  care  was  the  proximate  cause  of  plaintiff's  sicli 
Of  any  she  had).'  The  court,  in  its  main  charge,  instri 
the  jury,  in  effect,  that  plaintiff  could  only  recover  for 
injuries  to  his  wife  as  the  proof  showed  affirmatively  thai 
bad  sustained  as  a  direct  result  of  the  negligence  of  the  def 
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ant,  and  further  that  the  iburden  of  proof  was  upon  plaintiff* 
There  is  no  complaint  by  appellant  that  the  verdict  is  exces- 
sive. 

''First  Question.  Under  the  circumstances  stated,  did 
the  court  err  in  refusing  to  give  the  special  charge  requested, 
or  was  the  court's  general  charge  sufficient  to  cover  said 
issue?  On  the  hearing  of  the  motion  for  a  new  trial,  one  of 
the  grounds  being  the  misconduct  of  the  foreman,  the  defend- 
ant offered  to  prove  by  two  of  the  jurors  who  tried  the  case 
that,  after  the  jury  had  retired,  and  while  considering  of  their 
verdict,  the  foreman  of  the  jury  stated  to  the  other  members 
thereof  that  he  was  satisfied  that  the  plaintiff  and  his  wife  had 
testified  the  truth  about  there  being  no  fire  or  lights  in  the 
defendant's  station  house  at  Nevada,  and  that  defendant's 
witnesses  who  had  testified  to  the  contrary  had  testified  falsely; 
that  he  (the  said  Lindsley)  had  lived  near  Nevada  station  for 
a  number  of  years;  that  he  had  been  to  defendant's  depot  at 
that  place  many  times  in  the  nighttime,  and  that  he  had  never 
found  any  light  in  the  waiting  room,  nor  any  fire  in  the  stove 
kept  there.  This  was  objected  to,  which  objection  was  sus- 
tained by  the  court,  which  action  of  the  court  is  here  assigned 
as  error.  On  the  trial  the  evidence  conflicted  as  to  whether 
or  not  there  was  fire  and  light  in  the  depot  at  said  time. 

"Second  Question.  Was  the  testimony  offered  by  the 
defendant  on  the  hearing  of  the  motion  for  a  new  trial  admis- 
sible? In  other  words,  does  the  offered  testimony  show  such 
misconduct  on  the  part  of  the  foreman  as  will  permit  the  testi- 
mony of  other  jurors  to  impeach  the  verdict  of  the  jury  7  And, 
ii  so,  was  the  rejection  of  said  testimony  sufficient  to  cause  a 
reversal  of  the  case?" 

I.  The  refused  charge  assumed  that  there  was  evidence 
fiom  which  the  jury  could  find  that  Mrs.  Ricketts  suffered 
from  sickness  caused  by  exposure  occurring  after  she  left 
appellant's  station,  and  sought  to  have  the  court  declare,  as 
a  matter  of  law,  that  damages  resulting  could  not  be  re- 
covered. To  justify  such  an  instruction,  one  of  two  condi- 
tions must  have  existed,  viz. :  The  pleading  of  plaintiff  must 
have  restricted  his  claim  to  the  damages  caused  solely  by  the 
exposure  in  the  waiting  room;  or  the  evidence  must  have 
been  such  that  the  court  could  declare,  as  a  matter  of  law, 
that  no  recovery  could  be  had  for  sickness  resulting  from  sub- 
sequent exposure.  The  certificate  does  not  so  state  the 
pleading,  nor  can  we  see  that  the  evidence  was  such  as  to 
justify  the  court  in  taking  the  question  from  the  jury.  Since 
Ricketts  and  wife  were  destined  for  Clinton,  appellant,  if  it 
wrongfully  carried  them  beyond  that  point,  ought  to  have 
foreseen  that  they  would  do  that  which  it  was  prudent  for 
them  to  do  under  the  circumstances,  and  to  have  contemplated 
any  exposure  to  which  they  would  be  subjected  in  a  natural 
and  prudent  effort  to  return.  Railway  Co.  v.  Cole,  66  Tex. 
563»  I  S.  W.  629.  It  was  their  right  to  go  back,  and  the  ques- 
tion is  whether  or  not,  in  choosing  the  means  of  transporta- 
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tioo,  and  in  tbeir  other  conduct,  they  acted  as  perse 
ordinary  prudence;  and  this  was  a  question  for  the  jury, 
circumstances  under  which  and  the  reasons  why  they  ar 
they  did  are  very  meaeeriy  stated;  but  we  cannot  say  tb 
evidence  shows  affirmatively  and  beyond  reasonabli 
troversy  that  they  were  sailty  of  negligence.  Railway 
Crispi.  73  Tex.  236,  11  S.  W.  187.  We  answer  that" 
the  facts  stated"  the  special  charge  should  not  have 
givea.  As  it  was  incorrect,  the  question  whether  or  n 
general  charge  was  sufficiently  full  does  not  arise. 

2.  The  decisions  of  this  court  have  passed  upon  nuu 
attacks  made  upon  verdicts  of  juries,  supported  by  afG 
or  testimony  of  jurors  setting  up  irregularities  and  i 
prieties  of  diSerent  kinds,  occurring  in  their  deliberation 
have  uniformly  denied  the  competency  of  such  testimc 
establish  the  alleged  facts.  Mason  v.  Russel's  Heirs, 
721;  Handley  v.  Leigh.  8  Tex.  129;  Kilgore  v.  Jords 
Tex.  346;  Little  v.  Birdwell,  21  Tex.  603,  73  Am.  De( 
Boetge  v.  Laoda,  22  Tex.  106;  Thomae  v.  Zusblag,  2; 
Snpp.  229;  Johnson  v.  State,  27  Tex.  769;  Davis  v.  StE 
Tex.  191;  Bankv.  Bates,  72  Tex.  142,  10  S.  W.  348;  Ra 
Co.  V.  Gordon,  72  Tex.  51,  iir  S.  W.  1033;  Letcher  v, 
rison,  79  Tex.  241,  14  S.  W.  loio.  The  precise  com 
here  made  of  the  condact  of  the  jurors  was  not  invol^ 
any  of  the  cases  cited,  but  it  is  evident  from  the  Ian 
ased  in  the  opinions  that  this  court  has  adopted  the 
rule  that  jurors  will  not,  in  civil  cases,  be  allowed  to  1 
their  verdict  by  setting  up  misconduct,  irregularities,  c 
proprieties  of  themselves  and  their  fellows  occurring  i 
privacy  of  their  deliberations;  and  this  seems  tons  to  i 
with  the  great  weight  of  authority.  There  are  some  ai 
ities  which  restrict  the  role  within  narrower  limits,  bat 
are  evidently  not  in  harmony  with  the  decisions  in  this 
A  modiiied  rule  is  prescribed  by  the  Code  of  Criminal 
cednre  for  criminal  cases,  but  the  legislature  has  nevei 
6t  to  alter  the  rule  enforced  by  this  court  in  civil  case< 
the  beginning.     The  proof  offered  was  not  admissible. 


Fremont,  E.  &  M.  V.  R.  Co.  v.  New  York.  C.  &  St. 
Co.   et  ai. 

New  York,  C.  &  St.  L.  R.  Co.  v.  Fremont.  E.  &  M. 
Co.    e/  al. 
{Supreme  Court  of  Nebraska,  Get.  »a,  1903.) 
[92  N.  W.    Rep.  131.] 
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jch  company  for  the  transportation  of  goods  to  a  point  beyond  the 
nil  of  its  own  line,  it  is  competent  for  it  to  enter  into  an  express  coo- 
■act  with  the  shipper  limiting  its  liabilitj  to  the  transportation  of  the 
rope rty  over  its  own  line, 
ervice   of  Process. 

An  agent  eraptoyed  to  solicit  traffic  for  a  foreiffo  railroad  company, 
avinK  no  line  of  road  in  this  state,  has  implied  authority  to  bind  his 
riacipal  for  the  safe  delivery  of  goods  at  a  point  beyond  its  own  lines, 
ad  to  contract  over  what  road  beyond  that  line  the  property  shall  be 
in  sported. 

A  manager  of  an  ageucy  established  in  this  state  by  a  foreign  rail- 
»d  corporation  for  the  purpose  of  soliciting  traffic  over  its  line  of  road 
I  a  managing  agent,  within  the  meaning  of  the  statute  with  reference 
)the  service  of  summons  upon  sitch  corporations. 

(Syllabus  by  the  Court.) 

Commissioners'  opinion.  Department  No.  3-  Error  to  dia- 
■ict  court,  Clay  county,  Hastings,  Judge. 

Action  by  the  Union  State  Bank  against  the  New  York. 
Ibicago  &  St.  Louis  Railroad  Company  and  another.  Judg- 
lent  for  plaintiff  and  against  both  defendants,  and  the  Fre- 
lont,  Elkhorn  &  Missouri  Valley  Railroad  Company  and  the 
lew  York,  Chicago  &  St.  Louis  Railroad  Company  bring 
eparate  proceedings  in  error.  Judgment  affirmed  as  to  the 
lew  York,  Chicago  &  St.  Louis  Railroad  Company,  and  re- 
ersed  as  to  the  Fremont,  Elkhorn  &  Missouri  Valley  Railroad 
lompany. 

Beniamin  T.  White,  James  B.  Sheehan,  and  Leslie  G. 
lord,  for  Fremont.   E.  &  M.  V.  R.  Co. 

John  C.  Stevens,  for  New  York.  C.  &  St.  L.  R.  Co. 

Thomas  H.  Matters,  for  Union  State  Bank. 

AMES,  C.  This  is  an  action  to  recover  damages  for  in- 
nries  to  a  car  load  of  horses,  alleged  to  have  bctn  suflered  in 
he  course  of  transportation  from  Harvard,  in  this  state,  to 
ielvidere,  N.  J.  On  the  13th  day  of  February.  1897.  the  plain- 
ifi  below,  the  Union  State  Bank,  entered  into  a  contract  for 
he  shipment  of  the  horses,  which  was  signed  by  an  agent  of 
he  bank  and  an  agent  of  the  plaintiff  in  error,  the  Fremont, 
ilkhorn  &  Missouri  Valley  Railroad  Company,  the  terms  of 
shich.  so  far  as  they  are  pertinent  to  this  controversy,  are  as 
ollows:  "Harvard.  Nebraska  Station,  February  13,  1897. 
ioor:  3:10  p.  m.  Received  of  Union  State  Bank  one  car 
lorses.  to  be  delivered  to  Nickel  Plate  Road  for  Belvidere, 
•Jew  Jersey,  at  Union  Stock  Yards  station.  Chicago,  Illinois. 
'  '  *  And  in  this  case  the  railroad  company  upon  whose 
oad  the  accident,  loss,  or  damages  shall  occur  shall  alone  be 
iable  therefor,  and  no  suit  shall  be  brought  or  claim  made 
igaiust  any  other  company  forming  apart  of  the  route  for 
mcb  loss  or  damage  (it  being  expressly  understood  and  agreed 
bat  the  responsibility  of  these  companies  shall  cease  upon 
ieliverv  of  said  property  to  their  connecting  line,  unless 
Jtherwise  agreed  to  in  writing,  and  said  written  agreement 
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siKoed  by  the  respective  parties  thereto). "  It  is  not  disp 
that  the  Fremont,  Elkhom  &  Missoari  Valley  Railroad  ( 
pany  literally  kept  the  stipalations,  performance  of  n 
was  imposed  spoa  it  by  tbiscootract;  and  it  is  not  contei 
that  the  horses  suffered  any  injuries,  for  which  damaEce 
recoverable,  during  their  transit  from  Harvard  and  antil  i 
delivery  to  the  plaintiff  in  error  the  New  York,  Chicago  i 
Lonia  Railroad  Company,  commonly  called  the  "Nickel! 
Road,"  at  the  Union  Stock  Yards  station  in  Chicago, 
facts  thus  far  stated  are  either  admitted  or  proved  wit 
coatradiction,  and,  if  this  was  all  there  is  of  the  case 
record  would  present  oo  matter  of  legal  controversy,  bee 
there  would  be  no  question  that  the  trial  court  erred  in  r 
iog  to  instruct  the  jury  that  the  Fremont,  Elkhorn  &  Mis 
Valley  Railroad  Company  bad  incurred  no  liability. 

Section  5,  art.  i,  c.  73,  Comp.  St.,  which  is  much  r 
on  by  the  defendant  in  error,  would  bewithoot  applicatic 
snch  a  state  of  facts,  for  several  reasons,  among  whicb 
that  this  section  has  reference  to  the  legal  effect,  not  ol 
press  contracts  between  shippers  and  railroad  compa 
but  to  that  of  notices  by  the  latter  to  the  former,  wbici 
quite  different  matters,  and,  furtber,  that  in  the  absenc 
evidence  of  fraud  or  mistake  a  party  is  conclusively  presc 
to  bave  had  notice  ol  the  contents  of  formal  written  cont 
executed  by  bim,  and,  finally,  that  the  company  appea 
have  fully  discharged  and  satisfied  every  liability  incnrrei 
it  as  a  common  carrier,  so  that,  if  the  contract  does  b; 
terms  purport  to  limit  such  liability,  there  is  no  fact  01 
cumstance  connected  with  the  transaction  upon  wbicli 
limitation  could  have  had  operation. 

At  and  before  the  making  of  this  contract  and  the  shipi 
of  the  horses,  and  subsequently,  tbn  plaintiff  io  error  the 
York,  Chicago  &  St.  Louis  Railroad  Company  maiotainei 
office  at  the  city  of  Omaha,  in  this  state,  under  the  gei 
chaise  of  one  Bernard  E.  Morgan,  for  the  purpose  of  can 
on  the  business  of  securing  freight  and  traffic  ti 
carried  on  over  its  line  oE  road,  extending  eastward  : 
Chicago  and  St.  Lonis.  In  the  conduct  of  this  bnsii 
Morgan  was  authorized  to  employ  and  did  employ  subat 
or  solicitors,  among  whom  was  one  A.  L.  Armstrong.  Sh 
before  the  date  above  mentioned,  Armstrong  obtained  thr 
one  Bentzer,  a  traveling  freight  agent  of  the  Fremont, 
horn  &  Missouri  Valley  road,  an  introduction  to  the  officers 
agents  of  the  plaintiff  bank,  and  solicited  from  them  the  1 
ing  of  the  horses  eastward  from  Chicago  over  the  line  0 
corporation  represented  by  him.  As  a  result  of  this  soli 
tion,  and  of  negotiations  and  agreements  growing  out  1 
the  horses  were  on  the  day  of  the  making  of  the  above 
tract,  and  as  a  part  of  the  same  transaction,  shipped  on  b 
the  cars  oE  the  Fremont,  Elkhorn  &  Missouri  Valley  Com] 
rvard,  and  a  bill  of  lading  was  issued  therefor  by 
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latter,  naming  N.  B.  Updike,  an  agent  of  the  plaintiff  bank, 
as  both  consignor  and  consignee,  and  Belvidere,  N.  J.,  as  the 
place  of  destination,  by  way  of  the  Nickel  Plate  road.  At  the 
same  time  the  total  amoant  of  freight  charges  from  Harvard 
to  Belvidere  was  paid  to  the  agent  of  the  Fremont,  Elkhorn 
&  Missouri  Valley  Company,  who  alone  signed  the  bill  of  lad- 
ing. There  was  no  written  stipulation  with  respect  to  the 
lines  over  which  the  horses  should  be  transported  beyond  the 
eastern  terminus  of  the  New  York,  Chicago  &  St.  Louis  Com- 
pany, but  the  evidence  is  practically  without  dispute  that  it 
was  orally  agreed  between  Updike,  the  agent  of  the  bank,  and 
Armstrong,  that  they  should  be  carried  from  Buffalo  to  Phillips- 
barg  over  the  Lehigh  Valley  &  Hudson  River  road,  and  from  the 
latter  point  to  Belvidere  over  the  Pennsylvania  road,  and  that 
this  agreement  was  an  indispensable  inducement  to  Updike 
to  consent  to  their  being  delivered  to  the  New  York,  Chicago  & 
St.  Louis  Company.  The  shipment  was  delivered  at  Phillips- 
burg  to  another  railroad,  upon  which  it  is  alleged  that  the 
animals  suffered  the  injury  for  which  damages  are  claimed,  on 
account  of  the  lack  of  facilities  of  the  company  for  caring  for 
them,  and  as  a  consequence  of  the  negligence  and  wrongful 
conduct  of  its  agents  and  employees.  The  plaintiff  below  re- 
covered a  verdict  and  judgment  against  both  defendants  jointly, 
and  the  railroad  companies,  having  filed  separate  motions  for 
a  new  trial,  prosecute  separate  petitions  in  error  to  this  court. 
With  respect  to  the  Fremont,  Elkhorn  &  Missouri  Valley 
Company,  it  is  entirely  clear  that  it  was  entitled  to  a  per- 
emptory instruction  in  its  behalf,  unless  it  is  obligated  in  some 
manner  not  indicated  by  the  above  quoted  contract  between 
itself  and  Updike,  the  agent  of  the  bank.  It  does  not  appear 
to  ns  that  it  was  so  obligated.  The  contract  mentioned,  the 
bill  of  lading,  the  conversations  between  Updike  and  Arm- 
strong, the  agent  of  the  Nickel  Plate,  and  the  shipment  of  the 
horses,  were  all  of  the  same  date,  and  parts  of  the  same  treCns- 
action.  It  cannot  reasonably  be  supposed  that  the  waybill 
and  the  receipt  of  the  tariff  charges  by  Kempster,  the  local 
freight  agent  of  the  company,  were  intended  or  supposed  by 
the  parties,  or  any  of  them,  to  have  the  effect  of  superseding 
and  annulling  the  terms  of  the  formal  contract  explicitly  re- 
citing and  defining  the  duties  of  the  company.  They  are 
more  properly  to  be  regarded  as  additional  and  supplemental 
thereto,  and  as  having  had  for  their  main  purpose  the  carry- 
ing out  of  the  agreement  between  the  shipper  and  Armstrong, 
the  routing  of  the  property  from  Chicago  to  destination  by 
way  of  the  New  York,  Chicago  &  St.  Louis  Railroad  Company 
and  the  other  lines  mentioned,  and  the  collecting  for  the  last- 
named  company  of  the  charges  for  the  transportation  beyond 
Chicago.  To  this  extent  the  case  is  analogous  to  that  of  a 
contract  made  in  the  name  of  one  party  for  the  benefit  and  in 
the  behalf  of  another.  In  such  cases  it  is  true  that,  as  a  gen- 
eral rule,  both  the  party  beneficially  interested  and  the  per- 
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sDD  by  aod  in  whose  aame  tbe  contract  is  made  are  liabl 
its  breach.  Bat  we  think  that  in  the  case  at  bar  the  at 
ment  first  above  mentioned  limited  and  qualified  that  ae 
b;  the  bill  of  lading  and  shipment,  and  is  safficient  to  ( 
come  the  presumption  otherwise  arising  from  these  facta 
the  collection  of  the  freight  charges.  By  this  constini 
the  several  agreements,  oral  and  written,  and  the  cin 
stances  of  the  transaction,  appear  to  be  consistent  with  tl 
selves  and  with  each  other,  and  such  a  constrni 
is  obligatory  upon  the  courts  in  all  cases  in  which  the 
tion  of  the  parties  and  the  subject-matter  of  the  agreen 
and  the  attendant  facts  will  permit  of  it.  We  are  thereto 
opinion  that  the  decision  of  this  court  in  Railroad  C 
Palmer,  38  Neb.  463.  56  N.  W.  957.  22  L.  R.  A.  33S.  i 
applicable  to  this  feature  of  the  case  at  bar.  The  sum 
by  the  shipper  to  the  Fremont,  Elkhorn  &  Missouri  Valley 
road  Company  was  the  aggregate  of  freight  charges  fa 
whole  distance  over  which  the  animals  were  to  be  car 
and  all  the  facts,  taken  together,  disclose  a  joint  contrac 
the  part  of  the  two  companies  to  transport  the  property 
Harvard,  Neb.,  to  Belvidere,  N,  J.,  but  their  respective 
bilities  were  so  distributed  that  that  of  the  last-named 
pany  was  restricted  to  safe  delivery  to  the  connecting  li 
Chicago.  This  restriction  was  not,  under  the  circumsts 
invalid,  or  a  limitation  of  the  common-law  liability  o 
Fremont,  Elkhorn&Missoari  Valley  Company,  in  violati 
the  constitntion  or  statutes  of  this  state,  because,  as  is  r 
nized  in  the  option  in  the  case  above  cited,  a  common  ci 
is  not  bound  to  accept  goods  for  transportation  beyon 
end  of  its  own  line,  and  it  follows  that,  although  it  may 
itself  jointly  with  another  carrier  for  the  safe  delivery  ( 
property  to  the  latter  at  that  point,  it  may,  by  express  sti 
tion,  relieve  itself  of  responsibility  with  the  connecting 
for  the  further  carriage  of  them.  That  a  raikoad  con 
is  not,  in  the  absence  of  an  express  or  implied  com 
bound  for  the  transportation  of  property  beyond  the  teir 
of  its  own  road,  was  expressly  ruled  by  his  court  in  Rai 
Co.  V.  Waters,  50  Neb.  $92,  70  N.  W.  22;,  and  snch  ii 
greart  weight  of  aathority  in  this  country.  Myrick  v. 
road  Co.,  107  U.  S.  ic6,  i  Sup.  Ct.  425,  27  L.  Ed.  32;. 
also.  Mulligan  v.  Railroad  Co.,  36  Iowa,  i36,  14  Am.  Rep. 
Detroit  &  M.  R.  Co.  v.  Farmers'  &  Millers'  Bank,  20  Wis 
Bern  V.  Railroad  Co.,  30  Kan.  561,  2  Pac.  639,  16  Am.  & 
R.  Cas.  229;  Taylor  v.  Railroad  Co.,  32  Ark.  399,  29 
Rep.  i;  Banking  Co.  v.  Avant.  80  Ga.  i9>;,  S  S.  E.  78;  Rai 
Co.  V.  Harris.  26  Fla.  148.  7  South.  ^44,  23  Am.  St.  Rep. 
Goodman  v.  Navigation  Co.,  22  Or.  14,  28  Pac.  894;  Mc 
V.  Railroad  Co.,  84  Tex.  352.  ig  S.  W.  ^47,  SS  Am.  &  En 
Cas.  406,  16  L.  R.  A.  39,  31  Am.  St.  Rep.  U;  Railroad  C 
Swenson  (Tex.  Civ.  App.)  25  S.  W.  47:  Pendergast  v. 
press  Co.,  loi  Mass.  120;  American  Exp.  Co.  v.  Second 
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Bank,  69  Pa.  394,  8  Am.  Rep.  268;  Jennings  v.  Railway  Co., 
127  N.  Y.  438.  28  N.  £.  394,  49  Am.  &  Eng.  R.  Cas.  98. 

But  it  was  held  in  Railroad  Co.  v.  Palmer,  supra,  that  such 
a  contract  may  be  implied  from  the  receipt  of  freight  charges 
for  the  whole  distance,  and  its  existence  is  further  established 
in  this  case  by  the  uncontradicted  evidence  of  conversations 
between  the  shipper  and  Armstrong,  the  agent  of  the  New 
York,  Chicago  &  St.  Louis  Company,  which  established  an 
agreement  not  contradictory,  but  supplemental,  to  that  im- 
plied by  the  bill  of  lading  and  other  circumstances  above 
detailed,  and  which  was,  as  has  been  said,  a  part  of  the  same 
transaction.  There  is  therefore  no  variance  between  the 
proof  and  the  petition  as  respects  the  joint  character  of  the 
contract  on  the  part  of  the  two  railroad  companies.  Jt  is 
undisputed  that  the  horses  were  diverted  from  the  route 
specified  in  the  oral  agreement,  as  alleged  in  the  petition  of 
the  plaintiff,  and  that  after  their  diversion  they  were  injured 
while  in  the  custody  of  the  carrier.  All  of  the  foregoing 
matters  are  therefore  to  be  disposed  of  as  questions  of  law, 
and  it  is  unnecessary  to  discuss  any  of  the  instructions  com- 
plained of,  except  the  refusal  to  give  a  peremptory  instruc- 
tion for  a  verdict. 

There  was  at  the  trial  no  question  properly  to  be  left  to  the 
jury,  except  that  of  the  amount  of  damages,  concerning  their 
disposition  of  which  there  is  no  complaint  in  the  briefs  of  the 
plaintifis  in  error.  But  it  is  insisted  that  Armstrong,  the 
solicitor  of  the  New  York,  Chicago  &  St.  Louis  Company,  had 
no  authority  to  stipulate  concerning  the  route  of  the  shipment 
beyond  the  line  of  his  employer,  or  to  contract  a  liability  for 
carriage  beyond  that  line,  and  that  Morgan,  upon  whom  serv- 
ice of  summons  was  made  in  this  case,  was  not  a  managing 
a^ent  of  the  company,  within  the  meaning  of  our  statutes. 
Neither  of  these  objections  is  well  taken.  Morgan  was  the 
manager  of  an  agency  maintained  in  this  state  for  the  express 
purpose  of  soliciting  traffic  for  his  corporation,  which  was 
foreign  to  this  state,  and  had  no  line  of  road  entering  at  its 
territory,  and  Armstrong  was  one  of  his  employees  in  the 
business.  Such  persons,  by  the  very  nature  of  their  employ- 
ment, are  represented  to  the  public  to  have  authority  to  do 
any  act  or  enter  into  any  contract  for  their  principal  pertain- 
ing to  the  business  which  they  have  ip  charge,  and  which  has 
a  tendency  to  promote  its  successful  conduct.  Obviously,  one 
of  the  most  frequently  requisite  of  such  acts  would  be  the 
routing  of  goods  over  the  defendant's  line  as  an  intermediate 
line  to  the  points  of  destination.  Without  such  routing,  the 
shipment  in  question  could  not  have  been  secured,  and  the 
case  may  be  taken  as  fairly  illustrative  of  the  character  of 
the  business  in  which  the  agency  was  engaged. 

It  is  recommended  that  the  judgment  of  the  district  court 
in  so  far  as  it  affects  the  plaintifi  in  error  the  New  York, 
Chicago  &  St.  Louis  Raikoad  Company,  be  affirmed,  and  that 


k . 
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jo  SO  far  as  it  affects  the  plaintiff  in  error  the  Fremont, 
horn  &  Missonri  Valley  Railroad  Company  it  be  reversed 
a  new  trial  granted. 

PER  CURIAM.  For  reasons  stated  in  the  forei 
opinion,  it  is  ordered  that  the  jndetnent  of  the  district  c 
JD  so  far  as  it  affects  the  plaintiff  in  error  the  New 
Chicago  &  St.  Loais  Railroad  Company,  be  affirmed,  anc 
in  so  far  as  it  affects  the  plaintiff  in  error  the  Fremont, 
born  &  Missonri  Valley  Railroad  Company  it  be  reversed 
a  new  trial  graated. 

DUFFIE,  C.  I  concur  in  the  coaclasioD  reached  i 
foregoine  opinion,  and  with  the  reasons  given  therefor. 
my  mind,  it  is  plain  that  there  is  no  conflict  between  this 
and  the  case  of  Railroad  Co.  v.  Palmer,  38  Neb.  463.  ! 
W.  957,  22  L.  R,  A.  335.  The  (acts  in  this  case  are  so  difl 
from  those  in  the  Palmer  Case  that  the  latter  cannot  be 
sidered  a  precedent  by  whjtih  this  should  be  ruled.  I 
Palmer  Case  a  bill  of  lading  was  issued  which  limited  tfa 
bility  of  the  receiving  company  to  its  own  line,  whici 
tended  to  Grand  Island,  24  miles  distant  from  Hastingi 
place  of  shipment.  The  plaintiff  insisted  that  he  had 
an  oral  contract  with  the  agent  of  the  road  for  the  carria 
his  goods  to  their  destination, — Grant's  Pass,  Or. ;  tha 
agent  had  received  the  freight  charges  for  the  entire  dist 
and  that  he  signed  the  bill  of  lading  issued  by  the  compa 
the  belief  that  it  was  a  receipt  for  the  freight  charges 
and  in  ignorance  of  the  clauses  therein  limiting  the  lial 
of  the  company.  The  principal  controversy  in  that  casi 
in  relation  to  the  terms  of  the  contract  of  shipment ;  the  1 
tiff  lasistiag  that  the  contract  was  an  oral  one  that  pro 
for  the  through  shipment  of  his  goods,  and  that  bis  sign 
to  the  written  contract  or  bill  of  lading  had  been  fraadnl 
obtained  in  the  belief  that  it  was  a  receipt,  while  the 
pany  insisted  that  the  bill  of  lading  truly  set  forth  the 
contract  entered  into  by  the  parties,  and  that  its  1 
ity  did  not  extend  beyond  its  own  line.  The  bill  ol 
ing  contained  a  clause  limititig  the  liability  of  the  a 
to  $5  per  100;  and  the  opinio'n,  after  calling  attenti 
article  11,  §  4,  of  the  constitution,  which  prohibits  any  li 
tion  upon  the  liability  of  a  railroad  company  as  a  con 
carrier,  and  to  former  decisions  of  the  court  holding  tbal 
liability  cannot  be  limited  even  by  express  contract, 
turns  to  a  discussion  of  the  question  whether  the  comp 
contract  of  carnage  was  to  the  end  of  its  own  line 
delivered  to  the  next  carrier,  or  to  the  final  point  of  del: 
Relating  to  this  qnestion,  the  opinion  is  as  follows:  "It  i 
that  at  common  law  the  common  carrier  is  not  liable  foi 
in  the  absence  of  special  contract,  beyond  the  point  at  ^ 
it  delivered  the  goods  to  a  connecting  carrier.  To  tl 
should  be  added  that  the  contract  of  the  shipper  was  wil 
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carrier  first  receiving  the  goods,  and  if  sach  carrier  undertook 
to  deliver  the  goods  at  their  destination,  even  thongh  it  con- 
templated doing  so  through  intermediate  carriers,  it  assumed 
a  liability  of  such  character  for  every  part  of  the  route.  Many 
cases  bold  that  receiving  goods  marked  for  a  point  beyond  the 
end  of  the  receiving  carrier's  route  is  evidence  of  a  contract 
to  deliver  them  as  marked.  In  this  case  the  bill  of  lading  was 
executed  in  duplicate.  In  one  of  the  copies  the  destination 
was  left  blank.  In  the  other  the  language  was:  'Received  of 
Palmer  and  Pardee  the  following  described  package,  in  appar- 
ent good  order,  marked  and  consigned  as  noted  below,  con- 
tents and  value  unknown,  to  be  transported  to  Grant's  Pass, 
Or.,  and  delivered  at  the  railroad  depot  at  that  point.'  Both 
copies  in  writing  show  that  the  goods  were  consigned  to  Par- 
dee at  Grant's  Pass,  Oregon.  The  negotiations  as  to  the 
freight  were,  according  to  the  uncontradicted  testimony,  with 
a  view  to  prepaying  all  the  pay  through.  Hastings  was  only 
twenty- four  miles  from  Grand  Island,  where  the  car  was 
delivered  to  the  Union  Pacific;  and  the  $200  received  by  the 
railroad  company,  if  not  intended  as  a  full  prepayment  of 
the  freight  to  Oregon,  was  certainly  intended  to  apply  on  the 
freight  throughout  the  whole  distance.  There  is  no  possible 
view  of  the  evidence  from  which  it  could  be  inferred  that  the 
railroad  company  had  only  contracted  to  deliver  the  goods  to 
the  next  carrier."  It  will  be  observed  that  the  opinion  treats 
the  payment  to  the  first  or  initial  carrier  of  the  freight  charges 
for  the  whole  distance  as  presumptive  only  that  the  contract 
of  carriage  was  a  through  contract,  and  that,  together  with 
the  fact  that  the  goods  were  received  at  a  point  but  24  miles 
distant  from  the  terminus  of  its  line,  and  that  the  bill  of  lad- 
ing itself  recited  that  the  goods  were '^0  be  transported  to 
Grant's  Pass,  Or.,  and  delivered  at  the  railroad  depot  at  that 
point,"  was  conclusive  that  the  contract  was  one  for  through 
shipment.  We  entirely  agree  with  the  writer  of  the  opinion, 
nnder  the  facts  in  that  case  that,  ''there  is  no  possible  view  of 
the  evidence  from  which  it  could  be  inferred  that  the  raihroad 
company  had  only  contracted  to  deliver  the  goods  to  the  next 
carrier."  The  bill  of  lading  in  the  case  at  bar  recited  the 
following:  ^'Received  of  Union  State  Bank  one  car  horses, 
to  be  delivered  to  Nickel  Plate  Road  for  Belvidere,  N.  J.,  at 
Union  Stock  Yards  station,  Chicago,  111."  As  we  interpret 
this  agreement,  the  contract  of  carriage  extends  to  Chicago 
only,  and  the  circumstances  under  which  it  was  made  give 
force  to  this  construction.  The  evidence  shows  that  some 
time  previous  to  February  13,  1897,  one  Armstrong,  a  freight 
solicitor  of  the  Nickel  Plate  Road,  learned  that  the  Union 
State  Bank  was  about  to  ship  two  cars  of  stock  from  Harvard, 
Neb.,  to  Belvidere,  N.  J.,  and  requested  L.  G.  Kempster,  the 
local  agent  of  the  Elkhorn  Company,  to  introduce  him  to  the 
officers  of  the  bank.  The  Elkhorn  Company  had  already 
secured  the  shipment  to  Chicago,  and  was  not  interested  in 
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tbe  shipment  east  of  that  point.  The  introdnction  wa: 
as  reqoRsted,  and  Armatrone  contracted  to  receive  the 
ment  at  Chicago  from  the  Elkhorn  Company,  and  to  tia 
the  same  over  the  Nickel  Plate  road  to  Bufialo,  and 
ward  it  to  its  destination  over  certain  roads  named  t 
bank.  When  shipment  was  made  on  the  13th,  the  bill 
iQg  was  made  out  and  signed  by  the  parties.  The  I 
chaises  for  the  entire  route  were  paid  to  the  Elkhorn 
pany,  and  this,  in  the  absence  of  a  special  agreement 
contrary,  would  be  presumptive  that  the  companj 
contracted  to  deliver  the  freieht  at  Belvidere,  N.  J.,  it 
mate  destination ;  bat  in  the  face  of  the  express  agre 
which,  as  we  have  said,  is  a  contract  on  the  part  of  th 
'horn  Company  to  carry  to  Chicago  only,  their  liabil 
carriers  ceased  at  that  point,  and  that  company  can: 
held  liable  for  injuries  to  stock  received  on  the  othe 
over  which  it  was  being  transported.  As  said  in  Ra 
Co.  V.  Waters,  50  Neb.  592,  70  N.  W.  225,  "A  railroad 
pany,  receiving  for  shipment  goods  consigned  to  a  po 
the  line  of  a  connecting  carrier  under  an  agreement  to 
port  them  to  the  terminus  of  its  own  road,  is  neither  a1 
mon  law,  nor  by  statute  of  this  state,  answerable  therefoi 
their  safe  delivery  to  the  connecting  line  named  in  the 
lading  or  contract  of  shipment." 

ALBERT,  C.  On  a  re-examination,  I  fully  concnr 
foregoing. 

Hathaway  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Judicial  Court  of  MaiSachusells,  Bristol,  Nov.  »s,  i 

[65  N.  E.  Rep.  387.] 

Railroads— Injuries  to  LIcenaeeB— Freight  Yards— Approach  to 
Where  a  licensee  went  to  3  railroad  yard  at  ntg'ht  to  unload 
which  he  was  required  to  take  from  the  cars  under  the  contract 
riag-e,  and,  havini;  paid  the  freig-ht,  started  to  walk  alone-  plalfo 
uneven  width,  which  were  used  in  transferring'  freig'ht  from  cars 
freight  house,  and  was  injured  by  stepping  or  falling'  from  a  jog 
of  the  platforms  by  reason  of  its  not  being  lighted,  he  was  not  enti 
recover  therefor,  the  railroad  having  furnished  other  means  of  ap 
to  that  part  of  the  yard  beyond  the  freight  houses  where  the  can 
unloaded  by  consignees  were  left. 

Exceptions  from  supreme  court,  Bristol  county;  Fn 
G.  Fesseodeo,  Judge. 

Action  by  Henry  C.  Hathaway  against  tbe  New  York, 
Haven  &  Hartford  Railroad  Company.  Judgmen 
defendant,  and  plaintiff  brings  exceptions.     Overruled. 

A.  Edwin  Clarke  and  A.  B.  Collins,  for  ptaintifi. 

Frederick  S.  Hall,  for  defendant. 

•As  to  1 
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BARKER,  J.  The  plaintiff  was  required,  by  the  contract 
under  which  the  horses  were  brought  over  the  raikoad,  to 
onload  them  from  the  car.  This  involved  his  entering  the 
freight  yard  and  going  to  the  place  in  it  where  the  horses  were 
to  be  taken  from  the  car.  There  was  a  public  street  at  the 
south  end  of  the  yard,  and  a  gate  gave  access  to  the  yard  from 
the  street.  In  the  yard  were  three  freight  houses,  extending 
northerly,  the  ends  of  which  were  contiguous.  On  the 
westerly  sides  of  the  houses  were  platforms  designed  and 
used  for  the  transfer  of  goods  between  the  houses  and  cars. 
These  platforms  were  of  unequal  widths,  those  upon  the  side 
of  the  farther  houses  being  narrower  than  the  platform  of  the 
first  house.  The  plaintiff  entered  the  yard  through  the  gate, 
and  went  to  the  office  in  the  house  nearest  the  street,  and 
there  paid  the  freight  bill.  He  then  asked  the  night  watch- 
man if  he  was  going  out  to  deliver  the  horses,  and,  receiving 
an  affirmative  answer,  said,  ''Well,  come  on,"  to  which  the 
watchman  replied,  ''Well,  you  go  ahead  out  there,  and  I  will 
be  out  in  a  few  moments."  This  was  in  the  night,  and  the 
plaintiff  had  no  lantern.  The  car  was  upon  the  tracks  and 
beyond  the  freight  houses.  The  plaintiff  passed  from  the 
office  into  the  first  house,  and,  instead  of  walking  through  the 
houses,  went  through  an  open  door  upon  the  platform,  and 
walked  down  the  platform  toward  the  place  where  he  ex- 
pected to  get  the  horses.  The  platform  upon  which  he  first 
came  from  the  door  was  about  twice  as  wide  as  those  further 
along.  There  was  evidence  tending  to  show  that  the  freight 
house  from  which  he  went  upon  the  platform  was  so  filled  with 
merchandise  that  he  could  not  walk  through  it,  but  this  evi- 
dence was  contradicted.  The  platforms  were  not  well  lighted, 
and  the  plaintiff,  in  attempting  to  follow  them,  walked  off  the 
side  at  a  point  beyond  the  jog,  and  fell.  The  negligence 
charged  was  a  failure  to  light  the  platform  at  the  point  where 
it  was  narrowed  up.  The  plaintiff  often  had  been  at  the 
freight  yard,  and  knew  its  general  arrangement,  but  testified 
that  he  never  had  had  his  attention  called  to  the  narrowness 
of  the  platform.  He  usually  went  through  the  freight  houses 
when  going  to  receive  horses,  and  would  have  done  so  that 
night  but  for  finding  them  full  of  goods.  We  are  of  opinion 
that  the  verdict  for  the  defendant  was  ordered  rightly.  The 
platform  was  not  a  way  provided  by  the  defendant  for  per- 
sons to  go  to  cars  in  the  yard,  nor  was  it  held  out  by  the 
defendant  to  be  such  a  way.  It  was  made  and  fitted 
for  another  purpose,  namely,  the  transfer  of  goods  to 
and  from  cars  on  the  adjoining  tracks.  So,  also,  the 
freight  houses  through  which  the  plaintiff  had  gone 
on  previous  occasions  were  not  designed  as  a  way  to  the 
yard,  but  for  the  reception,  storage,  and  handling  of  goods, 
and  filling  a  house  with  goods  could  not  be  said  to  be  the 
obstruction  of  a  way  designed  to  give  access  to  cars  in  the 
yard.     If  the  plaintiff,  being  required  to  unload  the  horses. 
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was  entitled  to  have  some  reasonable  method  of  access  i 
car  coDtaiaiog  them  afiorded  him,  and  might  have  declini 
attempt  to  find  his  way  to  the  car  in  the  dark  and  witho 
guide,  he  did  not  so  decline.  On  the  contrary,  he  volant 
soaght  to  find  a  way,  and,  when  he  fonnd  his  appr 
through  the  houses  obstructed  by  goods,  he  voluntarily  c 
as  a  way  a  series  of  platforms  which  he  knew  were  madf 
the  handling  of  goods,  and  which  obviously  were  so  dark 
make  dangerous  his  use  of  them  to  gain  access  to  the  ca 
was  seeking.  If  this  could  be  found  to  be  due  care,  it  i 
voluntary  acceptance  of  the  danger  of  walking  off  the 
form  while  on  his  journey  to  the  car.  The  platform  i 
proper  one  for  the  purposes  for  which  obviously  it  wt 
tended,  and  the  platntifi  was  not  injnied  by  reason  o< 
hole  in  it,  or  any  defect  in  its  surface,  or  any  obstructioi 
upoo  it,  or  any  breakage  of  the  structure.  Choosing  to  i 
in  the  darkness  as  a  way,  he  voluntarily  incurred  the  ris 
walking  off  the  edge  of  it  and  of  falling.  The  facts  that 
platform  was  not  designed  or  held  out  as  a  way,  and 
there  was  no  defect  In  its  structure,  having  regard  to  the 
poses  for  which  it  was  made  and  used,  distingnished  the 
from  those  relied  on  by  the  plaintiff.  In  Holmes  v.  Rai 
Co.,  L.  R.  4  Exch.  254,  L.  R.  6  Exch.  123,  40  Law  J.  E 
121,  the  plaintiff  was  upon  a  Sagged  walk  used  by  custo 
as  a  way.  and  which  he  must  use  to  get  his  coals.  The  s 
ment  of  Cleasby,  B.,  in  Wright  v.  Railway  Co.,  i  Q.  B. 
2^2,  at  page  2^7,  that  Holmes  v.  Railway  Co.  "establi 
that  where  a  man  is  on  the  premises  of  a  railway  com] 
for  the  purpose  of  carrying  into  effect  a  contract  of  can 
and  delivery,  and  gets  the  assent  of  the  company  (indie 
by  the  usual  course  of  business)  to  assist  in  the  delivery, 
plaintiff  is  entitled  to  redress  if  the  part  of  the  premises  « 
be  is  engaged  is  in  a  condition  which  is  dangerous  to  the 
SODS  engaged  upon  it  and  injury  ensues  to  him,"  mns 
read  in  view  of  the  fact  that  the  place  where  the  person 
hurt  was  designed  for  use  in  the  way  in  which  he  was  u 
it.  and  that  he  was  there  by  an  invitation  which  held 
place  out  as  one  to  be  used  for  that  purpose.  It  did  nc 
to  the  extent  of  allowing  a  recovery  because  any  plac 
which  the  plaintiff,  of  his  own  choice,  might  go,  in  the 
way  grounds,  might  be  dangerous.  In  Wright  v.  Rail 
Co.,  L.  R.  10  Q.  B.  298,  I  Q.  B.  Div.  252,  the  plaintiff 
negligently  run  into  by  a  train  while  assisting  to  move  the 
in  which  was  his  heifer,  which  was  to  be  delivered  to  him. 
Sharrock  v.  Railway  Co.,  i  C.  P.  Div.  70,  the  plaintiff 
specially  directed  to  a  siding  outside  the  freight  yard, 
while  proceeding  to  it  his  horse  became  frightened,  and 
down  an  unfenced  bank.  In  Marney  v.  Scott  [1809]  i  0 
986,  the  plaintiff  was  hnrt  by  the  breaking  of  a  ladder  wl 
was  his  way  to  the  bold  of  a  vessel.  In  Bradford  v.  B01 
&  M.  R.  R.,  160  Mass.  392,  35  N.   £.  1131,  Toomey  v.  i 
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iiD,  146  Maas.  38,  14  N.  E.  921,  and  Marwedel  v.  Cook,  1^4 
ass.  33s,  28  N.  E.  140,  the  plaintiffs  were  hurt  upon  places 
laigned  and  fitted  for  foot  travel. 

It  is  contended  that  it  sbonld  have  been  left  to  the  jnry  to 
f  whether  the  platform  was  the  passageway  which  the 
fendant  bad  provided  for  the  plaintiff.  The  arrangement 
the  yard  makes  it  plain  that  there  were  other  means  of 
proach  to  that  part  of  it  beyond  the  freight  bouses  where 
rs  to  be  unloaded  by  the  conaigDees  were  left,  and,  while 
e  platform  was  designed  for  other  parpoaes  than  a  passage- 
ty,  there  is  no  evidence  that  it  was  allowed  to  be  used  Tor 
e  latter  purpose.  Whether  or  not  it  might  have  been  found 
at  the  plaintiff's  situation  allowed  him  to  use  the  platform  for 
aassi^eway,  we  think  that  in  entering  npoD  it  as  he  did  he 
ed  it  at  his  own  risk,  so  far  as  its  constractioo,  shape,  and 
i  condition  as  to  light  were  concerned. 
Exceptions  overruled. 


Calvert  v.  Southern  Ry.  Co. 

{Supreme  Coitrl  of  South  Carolina,  May  6,  igoi.) 

[41  S,  E.  Rep.  963.] 

iraign  Corporations— What  Constitute — Removal  of  Causes.* 
K  raUroAd  company  incorporated  under  the  laws  of  another  state  ia  a 
nresident  of  South  Carolina  for  the  purposes  of  removal  of  cauaes  to  a 
leral  court,  though  it  has  complied  with  the  requirements  of  Act 
LTch  19,  1896,  providing  that  thereupon  sncb  a  corporation  shall 
come  a  domestic  corporation,  with  all  the  rights  and  liabilities  thereof, 
^ary,  A.  J.,  Pope,  J.,  and  Towttsend,  Circuit  Judge,  dissenting. 

On  petition  for  rehearing.  Reversed. 
For  former  opinion,  see  36  S,  E.  750. 
JONES,  J.  The  qaestion  presented  in  this  case  is  whether 
e  defendant.  Southern  Railway  Company,  being  sued  in 
e  state  court  by  a  citizen  of  this  state,  was  entitled  to  re- 
ave the  cause  to  the  United  States  circuit  court  upon  the 
onud  oE  diverse  citizeDship.  It  appears  that  a  petition 
r  removat,  with  a  properly  executed  bond,  was  duly  filed, 
le  petition  shows  that  the  defendant  company  was  incor- 
irated  under  the  laws  of  Virginia  on  the  8tb  day  of  June, 
94,  and  subsequently  complied  with  the  act  approved  March 
i3g6,  entitled  "An  act  to  provide  the  manner  in  which  rail- 
ad  companies  incorporated  under  the  laws  of  other  states  or 
untriea  may  become  incorporated  in  this  state,"  by  filing  a 
rtified  copy  of  its  charter  in  the  office  of  the  secretary  of 
ite,  and  causing  a  certified  copy  thereof  to  be  recorded  in 
e  office  of  the  register  of  mesne  conveyances  or  clerk  of  the 
nrt  of  common  pleas  in  each  county  in  which  such  corpora- 
in  proposed  to  carry  on  business  or  acquire  property.     The 

.  R.  Caa., 
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third  section  of  said  act  provides:  "That  when  a  fo 
corporation  complies  with  the  provisions  and  reqnireibei 
this  act,  it  shall  ipso  iacto  become  a  domestic  corpors 
and  shall  enjoy  the  rights  and  be  subject  to  the  liabilit: 
such  domestic  corporation;  it  may  sue  and  be  saed  i 
courts  ol  this  state,  and  shall  be  subject  to  the  jurisdicti 
this  state  as  fully  as  if  it  were  originally  created  under  la 
the  state  of  South  Carolina."  22  St  at  Large,  pp.  114 
The  question,  then,  is  whether  a  corporation  originally  ci 
in  one  state  and  subsequently  adopted  in  another  stal 
comes  a  "citizen"  of  the  latter  state  for  purposes  of  fc 
jarisdiction.  so  as  to  be  entitled  to  remove  the  cause  t 
federal  court,  when  the  plaintiff  is  a  citizen  of  the  state  a 
ing  the  foreign  corporation.  Strictly  speaking,  corpore 
are  not  citizens,  but  artificial  persons  or  bodies.  The  ft 
courts,  however,  take  jurisdiction  of  corporations  by  lo 
beyond  the  artificial  body  to  the  individuals  of  which 
composed  as  the  real  parties  in  interest.  The  rule  al 
time  pravailed  that  federal  jurisdiction  existed  when  al 
corporation  or  stockholders  were  citizens  of  a  state  or  '. 
different  from  that  of  the  adverse  party.  Bank  v.  De  V 
S  Cranch,  61,  3  L.  Ed.  38;  Bank  v.  Slocomb,  14  Pet.  ( 
L.  Ed.  354'  Bat  the  practical  difficulty  in  applying  this 
in  view  of  the  unknown  and  ever  varying  list  of  chai 
stockholders,  or  the  fact  that  federal  jurisdiction  over  th 
interests  represented  by  corporations  conld  be  wholly  def 
by  having  but  a  single  stockholder  in  every  state  whereii 
corporation  did  business,  doubtless  led  to  the  rule  which 
prevails.  Since  the  case  of  Railroad  v.  Leston,  2  How 
II  L.  Ed.  3S3,  it  has  been  firmly  established  that  there 
indisputable  presumption  that  the  corporators  of  a  coi 
tioa  are  citizens  of  the  state  which  originally  created  th 
poratioo.  Railroad  Co.  v.  James,  161  U.  S.  545,  16 
Ct.  611,  40  L.  Ed.  802;  Louisville,  N.  A.  &  C.  R.  C 
Louisville  Trust  Co.,  174  U.  S.  SS2,  19  Sno.  Ct.  817, 
Ed.  1081.  In  the  James  Case,  supra,  Etta  James,  a  citiz 
Missouri,  brought  an  action  for  the  negligent  killing  < 
husband  at  Monett,  in  Missouri,  where  he  resided,  ii 
United  States  circuit  court  in  Arkansas,  against  th 
Louis,  etc.,  Railroad  Company,  originally  created  a  cor 
tiott  in  Missouri  and  domesticated  in  Arkansas  by  comp] 
with  the  Arkansas  statute,  substantially  as  the  act  of 
supra.  The  defendant  Wdived  its  personal  privilege  of 
sued  in  the  district  of  which  he  was  an  inhabitant,  but  i 
the  objection  that  the  circuit  court  in  Arkansas  had  no 
diction,  on  ground  that  the  defendant  was  not  a  citii 
Arkansas,  but  was  a  citizen  of  Missouri,  of  which  stat 
plaintiff  was  a  resident  and  citizen.  The  United  S 
supreme  court  held,  on  the  question  proposed  for  deteri 
tion,  that  the  Missouri  corporation,  by  compliance  witt 
Arkansas  statute,  did  not  become  an  Arkansas  corponiti< 
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sach  a  sense  as  to  make  it  a  citizen  of  Arkansas,  so  as  to  sab- 
ject  it  to  a  suit  in  the  federal  circuit  court  by  a  citizen  of  the 
state  of  its  orii:in.  The  facts  which  may  be  said  to  distinguish 
the  James  Case  from  the  case  at  bar  do  not  seem  to  be  at  all 
material*  for  the  question  was  one  of  citizenship,  and  the  vital 
principle  announced  is  that  a  corporation  originally  created 
in  one  state  does  not,  for  purposes  of  federal  jurisdiction,  be- 
come a  citizen  of  another  state  by  compliance  with  a  statute 
of  the  latter  state  with  provisions  like  our  statute  of  1896. 
In  the  case  of  Louisville,  N.  A.  &  C.  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  SS2,  19  Sup.  Ct.  817,  43  L.  Ed.  1081,  a 
corporation  created  in  Indiana  brought  an  action  in  the  federal 
court  in  Kentucky  against  several  Kentucky  corporations. 
There  was  a  plea  to  the  jurisdiction,  asserting  that  the  plain- 
tiff was  a  corporation  and  citizen  of  Kentucky,  of  which  state 
the  defendants  were  corporations.  There  was  a  contest  as  to 
whether  the  Indiana  corporation  had  accepted  the  provisions 
of  a  Kentucky  statute,  which  it  was  alleged  constituted  it  a 
corporation  of  Kentucky.  The  supreme  court,  on  the  ques- 
tion of  jurisdiction,  said:  ''The  acts  done  by  the  Louisville, 
New  Albany  &  Chicago  Railway  Company  under  the  statute 
of  Kentucky,  while  affording  ample  evidence  that  it  had 
accepted  the  grants  thereby  made,  can  hardly  affect  the  ques- 
tion whether  the  terms  of  these  statutes  were  sufficient  to 
make  the  company  a  corporation  of  Kentucky.  But  a  decision 
of  the  question  whether  the  plaintiff  was  or  was  not  a  corpora- 
tion of  Kentucky  does  not  appear  to  this  court  to  be  required 
for  the  disposition  of  this  case,  either  as  to  the  jurisdiction  or 
as  to  the  merits.  As  to  the  jurisdiction,  it  being  clear  that 
the  plaintiff  was  first  created  a  corporation  of  the  state  of  Indi- 
ana, even  if  it  was  afterwards  created  a  corporation  of  the  state 
of  Kentucky  also,  it  was,  and  remained  for  purposes  of  the  juris- 
diction of  the  courts  of  the  United  States,  a  citizen  of  Indiana, 
the  state  by  which  it  was  originally  created.  It  could  neither 
have  brought  suit  as  a  corporation  of  both  states  against  a  cor- 
poration or  other  citizen  of  either  state,  nor  could  it  have  sued 
or  been  sued  as  a  corporation  of  Kentucky  in  any  court  of  the 
United  States."  It  is  true  that  the  Southern  Railway  Com- 
pany became  a  corporation  of  South  Carolina  by  compliance 
with  the  act  of  1896  (Railway  Co.  v.  Thompkins,  48  S.  C.  49, 
2$  S.  E.  982),  but,  as  shown  above,  this  fact  is  not  material 
on  the  question  whether  the  Southern  Railway  Company 
thereby  became  a  citizen  of  South  Carolina  for  purposes  of 
federal  jurisdiction,  when  it  appeared  that  said  corporation 
was  originally  created  in,  and  thereby  became  a  citizen  of, 
Virginia.  Let  us  for  a  moment  examine  the  act  of  1896, 
snpra.  By  its  title  it  purports  to  provide  the  manner  in  which 
railroad  corporations,  companies  incorporated  in  other  states, 
may  become  incorporated  in  this  state.  By  the  third  section, 
quoted  abready,  it  is  provided  that  when  the  foreign  corpora- 
tion complies  with  the  provisions  and  requirements  of  the 


1  - . 


484         Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 
Calvert  V.  Southern  Ry.  Co 

act  it  (the  foreien  corporation)  shall  ipso  facto -bee 
domestic  corporatioa,  etc.  The  act  does  not  provide  I 
creation  of  a  new  and  distinct  corporation  ont  of  oatiu 
sons  or  other  corporations,  whose  citizenship  could  be  it 
to  the  new  corporation,  but  it  operates  solely  in  the 
corporation,  as  to  which  there  is  an  indispntable  presni 
that  its  corporators  are  citizens  of  the  state  originallj  c 
it.  So  to  speak,  the  only  corporator  in  the  South  C 
corporation  is  the  foreign  corporation  or  its  corporatoi 
clnsively  presnmed  to  be  citizens  of  Vii^inia.  It  woul 
clear  in  such  case  that  the  indisputable  presumption  of  i 
ship  which  attaches  to  the  foreign  corporation  for  pi 
of  federal  jurisdiction  would  follow  it  on  its  mere  adop 
a  domestic  corporation  In  another  state.  Keeping  ii 
that  the  mere  fact  that  the  Soathem  Railway  Comps 
came  a  South  Carolina  corporation  is  not  conclusive  a; 
question  of  citizenship,  as  shown  in  the  I^onisville  Tru 
Case,  supra,  and  keeping  in  mind  that  the  federal  coor 
beyond  the  mere  corporate  entity,  and  impute  to  the  o 
tion  the  citizenship  of  its  corporators,  it  would  seem  i 
ble  that  the  indispntable  presumption  of  citizenship  atl 
to  a  foreign  corporation  would  not  be  overthrown  by  t 
contrary  indisputable  presumption, — the  foreign  corpi 
by  fiUing  a  certified  copy  of  its  charter  with  the  secre 
state  and  the  county  recording  officer,  ipso  facto  be 
domestic  corporation.  Quite  a  diSerent  question  wi 
sented  in  Memphis  &  C.  R.  Co.  v.  Alabama,  2  Sup.  Ct 
L.  Ed.  518,  for  by  the  Alabama  statute,  which  sought 
corporate  the  Memphis  &  Charleston  Railroad  Coi 
there  being  a  raikoad  of  the  same  name  incorporated  i 
nessee,  it  was  provided,  among  other  things,  that  be 
subscription  to  the  capital  stock  should  be  opened  in  Al 
so  as  to  aHord  the  citizens  thereof  an  opportunity  1 
stock.  This  and  other  provisions  of  the  act  shows  t 
Alabama  corporation,  although  of  the  same  name  as  th 
nessee  corporation,  was  to  be  a  new  corporation,  comp 
natural  persons,  and  organized  under  the  laws  of  ^1 
and  hence  was  not  entitled  to  remove  to  the  federal  ( 
suit  against  it  by  the  state  of  Alabama,  for  the  use  of  J 
county  therein.  Says  Mr.  Justice  Shiras  in  the  Jame 
supra,  speaking  for  the  court,  in  language  quoted 
approval  in  the  Louisville  Trust  Co.  Case,  supra,  t 
Justice  Gray,  delivering  the  opinion  therein :  "Ii 
to  bring  such  an  artificial  body  as  a  corporation 
the  spirit  and  letter  of  that  constitution,  as  construed 
decision  of  this  court,  it  would  be  necessary  to  create 
of  natural  persons,  whose  citizenship  of  the  state  crei 
could  be  imputed  to  the  corporation  itself.  But  it  is  n 
tended  in  the  present  case  that  natural  persons  resid 
and  citizens  of  Arkansas  were,  by  the  legislation  in  qu 
created  a  corporation,  and  that,  therefore,  the  citizen! 
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individual  corporators  is  imoatabte  to  the  corporation." 
B  question  being  a  federal  question,  the  state  court  is  bound 
follow  the  decisions  thereon  by  the  United  States  supreme 
irt,  the  tribunal  invested  with  power  to  finally  determine 
h  question;  and  under  our  interpretation  of  the  decisions 
:hat  court  we  can  reach  no  other  coaclasioa  than  that  the 
jthern  Railway  Company  is  not  a  citizen  of  Sonth  Carolina, 

is  a  citizen  of  Vireinia,  for  purposes  of  federal  jurisdic- 
Q.  This  presents  a  case  of  diverse  citizenship,  which 
itled  the  defendant  company  to  remove  the  cause  to  the 
era)  court.  The  state  circuit  court.  baviuE  denied  this 
It,  and  proceeded  with  the  trial,  committed  reversible 
3r;  {or  it  is  well  settled  that  when  a  sufficient  case  for  re- 
val  is  made  in  the  state  court  the  rightful  jurisdiction  of 

state  court  comes  to  an  end,  and  no  further  proceed- 
s  can  be  properly  had  unless  in  some  form  its  jurisdiction 
restored.  Railroad  Co.  v.  Koontz,  104  U.  S.  5,  26  L.  Ed. 
;  Kern  v.  Huidekoper,  103  U.  S.  48s,  26  L.  Ed.  3S4. 
Jnder  this  view,  the  judement  of  the  circuit  court  should 
reversed,  and  it  is  so  adjudged. 

fcIVER,  C.  J.,  and  ALDRICH,  Circuit  Judge,  concur. 
lTTS,  Circuit  Judge,  concurs,  for  reasons  stated  by  him  in 
\sonv.  Railway  Co.,  41  S.  E.  "971.  POPE,  J..andTOWN- 
ND,  Circuit  Judge,  dissent. 

lAR  Y,  A.  J.  (dissenting).  This  is  an  action  by  W.  A.  Calvert, 
tizen  of  South  Carolina,  as  administrator  of  D.  C.  Calvert, 
eased,  who  was  at  the  time  of  his  death  a  citizen  of  South 
olina,  for  $10,000  damages,  resulting  from  the  alleged 
:ligent  killing  of  the  deceased  by  the  defendant  in  Abbeville 
nty,  state  of  South  Carolina,  on  the  7th  day  of  March, 
9.     The  complaint  alleges  that  on  the  7th  of  March,  1899, 

defendant  was,  and  is  now,  a  corporation  dnly  authorized 
ler  the  laws  of  the  state  of  South  Carolina  to  conduct  and 
Tate  a  general  railroad  business  in  this  state.  The 
endant,  in  its  answer,  denies  that  it  is  a  corporation  under 

taws  of  South  Carolina.     The  cause  was  called  for  trial  on 

3d  of  October,  1899,  and  upon  the  hearing  the  following 
ts  were  admitted:  "(i)  That  Southern  Railway  Company, 
the  i8tb  day  of  June,  1894,  became  a  corporation  under  the 
's  of  the  state  of  Virginia.  (2)  That  said  Southern  Rail- 
f  Company  has  complied  with  the  constitution  (article  9, 
)  and  with  the  acts  of  assembly  of  said  state  in  reference  to 
eign  corporations  doing  business  in  thisstate,  by  filing  with 

secretary  of  state  a  certified  copy  of  its  charter  on  the 
-  day  of  January,  1897,  and  by  filing  the  same  with  the  reg- 
!r  of  mesne  conveyaaces  of  Abbeville  county,  on  April—, 

6.      (3)  That  on  the day  of  July,  1899,  the  defendant 

d  with  the  clerk  of  the  court  of  common  pleas  of  Abbeville 
iDty  its  petition  for  removal  of  this  cause  to  the  circuit 
irt  of  the  United  States  for  the  district  of  South  Carolina, 
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and  accompanied  said  petition  with  a  properly  exe 
bond  as  requited  by  law.  Said  petition  and  bond  wen 
within  the  time  reqaired  by  the  statutes  of  South  Carolii 
aasweriag  the  complaint  herein.     (4)  That  thereafter,  0 

day  of  July,  1899,  the  defendant  served  apon  plai 

attorneys  its  answer  in  this  case.  (0  That  within  the 
required  by  law  the  defendant  filed  with  the  clerk  ( 
United  States  circuit  court  for  the  district  of  South  Ca 
a  certified  copy  of  the  record  in  said  cause,  and  procure 
said  cause  to  be  docketed  in  said  last-named  court, 
plaintiff  does  not  waive  its  objection  that  such  filing  and 
ing  cannot  be  made  until  the  state  court  signs  an  order 
ine  removal  of  said  cause  to  the  United  States 
(6)  That,  notwithstanding  said  proceedings  for  remov: 
plaintifi  has  procured  said  cause  to  be  docketed  upon  cal 
I  of  the  court  of  comoaon  pleas  for  Abbeville  county." 
defendant  objected  to  the  jurisdiction  of  the  court  c 
grounds:  "That  it  is  a  nonresident  of  the  state  in  whic 
suit  is  brought,  to  wit,  the  state  of  South  Carolina,  bo 
corporation  under  the  laws  of  the  state  of  Virginia;  tha' 
to  the  time  when  the  defendant  was  required  by  the  la 
Sonth  Carolina  to  answer  or  plead  to  the  complaint  t 
with  the  clerk  of  the  court  of  common  pleas  for  Abl 
county.  South  Carolina,  its  petition  for  the  removal  o 
cause  to  the  circnit  conrt  of  the  United  States  for  the  d 
of  Sontb  Carolina.  After  argument,  his  honor,  the  pre 
judge,  overruled  the  objection  by  a  formal  order,  whet 
the  defendant  appealed  upon  exceptions  assigning  en 
the  part  of  the  presidine  judge  in  refusing  to  grant  an 
removing  the  case  to  the  circuit  court  of  the  United  St 
We  approach  the  solution  of  the  question  presented 
appeal  with  feelings  expressed  by  Mr.  Justice  Douglas  ii 
nam  v.  Telephone  Co.  (N.  C.)  36  S.  E.  369,  in  which  h( 
"No  court  has  a  right  to  abandon  its  own  lawful  jurist 
when  properly  invoked,  any  more  than  it  has  to  infringi 
the  exclusive  or  paramount  jurisdiction  of  another  tri 
The  state  court  clearly  has  original  jurisdiction  of  the 
at  bar,  subject  to  be  defeated  by  the  defendant's  right 
moval,  if  such  right  exists.  Such  existing  right  of  re 
may  be  waived  by  the  defendant,  or,  rather,  it  is  lost 
claimed  in  apt  time,  and  in  strict  accordance  with  the 
of  the  statute.  The  petition,  taken  in  connection  wit 
complaint,  must  show  a  prima  facte  right  of  removal,  in 
event  it  is  the  duty  of  the  state  court  to  grant  the  order 
moval  and  stay  all  further  proceedings.  If  the  defe 
does  not  show  a  prima  facie  right,  it  is  the  duty  of  tb( 
court  to  retain  the  cause  for  such  further  proceedings  as 
be  proper.  It  is  not  a  question  of  discretion  for 
tribunal,  but  one  of  absolute  right,  involving  the  vital  1 
jurisdiction;  and  the  relinquishment  of  jurisdiction  by  < 
its  assumption  by  the  other  would  not  confer  the  right 
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moval  if  it  did  not  already  exist.  It  woald  seem  that  for  the 
purposes  of  the  motion  disputed  facts  are  properly  determina- 
ble by  the  federal  courts ;  but  the  principle  is  fully  recognized 
by  the  supreme  court  of  the  United  States  that  'the  state  court 
is  not  required  to  let  go  its  jurisdiction  until  a  case  is  made 
which,  upon  its  face,  shows  that  the  petitioner  can  remove 
the  cause  as  a  matter  of  right. '  Removal  Cases,  loo  U.  S. 
457.  474t  25  L.  Ed.  593;  Amory  v.  Amory,  95  U.  S.  186,  24 
L.  Ed.  428;  Yulee  v.  Vose,  99  U.  S.  539,  545,  25  L.  Ed.  35s; 
Stone  v.  South  Carolina,  117  U.  S.  430,  432,  6  Sup.  Ct.  799. 
29  L.  Ed.  962;  Howard  v.  Railway  Co.,  122  N.  C.  944. 
953.  954.  2Q  S.  E.  778;  Bradley  v.  Railroad  Co.,  119  N.  C. 
744,  26  S.  E.  169,  and  Id.,  Appendix,  918,  78  Fed.  387." 
The  two  recent  cases  bearing  upon  the  question  under  con- 
sideration are  Railway  Co.  v.  James,  161  U.  S.  545,  6  Sup. 
Ct.  621,  40  L.  Ed.  802,  and  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Louisville  Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817,  43  L. 
Ed.  1081.  In  the  first-mentioned  case,  Etta  James,  a  citizen 
of  Missouri,  brought  suit  against  the  St.  Louis  &  San  Fran- 
cisco Railway  Company  in  the  United  States  circuit  court  of 
Arkansas  for  the  negligent  killing  of  her  husband,  while  em- 
ployed as  a  fireman  on  one  of  the  defendant's  engines,  at 
Monett,  a  station  in  Missouri,  where  her  husband  resided. 
The  St.  Louis  &  San  Francisco  Railway  Company  was 
organized  and  incorporated  under  the  laws  of  the  state  of 
Missouri.  Thereafter  an  act  was  passed  by  the  general 
assembly  of  the  state  of  Arkansas  which  provides:  ^'That  be- 
fore any  raihroad  corporation  of  any  other  state  or  territory 
shall  be  permitted  to  avail  itself  of  the  benefits  of  this  act,  or 
any  part  thereof,  such  corporation  shall  file  with  the  secretary 
of  state  of  this  state  a  certified  copy  of  its  articles  of  incor- 
poration, if  incorporated  under  a  general  law  of  such  state  or 
territory,  or  a  certified  copy  of  thei  statute  laws  of  such  state 
or  territory  incorporating  such  company,  where  the  charter  of 
such  railroad  corporation  company  was  granted  by  special 
statute  of  such  state ;  and  upon  the  filing  of  such  articles  of 
incorporation  or  such  charter,  with  a  map  and  profile  of  the 
proposed  line  and  paying  the  fees  prescribed  by  law  for  rail- 
road charters,  such  railroad  companies  shall,  to  all  intents 
and  purposes,  become  a  railroad  corporation  of  this  state, 
subject  to  all  the  laws  of  the  state  now  in  force  or  hereafter 
enacted,  the  same  as  if  formally  incorporated  in  this  state,  any- 
thing in  its  articles  of  incorporation  or  charter  to  the  contrary 
notwithstanding;  and  such  acts  on  the  part  of  such  corpora- 
tion shall  be  conclusive  evidence  of  the  intent  of  such  cor- 
poration to  create  and  become  a  domestic  corporation."  In 
pursuance  of  said  act,  the  St.  Louis  &  San  Francisco  Railway 
Company  filed  with  the  secretary  of  state  of  the  state  of 
Arkansas  a  duly  certified  copy  of  its  articles  of  incorporation 
under  the  laws  of  Missouri,  as  required  by  said  act,  and  has 
never  been  otherwise  incorporated  under  the  laws  of  the  state 
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of  Arkansas.  The  United  States  circuit  court  of  api 
desired  the  instruction  of  the  United  States  sapreme  c 
apon  the  followine  question:  "(2)  In  view  of  the  provi: 
of  the  act  of  the  general  assembly  of  Arkansas  approved  U 
[3,  1889,  did  the  St.  Louis  &  San  Francisco  Railway  Comp 
by  filing;  a  certified  copy  of  its  articles  of  incorporation  c 
the  laws  of  Missouri  with  the  secretary  of  the  state  of  Arka 
and  continuing  to  operate  its  railroad  through  that  state 
cotne  a  citizen  of  the  state  of  Arkansas,  so  as  to  give  thi 
cuit  court  of  the  United  States  for  the  Western  distrii 
Arkansas  jnrtsdiction  of  this  action,  in  which  the  defer 
in  error  was  and  is  a  citizen  of  the  state  of  Missouri.'"  . 
qaoting  from  certain  cases,  the  court  says:  "To  fully  n 
cile  all  the  expressions  used  in  these  cases  would  be  no 
task, but  we  think  the  following  propositions  may  be  I 
deduced  from  them:  There  is  an  indisputable  legal  pres] 
tion  that  a  state  corporation,  when  aned  or  suing  in  a  ci 
court  of  the  United  States,  is  composed  of  citizens  ol 
state  which  created  it,  and  hence  such  a  corporation  is 
deemed  to  come  within  that  provision  of  the  constitntic 
the  United  States  which  confers  jurisdiction  upon  the  fd 
courts  in  'controversies  between  citizens  of  different  sti 
It  is  competent  for  a  railroad  corporation  organized  i 
the  laws  of  one  state,  when  authorized  so  to  do  by  the  coi 
of  the  state  which  created  it,  to  accept  authority  from  am 
state  to  extend  its  railroad  into  such  state,  and  to  rece 
grant  of  powers  to  own  and  control,  by  lease  or  pure 
railroads  therein,  and  to  subject  itself  to  such  rules  and 
ulationa  as  may  be  prescribed  by  the  second  state.  Suet 
islation  on  the  part  of  two  or  more  states  is  not,  in  the  abf 
of  inhibitory  legislation  by  congress,  regarded  as  witbi 
constitutional  prohibition  of  agreements  or  compacts  bet 
states.  Such  corporations  may  be  treated  by  each  ol 
states  whose  legislative  grants  tbey  accept  as  domestic 
porations.  The  presumption  that  a  corporation  is  comr 
of  citizens  of  the  states  which  created  it  accompanies 
corporation  when  it  does  business  in  another  state,  a 
may  sue  or  be  sued  in  the  federal  courts  in  such  other  sta 
a  citizen  of  the  state  of  its  original  creation.  We  are 
asked  to  extend  the  doctrine  of  indisputable  citizensh 
that,  if  a  corporation  of  one  state,  indisputably  taken,  fo 
purpose  of  federal  jurisdiction,  to  be  composed  of  citize 
such  state,  is  authorized  by  the  law  of  another  state  I 
business  therein,  and  to  be  endowed,  for  local  purposes, 
all  the  powers  and  privileges  of  a  domestic  corporation, 
adopted  corporation  shall  be  deemed  to  be  compose 
citizens  of  the  second  state  in  such  a  sense  as  to  confer  j 
diction  on  the  federal  courts  at  the  suit  of  a  citizen  o 
state  of  its  original  creation.  We  are  unwilling  to  sani 
such  an  extension  of  a  doctrine,  which,  as  heretofore  e 
lisbed,  went  to  the  very  verge  of  judicial  power.     *    *    ' 
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is  true  that  by  the  sabsequent  act  of  1889,  by  the  proviso  to  the 
second  section,  it  was  provided  that  every  railroad  corpora- 
tion of  any  other  state,  which  had  theretofore  leased  or  pur- 
chased any  railroad  in  Arkansas,  should,  within  sixty  days 
from  the  passage  of  the  act,  file  a  certified  copy  of  its  articles 
of  incorporation  or  charter  with  the  secretary  of  state,  and 
shall  thereupon  become  a  corporation  of  Arkansas,  anything 
in  its  articles  of  incorporation  or  charter  to  the  contrary  not- 
withstanding ;  and  it  appears  that  the  defendant  company  did 
accordingly  file  a  copy  of  its  articles  of  incorporation  with 
the  secretary  of  state.  But,  whatever  may  be  the  effect  of 
such  l^islation  in  the  way  of  subjecting  foreign  railroad  com- 
panies to  control  and  regulation  by  the  local  laws  of  Arkansas, 
we  cannot  concede  that  it  availed  to  create  an  Arkansas  cor- 
poration out  of  a  foreign  corporation  in  such  a  sense  as  to 
make  it  a  citizen  of  Arkansas  within  the  meaning  of  the 
federal  constitution,  so  as  to  subject  it  as  such  to  a  suit  by  a 
citizen  of  the  state  of  its  origin.  In  order  to  bring  such  an 
artificial  body  as  a  corporation  within  the  spirit  and  letter  of 
that  constitution,  as  construed  by  the  decisions  of  this  court, 
it  would  be  necessary  to  create  it  out  of  natural  persons  whose 
citizenship  of  the  state  creating  it  could  be  imputed  to  the  cor- 
poration itself." 

The  facts  in  the  James  Case  are  quite  different  from  those 
in  the  case  under  consideration,  and  raise  a  different  question. 
The  Revised  Statutes  of  the  United  States  (Supp.  1874-1891, 
pp.  611,  612)  provide:  ^^That  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a  civil  nature 
*  *  *  in  which  there  shall  be  a  controversy  between 
citizens  of  different  states.  *  *  *  And  no  civil  suit  shall  be 
brought  before  either  of  the  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant ;  but  where  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is  between  citizens 
of  different  states,  suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiff  or  the  defendant. "  In  the 
James  Case,  the  question  was  whether  the  United  States  cir- 
cuit court  of  Arkansas  had  jurisdiction  in  the  first  instance; 
while  in  this  case  the  question  is  whether  it  was  one  proper 
for  removal  to  the  United  States  circuit  court  from  the  state 
court,  that  unquestionably  had  concurrent  jurisdiction  in  the 
first  instance,  subject  to  the  right  of  removal  in  a  proper  case. 
Again,  in  the  James  Case,  the  plaintiff  did  not  have  the  right 
to  proceed  under  that  provision  of  the  statute  that  suit  might 
be  brought  in  either  of  said  courts  in  the  district  of  which  the 
plaintiff  was  an  inhabitant  (as  she  was  not  an  inhabitant  of 
Arkansas) ;  whereas  the  plaintiff  herein  had  a  right  to  sue  the 
Virginia  corporation  either  in  the  state  court  or  in  the  United 
States  circuit  court  of  South  Carolina.  The  plaintiff  in  the 
James  Case  would  have  had  no  greater  right  to  bring  suit 
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against  the  Missoari  corporation  in  the  state  com 
^kansas  than  she  had  to  commence  her  action  in  the  Ui 
States  circuit  court  oi  the  last-mentioned  state. 

In  the  case  of  Louisville,  N.  A.  &  C.  R.  Co.  t.  Loaii 
Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817,  43  L.  Ed. 
these  facts  are  stated:  "This  was  a  bill  in  eqaity,  filed  t 
9,  1890,  in  the  circait  conrt  of  the  United  States  for  tbi 
trict  of  Kentacky,  by  the  Louisville,  New  Albany  &  Chi 
Railway  Company,  described  as  a  'corporation  daly  org^ai 
and  existing  nnder  the  laws  of  the  state  of  Indiana,' ag 
the  Ohio  Valley  Improvement  &  Contract  Company, 
Richmond,  Nicholasville,  Irvine  &  Beattyville  Railway  < 
pany,  and  the  Louisville  Trust  Company,  all  corporatioi 
the  state  of  Kentucky,  and  other  citizens  of  Kenti 
of  New  York,  and  of  Illinois,  for  the  cancellatio 
a  contract  between  the  New  Albany  Company  and 
Construction  Company,  of  a  guaranty  indorsed  by  the 
Albany  Company  in  accordance  with  that  contract, 
bonds  issaed  by  the  Beattyville  Company  and  held  bj 
other  defendants,  and  for  an  injunction  against  suits  there 
A  plea  to  the  jurisdiction,  asserting  that  the  plaintiff  n 
corporation  and  a  citizen  of  Kentucky,  was  overruled, 
disposing  of  the  appeal  to  the  United  States  supreme  c 
Mr.  Justice  Gray  says:  "The  plaintiff,  the  Louisville, 
Albany  &  Chicago  Railway  Company,  undoubtedly  beca 
corporation  of  the  state  of  Indiana  in  1873  by  its  incor; 
tion  according  to  the  general  statute  of  1865  of  that  s 
Whether  it  afterwards  became  a  corporation  of  the  stai 
Kentucky  also  was  strongly  contested  at  the  bar,  and  dep 
apon  the  legal  effect  of  the  statute  of  Kentucky  of 
*  *  *  This  court  has  often  recognized  that  a  corpon 
of  one  state  may  be  made  a  corporation  of  another  stat' 
the  legislature  of  that  state,  in  regard  to  property  and 
within  its  territorial  jurisdiction.  Railroad  Co.  v.  Whc 
I  Black,  286,  297,  17  L.  Ed.  130;  Railroad  Co.  v.  Harri 
Wall.  65,  82,  20  L.  Ed.  3M;  RailwayCo.  v.  WhittoD,  13  ^ 
270,  283,  20  L.  Ed.  S7i;  Railroad  Co.  v.  Vance,  96  C 
450,  4^7,  24  L.  Ed.  752 ;  Memphis  &  C.  R.  Co.  v.  Alab 
107  U.  S.  581,  2  Sup.  Ct.  432.  27  L.  Ed.  518;  Clai 
Barnard,  108  U.  S.  436,  451,  452.  2  Sup.  Ct.  878,  27  L 
780;  Stone  V.  Trust  Co.,  116  U.  S.  307.  334.  6  Sup.  Ct. 
388,  1191,  29  L.  Ed.  631;  Graham  v.  Railroad  Co.,  118  \ 
161,  169,  6  Sup.  Ct.  1009,  30  L.  Ed.  196;  Gerling  v.  Rai! 
Co..  151  U.  S.  673.  677.  14  Sup.  Ct.  533.  38  L.  Ed.  3"- 
this  court  has  repeatedly  said  that,  in  order  to  make  a  cor] 
tioD  already  in  existence  under  the  laws  of  one  state  a 
poratton  of  another  state,  'the  langai^e  nsed  must  i 
creation  or  adoption  in  snch  form  as  to  confer  the  powers 
ally  exercised  over  corporations  by  the  state  or  by  the  1^ 
tnre,  and  such  allegiance  as  a  state  corporation  owes  to  its 
tor.    The  mere  grant  of  privileges  or  powers  to  it  as  an  exi 
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corporation,  without  more,  does  not  do  this. '  Pennsylvania  R. 
Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.,  ii8  U.  S.  290,  296,  6  Sup. 
Ct.  1094,  30  L.  Ed.  83;  Goodlett  v.  Railroad  Co.,  122  U.  S. 
391,  405,  408,  7  Sup.  Ct.  I2S4,  30  L.  Ed.  1230;  Railway  Co. 
V.  James,  161  U.  S.  545,  561,  16  Sup.  Ct.  621,  40  L.  Ed.  802. 
The  acts  done  by  the  Louisville,  New  Albany  &  Chicago  Rail- 
way G)mpany  under  the  statutes  of  Kentucky,  while  affording 
ample  evidence  that  it  had  accepted  the  grants  thereby  made, 
can  hardly  afiect  the  question  whether  the  terms  of  those 
statutes  were  sufficient  to  make  the  company  a  corporation  of 
Kentucky.  But  a  decision  of  the  question  whether  the  plain- 
tiff was  or  was  not  a  corporation  of  Kentucky  does  not  appear 
to  this  court  to  be  required  for  the  disposition  of  this  case 
either  as  to  the  jurisdiction  or  as  to  the  merits.  As  to  the 
jurisdiction,  it  being  clear  that  the  plaintiff  was  first  created 
a  corporation  of  the  state  of  Indiana,  even  if  it  was  afterwards 
created  a  corporation  of  the  state  of  Kentucky  also,  it  was 
and  remained,  for  the  purposes  of  the  jurisdiction  of  the  courts 
of  the  United  States,  a  citizen  of  Indiana,  the  state  by  which  it 
was  originally  created.  It  could  neither  have  brought  a  suit  as 
a  corporation  of  both  states  against  a  corporation  or  other 
citizens  of  either  state,  nor  could  it  have  sued  or  been  sued  as 
a  corporation  of  Kentucky  in  any  court  of  the  United  States. 
Railroad  Co.  v.  Wheeler,  i  Black,  286,  17  L.  Ed.  130;  Rail- 
way Co.  V.  James,  161  U.  S.  545,  16  Sup.  Ct.  621,  40  L. 
Ed.  802;  Railroad  Co.  v.  Steele,  167  U.  S.  659,  663,  17 
Sap.  Ct.  925,  42  L.  Ed.  31 S;  Steamship  Co.  v.  Kane,  170  U. 
S.  100,  106,  18  Sup.  Ct.  526,  42  L.  Ed.  964."  The  language 
of  Mr.  Justice  Gray,  when  he  says:  ''But  a  decision  of  the 
question  whether  the  plaintiff  was  or  was  not  a  corporation  of 
Kentucky  does  not  appear  to  this  court  to  be  required  for  the 
disposition  of  this  case,  either  as  to  the  jurisdiction  or  as  to 
the  merits," — is  made  clear  in  the  light  of  the  authorities. 
In  Black's  Dillon  on  Removal  of  Causes  (section  loi)  it  is 
said:  ''If  a  corporation  already  enjoying  corporate  existence 
Qnder  the  laws  of  one  state  receives  also  a  charter  from 
another  state,  it  becomes,  for  purposes  of  jurisdiction,  a  citizen 
of  each  of  those  states.  When  it  appears  as  plaintiff  or 
defendant  in  the  courts  of  either  of  these  states  or  in  the  federal 
courts  sitting  therein,  in  its  capacity  as  a  corporation  of  that 
state,  it  is  regarded  as  a  citizen  of  that  state  alone,  and  it 
cannot  either  invoke  or  deny  the  federal  jurisdiction  on  the 
KTounds  of  its  being  a  citizen  of  the  other  state.  For  a  while 
a  corporation  may  be  a  citizen  of  two  or  more  states,  accord- 
ing to  the  forum  in  which  it  appears,  or  the  origin  of  the  cause 
of  action,  yet  it  cannot  be  at  the  same  time,  and  for  the  pur- 
poses of  jurisdiction  in  one  and  the  same  suit,  a  citizen  of  two 
or  more  states.  'It  has  no  legal  existence  in  either  state  ex- 
cept by  the  law  of  the  state;  and  neither  state  could  confer  on 
it  a  corporate  existence  in  the  other,  nor  add  to  or  diminish 
the  powers  to  be  there  exercised.     It  may,  indeed,  be  com- 
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poaed  of  and  represent,  under  the  corporate  name,  the  si 
natural  persons.  Bat  the  leeal  entity  or  person  wbich  e 
by  force  of  law,  can  have  no  existence  beyond  the  limit 
the  state  or  sovereienty  which  brings  it  into  life  and  enc 
it  with  its  faculties  and  powers. '  At  this  day  it  mnst  bt 
garded  as  settled  beyond  doubt  or  controversy  that  two  sti 
of  the  Union  cannot,  by  their  joint  action,  create  a  corpi 
tion  which  will  be  regarded  as  a  single  corporate  entity, 
for  jarisdictional  purposes  a  citizen  of  each  state  which  joi 
ID  creating  it.  One  state  may  create  a  corporation  of  a  gi 
name,  and  the  legislatnre  of  an  adjoining  state  may  dec 
that  the  same  legal  entity  shall  be  or  become  a  corporatio: 
that  state  as  well,  and  shall  be  entitled  to  exercise  within 
borders,  by  the  same  board  of  directors  and  officers,  all  o: 
corporate  functions.  Nevertheless,  the  result  of  such  legi 
tion  is  not  to  create  a  single  corporation,  but  two  corpt 
tions  of  the  same  name,  having  a  difierent  paternity, 
follows  that  when  a  corporation  is  chartered  by  two  states,  i 
as  to  all  its  doings  in  each  of  tbose  states,  and  to  all  cla 
and  liabilities  accruing  against  it  there,  a  citizen  of  that  sti 
and  if  it  is  sued  in  the  courts  of  that  state  by  a  citizen  ther 
it  cannot  remove  the  cause  to  the  federal  court  on  the  gro 
of  its  citizenship  in  the  other  state."  The  text  is  amply 
tained  by  the  authorities  cited  in  the  footnotes  to  this  sect 
as  well  as  by  those  discussed  in  the  James  Case  and  in 
case  of  Debnam  v.  Sontbera  Bell  Telephone  Co..  36  S 
369. 

In  the  case  of  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Louisi 
Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817,  43  L.  Ed.  roSi, 
court,  we  think,  decided  correctly  that  the  Indiana  corpora 
had  the  right  to  bring  an  action  in  the  United  States  cir 
court  of  Kentucky  against  a  citizen  of  Kentucky,  even  tho 
there  was  a  corporation  created  under  the  laws  of  Kentn 
with  the  same  name,  same  corporators,  and  for  the  same  1 
poses  as  the  Indiana  corporation;  thus  recoenizing,  as 
have  hereinbefore  stated,  that  the  two  corporations  are  : 
arate  entities.  It  must  be  remembered  that  the  Soutb 
Railway  Company  is  not  sued  as  a  corporation  of  Virgi 
bat  the  allegations  of  the  complaint  are  that  the  defendac 
a  corporation  duly  authorized  under  the  laws  of  the  slat 
South  Carolina  to  operate  a  general  railroad  business  in 
state, — an  entirely  different  entity  from  the  Virginia  corpi 
tion.  If,  as  it  is  alleged  in  the  complaint,  the  defendai 
a  corporation  of  the  state  of  South  Carolina,  then  there  ti 
indisputable  legal  presumption  that  it  is  composed  of  citii 
of  the  state  which  created  it,  and  therefore  it  cannot  be  shi 
that  it  is  composed  of  a  citizen  01  citizens  of  the  stat< 
Vi^inia. 

In  commenting  on  the  following  case,  the  conrt,  in  Rail' 
Co.  V.  James,  says:  "Marshall  v.  Railroad  Co.,  16  How.  ; 
14  L.  Ed.  95^,  was  a  case  tried  in  the  circuit  conrt  of 
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United  States  for  the  district  of  Maryland,  wherein  the  plain* 
tiff  alleged  that  he  was  a  citizen  of  the  state  of  Virginia,  and 
that  the  Baltimore  &  Ohio  Railroad  Company,  the  defendant, 
was  a  body  corporate  by  an  act  of  the  general  assembly  of 
Maryland ;  and  it  was  suggested,  when  the  case  came  into 
this  court,  that  such  an  averment  was  insufficient  to  show  juris- 
diction in  the  courts  of  the  United  States  over  the  suits,  and 
it  was  denied  that  the  decision  in  Railroad  Co.  v.  Letson,  2 
How.  497,  II  L.  Ed.  353,  sanctioned  it;  or,  if  some  of  the 
doctrines  there  advanced  seemed  to  do  so,  it  was  said  that 
they  were  extrajudicial,  and  therefore  not  authoritatives. 
Several  judges  dissented;  but  the  court,  speaking  through  Mr. 
Justice  Grier,  held  that:  'If  the  declaration  set  forth  facts 
from  which  the  citizenship  of  the  parties  may  be  presumed  or 
legally  inferred,  it  is  sufficient.  The  presumption  arising 
from  the  habitat  of  a  corporation  in  the  place  of  its  creation 
being  conclusive  as  to  the  residence  or  citizenship  of  those 
who  use  the  corporate  name  and  exercise  the  faculties  con- 
ferred by  it,  the  allegation  that  ''the  defendants  are  a  body 
corporate  by  the  act  of  the  general  assembly  of  Maryland"  is 
a  sufficient  averment  that  the  real  defendants  are  citizens  of 
that  state.'" 

As  the  plaintiff  and  the  corporation  against  which  he  has 
brought  his  action  are  citizens  of  the  same  state,  there  is  no 
question  of  diverse  citizenship,  and  no  federal  question  is  in- 
volved. 

Section  8,  art.  9,  Const,  is  as  follows:  "Sec.  8.  The  gen- 
eral assembly  shall  not  grant  to  any  foreign  corporation  or 
association  a  license  to  build,  operate  or  lease  any  railroad  in 
this  state;  but  in  all  cases  where  a  railroad  is  to  be  built  or 
operated,  or  is  now  being  operated,  in  this  state,  and  the 
same  shall  be  partly  in  this  state  and  partly  in  another  state 
or  in  other  states,  the  owners  or  projectors  thereof  shall  first 
become  incorporated  under  the  laws  of  this  state;  nor  shall 
any  foreign  corporation  or  association  lease  or  operate  any 
railroad  in  this  state,  or  purchase  the  same  or  any  interest 
therein.  Consolidation  of  any  railroad  lines  and  corporations 
in  this  state  with  others  shall  be  allowed  only  where  the  con- 
solidated company  shall  become  a  domestic  corporation  of 
this  state.  No  general  or  special  law  shall  ever  be  passed  for 
the  benefit  of  any  foreign  corporation  operating  a  raihroad 
onder  an  existing  license  of  this  state  or  under  any  existing 
lease,  and  no  grant  of  any  right  or  privilege  and  no  exemption 
from  any  burden  shall  be  made  to  any  such  foreign  corpora- 
tion except  upon  the  condition  that  the  owners  or  stockholders 
thereof  shall  first  organize  a  corporation  in  this  state  under 
the  laws  thereof,  and  shall  thereafter  operate  and  manage  the 
same  and  the  business  thereof  under  said  domestic  charter." 
Under  this  section  a  foreign  corporation  is  expressly  and  em- 
phatically prohibited  from  operating  a  railroad  in  this  state. 
Bat  the  constitution  provides  that  a  foreign  corporation,  after 
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it  has  first  beeo  created  a  domestic  corporation  under 
laws  of  this  state,  shall  have  the  rieht  to  operate  a  rail 
in  this  state.  The  framers  of  the  constitatton,  ai 
foreseeine  the  complication  that  might  arise  onless 
clearly  expressed  how  a  foreign  corporation  was  to  be  ere 
a  domestic  corporation,  and  as  if  to  prevent  a  foreiencori 
tioo  from  contendine  at  one  time  that  it  was  a  domestic 
poration  and  at  another  time  that  it  was  not,  wisely  prov 
the  manner  in  which  it  could  become  a  domestic  corpora 
In  order  that  a  foreign  corporation  might  become  a  dom 
corporation,  and  exercise  the  rights  and  privileges  herei 
fore  mentioned,  it  was  necessary  that  the  ^^owners  or  s 
holders  thereof  should  first  organize  a  corporation  in 
state,  under  the  laws  thereof,  and  should  thereafter  op4 
and  mau^e  the  same  and  the  business  thereof  under 
domestic  charter."  (Italics  onrs.)  The  intention  wa 
meet  the  requirements  of  the  laws  of  the  United  States 
ferring  upon  the  plaintiff  the  right  to  have  the  case  trit 
the  state  court.  In  the  agreed  statement  of  facts  it 
admitted  that  the  Southern  Railway  Company,  on  the 
of  June,  1S94,  became  a  corporation  under  the  laws  of 
state  of  Virginia;  that  said  Southern  Railway  Company 
complied  with  the  constttntion  (article  9,  §  S)  and  with 
acts  of  assembly  of  said  state,  in  reference  to  foreign  corp 
tions  doing  business  in  this  state  by  filing  with  the  secre 
of  state  a  certified  copy  of  its  charter.  If  the  Sonthem  I 
way  Company  has  complied  with  the  requirements  of 
constitution,  then  it  is  iu  every  respect  a  domestic  corporal 
and  was  not  entitled  to  the  removal.  In  the  case  of  Stal 
Tompkins,  43  S.  C.  49,  25  S.  E.  982,  the  court  construed 
"act  to  provide  the  manner  in  which  railroad  corporat 
incorporated  under  the  laws  of  other  states  or  countries  ma] 
come  incorporated  in  this  state"  (23  St.  at  Large,  p.  114), 
held  that  "under  the  third  section  of  said  act  a  foreign 
poration  complying  with  the  provisions  of  said  act  ipso  fi 
becomes  a  domestic  corporation,  enjoying  the  rights  and 
iect  to  the  liabilities  of  domestic  corporations,  'as  fully  : 
it  were  originally  created  under  the  laws  of  this  state.'  " 
this  is  a  correct  statement  of  the  law,  it  necessarily  foil 
that  the  case  herein  was  not  removable,  and  if  it  is  not  a 
rect  statement  of  the  law  the  case  of  State  v.  Tompkins  shi 
be  overruled.  The  right  of  the  Southern  Railway  ComF 
to  the  removal  is  not  to  be  determined  by  the  act  of  in 
poration  alone,  but  likewise  by  the  provisions  of  the  const 
tioo,  which  are  to  be  construed  in  connection  with  the 
When  so  construed,  it  will  be  seen  that  the  defendant  ii 
every  respect  a  domestic  corporation. 

In  this  connection  the  language  of  the  court  in  Debnac 
Telephone  Co.  (N.  C.)  36  S.  E.  269,  is  appropriate,  to  ' 
"Having  thns  decided  that  the  act  in  question  does 
license,  or  pretend  to  licease,  but  in  legal  intention  and  el 
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creates  a  domestic  corporation,  we  come  to  the  final  question* 
—whether  a  corporation  so  domesticated  can  remove  an  action 
into  the  federal  courts  solely  by  virtue  of  its  prior  incorpora- 
tion by  some  other  state.  In  the  case  at  bar  the  defendant 
voluntarily  took  advantage  of  the  act  and  became  a  domestic 
corporation,  certainly  as  far  as  that  act  could  make  it  so.  It 
held  itself  out  to  the  people  of  North  Carolina  as  a  domestic 
corporation  in  order  to  obtain  their  business,  and  at  the  same 
time  evade  the  penalties  attached  to  the  transaction  of  any 
business  by  a  foreign  corporation,  after  all  comity  had  been 
withdrawn  by  legislative  authority.  The  plaintiff  had  sued 
the  defendant  as  a  domestic  corporation  of  this  state,  and  in 
that  capacity  only,  and  states  a  cause  of  action  that  presents 
no  element  whatsoever  of  a  federal  question.  He  simply 
seeks  to  recover  damages  for  personal  injuries  inflicted  upon 
him  by  the  defendant's  servants,  who  dropped  an  iron  bar 
upon  his  head  while  he  was  walking  the  public  streets  of  an 
incorporated  city.  Admitting  that  the  defendant  exists  in  a 
dual  capacity  as  a  corporation  under  the  laws  of  New  York 
as  well  as  of  North  Carolina,  the  plaintiff  elected  to  sue  it  in 
the  latter  capacity.  In  fact,  we  do  not  see  how  he  could  well 
have  sued  it  in  any  other  capacity.  Forbidden  by  law  to  do 
any  business  as  a  foreign  corporation,  and  holding  itself  out 
as  a  domestic  corporation,  was  not  the  plaintiff  forced  to  pre- 
sume that  he  was  injured  by  the  defendant  in  the  transaction 
of  its  business  as  a  domestic  corporation?  Is  it  not  a  legal 
presumption  that  the  defendant  was  acting  in  the  capacity  in 
which  alone  it  could  lawfully  transact  any  business?"  We  do 
not  see  how  any  other  conclusion  can  be  reached  than  that 
this  case  is  not  one  for  removal,  unless  the  United  States 
supreme  court  has  repudiated  the  doctrine  enunciated  in  sec- 
tion loi  of  Black's  Dillon  on  Removal  of  Causes,  which  is 
affirmed  in  cases  cited  with  approval  by  that  court  in  the  cases 
of  Railway  Co.  v.  James  and  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Lonisville  Trust  Co.,  hereinbefore  mentioned.  The  question 
whether  the  defendant  is  a  corporation  of  South  Carolina,  as 
alleged  in  the  complaint,  is  to  be  determined  by  the  state 
court,  and  has  already  been  decided  in  the  affirmative  at  the 
instance  of  the  Southern  Railway  Company.  But,  even  if  it 
should  decide  that  the  defendant  is  not  a  corporation  created 
nnder  the  laws  of  South  Carolina,  it  would  not  order  the  case 
removed  to  the  United  States  circuit  court,  but  dismiss  the 
action  by  reason  of  the  failure  of  the  plaintiff  to  sustain  the 
allegation  of  the  complaint  that  the  defendant  is  a  corporation 
of  this  state. 

The  judgment  of  this  court  should  be  that  the  judgment  of 
the  circuit  court  be  affirmed. 

POPE,  J.,  concurs. 

TOWNSEND,  Circuit  Judge.  As  defendant  admits  com- 
plying with  constitution  and  act  of  legislature  in  agreed  state- 
ment, I  concur. 
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(Supreme  Court  o/ South  Carolina,  May  6,  /got.) 

(41  S.  E.  Rep.  971.) 

Foreign  Corporftlions — R«moval  of  Cauaea.* 

A  railroad  company  incorporated  under  the  Una  of  another 
a  nonresident  of  Soutb  Carolina  for  Ibe  purpoaea  of  removal  of 
to  a  federal  court,  though  it  has  complied  nith  the  requirementa 
of  March  19,  1S96,  providing-  that  thereupon  such  corporatioi 
become  a  domeatic  corporation,  with  all  the  righta  and  liabilitiea  t 

Gary,  A.  J.,  Pope,  J.,  and  Towusend,  Circuit  Judge,  disaenttn 

Petition  for    rebearine   giBDted. '  Affirmed. 

For  former  opinion,  see  36  S.  E.  Tor. 

JONES,  J.  For  reasons  stated  in  an  opinion  prepai 
me  in  the  case  of  Calvert  v.  Railway  Co.,  41  S.  E.  g63, 
was  heard  with  this  case,  and  stated  also  in  an  opinion  i 
case,  and  reported  herewith,  on  its  original  beariog,  I 
the  circuit  conrt  committed  reversible  error  in  refaaiag 
move  the  cause  to  the  federal  conrt,  and  in  proceeding 
the  trial.  Under  this  view,  the  other  questions  presen 
the  exceptions  do  not  properly  arise  and  need  not  bi 
sidered. 

Jodement  reversed. 

McIVER,  C.  J.,  and  ALDRICH.  Circuit  Jodge.  o 

WATTS,  Circuit  Judee  (concnrringr).  The  qnestioi 
beine  a  federal  question,  the  state  conrt  is  bound  to  folic 
decision  thereon  by  the  United  States  supreme  com 
tribunal  invested  with  power  to  finally  determine  such 
tions;  and  under  my  construction  of  the  decisions  o 
court  in  the  case  of  Railway  Co.  v.  James,  161  U.  S.  ( 
Sup.  Ct.  621,  40  L.  Ed.  802,  and  Louisville,  N.  A.  &  C.  J 
V.  Louisville  Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817, 
Ed.  loSi,  and  other  cases  quoted  by  Mr.  Associate  J 
JONES  in  his  opinion  in  Calvert  v.  Railway  Co.,  supra, 
not  do  otherwise  than  concur  in  the  opinion  of  Mr.  J 
JONES.  At  the  same  time,  I  concur  in  so  much  of  the 
ion  of  Mr.  Justice  GARY  which  states  that  we  are  I 
either  to  follow  the  principles  announced  by  our  supreme 
in  State  v.  Thompkina,  48  S.  C.  49.  25  S.  E.  982,  or  it  s 
be  overraled.  My  opinion  is  that  these  opinions  <; 
supra  will  have  the  effect  of  overruling  the  Thompkins 
and  that  case  will  necessarily  be  overruled  when  pri 
brought  before  the  conrt. 

GARY,  A.  J.  (dissenting).     This  is  an  action  by  the  a 

jstrator  of  the  estate  of  Noah  Y.  Wilson,  deceased,  a  citi 

Lexington  county,  state  of  South  Carolina,  for  damages 

ing  from  the  alleged  negligent  killing  of  the  deceased  b 

"See  preceding  caee  and  foot-note. 
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defendant,  at  Winnsboro,  S.  C,  a  station  on  the  railroad  of  the 
defendant,  and  resulted  in  a  judgment  in  favor  of  the  plaintiff 
for  $4, 50a  The  corporate  existence  of  the  defendant  is  thus 
alleged  in  the  complaint:  ^'(2)  That  the  defendant,  the 
Southern  Railway  Company,  is  a  corporation  created  and 
existing  under  the  laws  of  this  state,  and  was  at  the  time  here- 
inafter mentioned,  controlling  and  operating,  as  owner  there- 
of, a  railroad  known  as  the  Charlotte,  Columbia  &  Augusta 
Railroad  (a  corporation  duly  created  under  the  laws  of  this 
state)  extending  from  Charlotte,  in  the  estate  of  North  Caro- 
lina, through  the  state  of  South  Carolina  to  the  city  of  Au- 
gusta, inthe  state  of  Georgia,  and  having  stations  along  said 
railroad  in  the  county  of  Fairfield,  in  the  state  of  South 
Carolina,  for  the  transaction  of  business;  and  also  has,  in  the 
city  of  Columbia,  S.  C,  offices  where  it  transacts  and 
manages  its  business;  and  the  defendant  owned  and 
operated,  and  now  owns  and  operates,  the  locomotives, 
cars,  and  other  appurtenances  of  said  railroad."  The 
complaint  also  alleges  that  the  defendant  violated  the 
ordinance  of  the  town  of  Winnsboro  making  it  a  misde- 
meanor '4or  any  person  or  persons  to  run,  or  cause  to  be  run, 
any  train  of  cars  through  the  town  of  Winnsboro  at  a 
greater  rate  of  speed  than  six  (6)  miles  per  hour." 

The  defendant  answered  the  complaint  as  follows:  ''For  the 
first  defense:  (i)  Denies  each  and  every  allegation  therein 
contained  except  so  much  thereof  as  is  hereinafter  admitted. 
(2)  Alleges  that  it  is,  and  was  at  the  time  of  the  commence- 
ment of  this  action  and  at  the  times  hereinafter  mentioned, 
a  corporation  duly  chartered  and  organized  under  and  by  the 
laws  of  the  state  of  Virginia,  and  a  citizen  thereof,  with 
authority,  under  its  charter,  to  purchase  and  lease  railroads, 
both  inside  and  outside  the  state  of  Virginia.  (3)  That  on 
or  about  the  loth  day  of  July,  1894,  the  defendant  purchased 
the  Charlotte,  Columbia  &  Augusta  Railroad,  at  a  foreclosure 
sale  under  decree  of  foreclosure  and  sale  rendered  in  a  suit  in 
the  United  States  circuit  court  for  the  Fourth  circuit  in  the 
district  of  South  Carolina,  upon  a  mortgage  made  by  said 
the  Charlotte,  Columbia  &  Augusta  Railroad  Company 
of  said  railroad;  that  said  Charlotte,  Columbia  &  Au- 
gusta Railroad  was  a  line  of  railway  extending  from  the  city 
of  Charlotte,  in  the  state  of  North  Carolina,  through  the 
state  of  South  Carolina  to  the  city  of  Augusta,  in  the 
state  of  Georgia,  and  a  connecting  link  in  a  through  line  of 
railway  owned,  controlled,  and  operated  by  defendant,  having 
termini  in  different  states,  and  as  such  constituted  part  of  the 
machinery  whereby  defendant  carried  commerce  between  the 
state;  and  said  railroad  is  now  owned,  controlled,  and  operated 
by  defendant  as  one  of  the  connecting  links  in  the  said  through 
line  of  railway  of  this  defendant  company.  (4)  That  among 
the  laws  of  the  state  of  South  Carolina,  under  and  by  virtue 
of  which  defendant  purchased  and  is  now  operating  the  afore- 

S  R  R  R— 32 


49S         Vol  5  R  R  R— Vol  28  Au  &  Emg  R  Cas,  N  S 
WllMD  V.  Southern  Ey.  Co 

said  railroad  in  the  state  of  Soath  Carolina,  is  an  act 
general  assembly  of  said  state  entitled  'An  act  to  decla 
terms  on  which  foreign  corporations  may  carry  on  bi 
and  own  property  in  the  state  of  South  Carolina,' ap 
December  20,  1893  (21  St.  at  Large,  p.  409).  and  dei 
alleees  that  on  the — - — day  of  July,  1894.  it  f ally  complii 
the  terms  and  conditions  of  said  act,  and  has  since  saii 

80  complied.     (5)  That  on  the day  of  Jannary,  i8< 

defendant  did  file  in  the  ofBce  of  the  secretary  of  state 
state  of  Soath  Carolina  a  copy  of  its  charter,  authentic 
the  manner  directed  by  law  for  the  authentication  of  tl 
utes  of  the  state  of  Virginia,  under  whose  laws  it  was  eh: 

and  organized,  and  did  farther,  prior  to  the day  1 

1899,  and  prior  to  the  alleged  injury  to  the  plaintiS's  inl 
cause  a  copy  oE  said  charter  to  be  recorded  in  the  office 
register  of  mesne  conveyances  in  the  counties  of  said  ! 
which  it  was  carrying  on  its  business ;  that  said  act: 
done  in  compliance  with  the  act  of  the  general  assen 
South  Carolina,  entitled  'An  act  to  provide  the  mac 
which  railroad  companies,  incorporated  under  the  li 
other  states  or  countries,  may  become  incorporated  1 
state,'  approved  March  19,  1896;  but  defendant  allege 
by  such  acts  it  did  not  deprive  itself  of  the  right  as  a  cit 
the  state  of  Virginia  to  remove  canses  and  actions  b 
against  it  by  the  citizens  of  South  Carolina  in  the  coi 
this  state  to  the  United  States  circuit  courts  sitting  i 
state  under  the  act  of  congress  in  such  case  made  an 
vided,  nor  did  such  acts  done  by  it  deprive  such  federal 
of  the  jurisdiction  to  hear  and  determine  such  canses  w 
removed."  The  answer  also  set  up  as  a  second  defeni 
the  plaintiff's  intestate  was  a  trespasser,  and  was  gi 
contributory  negligence. 

After  bearing  argument  on  defendant's  petition  for  re 
on  the  ground  ol  diverse  citizenship,  bis  honor  the  pn 
ju^e  granted  the  following  order:  "A  petition  and  boi 
the  removal  of  this  case  to  the  circuit  court  of  the  1 
States  for  the  district  of  Sooth  Carolina  was  duly  filed  i 
court  by  the  defendant,  and  its  counsel  now  present 
petition  and  bond,  and  asks  the  court  to  accept  said  pi 
and  bond,  and  proceed  no  farther  with  this  suit,  exc 
pass  an  order  to  remove  the  record  into  the  United 
court.  I  am  of  the  opinion  that  by  compliance  wit 
act  of  the  general  assembly  of  South  Carolina  apg 
March  9,  1896,  the  defendant  has  become  a  citizen  c 
state,  and  hence  there  is  no  diverse  citizenship  to  entit 
defendant  to  an  order  of  removal  The  motion  for  sucl 
be  refused,  and  it  is  so  ordered. " 

The  defendant  immediately  served  notice  of  appet 
exceptions  on  the  plaintiff.  The  record  contains  the  f 
ing  statement  of  facts:  "After  the  service  of  said  not 
appeal,  the  case  was  called  for  trial.     The  defendant  ob 
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to  proceeding  to  trial,  on  the  ground  that  the  court  had  no 
jurisdiction.  It  further  objected  to  proceeding  with  the  trial 
of  the  case  upon  the  ground  that  the  notice  of  appeal  which 
had  been  served  operated  as  a  supersedeas,  and  that,  until 
such  appeal  should  be  heard,  the  court  could  not  proceed 
with  the  trial.  Both  objections  were  overruled,  and  the 
presiding  judge  ordered,  against  such  objections  of  the  defend- 
ant, the  case  to  proceed  to  trial  and,  thereupon  a  jury  was 
impaneled  to  try  the  cause.  The  plaintiff  introduced  testi- 
mony tending  to  maintain  and  prove  the  allegations  of  his 
complaint.  The  defendant  introduced  testimony  tending  to 
disprove  the  allegations  of  the  complaint,  and  to  maintain 
and  prove  the  defenses  set  up  in  its  answer." 

The  defendant  appealed  upon  the  following  exceptions :  ''To 
the  order  refusing  to  remove  cause:  (i)  Excepts  because  the 
presiding  judge  erred,  as  a  matter  of  law,  in  holding  that 
defendant,  by  complying  with  the  act  of  March  9,  1896,  of  the 
state  of  Sonth  Carolina,  in  filing  its  charter  in  the  secretary  of 
state's  office,  became  a  corporation  and  a  citizen  of  the  state 
of  Sooth  Carolina,  and  hence  could  not  remove  the  said  case 
to  the  federal  court.  (2)  Excepts  because  the  presiding  judge 
erred,  as  a  matter  of  law,  in  not  deciding  that,  notwitbstand- 
ine  such  compliance  with  the  act,  the  defendant,  for  purposes 
of  jurisdiction  in  the  federal  courts,  still  remained  a  citizen  of 
the  state  of  Virginia,  and  upon  the  face  of  the  record  was 
entitled  to  an  order  of  removal.  (3)  Because  the  presiding 
judge  erred,  as  a  matter  of  law,  in  refusing  to  accept  said 
petition  and  bond,  and  proceed  no  further  in  said  suit."  ''To 
the  ruling  compelling  defendant  to  proceed  to  trial :  (4)  Ex- 
cepts because  the  presiding  judge  erred»asa  matter  of  law,  in 
ordering,  against  the  protest  of  defendant,  the  said  case  to 
proceed  to  trial  in  said  court,  and  in  proceeding  to  try  said 
case,  against  the  objection  of  the  defendant  to  the  jurisdiction 
of  said  court.  (5)  Excepts  because  the  presiding  judge  erred, 
as  a  matter  of  law,  in  holiling  that  the  notice  of  appeal  served 
upon  plaintiff  did  not  operate  as  a  supersedeas  to  stay  all 
farther  proceedings  in  said  court  until  said  appeal  could  be 
heard  by  the  supreme  court,  and  in  directing  that  the  said 
case  should  proceed  to  trial,  notwithstanding  defendant's  ob- 
jection." "To  the  judgment  and  ruling  of  the  court:  (6) 
Excepts  because  the  presiding  judge  erred,  as  a  matter  of  law, 
in  changing  the  jury  the  plaintiff's  first  request,  which  was  as 
follows:  'First.  That  the  violation  of  a  statute  or  a  valid 
municipal  ordinance  regulating  the  speed  of  railroad  trains  is 
negligence,  and  whether  such  negligence  under  any  given  cir- 
cumstances be  gross,  or  reckless,  or  willful,  is  a  question  for 
the  jury;'  whereas  he  should  have  charged  them  that  the  vio- 
lation of  such  statute  or  ordinance  is  only  a  circumstance  from 
which  the  jury  may  infer  negligence." 

This  case  was  heard  in  connection  with  the  case  of  Calvert 
V.  Southern  Ry.  Co.  by  the  supreme  court  in  banc,  and  as  the 
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qaestton  of  removal  is  involved  in  both  cases,  and  ^ 
■ole  qnestion  in  the  case  of  Calvert  v.  Sonthem  Ry.  • 
have  selected  that  as  the  case  in  which  to  set  oat  at  Icd 
views  of  this  court  apon  that  qaestion.  What  was  th( 
disposed  of  the  questions  raised  b;  the  exceptions  in  tl 
relating  to  the  rigbt  to  removal 

We  proceed  to  a  coasideratioD  of  the  exceptions  to  I 
insa  compelliog  the  defendant  to  proceed  to  trial  In  1 
place,  the  facts  upon  which  the  defendant  made  the 
for  an  order  removing  the  case  were  not  in  controvei 
the  objection  nrged  by  it  why  the  state  conrts  shonld  i 
ceed  with  the  trial  of  the  case  were  in  the  nature  of  a  di 
to  the  jnrisdiction  of  the  state  conrt,  and  therefore  fall: 
the  provisions  of  section  356,  Code,  the  proviso  of  whi 
follows:  "Provided,  an  appeal  from  a  jndgmeot  or 
overrnling  a  demurrer  shall  stay  the  further  hearing 
cause  nnlesB  the  presiding  judge  shall  be  satis&ed  I 
ends  of  justice  would  be  subserved  by  proceedin 
the  trial  and  shall  order  the  trial  of  the  canse  to  pro 
juttement."  The  presiding  judge  was  satisfied  that  tl 
of  justice  would  be  subserved  by  proceeding  with  tl 
and  properly  ordered  the  trial  of  the  cause  to  pre 
jadgmeDt.  In  the  second  place,  the  circuit  court  hai 
diction  of  the  case  at  the  time  of  trial  as  the  return  1 
been  filed  in  the  supreme  court.  In  the  case  of  Manuft 
Co.  V.  Cely,  40  S.  C.  432,  18  S.  E.  790.  the  court,  by  Mi 
Justice  Mclver,  thus  states  the  rule:  "As  we  underst 
the  circuit  court,  having  once  acquired  jurisdiction  of 
and  the  parties  thereto,  retains  such  jurisdiction  unt 
lost,  and  it  is  not  lost  until  the  jurisdiction  of  this  cc 
taches.  Now,  as  it  has  always  been  held  that  the  juri: 
of  this  court  does  not  attach  until  the  return  required  bj 
and  2  has  been  filed  in  this  court,  for  the  obvions  reat 
until  the  return  is  filed  this  court  has  no  record  upon  ^ 
could  take  jurisdiction  of  any  cause,  except  such  as  : 
cially  provided  for,  either  by  the  constitution,  the  stat 
rules  of  court,  and  as  it  is  very  clear  that  the  presi 
does  not  fall  within  any  of  those  classes,  it  follows  nee 
that  this  conrt  never  acquired  jnrisdiction  of  this  cau 
after  the  return  was  filed."  It  is  true,  there  are  exp 
in  some  of  the  cases  that  are  not  in  accord  with  this  d 
arising  from  a  misconception  of  the  facts  in  the  case  « 
V.  Stelling,  32  S.  C.  102,  10  S.  E.  766,  and  from  decisii 
dered  before  section  356  of  the  Code  was  amended, 
last-mentioned  case  the  court  says:  "While  this  app 
pending,  and  before  the  court  announced  its  jndgme 
case  came  up  before  his  honor  Judge  Wallace,  who  b( 
case  notwithstanding  the  pending  appeal  which  was 
to  his  attention.  ■  *  *  From  the  view  which  1 
taken  of  these  cases,  we  have  reached  the  coaclnsion  I 
fifteenth  exception  must  be  sustained,  which  deman 
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Tersal  of  the  judgment  below  on  the  ground  that  at  the  time 
the  cases  were  heard  below  by  his  honor  Judge  Wallace,  an 
appeal  was  then  pending  in  this  court,  which,  in  our  judgment, 
deprived  the  lower  court  of  jurisdiction." 

Lastly,  we  will  consider  the  exception  to  the  judgment  and 
rulings  of  the  court.  We  do  not  recall  any  case  in  which  the 
exact  question  raised  by  the  exception  has  been  presented  to 
this  court  for  adjudication.  There  are  several  cases  in  this 
state  deciding  that  it  is  negligence  per  se  for  a  raihroad  com- 
pany to  fail  to  comply  with  the  provisions  of  section  1685, 
Rev.  St.,  as  to  ringing  the  bell  or  sounding  the  whistle  within 
a  certain  distance,  when  approaching  a  highway,  etc.  The 
ordinance  hereinbefore  mentioned  was  dependent  for  its 
validity  on  the  act  of  the  legislature  granting  a  charter  to  the 
town,  and,  as  the  legality  of  the  ordinance  is  not  in  contro- 
versy, it  must  be  construed  to  have  the  same  force  and  effect 
as  an  act  of  the  legislature.  There  is,  therefore,  no  reason 
why  the  violation  of  an  ordinance  should  not  constitute  neg- 
ligence per  se  as  effectually  as  the  violation  of  an  act  of  the  ^ 
legislature.  Again,  negligence  is,  in  general,  a  mixed  question  I 
of  law  and  fact.  When,  however,  the  facts  are  not  in  con-  ' 
troversy,  and  there  is  but  one  inference  to  be  drawn  from  ! 
them,  they  only  present  a  question  of  law  to  be  determined 
by  the  court,  and  not  by  the  jury.  In  this  case  it  does 
not  appear  that  the  facts  touching  this  question  were  in  con- 
troversy, nor  is  there  anything  in  the  record  showing  that 
they  were  susceptible  of  more  than  one  inference.  There 
was,  therefore,  no  error  in  charging  plaintiff's  first  request. 
There  is  still  another  reason  why  the  exception  cannot  be 
sustained.  It  is  not  only  incumbent  on  the  appellant  to  show 
that  there  was  error,  but  he  must  also  show  that  he  thereby 
suffered  prejudice.  There  is  nothing  in  the  record  upon  which 
such  fact  can  be  based. 

The  judgment  of  this  court  should  be  that  the  judgment  of 
the  circuit  court  be  affirmed. 

POPE,  J.,  and  TOWNSEND,  Circuit  Judge,  dissent. 


Cleghorn  v.  Western  Ry.  of  Alabama. 

{Supreme  Court  o/  Alabama,  Nov,  iS,  igo2,) 

[33  So.  Rep.  10.] 

fiailroad  Company — Frightening  IHorses — Maii  Cranes — Negligence.* 
A  railroad  company  which  erects  a  mail  crane  in  or  near  a  highway, 
which,  from  its  appearance  when  a  mail  bag  is  hung  on  it,  is  calculated 
to  frighten  a  horse  of  ordinary  gentleness,  driven  in  the  highway,  and 
iloes  so,  injuring  the  driver,  is  liable  for  negligence. 

r 

*See  generally,  foot-note  appended  to  International  &  G.  N.  R.  Co.  v. 
I/)cke  (Tex.  Civ.  App.),  2  R.  R.  R.  754,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 

754. 
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Appeal  from  cinmit  coort,  Macoo  coanty;  N.  D.  D 
JodEe. 

Action  by  Wiliiam  Clegbora  i^ainst  the  Western  R 
of  Alabama.  Demnrrers  to  the  complaint  were  snsi 
and  plaintiff  appeals.     Reversed. 

The  complaint  contained  three  counts.  The  first  coa 
in  words  and  fieures  as  follows:  "Plaintiff  claims  of  t 
fendant  the  sam  of  three  thonsand  dollars  damages,  fi 
heretofore,  in  the  month  of  Aneast,  1900,  defendant 
corporation  operatme  a  railroad  in  Macon  coanty,  Ali 
and  that  said  line  of  railroad  intersected  a  pnblic  1 
Franklin,  in  said  coanty  and  state,  making  a  public  cri 
that  on,  to  wit,  the  23d  day  of  Angnst,  1900,  plaintiff  ave 
he  was  driving  a  mnle  bitched  to  a  one-horse  wagon  t 
lassee,  Alabama,  and  that  when  he  reached  said.pablic 
ing,  and  jast  as  his  mule  pat  its  front  feet  between  th 
of  the  defendant's  said  line  of  road  on  said  crossing,  hi 
became  frightened  at  a  mail  crane  erected  by  defend 
or  very  near  the  public  crossing,  on  which  crane  the 
States  mail  was  suspended,  and,  jerking  suddenly  back 
threw  plaintiff  violently  from  the  seat  in  said  wagon 
ditch  about  eight  or  ten  feet  deep,  over  which  was  a 
leading  up  to  said  crossing ;  that  the  mule,  continuing  t( 
ran  said  wagon  off  of  said  bridge,  and  the  mule  and  wai 
on  plaintiff  before  he  could  rise  from  where  he  had  bi 
violently  thrown,  severely  injuring  him,  breaking  hi 
leg  and  three  ribs  in  his  right  side,  besides  otherwise  ii 
him.  And  plaintiff  avers  that  said  mail  crane  was  n^I: 
erected  by  the  defendant  on  or  near  the  public  crossii 
defendant  knew  that  it  was  to  be  used  to  hang  the  mail 
that  trains  need  not  stop  or  slow  up  in  order  to  recei 
United  States  mail  at  said  station,  and  that  it  was  so 
that  when  the  mail  was  suspended  from  said  crane  it 
object  calculated  to  frighten  a  mule  of  ordinary  gent 
and  plaintiff  avers  that  his  mule  was  a  mule  of  reas 
gentleness.  And  plaintiff  avers  that  by  reason  of  the 
gence  of  defendant  in  erecting  the  said  mall  crane  so  m 
said  crossing  he  was  injured  as  aforesaid,  and  was  compi 
keep  his  bed  for  thirteen  weeks,  and  suffered  great 
anguish  and  bodily  pain,  and  is  still  unable  to  follow  hi 
occupation  and  to  perform  any  hard  labor ;  and  by  ret 
said  injuries  he  was  compelled  to  incur  large  doctors'  b 
drug  bill,  to  his  special  damage  $do.  And  plaintiff  ave 
by  reason  of  the  negligence  of  defendant  aforesaid  he  he 
damaged  in  the  sum  of  three  thousand  dollars,  for  whi 
now  sues."  In  the  second  count  the  prefatory  allej 
were  the  same  as  in  the  first  count,  and  the  averments  1 
ligence  were  as  follows:  "And  plaintiff  avers  that  def< 
Diligently  allowed  and  permitted  the  said  crane  to  be  e 
and  to  remain  at  said  crossing,  knowing  that  it  was  to  b 
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to  hang  the  mail  on  so  that  defendant's  train  could  receive 
the  mail  without  stopping  at  said  station  of  Franklin,  but 
that  it  was  so  used.  And  plaintiff  avers  that  when  the  mail 
was  suspended  from  the  said  crane  it  was  an  object  reasonably 
calculated  to  frighten  a  mule  of  ordinary  gentleness,  and 
that  his  mule  was  a  reasonably  gentle  mule ;  and  plaintiff 
avers  that  on  account  of  the  negligence  of  defendant  aforesaid 
he  was  damaged,"  etc.  The  third  count,  after  containing 
the  same  prefatory  allegations  as  alleged  in  the  first  count* 
contained  the  following  averments  of  negligence :  "And  plain- 
tiff avers  that  said  bric^^e  was  erected  by  defendant,  and  that 
it  was  defendant's  duty  to  keep  said  bridge  in  repair,  and 
plaintiff  avers  that  there  were  no  guard  rails  on  said  bridge. 
And  plaintiff  avers  that  defendant  negligently  erected  or  per- 
mitted the  erection  of  said  crane  at  said  crossing,  knowing  it 
was  to  be  used  to  hang  the  mail  on,  so  that  defendant's  train 
need  not  stop  or  slow  up  in  order  to  receive  the  United  States 
mail  at  said  station  of  Franklin,  and  that  it  was  so  used ;  and 
plaintiff  avers  that,  when  the  mail  was  suspended  from  said 
crane,  it  was  an  object  calculated  to  frighten  a  mule  of  ordi- 
nary gentleness,  and  that  his  mule  was  a  reasonably  gentle 
male.  And  plaintiff  avers  that  by  reason  of  the  negligence  of 
defendant  in  erecting  or  permitting  the  erection  of  said  crane 
at  said  crossing,  and  the  failure  of  defendant  to  bar  said 
bridge  in  reasonably  safe  condition  for  public  travel,  in  that 
it  did  not  have  any  guard  rails  on  said  bridge,  his  mule  ran 
off  of  said  bridge,  and  he  was  severely  injured,  to  his  damage 
aforesaid,"  etc.  The  plaintiff  amended  his  complaint  by  al- 
leging in  each  count  thereof  that  "his  mule  was  a  mule  of  or- 
dinary gentleness,  and  that  the  mail  crane,  when  the  mail  was 
hang  thereon,  was  naturally  calculated  to  frighten  a  mule  of 
ordinary  gentleness,"  and  by  the  further  averments  "that,  by 
reason  of  the  negligence  of  defendant  in  erecting  the^  said 
mail  crane  on  said  crossing  with  the  knowledge  aforesaid,  he 
was  damaged  in  the  sum  above  stated. "  To  each  count  of  the 
complaint  as  amended  the  defendant  demurred  as  follows : 
To  the  first  count,  upon  the  following  grounds :  "First.  It  fails 
to  show  with  suflScient  certainty  wherein  the  defendant  caused 
'  the  injury  complained  of,  or  that  defendant  was  guilty  of  any 
act  of  negligence  which  would  render  it  liable  in  this  action. 
Second.  Because  it  shows  that  the  injury  complained  of  was 
caused  by  an  act  of  the  plaintiff's  mule,  and  not  by  the  de- 
fendant. Third.  It  fails  to  show  that  the  said  mail  crane  was, 
within  itself,  calculated  to  frighten  an  animal  of  ordinary 
8:entleness.  Fourth.  It  fails  to  show  that  the  defendant,  or 
any  one  for  whose  act  it  would  be  responsible,  suspended  the 
mail  bag  which  frightened  the  mule.  Fifth.  Because  it  as- 
sumes, as  a  matter  of  law,  that  it  is  negligence  to  erect  a  mail 
crane  near  a  public  crossing,  when  such  is  not  the  law."  To 
the  second  count,  on  the  following  grounds:  "First.  Because 
it  fails  to  show  or  aver  that  it  was  the  defendant's  duty  not  to 
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allow  or  permit  said  crane  to  be  erected  and  to  remain  ai 
crossim:.  Second.  Becaose  it  assumes  that  the  defei 
had  the  right  to  interfere  with  the  United  States  goTcm 
in  the  erection  and  control  of  its  mail  cranes.  Third.  Be 
it  fails  to  show  or  aver  with  sufficient  certainty  that  th 
fendant  was  chaii;ed  with  the  erection  and  control  of  thi 
mail  crane."  To  the  third  count,  apon  the  same  groni 
signed  to  the  first  and  second  counts,  and  also  npon  tb 
lowing  groonds:  "First.  Because  it  is  a  departure  fron 
original  complaint,  in  this:  that  it  seeks  to  recover  foi 
feet  in  the  bridge,  when  the  original  complaint  sought 
cover  for  the  n^ligent  erection  of  a  mail  crane.  Se 
Because  it  fails  to  show  or  aver  that  it  was  defendant's 
to  provide  guard  rails  on  said  brieve.  Third.  Becaui 
allegation  of  negligence  is  in  the  alternative  in  this:  t 
avers  that  the  defendant  negligently  erected  or  permittt 
erection  of  said  crane."  The  court  sustained  the  demi 
as  interposed  by  thp  defendant  to  the  complaint,  am 
plaintifi  declining  to  plead  further,  judgment  was  rendei 
favor  of  the  defendant.  The  plaintiff  appeals,  and  assij 
error  the  rulings  of  the  court  upon  the  demurrers  inter] 
by  the  defendant  to  the  complaint. 

Oscar  S.  Lewis,  for  appellant 

Geo.  P.  Harrison,  for  appellee. 

McCLELLAN,  C.  J.  Mail  cranes  at  Sag  stations  are  i 
sary  to  the  business  of  railway  companies  carrying  the  i 
but  it  cannot  be  said  to  be  necessary  for  such  compan 
erect  such  cranes  in  or  so  near  to  public  roads  crossing 
tracks  as  that  the  cranes  or  their  use  would  obstruct  tt 
of  highways  by  the  public.  To  the  contrary,  in  such 
tioDB,  as  well  as  all  others,  railways  must  have  due  legt 
the  rights  of  the  public  in  adjacent  highways;  and  if,  fi 
in  such  regard,  a  crane  is  erected  in  or  so  near  to  a  p 
road  that  a  traveler,  without  contributing  fault  on  his 
sustains  injuries  by  reason  of  its  location,  the  railway  is  i 
to  him  in  damages,  as  it  would  be  for  any  other  unnecessar 
wrongful  obstruction  of  the  highway.  If  it  may  be  said 
a  mail  crane  is  in  itself  a  structure  of  such  ungainly,  i 
say  hideous,  mien  as  to  be  calculated  to  frighten  a  boi 
ordinary  gentleness,  and  one  is  erected  immediately  upo 
side  of  a  public  road,  and  such  a  horse,  in  being  drive 
becomes  frightened  and  unmanageable,  and  hurts  his  di 
the  latter  has  his  action  on  the  case  against  the  railway 
pany.  But  suppose  such  crane,  so  located,  in  and  of  its  n 
self  is  not  calculated  to  frighten  gentle  horses,  but  bee 
an  object  of  terror  to  them — a  scarecrow,  or,  moreaccun 
a  scarehorse — when  a  mail  bag  is  suspended  upon  it,  an 
conjunction  with  such  bag,  and  that  while  the  crane  is 
being  put  to  its  intended  uses  a  horse  of  ordinary  gentli 
is  driven  along  the  road,  and  becomes  frightened  at  the  ( 
and  its  burden,  and  rans  away,  or  springs  aside  or  backs 
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a  ditch,  and  harts  the  driver ;  in  sach  case  can  the  driver  re- 
cover against  the  railway  company  as  upon  negligence  for 
erecting  and  having  the  crane  so  near  to  the  highway,  con- 
templating and  intending  this  terrifying  nse  of  it?  In  de- 
termining this  question,  it  is  to  be  assumed  and  borne  in  mind 
that  damages  are  not  claimed  for  the  act  of  putting  the  bag  on 
the  crane,  and  that  the  bag  is  in  fact  strung  onto  the  crane, 
not  by  the  railway,  but  presumably  by  an  employee  of  the 
postal  service.  But  it  is  also  not  to  be  lost  sight  of  that  it  is 
the  railway  company  whose  business  it  is  to  get  that  bag  at 
that  station  and  carry  it  forward ;  that  the  postal  department 
of  the  government  is  not  concerned  as  to  how  the  carrier 
gets  the  bag,  but  only  that  the  bag  is  got  by  it  and 
carried;  that  the  crane  is  erected  by  the  company  to  facili- 
tate the  accomplishment  of  a  duty  and  obligation  rest- 
ing on  it;  and  that  the  government  puts  the  bag  on  the 
crane  to  the  end  that  the  railway  company  may  discharge  its 
duty  with  the  greatest  ease  to  itself,  by  taking  the  bag  on 
without  stopping  its  train.  The  question  thus  presented  is 
one  of  some  nicety  and  difficulty.  It  is.  moreover,  res  in- 
tegra,  so  far  as  we  are  advised.  Our  opinion  upon  it,  how- 
ever, is  that  the  railway  company  would  be  liable.  By  the 
erection  of  the  crane  for  its  own  purpose  of  having  mail  bags 
Strang  upon  it,  the  company  assumes  responsibility  for  injuries 
resalting  from  the  structure  while  and  in  consequence  of  its 
being  in  the  use  intended,  if  it  has  been  guilty  of  negligence 
in  erecting  the  crane  too  near  a  public  road,  and  the  crane, 
with  its  burden,  is  an  object  calculated  to  frighten  gentle 
horses.  In  such  case  the  negligent  erection  of  the  crane,  in 
the  contemplation  and  with  the  intention  that  it  shall  be 
nsed  by  others  for  the  benefit  of  the  company  in  a  way  which, 
is  calculated  to  frighten  domestic  animals  and  cause  them  to 
injure  their  owners,  is  the  efficient  and  proximate  cause  of  an 
injnry  resulting  from  the  position  and  intended  use  of  the 
crane.  Having  in  mind  the  purposes  of  the  erection,  and  the 
fact  that  it  will  inevitably  be  put  to  the  intended  uses,  there 
is,  we  think,  an  unbroken  chain  of  causation  from  the  erection 
of  the  crane  at  the  side  of  a  highway,  and  the  fright  of  a 
passing  horse,  produced  by  the  presence  there  of  the  crane, 
with  the  mail  bag  upon  it.  The  complaint  in  this  case  makes 
a  case,  under  these  views  of  the  law,  and  the  court  erred  in 
sustaining  the  demurrer  to  it.  We  may  not  be  impressed 
with  the  notion  that  such  a  structure,  with  a  mail  bag  on  it, 
is  calculated  to  disturb  the  equanimity  and  frighten  a  horse  of 
ordinary  gentleness;  but  it  is  alleged  to  be  in  this  complaint, 
and  that  question  is  one  for  the  jury. 

The  judgment  for  the  defendant  must  be  reversed,  as  also 
the  judgment  sustaining  the  demurrer  to  the  complaint  as 
amended.  A  judgment  will  be  here  entered  overruling  the 
demurrer  and  remanding  the  cause.  Reversed,  rendered,  and 
remanded. 
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LiVERyoN  V.  Roanoke  &  T.  R.  Co. 

iSufirfme  Court  of  North  Carolina,  Dee.  /6,  tgoi.) 

[42  S.  E.  Rep.  942.] 

R«i  I  road  a— Firaa— NBgligence.* 

For  a  railroad  companj  to  permit  its  track  and  right  of 
become  covered  with  dead  graaa  and  combustible  material,  to 
fire,  spreading  to  property  of  another,  is  communicated  bj  spar 
an  engine,  is  at  least  evidence  of  nefrligence. 

Appeal  from  superior  court,  Bertie  coonty;  Brown, 
Action  by  A.  T.  Livermon  against  the  Roanoke  &  Tai 
Railroad  Company.    Jodement  for  plaintiff.     Defendi 
peals.     Affirmed. 

This  is  an  action  for  the  recovery  of  the  value  of  core 
bnrned  throngh  the  negligence  ol  the  defendant  whil< 
op  along  its  track,  awaiting  shipment.  The  material  pi 
of  the  complaint  are  as  follows:  "(2)  That  oo  or  abo 
28th  February,  1899,  the  plaintiff  was  the  owner  of  : 
quantity  of  cord  wood,  which  was  of  the  value  of  $20 
which  bad  been  by  him  placed  in  the  vicinity  of  the  c 
ant's  line  of  railway,  preparatory  to  its  shipment  to  1 
by  the  defendant's  trains.  {3)  That  on  or  about  tl 
February,  1900,  the  defendant,  by  means  of  fire  negl 
permitted  to  be  communicated  from  its  locomotive 
wood,  did  unlawfully  and  wrongfully  bum  the  same,  tc 
tiff's  damage  $200.  (4)  That  defendant  on  or  aboi 
February,  1900,  unlawfully  and  negligently  permitted 
grass,  and  stubble,  and  other  inSammable  material, 
cumulate  on  the  line  of  railway,  and  adjacent  to  whi 
plaintiff's  said  wood  was  placed  for  shipment  over  it 
and  to  which  sparks  were  negligently  permitted  to 
from  its  locomotive  to  inffammable  material,  grass  and  s 
etc.,  hereinbefore  mentioned,  and  thereby  commonicat: 
to  the  said  wood,  and  by  which  the  same  was  totally  desi 
and  to  his  damage  $200."  The  answer  denies  every  all( 
in  the  complaint,  and  then  proceeds  as  follows:  "(5 
some  cord  wood  was  placed  near  defendant's  track  in  1 
of  the  year  1899,  or  the  following  winter.  (6)  That 
cord  wood  was  placed  on  defendant's  right  of  way  n 
track  by  plaintiff,  then  said  plaintiff  negligently  conti 
to  bis  own  injury,  in  that  he  placed  said  wood  near  < 
ant's  track  without  the  permission  of  this  defendan 
nearer  to  its  track  than  a  man  of  ordinary  prudence  at 
would  place  it,  and  too  near  to  defendant's  passing  eng 
locomotives  to  be  safe  from  fire,  and  nearer  to  the  trac 
the  defendant's  rales  allow;  that  the  defendant  directed 
tiff  to  remove  said  wood,  and  offered  to  furnish  a  car  fo 
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nent  of  same  in  order  to  eet  it  away,  DOtwitbstandiog  it  bad 
lever  gfvea  the  plaintifi  authority  to  place  it  there,  butplain- 
ifi  refnaed  to  allow  it  to  be  shipped,  and  failed  to  remove  it, 
>at.  on  the  contrary,  allowed  it  to  remain  at  the  place  it  was 
iDtil  it  became  dry  and  easy  to  ignite,  and,  if  the  same  was 
mnied,  it  was  without  the  fault  or  neglisence  of  this  defend- 
LDt ;  and  snch  contributory  neelieence  the  defendant  especially 
)leada  and  seta  up  in  bar  of  any  recovery  in  this  action." 
rhe  jury  fonnd  that  the  wood  was  burned  by  the  neeligeoce 
if  the  defendant,  and  that  the  plaintiff  did  not  contribute  by 
lis  negligence  to  his  own  injury.  There  was  competent  evi- 
lence  tending  to  sustain  these  findings.  Among  other  evi- 
lence,  there  was  testimony  to  the  effect  that  the  defendant's 
ight  of  way  was  covered  with  dead  grass  and  other  inflam- 
nable  material  adjacent  to  the  wood;  that  the  fire  was  first 
een  on  said  right  of  way,  about  a  foot  from  the  cross-ties  and 
io  feet  from  the  wood,  about  a  minute  or  so  after  the  passage 
if  one  of  the  defendant's  trains;  that  the  wood  was  piled  on  the 
ightofway,  g  feet  from  the  track,  by  permission  of  the  defend- 
mt,  for  the  purpose  of  shipment ;  that  the  wood  remained  there 
rom  August  and  September,  1899  to  the  28th  February  fol- 
owing,  when  it  was  burned;  that  the  reason  for  the  wood  re- 
naining  there  so  long  was  the  refusal  of  the  defendant  to  ship 
iny  of  the  wood  until  there  was  a  trainload  ready  for  sbip- 
nent;  and  that  it  was  the  custom  of  the  defendant  to  permit 
rood  to  be  so  piled  for  shipment. 

The  following  is  the  entire  evidence  for  the  defendant: 

"Pruden,  conductor  of  the  railroad,  testified  that  plaintiff's 
rood  was  placed  only  4  or  ;  feet  from  the  end  of  the  cross- 
ies.  Have  seen  other  wood  along  right  of  way,  but  further 
18  from  the  track.  Cross-Examination :  Wood  is  generally 
il&ced  not  closer  than  six  feet.  In  fact,  the  rule  of  the  com- 
>anr  requires  all  wood  to  be  placed  not  nearer  than  six  feet 
rom  the  cross-ties.  I  never  measured  distance  of  wood  from 
ies;  only  saw  it. 

"L.  C.  Hedgepeth  testified:  I  was  notified  to  remove  this 
vood ;  that  the  section  master  wanted  to  put  in  a  switch  there. 

stated  that  I  did  not  own  the  wood,  but  I  repeated  to  plain- 
ifi  that  company  wanted  this  wood  removed ;  that  they  de- 
ired  to  put  in  a  siding  there.  I  did  not  repeat  it  to  plaintiff 
it  the  request  of  any  one,  but  of  my  own  motion.  A  negro 
lelivered  me  the  message.     I  don't  know  who  sent  him." 

Judgment  for  plaintiff.    Appeal  by  defendant. 

St.  Leon  Scull,  for  appellant. 

DOUGLAS,  J.  (after  stating  the  case).  At  the  close  of  the 
itaintifl's  evidence,  the  defendant  moved  for  a  jodgment  as 
if  nonsait.  This  was  properly  refused.  Permitting  its  track 
nd  right  of  way  to  become  covered  with  dead  grass  and  com- 
mstible  material  was  at  least  evidence  of  negligence, 
rhe  defendant,  after  introducing  evidence,   offered  various 
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prayers  for  instructiosB,  amone  which  were  the  follow 
"{9)  Upon  the  whole  evidence,  the  plaintiff  cannot  rec 
(10)  Upon  the  whole  evidence,  the  defendant  is  not  Euil 
nefflieence,  and  the  plaintiff  cannot  recover."  In  viewi 
labstantial  evidence  tending  to  prove  neelisence,  these  pi 
were  manifestly  improper,  and  would  have  been  so  ii 
event.  Where  there  is  no  evidence  tending  to  prove  1 
eence,  or  nothing  more  than  a  mere  scintilla,  the  court 
so  instruct  the  jury;  bat  in  all  such  cases  the  evidence 
be  construed  most  strongly  against  the  party  asking  fo 
direction  of  the  verdict,  as  it  is  practically  a  demurrer  t 
evidence.  All  contradictions  must  be  solved  in  fav 
the  opposite  party,  taking  his  evidence  as  true,  and  const 
all  the  evidence  in  the  light  most  favorable  to  him.  Cowl 
McNeill,  125  N.  C.  38;,  34  S.  E.  499:  Coler  v.  Rai 
Co., -129  N.  C.  407,  40  S.  E.  19s,  23  Am.  &  Eng.  R 
N.  S.,  885,  and  cases  there  cited.  The  form  of  the  pra 
itself  objectionable,  as  it  assumes  that  equal  weight  is  I 
given  to  all  the  evidence.  The  prayer  shouM  be  substan 
to  the  effect  that  there  is  no  evidence  tending  to  prove  the 
ligence  of  the  defendant  or  the  plaintiff,  as  the  case  ma 
A  mere  scintilla  is  not  considered  evidence. 

Two  of  the  defendant's  prayers  ware  given,  as  fol 
"(i)  If  the  jury  shall  find  from  the  evidence  that  the  pit 
piled  or  raked  up  the  wood  on  defendant's  right  of  way, 
near  the  track,  without  obtaining  consent  of  defendant, 
and  in  that  event  the  plaintifi  assumed  all  risk  of  fire  froi 
fendant's  engine,  and  plaintiS  cannot  recover."  "(8 
plaintiff  must  go  further,  and  show  more  than  that  the 
of  way  was  not  clear  of  stubble,  etc,  but  mast  also  she 
the  satisfaction  of  the  jury  that  the  fire  originated  frOE 
fendant's  engine,  before  plaintifi  can  be  allowed  to  reco 
The  court  further  charged  the  jury  as  follows,  to  whici 
fendant  excepted:  "(i)  If  the  jury  find  that  the  woo 
placed  on  the  right  of  way  by  consent  of  defendant  for 
ment,  and  that  along  that  section  of  the  road  the  trac 
right  of  way  were  foul  and  littered  with  inflammable 
rial,  and  that  sparks  were  commonicated  from  defent 
engine  to  this  inflammable  material,  and  that  such  fire  a 
and  extended  to  plaintiff's  wood  and  destroyed  it,  yoi 
answer  the  first  issne, '  Yes. '  (3)  If  you  find  that  defendai 
a  rule  and  regulation  prohibiting  the  placing  of  wood,  1 
ered  on  right  of  way,  within  six  feet  of  said  roadbed,  ao( 
plaintiff  did  place  his  wood  within  six  feet  of  said  roa 
that  would  be  negligence  on  the  part  of  plaintiff;  and  i 
further  find  that  the  sparks  from  the  engine  were  com 
cated  directly  from  the  engine  to  this  wood  by  reason 
dangerous  proximity,  it  would  be  contributory  negligence 
you  will  answer  the  second  issue,  'Yes.'  "  We  see  no 
in  these  instructions  of  which  the  defendant  can  complaii 
in  fact  it  might  well  be  questioned  whether  the  secooii 
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3  oot  too  favorable  to  the  defendant,  inasmuch  as  it  holds 
be  plaintiff  to  the  observance  of  a  rule  which  does  not  appear 
0  have  been  broneht  to  his  knowledge.  We  think  that  these 
nstrnctioDS,  with  the  prayers  given,  fairly  and  sufficiently 
iresent  the  defendant's  case.  The  remaining  prayers  were 
)roperly  refased. 

There  are  many  exceptions  to  the  evidence,  none  of  which 
an  be  sustained.  It  was  proper  and  necessary  for  the  plain- 
:iS  to  show  that  the  wood  was  placed  oo  defendant's  right  of 
ray  with  its  germission,  (or  the  purpose  of  shipment,  and 
hat  it  was  not  cldse  enough  to  the  track  to  interfere  in  any 
vay  with  the  passage  of  a  train. 

In  the  absence  of  error,  the  judgment  must  he  affirmed. 


Louisville  &  N.  R.  Co.  v.  Croan. 

{.Court  of  Appeals  of  Kentucky,  Oct.  39,  /pat.) 

[70S.  W.  Rep.  47.] 

*ertonal  Injuries — Ommag«s— Appeal. 

The  Kriotta  character  of  personal  injuriea  aeeming  to  justify  on  the 
^TouDd  of  compensation  alone  the  damagfes  awarded,  and  it  being  a  case 
latborizinK  pnnitive  damagea,  paasioa  and  prejudice  will  not  be  con- 
lidered  to  have  entered  into  the  verdict. 

Appeal  from  circuit  conrt,  Bullitt  county. 

"Not  to  be  officially  reported." 

Action  by  Ed.  Croan  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff  and  defendant 
ippeals.     Affirmed. 

Fairleigb,  Straus  &  Eagles,  for  appellant. 

Chas.  Carrol]  and  J.  W.  Groan,  for  appellee. 

BURNAM,  J.  The  appellee,  Ed.  Croan,  was  a  passenger 
on  defendant's  train  which  was  run  into  by  a  freight  train 
whilst  standing  st  Gap  in  Knob,  a  station  in  Bullitt  county, 
on  the  33d  day  of  December,  1899,  and  sought  in  this  proceeding 
to  recover  damages  for  injuries  alleged  to  have  been  received 
in  consequence  thereof.  A  number  of  cases  which  were  the 
oatgTowth  of  this  collision  have  been  heretofore  considered 
by  this  court.  See  Railroad  Co.  v.  Simpson,  64  S.  W.  733; 
Same  v.  McClain,  66  S.  W.  391 ;  Same  v.  Richmond,  67  S. 
W,  25;  Same  v.  Carothers.  65  S.  W.  833.  66  S.  W.  385,— in 
which  the  facta  as  to  the  accident  have  been  fully  stated,  and, 
it  would  seem,  every  question  of  law  settled.  The  sole  ground 
relied  on  by  the  appellant  to  reverse  the  judgment  of  the  lower 
conrt  io  this  case  is  that  the  verdict  was  so  flagrantly  against 
the  weight  of  evidence  as  to  indicate  passion  and  prejudice. 
The  appellee  testified,  in  substance,  that  he  was  sitting  near 
the  rear  door  in  the  coach  next  to  the  baggage  car,  and  in 
consequence  of  the  collision  hia  head  struck  the  window  over 
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the  seat,  and  his  back  the  edee  of  the  seat ;  that  he 
large  basket,  Slled  with  frdit,  in  his  lap,  and  was  throw 
lently  against  the  edge  of  the  basket;  that  he  received  i 
injuries  in  his  neck  and  back,  and  that  his  right  testicli 
the  spermatic  cord  connecting  therewith  were  serionsly 
and  that  he  sneered  continaally  ever  since,  and  was  co 
to  his  bed  for  three  or  four  weeks.  His  statements  as 
injury  to  his  testicle  are  very  stronglr  corroborated  by  tt 
timony  of  Drs.  Reynolds  and  Hoffman.  Reynolds  te; 
that  "he  found  his  right  testicle  enormonsly  enlaniec 
tender  to  the  touch,  and  the  spermatic  cord  three  tim 
natural  size,  with  a  tenderness  over  the  right  groin ;  tl 
also  found  <:oreness  on  the  left  side  of  the  spine  ne 
shoulder;  that  the  injuries  to  his  testicle  were  perm; 
and  appellee  would  suffer  discomfort  in  walking  and  stai 
and  that  it  was  only  a  matter  of  time  when  the  inte 
would  push  outward  and  come  through  the  opening. 
Richmond,  Carothers,  and  McClain  Cases,  cited  sa] 
was  held  that  the  testimony  as  to  negligence  on  the  p 
appellant  was  such  as  to  authorize  an  instruction  as  to 
tivG  damages;  and  it  seems  to  os  that  there  was  snfBciei 
dence  of  the  serious  character  of  the  injuries  receivi 
plaintiS  to  have  justified  the  verdict  on  the  ground  of 
pensation  alone. 
Judgment  affirmed. 


Davis  v.  Central  R  Co,  of  New  Jersey. 

{Couri  of  Errors  and  Appeals  of  New  Jersey,  June  /6,  igoi. 

[52AtLEep.S61.] 

Railroads— Accident  at  Crossing— Evidence— Question  for  Junr. 

A  light  one-horse  wai;i  [i ,  in  which  plaintiff  sat,  had  been  dri 
another  man,  over  whom  v:.  v'^intiff  had  no  authority,  along' a 
highway,  in  a  southerly  ill'^  :tioQ,  over  a  single-track  railroad  en 
when  its  progress  was  arn-tcd  by  the  lowering  of  gates  that  w 
signed  to  guard  the  cro^riui<  on  that  side.  The  horse  and  the 
and  its  occupants  were  Ihns  penned  in  between  the  gates,  BOmi 
feet  in  front  of  the  !iorsL>,  and  the  track,  the  nearer  rail  of  whi 
about  10  feet  back  of  tho  iiind  wheels  of  the  wagon.  The  gatt 
operated  by  a  man  in  a  lo«  .  i  about  260  feet  distant.  The  plaint 
the  driver  shouted  to  the  man  in  the  tower  to  raise  the  ftatea.  A 
car  came  along  the  highway  frum  the  south,  and  stopped  oa  the 
side  of  the  gates.  The  iil.iuitifF  and  the  driver  continued  to  sit 
wagon.  The  gates  were  irit  raised.  After  an  interval,  estims 
the  plaintiff  at  one  minnto  ,nid  a  half,  a  train  came  from  the  ooi 
at  the  rate  of  about  30  niilrs  an  hour,  and  the  horse,  becoming  1 
ened,  backed  the  wagon  a  rainst  the  engine,  and  the  plaintiff  i 
jured:  Ar/rf.  that  it  was  fr.r  the  jury  to  say  whether  the  plaint 
neglifrent  in  tiot  alighting  from  the  wagon. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Samuel  Davis  against  the  Central  Railroad 
pany  of  New  Jersey.  Judgment  for  plaintiff,  and  defo 
brings  error.     Afhrmed. 
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Richard  V.  Lindabary,  for  plaintiff  in  error. 
Edmund  Wilson,  for  defendant  in  error. 

ADAMS,  J.  The  plaintiff,  while  traveling  on  a  pablic  high- 
way, was  hnrt  by  a  railroad  train.  He  saed  the  railroad  com- 
pany to  recover  compensation  for  his  injury,  and  obtained  a 
judgment,  which  is  now  to  be  reviewed.  The  single  error 
alleged  on  the  argument  is  that  the  trial  judge  submitted  to 
the  jury  the  question  of  contributory  negligence.  This  ruling 
was  correct.  The  plaintiff,  without  fault  of  his  own,  was  sud- 
denly and  unexpectedly  placed  in  a  predicament.  The  dan- 
ger that  threatened  him  was  known  and  imminent.  He  had 
a  choice  of  several  lines  of  conduct,  and  chose  one  of  them. 
The  jury  might  fairly  conclude  that  he  acted  with  ordinary 
prudence.  This  question  was  for  them,  and  not  for  the  trial 
judge. 

The  essential  facts  of  the  situation  are  these:  The  plaintiff 
was  riding  in  a  light  wagon  by  daylight  along  Second  avenue, 
in  Long  Branch.  A  Mr.  Lane  was  driving  the  horse.  The 
plaintiff  had  no  control  of  Mr.  Lane,  and  no  responsibility 
for  the  management  of  the  horse.  Second  avenue  runs  about 
north  and  south,  and  is  crossed  diagonally  by  a  single  track 
of  the  defendants'  railroad,  which  runs  northeasterly  and 
southwesterly.  Each  side  of  this  crossing  is  guarded  by  gates. 
The  northerly  gates  are  distant  about  360  feet  from  the  south- 
erly gates.  Other  gates  guard  another  street.  All  these  gates 
are  operated  by  a  man  in  a  tower.  It  does  not  appear 
whether  the  different  pairs  of  gates  can  bet  operated  separately. 
Mr.  Lane  was  driving  south  along  Second  avenue  on  the  right- 
hand  or  west  side  of  the  road.  The  northerly  gates  were  up. 
He  passed  them,  drove  at  a  slow  trot  to  a  point  near  the 
track,  and  walked  his  horse  over  the  crossing.  The  plaintiff, 
who  sat  on  the  left  side  of  the  wagon,  looked  along  the  track 
in  a  northeasterly  direction,  and  saw  and  heard  no  train. 
Still  going  at  a  walk,  the  horse  approached  the  southerly 
gates,  which  were  up.  When  the  horse's  head  was  8  or  10 
feet  from  the  gates  they  were  lowered.  This  brought  the 
wa8:on  to  a  standstill,  with  its  hind  wheels  about  10  feet  away 
from  the  nearer  rail.  Up  to  this  point  no  negligence  is  im- 
puted to  the  plaintiff.  Both  Mr.  Lane  and  the  plaintiff 
shouted  to  the  man  in  the  tower,  who  was  about  260  feet  dis- 
tant from  them,  and  somewhat  behind  them,  to  raise  the 
eates.  A  trolley  car  came  from  the  south  to  the  other  side  of 
the  gates,  and  stopped.  The  man  in  the  tower  did  not 
raise  the  gates.  The  plaintiff  and  Mr.  Lane  remained  sit- 
ting in  the  wagon.  A  train  came  from  the  northeast.  The 
testimony  of  the  engineer  as  to  his  time  schedule  indicates 
a  speed  of  about  30  miles  an  hour.  The  horse  got  fright- 
ened, and  backed  the  wagon  against  the  engine,  and  the 
plaintiff  was  injured. 

The  element  of  time  is  material.  The  plaintiff  was  asked : 
*'Prom  the   time  you  stopped  at  the  gate  until  the  train 
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came,  how  long  was  it?"  He  answered:  "I  ahoald 
it  was  a  minute  and  a  half."  The  followins  ei 
from  his  testimony  aflord  tneasares  of  time:  "Q. 
long  had  the  horse  been  standing  there  before  yon  c 
the  approach  of  the  trolley  car  from  the  south?  A.  It  ^ 
its  way  when  we  first  stopped.  Q.  Did  yon  really  notit 
car  at  all,  coming  from  that  direction?  A.  Ye 
Q.  When  yon  first  stopped?  A.  Yes,  sir.  Q.  How 
was  it  then?  A.  It  was  pretty  well  down,  towards  the 
End.  Q.  How  far  do  you  say?  A.  I  don't  know.  Q 
a  mile?  A.  Half  a  mile,  perhaps.  Q.  Did  it  get  to  thi 
before  the  railroad  train  got  there?  A.  Just  aboat  om 
as  near  as  I  can  telL  Q.  It  had  stopped  before  the  n 
train  got  there?  A.  Just  aboat  stopped;  it  hadn't  an; 
than  stopped.  0.  And  the  gates  were  down?  A.  Tht 
were  down.  *  *  *  Q.  Did  this  engine  ring  its  I 
blow  its  whistle?  A.  No,  sir;  if  it  did,  I  didn't  hi 
Q.  Did  yon  hear  the  train  approaching  just  before  yoi 
hit?  A.  Yes,  sir;  jast  a  mioate.  Q.  How  long  an  ii 
was  it  between  the  time  when  yon  heard  the  roar  of  tb 
and  the  time  when  yon  were  hit?  A.  Not  over  a  sec 
so.  Q.  From  the  time  yon  heard  the  train  until  yor 
bit?  A.  It  was  not  over  a  second  or  so,  and  about  the 
saw  it  we  were  struck.  Q.  After  you  heard  the  train,  <j 
have  any  chance  to  get  out  of  the  wagon  before  you  we 
A.  No,  sir."  It  further  appears  that  the  plaintiff  knei 
he  was  in  a  place  of  danger;  that  as  he  sat  in  the  wanoi 
its  progress  had  been  arrested  he  looked  both  ways  i 
railroad  track ;  that  he  could  see  a  long  distance  to  the 
west,  and  that  no  train  was  approaching  from  that  qi 
and  that  he  could  not  see  far  to  the  northeast.  The  et 
testified  that  he  rang  the  bell  and  blew  the  whistle. 

It  cannot  be  said  that  the  length  of  time  between  th' 
page  and  the  accident  is  precisely  fixed.  Estimates 
duration  of  short  periods  into  which  much  ezperie 
crowded  are  uotorionsly  inexact,  and  are  apt  to  be  ezc 
The  distance  traversed  by  the  trolley  car  is  loosely  : 
There  is  no  proof  as  to  its  rate  of  speed.  The  (air  com 
seems  to  be  that  there  was  an  interval,  short  but  appre 
between  the  descent  of  the  gates  and  the  arrival  of  the 
The  plaintiff  undoubtedly  had  time  to  alight.  It  is 
and  this  is  the  sole  criticism  of  his  conduct— that  he  wi 
liient  in  not  doing  so. 

To  one  who  now,  at  a  sale  distance,  exercises,  in  thi 
of  subsequent  events,  the  easy  function  of  review,  it  seen 
several  courses  of  action  were  open  to  the  plaintiff.  I 
be  observed  that  he  was  in  a  place  where  injury  was  i 
evitable.  If  the  horse  would  stand  still,  the  wagon  a 
occupants  would  be  safe.  The  plaintiff  testified  that  I 
known  the  horse  for  several  years,  and  that  he  was  kinc 
remain  in  the  wagon  on  the  chance  that  the  horse  wo 
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sadr  was  therefore  a  line  of  condact  which,  if  not  wholly 
ise,  would  not  have  been  irrational,  i^ain,  it  was  surely 
asonable  to  think,  at  least  at  the  oatset,  that  the  man  in  the 
wcT  would  hear  the  call  upon  him,  and  to  expect,  or  at  least 

hope,  that,  if  he  heard  it,  he  would  raise  the  gates.  Again, 
e  plaintiff  might  have  jumped  off  and  run  away,  and  left 
r.  Lane  to  get  out  of  trouble  as  he  best  could.  A  man  of 
irit  and  self-respect  would  not  be  apt  to  do  this,  as  long  as 
:  might  be  of  use  to  his  companion,  ^^ain,  the  plaintiff 
[ght  have  alighted  and  held  the  horse's  head.  Such  an  in- 
rventioD,  in  a  moment  of  peril,  by  a  person  with  whose  pres- 
ce  a  horse  is  not  familiar,  is  apt  to  irritate  the  horse  and 
ibarrass  the  driver,  if  not  to  injure  him  who  intervenes. 
more  judicious  plan  would  probably  have  been  for  Mr.  Lane 

hand  the  reins  to  the  plaintiff,  and  to  go  to  the  horse's 
ad  himself. 

It  it  is  unnecessary  to  pursue  the  subject.  Enough  has 
eu  said  to  indicate  the  ground  of  our  conclusion.  The  ex- 
:Dcy  was  sudden,  the  rislc  alarming,  the  best  way  of  escape 
t  obvious.  We  think  that  whether  the  plaintiff  acted  with 
mmon  prudence  was  a  fair  question  for  the  jury. 
The  judgment  is  affirmed. 


EuTiNG  V.  Chicago  &  N.  W.  Ry.  Co. 

iSufireme  Court  of  Wisconsin,  Nov.  38, 1903.) 

[92  N.  W.  Hep.  358.1 

irpedoea  on  Track— rnjury  to  Boy— Evidenco. 

Whether  a  torpedo,  which  had  been  placed  on  a  railroad  track,  and 

lich  exploded,  and  injured  a  boj  Btaading  near  the  track,  had  been 

iced   there  by  the  fireman  for  hia  own  amusement,  «nd  without   the 

lowledge  of  the  engineer,  or  by  the  engineer  in  whose  charge  it   had 

en  put  for  safe-keeping   and  use  in   emergencieB,  held  a  question  for 

ejury. 

ime~Sam« — ^Scope  of  Enginser's  Employ ment.* 

Ad  engineer,  into  whose  hands  a  railroad  company  has  placed  torpe- 

M  for  safe-keeping  and  use  in  emergencies,  who  puts  a  torpedo  on 

e  track  in  dangerous  proximity  to  third  persons,  solely  for  hia  own 

lUKment,  commits  a  tort  within  the  scope  of  hia  employment,   and 

e  company  is  responsible. 

une— Sama—  Llab  i  I  ity . 

An  engineer,  who,  knowing  that   a  torpedo  has   been  placed  on   the 

ick  in  dangerous  proximity  to  third  persons,  moves  his  locomotive 

erit,  commits  a  tort  for  which  the  company  is  responsible. 

Appeal  from  circuit  court,  Kenosha  county;  E.  B.  Belden, 

idgc. 

Action  by  Charles  Euticg,  an  infant,    by  bis   guardian, 

^inst   the    Chicago    &  Northwestern  Railway  Company. 
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Jndement  on  a  directed  verdict  for  defendant,  and  i 
appeals.     Reversed. 

This  is  an  action  for  personal  injuries.  Many  of  tli 
are  nndispnted.  It  appears  that  in  May,  1899,  the  de: 
company  constructed  a  temporary  spar  track  along  om 
streets  of  the  city  of  Kenosha  ronnins  into  a  public  \ 
that  city  (in  which  a  library  buildiog  was  being;  const 
for  the  purpose  of  delivering  materials  for  the  construi 
the  building;  that  the  track  was  not  fenced;  that 
morning  of  July  6,  1899,  a  switch  engine  operated 
eiMtineer  and  fireman  run  over  said  track  into  the  park 
purpose  of  puUinK  a  freight  car,  which  had  run  ofi  the 
the  track,  back  upon  the  track ;  that  the  engine  was  atta 
the  car,  and  made  several  attempts  to  pull  it ;  that  son 
were  standing  in  the  park  nearby,  watching  the  operati 
that  a  delayed  celebration  of  the  Fourth  of  July  was  gc 
that  the  plaintiff  was  one  of  the  boys  thus  watching,  s 
be  was  about  nine  years  of  age ;  that  either  the  firemai 
engineer  descended  from  the  cab  of  the  engine,  and  i 
railroad  torpedo  on  the  track  about  a  foot  from  one 
driving  wheels;  that  the  man  who  placed  the  torpedc 
track  immediately  got  into  the  cab  again,  and  the  eng 
moved  over  the  torpedo,  exploding  it;  and  that  t 
piece  of  metal  therefrom  buried  itself  in  plaintiff's 
flicting  a  serious  injury;  and  that  the  plaintifi  did  no 
what  it  was  ibat  the  man  put  upon  the  track.  The  e 
testified  that  he  did  not  place  the  torpedo  on  the  tra 
did  not  know  it  was  there,  and  the  fireman  testified  1 
placed  the  torpedo  on  the  track  for  his  own  amnsem< 
that  the  engineer  did  not  direct  him  to  do  so,  nor  kn 
it  was  done.  On  the  other  hand,  testimony  was  give 
ing  to  show  that  the  engineer  himself  placed  the  tori 
the  track.  At  the  close  of  the  evidence  the  court  dii 
verdict  for  the  defendant,  and  from  judgment  then 
plaintiff  appeals. 

Baker  &  Baker,  for  appellant. 

Edward  M.  Hyzer,  for  respondent. 

WINSLOW,  J.  (after  sUting  the  facts).  Therespo 
contentioD  (which  seems  to  have  been  adopted  by  t 
court)  is.  in  brief,  that  the  uncontradicted  evidence 
that  there  was  no  occasion  for  the  use  of  the  torpedi 
transaction  of  the  defendant's  business;  that  it  was  pi 
the  care  of  the  engineer,  and  the  fireman  had  no  antb 
take  it;  that  the  fireman  took  it  without  the  knowh 
the  engineer,  and  placed  it  npon  the  track  for  hi 
amusement ;  that  in  so  doing  he  was  entirely  outside  th 
of  his  employment,  and  hence  that  his  principal  is 
sponsible  for  the  results  of  his  act.  If  this  contentio 
fully  justified  by  the  facts  it  is  difficult  to  see  how  the 
sion  could  be  avoided.     We  agree  with  counsel  that  I 
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dence  shows  that  there  was  no  occasion  for  the  use  of  the 
torpedo  at  this  time  in  the  transaction  of  the  defendant's  busi- 
ness.   It  is  clear  that  under  the  rules  of  the  company  it  was 
only  to  be  used  as  a  signal  to  be  put  on  the  track  when  it  was 
desired  to  stop  an  approaching  train.    We  also  agree  that  the 
evidence  shows  that  it  was  placed  in  the  care  of  the  engineer, 
and  that  the  fireman  had  no  right  to  use  it,   or  authority  to 
take  it  from  the  engine,  save  as  directed  by  the  engineer.     We 
cannot,   however,   admit  that  the  uncontradicted  evidence 
proves  that  the  fireman  placed  the  torpedo  on  the  track  with- 
out the  authority  or  knowledge  of  the  engineer.     It  is  true 
that  the  fireman  testifies  to  this  effect,  and  that  the  engineer 
denies  that  he  put  the  torpedo  on  the  track,  or  knew  of  its 
being  placed  there,  but  there  is  evidence  on  the  part  of  the 
plaintiff  tending  directly  to  show  that  the  engineer  himself 
placed  the  torpedo  on  the  track.     The  nature  of  the  evidence 
was  as  follows :    The  plaintiff  and  his  two  companions  testified 
that  a  man  jumped  from  the  cab,  placed  something  on  the 
track,  the  character  of  which  they  did  not  know,  and  climbed 
back  into  the  cab,   pulled  the  lever,  and  started  the  engine, 
when  the  explosion  took  place.     The  engineer  testified  that 
the  fireman  did  nothing  about  the  operation  of  the  engine, 
bat  that  he  himself  pulled  the  throttle,  and  started  it.     Again, 
the  plaintiff  at  the  trial  identified  the  engineer  (both  fireman 
and  engineer  standing  before  him)  as  the  man  who  put  the 
torpedo  on  the  track.     We  regard  this  evidence  as  amply  su£B- 
cient  to  carry  the  question  to  the  jury.     So,  in  considering 
the  motion  to  direct  a  verdict,  it  must  be  taken  as  though  it 
were  proven  that  the  engineer  placed  the  torpedo  on  the  rail, 
and  moved  the  engine  over  it,  causing  the  explosion ;  and  the 
question  is  whether  a  verdict  against  the  defendant  could  be 
snstained  upon  this  state  of  facts.     That  railroad  torpedoes 
are,  in  their  nature,  dangerous  agencies,  cannot  be  doubted. 
It  is  common  knowledge  that  they  are  loaded  with  some  high 
explosive,  and  with  a  8u£Bcient  amount  thereof  to  cause  a  loud 
explosion ;  and  the  danger  which  exists,  even  in  the  explosion 
of  toy  torpedoes,  is  too  well  understood  to  admit  of  doubt  that 
railroad  torpedoes  should  be  considered  as  dangerous  agencies 
as  matter  of  law.     So  the  situation  to  be  considered  upon  the 
motion  is  this:  The  defendant  placed  these  dangerous  explo- 
sives in  the  custody  of  its  servant,  to  be  placed  on  the  track  in 
certain  contingencies  as  a  warning  to  approaching  trains.     The 
servant,  however,  placed  one  on  the  track  when  not  con- 
templated by  the  employer,  evidently  for  his  own  amusement, 
and  in  dangerous  proximity  to  third  persons,  and  moved  the 
engine  over  it,  causing  it  to  explode,  and  inflict  injury  on  one 
of  such  persons;  and  the  question  is  whether  a  verdict  for  the 
injared  person  against  the  principal  can  be  sustained  under 
SQch  circumstances.    We  think  this  question  must  be  answered 
in  the  a£Brmative.    The  principle  that  a  master  is  not  re- 
sponsible for  the  torts  of  his  servant  when  the  servant  has 
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departed  from  his  employmeot  is  well  anderstood. 
principle  were  as  easy  for  application  as  it  is  of  sta 
we  should  have  little  difficulty ;  but,  like  many  anothei 
and  plain  principle,  its  application  to  construe  facts  i 
times  very  difficult.  The  qaestion,  eenerally,  is  whel 
servant  has  departed  from  his  employment,  or  whetbei 
departed  from  or  neglected  a  duty  in  the  line  of  that  i 
ment.  In  the  first  case  the  principal  is  not  responsi 
bis  acts,  and  in  the  second  case  he  ia.  Applying  the  p 
to  the  present  case,  supposing  that  the  jury  had  fon: 
the  engineer  placed  the  torpedo  on  the  track,  it  seen: 
plain  that  a  verdict  for  the  plaintiff  might  be  sustainei 
engineer's  duty  was  to  operate  the  engine;  to  take  car 
torpedoes,  and  see  that  they  were  used  only  at  prope 
and  places.  The  company  had  placed  in  his  charg 
dangerous  agencies,  and  anthorized  him  to  use  them  al 
times.  In  placing  one  of  them  upon  the  track  as  he 
was  doing  what  the  company  had  directly  authorized 
do;  bnt  he  was  not  doing  it  at  the  time  or  place  aul 
by  the  master.  He  was  not  beyond  the  scope  of  his  i 
ment,  but  be  was  willfully  oi  wantonly  violating  a  dot; 
iog  from  his  employment,  namely,  his  duty  to  safely  k 
properly  use  the  torpedoes.  There  have  been  many  c 
Tolving  the  application  of  this  principle,  and  they  ca 
said  to  be  entirely  harmonious;  but  the  principle  abov 
is  believed  to  be  substantiated  by  the  great  weight  of 
ity.  The  doctrine  is  quite  well  stated  in  Railway 
Shields,  47  Ohio  St.  387,  34  N.  E.  658,  8  L.  R.  A.  464, 
St.  Rep.  840,  as  follows:  "A  servant  may  depart  I 
employment  without  making  his  master  liable  for  h 
gence  when  outside  of  the  employment  of  bis  master, 
so  departs  whenever  he  goes  beyond  the  scope  of  his  < 
ment  and  engages  in  affairs  of  his  own,  but  be  cannol 
from  the  dnty  intrusted  to  him  when  that  duty  rega 
right  of  others  in  respect  to  the  employment  of  dange 
strumenta  by  the  master  in  the  prosecution  of  his  b 
without  making  the  master  liable  for  the  consequen 
the  first  step  in  that  direction  is  a  breach  of  the  doty  11 
to  him  by  the  master,  and  his  negligence  in  this  re| 
comes  the  negligence  of  the  master."  The  cases  nj 
subject  will  be  fonnd  quite  fally  cited  in  the  case  of 
V.  Railroad  Co.  (Iowa)  88  N.  W.  841,  56  L-  R-  A.  748 
was  a  case  where  an  engineer  blew  off  steam  from  a  I 
cock  solely  for  the  purpose  of  frightening  some  cbildi 
one  of  the  children,  by  reason  of  her  fright,  fell,  an( 
her  leg,  and  it  was  held  that  a  verdict  for  the  plaiati 
be  sustained  under  the  principles  herein  stated. 

There  is,  however,  another  view  which  may  be  take 
case  as  made  by  the  plaintiff's  evidence,  which  also  1 
the  conclusion  that  it  was  a  proper  case  for  the  jury 
upon.     If  it  be  true  as  the  evidence  tends  to  show  ti 
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engineer  placed  the  torpedo  on  the  track,  then  he  knew  that 
a  dangeroas  explosive  was  on  the  track  immediately  in  front 
of  the  driving  wheel  at  the  moment  he  moved  the  engine, 
and  that  third  persons  were  in  close  proximity.  If,  under 
such  circumstances,  and  with  that  knowledge,  he  moved  his 
ensfine  in  the  attempt  to  pull  the  car  upon  the  track,  the 
master  would  unquestionably  be  liable  for  injuries  to  such 
third  persons  which  were  proximately  caused  by  the  engi- 
neer's negligent  act.  Upon  the  plainest  principles,  the  engi- 
neer could  not,  in  prosecuting  his  master's  business,  move  his 
engine  over  an  obstacle  or  dangerous  place  upon  the  track 
which  was  known  to  him,  when  such  movement  was  plainly 
imminently  dangerous  to  third  persons,  without  rendering  his 
master  liable  for  the  proximate  result  of  his  negligent  act. 
These  views  necessitate  reversal  of  the  judgment. 
Jadgment  reversed,  and  action  remanded  for  a  new  trial. 


San  Antonio  Traction  Co.  v.  Crawford, 

{Court  of  Civil  Appeals  of  Tex  as  ^  Dec.  lo^  1902,) 

[71  S.  W.  Rep.  306.] 

Practice— Leading  Questions. 

Allowing  a  leading  qnestion  to  be  asked  as  to  a  matter  not  questioned 
in  the  plesUlingfs  or  evidence  is  not  prejudicial. 

Carriers  of  Passengers — Liability  for  Insults  by  Servants.* 

A  passenger  on  a  street  car  may  recover  damages  where  she  is  carried 
past  her  destination  against  her  will,  and  thereafter  the  motorman 
addresses  her  in  an  insulting  manner,  and  shakes  his  fingers  and  an 
iron  bar  in  her  face. 

Damages— Excessive. 

One  hundred  dollars  damages  is  not  too  great  where  a  passenger  on  a 
street  car  is  carried  past  her  destination  against  her  will,  and  the 
motorman  thereafter  addresses  her  in  an  insulting  manner,  and  shakes 
his  fist  in  her  face. 

Appeal  from  Bexar  county  coart ;  K  B.  Green,  Judge. 

Action  by  Elizabeth  D.  Crawford  against  the  San  Antonio 
Traction  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Hines  &  Taliaferro,  for  appellant. 

PLY,  J.  This  suit  was  instituted  by  appellee  in  the  justice's 
court  to  recover  damages  in  the  sum  of  $199  sustained,  to  use 
the  language  of  the  pleading,  ''by  reason  of  being  forcibly 
carried  to  and  from  South  Heights  to  and  from  a  point  in  or 
near  the  center  of  the  city  against  her  will,  and  the  refusal  of 
the  conductor  and  motorman  to  let  her  off  the  car  of  defend- 
ant company  at  or  near  her  place  of  destination  after  repeated 

*Aa  to  the  liability  of  carriers  to  passengers  for  insults  by  servants* 
«ec  note  at  end  of  case. 
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regaeats  so  to  do,  and  for  the  insnltine  conduct  and  \i 
of  the  motorman  of  said  company  toward  plaiatifi. 
trial  in  the  justice's  court  resulted  in  a  judgment  for  a 
in  the  snm  of  $^0.  On  appeal  to  the  county  conrt,  a 
recovered  $ioo.  The  record  justifies  the.  conclusion  I 
pellee  was  a  passeaeer  of  the  street  car  of  appellant 
way  from  the  market  house  to  her  home,  on  South  stre 
althoaeh  the  proper  signal  was  eiven,  the  motormai 
and  refnsed  to  stop  the  car  at  South  street,  and,  when  re 
to  let  appellee  off  on  Indianola  and  Goliad  streets,  rel 
to  do,  and  carried  her  to  Sonth  HeiRhts,  the  terminn 
line.  On  the  way  back,  appellee  again  signaled  for 
to  stop  at  Indianola  street  and  South  street,  but  he  a 
fused  to  stop  the  car.  After  taking  her  to  Commerct 
the  motorman  took  her  back  to  South  street,  where  he 
off.  Appellee  swore  that,  as  appellee  got  off,  the  mc 
shook  the  handle,  used  by  him  in  mnning  the  car,  in  h 
and  told  her  she  should  never  ride  on  the  car  again, 
witnesses  corroborate  the  testimony  of  appellee.  The 
man  admitted  that  he  pointed  his  finger  at  her,  and 
carried  her  by  her  street  because  he  bad  a  difficulty  w 
Appellee  swore,  also,  that  the  motorman  pointed  his  f 
her  and  laughed  at  her. 

The  first  assignment  of  error  complains  of  the  actioi 
court  in  permitting  appellee  to  be  asked,  "Did  you  1 
casion  to  go  from  your  home  at  any  place  in  the  cit> 
Antonio  on  or  about  the  ZQth  of  June,  1901,"  on  the 
that  the  question  was  leading.  Admitting  that  the  c 
was  leading,  we  are  unable  to  see  how  it  could  have 
appellant.  It  was  not  questioned  in  pleadings  or  e 
that  appellee  did  have  occasion  to  go  from  her  t: 
market  on  the  date  mentioned,  and  that  she  was  01 
lant's  street  car. 

There  is  no  merit  in  the  second  assignment  of  erro 
issues  were  properly  submitted  by  the  charge  of  the  ci 

It  is  contended  by  appellant  that  the  judgment  sh( 
reversed  because  the  evidence  failed  to  establish  an; 
damage.  We  do  not  think  this  position  well  takei 
evidence  showed  that  appellant  was  a  passenger  on  tfa 
car,  and  was  carried  past  her  destination  against  her  v 
afterwards  she  was  not  only  addressed  in  an  insulting  1 
but  had  an  iron  bar  or  key  shaken  in  her  face  by  an  ei 
of  appellant  The  proposition  cannot  be  entertaine< 
moment  that  an  employee  of  a  common  carrier  can  thr 
and  threaten  a  passenger,  and  that  the  law  will  give  no 
for  such  conduct.  Speaking  on  this  subject,  it  is  1 
Fetter  in  his  work  on  Carriers  of  Passengers  (sectit 
"Where  a  wrongful  act  is  accompanied  by  insult,  al 
oppression,  the  decided  weight  of  authority  is  that  coi 
tory  damages  for  mental  suffering  may  he  recoverei, 
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there  has  been  no  physical  injary. "  In  support  of  the  text 
the  foUowini;  quotation  is  made  from  the  case  of  Chamberlain 
V.  Chandler,  3  Mason,  242,  Fed.  Cas.  No.  2,575:  ''It  is  inti- 
mated that  all  these  acts,  thoagh  wrong  in  morals,  are  yet  acts 
which  the  law  does  not  panish;  that,  if  the  person  is  un- 
tOQched, — if  the  acts  do  not  amount  to  an  assault  and  battery,— 
they  are  not  to  be  redressed.  The  law  looks  upon  them  as 
Qoworthy  of  its  cognizance.  The  master  is  at  liberty  to  in- 
flict the  most  serious  mental  sufferings  in  the  most  tyrannical 
manner,  and  yet,  if  he  withholds  a  blow,  the  victim  may  be 
crushed  by  his  unkindness.  He  commits  nothing  within  the 
range  of  civil  jurisprudence.  My  opinion  is  that  the  law  in- 
volves no  such  absurdity.  It  is  rational  and  just.  It  gives 
compensation  for  mental  sufferings  occasioned  by  the  acts  of 
wanton  injustice  equally  whether  they  operate  by  way  of  di- 
rect or  consequential  injuries.  In  each  case  the  contract  of 
the  passengers  for  the  voyage  is,  in  substance,  violated,  and 
the  wrong  is  to  be  redressed  as  a  cause  for  damage."  In  the 
case  of  Railway  Co.  v.  Jones  (Tex.  Civ.  App.)  39  S.  W.  124, 
it  was  held  that  a  female  passenger  could  recover  for  abusive 
language  used  towards  her  by  the  wife  of  a  ticket  agent.  A 
writ  of  error  was  refused  by  the  supreme  court.  In  the  Leach 
Case,  33  S.  W.  703,  the  court  of  civil  appeals  held:  ''It  is  too 
plain  for  argument,  we  think,  that  a  wilful  violator  of 
woman's  most  sacred  right  of  personal  security,  such  as  the 
verdict  finds  plaintiff  in  error  to  have  been,  though  her  body  be 
not  touched,  except  by  his  foul  breath  and  speech,  should  re- 
spond in  damages  for  an  outrage  to  her  feelings  which  pro- 
ceeds so  directly  from  his  concurrent  criminal  purpose  and 
act."  None  of  the  cases  cited  by  appellant  contravenes  the 
principles  enunciated  in  the  authorities  cited.  It  would  be  a 
perversion  of  law  and  justice  to  hold  that  an  employee  of  a 
common  carrier  could  shake  his  finger  and  a  piece  of  iron  in 
a  woman's  face,  because  she  wished  to  be  put  down  on  the 
street  to  which  her  contract  entitled  her  to  be  carried,  and 
that,  because  she  was  not  actually  struck  in  the  face,  she  could 
not  recover  damages.  No  such  doctrine  has  ever  been 
enunciated  in  Texas. 

There  is  no  merit  in  the  contention  that,  the  moment  the 
car  had  carried  the  woman  past  her  street,  she  lost  her  char- 
acter of  passenger.  The  implied  contract  with  the  street  car 
company  was  to  carry  her  to  South  street  and  permit  her  to 
leave  the  car,  and  she  was  a  passenger  on  the  car  until  that 
dnty  was  fulfilled. 

It  is  contended  by  appellant  that  there  was  no  insult  to  ap- 
pellee. The  penal  law  of  Texas  denounces  an  assault,  whether 
accompanied  by  a  battery  or  not,  as  a  violation  of  its  peace 
and  dignity  and  an  invasion  of  private  rights,  and  we  know  of 
(ew  insults  that  are  grosser  and  more  outrageous  towards  a 
woman  than  the  shaking  of  fingers  and  iron  bars  in  an  angry 
manner  in  her  face.     The  amount  assessed  by  the  jury  is  not 
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too  moch  to  pay  for  such  an  after  disregard  of  private 
The  jadgment  is  afBrmed. 


Carriers  of  PaSMngert — Liability  for  Insults  by  Servants. 

A  carrier  of  passengerB  is  bouad  to  exercise  care,  not  oolrtoc 
passengers  safely,  but  to  see  that  they  are  accorded  respectful  a 
teous  treatment.  Hence,  the  liability  af  the  carrier  to  passengen 
wilful  wrong's  of  his  servants  is  not  limited  to  actual  violen 
extends  to  insulting  and  abusive  language  and  conduct.  La 
New  Orleans,  etc.,  R.  Co.,  43  La.  Ann.  34, 8  So.  701,  47  Am.  &  i 
Cas.  645,  12  L.  R.  A.  337 ;  Keen  v.  Liiardi,  S  La.  431,  25  Am.  D. 
Jackson  Electric  R.,  etc.,  Co.  v.  Lowry  (Miss.  1901) ,  30  So.  634, 
&  Eng.  R.  Cas.N.  S.,  103;  Palmeri  v.  Manhattan  R.  Co.,  13^ 
261,  30  N.  E.  1001,  44  N.Y.St.  R.  894,  53  Am.  &  Eng.  R.  Cas 
Am.  St.  Rep.  632,  affirming  60  Hun  (N.  Y.)  579,  39  N.  Y.  St.  Rej 
N.  Y.  Supp.  468  ;  KnoxviUe  Traction  Co.  v.  Lane,  103  Tenn.  37 
W.  557,  46  L.  R.  A.  549.  Thus,  the  unprovoked  use  by  a  railro 
ductor  to  a  passenger  of  opprobrious  words  and  abusive  la 
tending  to  cause  a  breach  of  the  peace,  or  to  humiliate  the  pai 
subjects  the  company  to  liability.  Cole  v.  Atlanta,  etc.,  R.  i 
Ga.  474, 31  S.  B.  107,  12  Am.  &  Eng.  R.  Cas.,  N.  &.,  14.  When 
was  about  to  board  a  train  the  conductor  asked  her  if  she  had 
for  her  son,  eight  years  of  age,  and,  on  being  informed  that  : 
not,  told  her  to  get  one,  which  she  did.  Later,  when  taking 
tickets,  the  conductor,  in  the  hearing  of  her  children  and  other 
gers,  said  to  her :  "The  idea  of  a  woman  trying  to  board  a  tn 
her  child  without  a  ticket  !  You  can  go  on  this  time,  but  don't 
take  such  a  thing  again."  It  was  held  that  the  conductor's  1; 
was  actionable,  for  the  reason  that  it  justified  an  inference  tba 
tiff  was  charged  with  dishonesty,  and  even  if  it  were  conceded 
language  did  not  imply  dishonesty,  when  taken  in  connection  ^ 
manner  in  which  it  was  used  and  the  circumstances  under  i 
was  used,  it  was  insulting  and  calculated  to  humiliate  and 
Texas,  etc.,  K.  Co.  v.  Tarkington  (Tex.  Civ.  App.  1901),  66  S. 
But  the  carrier  cannot  be  held  responsible  to  passengers  for 
indecorous,  or  rude,  conduct  on  the  part  of  his  servants.  Lo 
etc.,  R.  Co.  V.  Ballard,  85  Ky.  307,  3  S,  W.  530,  7  Am.  St.  R 
Rose  V.  Wilmington,  etc.,  R.  Co.,  106  N.  Car.  168,  11  S. 
Daniels  v.  Florida,  etc.,  R.  Co.,  62  S.  Car.  1,  39  8.  E.  762,  2J 
Eng.  R.  Cas.,  N.  8.,  107.  And,  in  line  with  the  authorities  wh 
that  when  a  passenger  brings  upon  himself  an  assault  by  the 
insulting  and  abusive  language  of  such  a  character  as  naturall; 
the  passions  of  the  servant,  and  renders  him  unfit  to  perform  in 
manner  the  duty  he  owes  his  master  and  the  master's  patroui 
can  be  no  recovery  against  the  master  (see  section  V.  of  note 
mingham  R.,  etc.,  Co.  v.  Baird,  22  Am.  &  Eng.  R.  Cas.,  N.  S., 
has  been  held  that  a  passenger  cannot  recover  damages  on  ace 
being  insulted  by  the  conductor  of  a  train,  if  the  insulting  Is 
was  provoked  by  the  conduct  of  the  passenger.  Harrison  v,  1 
Fed.  787.  But  it  is  believed  that  the  true  rule  is  that,  while 
that  the  passenger's  own  conduct  brought  about  his  ill  treatmt 
be  considered  in  mitigation  of  damages,  it  is  not  a  juatificat 
does  not  relieve  the  carrier  from  liability.  This  rule  is  analo 
the  one  which  has  been  favoured  in  discussing  the  liability  of 
rier  for  servant's  assaults  which  are  provoked  by  the  passeni 
section  V.  of  note  to  Birmingham  R.,  etc.,  Co.  v.  Baird,  22 
Eng.  R.  Cas.,  N.  S.,  909),  and  is  supported  by  respectable  an 
In  Strotherp.  Aberdeen,  etc.,  R.  Co.,  123  N.  Car.  197.  31  S.  E. 
was  held  that  while  the  fact  that  an  insulting  proposal  by  t 
ductor  of  a  train  to  a  woman  passenger  was  provoked  by  an  tn 
or  improper  remark  on  her  part,  might  be  considered  in  fixing  tl 
ages,  it  could  not  be  held  to  justify  the  conductor's  conduct. 

Thsodor  Mac  a  A) 
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Louisville  &  N.  R.  Co.  ».  Hart. 

[Court  of  Appeals  of  Kentucky,  Dec.  9,  /gof.) 

[70  S.  W.  Rep.  830.] 

Iltilraad* —  Parsonal  Injurie* — Tr«sp«((er( — Children — Torpadoas — 
Negligance.* 

Evidence  in  an  action  for  injuries  to  an  infant,  who  had  gone  on  a  rall- 
Tiad  track  and  unfastened  and  taken  away  a  torpedo,  which  he  aabae- 
]aeiitly  exploded,  examined,  and  ieltt  to  show  that  the  manner  and 
}lace  of  the  use  of  the  torpedo  by  the  company  was  proper,  and  it  waa 
lot  liable- 
Appeal  from  circnit  coart.  Nelson  county. 

"Not  to  be  officially  reported." 

Action  by  Albert  J.  Hart,  Jr.,  against  the  Lonisville  &  Nash- 
rille  Railroad  Company.  From  a  jadgment  [or  plaintiff,  de- 
cndant  appeals.     Reversed. 

John  S.  Kelley  and  Edward  W.  Hines,  for  appellant. 

Nat  W.  Halstead  and  Morgan  Yewell,  for  appellee. 

DU  RELLE,  J.  The  road  of  appellant  railroad  company, 
1  short  distance  from  the  station  of  Bardstown,  passes  over 
vhat  is,  in  that  neighborhood,  called  the  "little  trestle,"  which 
s  about  180  feet  long  and  29  feet  high  at  the  highest  point 
^ome  distance  farther  away  from  the  station,  what  ta  known 
IS  the  "big  trestle"  passes  over  the  Bloomfield  pike,  being 
ibont  71  feet  high  at  the  highest  point,  and  nearly  600  feet 
OQg.  Still  farther  away  from  the  station,  the  road  passes 
ihroagh  a  long  cat,  and  makes  a  sharp  curve.  The  gronnd 
ilong  this  part  of  the  road  is  very  rough  and  uneven.  The 
isht  of  way  is  fenced  in  and  protected  by  barbed-wire  fences, 
ind  cattle  gaps  and  sign  boards  are  placed  conspicuously, 
varnii^  trespassers.  There  is  no  highway  except  the  bigb- 
ray  of  the  railroad,  and,  while  the  greater  part  of  this  part  of 
he  railroad  right  of  way  is  within  the  corporate  limits  of 
Sardstown,  there  is  no  showing  that  it  is  ased  as  a  paaaway 
rom  one  part  of  the  town  to  another.  Everything  that  conld 
easonably  be  expected  seems  to  have  been  done  to  prevent 
leople  going  npon  this  annsaally  dangerons  part  of  the  right 
>f  way.  Nevertheless,  it  appears  that — possibly  from  the 
'ery  fact  that  the  sorface  of  the  ground  is  broken  and  irrega- 
ar,  and  that  there  are  warnings  against  trespassing  thereon 
-young  people  did  go  there  from  time  to  time,  and  use  the 
ight  of  way  as  a  walk  for  pleasure.  There  is  no  evidence  to 
how  that  the  railroad  company  consented  in  any  way  to  this 
iM.  On  the  contrary,  all  the  testimony  indicates  that  the 
nmpany  endeavored  to  prevent  it.  In  October,  1899,  the 
ection  boss,  having  occasion  to  do  some  ditching  in  the  cut 
Mfore  mentioned,  placed  a  torpedo  on  the  track  between  the 

*A»  to  the  care  due  from  railroad  companies  to  infant  treapasBers, 
lee  Savannah,  F.  A  W.  Ky.  Co.  v.  Beavera(Ga.),  21  Am.  &  Eng.  R.  Cas., 
V.  S.,  646,  and  foot-note. 
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trestles,  and  a  signal  Bag.  The  torpedo  was  a  fla 
metallic  shell,  from  an  inch  and  a  half  to  two  inc 
diameter,  chained  with  explosive,  and  having  Hexible  n: 
arms,  to  be  bent  around  the  top  of  the  T-rail 
to  hold  it  in  position  until  it  shoald  be  exploded 
impact  of  the  wheels.  The  obiect  of  thas  placii 
torpedo  was  to  give  warniag  to  the  engineer  of  the  ez 
train  in  the  event  the  signal  flag  should  fail  to 
his  attention.  These  torpedoes,  when  exploded, 
a  lond  report,  like  the  report  of  a  gun,  the 
object  of  their  construction  being  to  make  a  noise  wb 
ploded.  When  the  section  boss  and  his  gang  qait  wo 
dinner,  they  took  up  the  flag  and  torpedo,  replacing 
when  they  returned  to  work.  On  the  afternoon  of  thi 
two  little  boys,  about  eight  years  of  age,  went  down  tb 
to  the  Bloomfleld  pike,  went  ont  the  pike  to  the  big  I 
climbed  the  bill,  and  went  upon  the  track,  along  whici 
walked  to  and  across  the  little  trestle,  when  they  turn 
retraced  their  steps.  On  the  way  back,  one  of  them  s 
torpedo,  detached  it  from  the  rail,  and  gave  it  to  his 
panion.  They  then  went  back  by  the  same  way  over 
they  came,  until  they  were  nearly  at  home,  when  the] 
rated.  The  boy  who  had  the  torpedo  went  out  the  pike 
and  some  unknown  fool  whom  he  met  on  the  pike  se 
have  told  him  that  if  he  would  hit  the  torpedo  with  a  hi 
a  gold  dollar  would  fly  out  of  it.  He  then  went  to  hi 
home,  procured  a  hatchet  from  the  kitchen,  and,  in  co 
with  his  brother  and  the  appellee,  who  was  a  child  um 
years  of  age,  pounded  the  torpedo  until  it  exploded.  / 
of  gravel  was  thrown  into  the  appellees'  eye,  destroyi 
sight,  and  necessitating  the  removal  of  the  eye.  Si 
thereupon  brought  against  the  appellant  railroad  cor 
and  a  trial  had,  resulting  in  a  judgment  and  verdict  for : 
from  which  this  appeal  is  taken. 

It  is  unnecessary  to  follow  counsel  through  the  varion: 
tioDS  which  have  been  elaborately  argued  in  this  case. 
perfectly  evident  from  the  testimony  that,  if  there  is  an] 
on  the  road  where  it  is  proper  to  use  such  a  contriva 
was  proper  at  the  point  at  which  it  was  used.  The  pla 
Qut  of  the  way  of  ordinary  travel,  was  in  itself  a  dan 
place,  and  was  protected  and  safeguarded  to  as  great 
tent  as  could  possibly  be  done.  There  is  no  question  I 
the  use  of  such  a  contrivance  was  proper  at  this  point, 
proper  to  nse  it  for  the  purpose  for  which  it  was  used  i 
occasion,  viz.,  to  warn  the  engineer  of  the  expected  tra 
there  were  workmen  upon  the  track,  who  might  be  ii 
unless  the  train  was  stopped.  We  think,  therefore,  1 
was  not  neerligence  to  place  the  torpedo  as  it  is  shown 
record  in  this  case  to  have  been  placed.  The  use  wasa 
one.  The  torpedo  was  properly  in  use  at  the  time  of 
moval  from  the  track.     No  greater  safeguards  could  hav 
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adopted  than  were  adopted.  It  is  therefore  readily  distin- 
roishable  firom  those  cases  where  explosives  were  carelessly 
stored  wheD  not  in  nae,  and  from  the  taratable  cases,  where 
the  injory  took  place  when  the  appliance  was  left  carelessly 
DasecDred  when  not  in  use.  It  is  unnecessary,  therefore,  to 
consider  the  argument  npon  the  question  whether  there  was 
an  intervenine  cause  for  the  accident. 

The  peremptory  instruction  should  have  been  given,  and 
the  jut^ment  is  reversed,  and  caase  remanded,  with  directions 
to  award  appellant  a  new  trial,  and  for  farther  proceedings 
consistent  herewith.  


Corcoran  v.  Pennsylvania  R  Co. 

{Supreme  Court  0/ Pennsylvania,  Oct.  ij,  igog.) 

[53  Atl.  Kep.  240.] 

Accident  at  Crossing — Signals — Question  for  Jury, 

In  an  ax:tioD  to  recover  for  injuries  received  at  a  grade  crosaing-,  where 
the  evidence  was  conflicting'  as  to  whether  a  signal  was  given  by  the 
approaching  train,  the  question  was  for  the  jury. 
Same— Failure  to  Look." 

n^bere  the  evidence  shows  that  plaintiff  in  an  action  to  recover  for 
perKinal  injuries  at  a  railroad  crossing  stopped  his  team  about  50  feet 
from  the  track  at  a  point  where  his  view  from  the  east  was  shut  off  by 
cars  standing  on  an  extra  track,  and  that  he  crossed  when  he  saw  a 
freight  train  approaching  slowly  from  the  west,  without  looking  to  the 
east,  and  was  struck  by  an  express  train,  which  he  could  have  seen  800 
fe«t  off  if  he  had  looked  just  before  he  went  on  the  track,  it  was  proper 
to  direct  a  verdict  for  defendant. 

Appeal  from  court  of  common  pleas,  Chester  county. 

Action  by  John  F.  Corcoran  sEainst  the  Pennsylvania  Rail- 
road Company.  Verdict  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  McCOLLUM,  C.  J.,  and  MITCHELL. 
DEAN.  BROWN,  and  MESTREZAT,  JJ. 

Thomas  W.  Pierce,  for  appellant 

John  J.  Pinkerton,  for  appellee. 

DEAN,  J.  Corcoran,  the  plaintiff,  was  a  truck  farmer  liv- 
ing near  Coatesville,  in  Chester  connty,  and  in  carrying  on  his 
bastness  had  occasion  to  make  almost  daily  trips  from  his 
farm  into  the  town.  The  farm  at  one  side  is  bounded  by  the 
railroad  company's  right  of  way.  A  lane  leads  from  the 
farmhouse  across  the  railroad  tracks  at  grade  into  the  town, 
where  at  the  bouadary  of  the  latter,  it  becomes  a  street,  called 
"Third  Avenae."  The  street  has  a  rather  steep  ascent  just 
as  it  approaches  the  railroad,  and  attains  the  level  of  the 
tracks,  of  which  there  are  two,  about  50  feet  from  them;  the 
north  track  being  for  west-bound  trains  and  the  south  for 
east-bound.     Just  east  of  the  crossing  there  are  four  tracks. 
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The  two  additional  tracks  east  are  used  principally  fo 
deteatioa  of  freieht  trains  while  passenger  trains  pass, 
coran  had  crossed  the  railroad  with  his  horse  and  wajnoi 
the  town  earlier  in  the  morning,  had  transacted  his  bos 
and  aboQt  lO  o'clock  was  returning  home.  He  drove  ap  ' 
avenne  nntii  be  reached  the  level  oE  the  railroad  aboat  ; 
from  the  north  track.  He  stopped  there;  looked  and  list 
Aboat  20D  or  300  yards  distant  he  saw  a  freight  train  s 
approaching  from  the  west  on  the  sonth  track.  He  li 
east  to  see  if  a  train  were  coming  from  that  direction,  b 
view  was  obstructed  by  box  freight  cars  standing  east  < 
crossing  on  the  extra  tracks,  and  he  saw  no  train  coming, 
then  urged  bis  horse  into  a  faster  gait,  and,  without 
stopping,  attempted  to  cross  the  tracks.  When  he  re 
the  north  track,  his  horse  was  struck  by  the  Pittsburg  ez 
a  train  rnnoing  west  at  about  20  miles  an  hour,  and  ^ 
made  no  stop  at  Coatesville.  The  horse  was  killed,  tbei 
destroyed,  and  the  plaintiS  seriously  injured.  He  averri 
injury  was  caused  by  the  n^ligence  of  defendant,  in  t 
gave  no  warning,  either  by  whistle  or  bell,  of  its  approE 
the  crossing.  Thereupon  he  brought  this  suit  to  re 
damt^es. 

At  the  trial  the  evidence  was  very  conflicting  as  to  wt 
warning  was  given ;  some  witnesses,  who  had  full  opporl 
to  hear,  testifying  that  none  was  given,  while  the  eng 
fireman,  and  switchman,  as  well  as  other  witnesses,  te 
positively  that  the  locomotive  whistle  was  loudly  blown. 
learned  judge  of  the  court  below  was  of  opinion  that  thi 
dence  of  negligence  on  part  of  the  defendant  was  inauffi 
and,  further,  that  it  established  contributory  negligeni 
part  of  the  plaintifi.  For  these  reasons  he  peremptori 
structed  the  jury  to  find  for  defendant.  Afterwards,  in 
ion  filed  on  motion  for  a  new  trial,  he  concedes  that  01 
question  of  defendant's  negligence  the  case  ought  to 
gone  to  the  jury,  but  that  the  evidence  of  plaintifi's  con 
tory  negligence  was  clear.  He  therefore  overruled  the  n 
for  a  new  trial,  and  directed  judgment  to  be  entered  c 
verdict.     We  now  have  this  appeal  by  plaintifi. 

As  to  defendant's  negligence,  although  the  evtdeno 
contradictory,  it  was  clearly  the  function  of  the  jury  to 
upon  it,  and  ascertain  the  truth.  The  weight  of  it  pro 
inclined  to  the  aide  of  defendant,  for,  assuming, — t 
ought  to  assume,  that  the  witnesses  on  each  side  were  tro 
their  conflicting  statements  are  reconcilable  on  the  theor; 
those  who  testified  for  plaintifi  did  not  observe  the  wai 
because  there  was  no  special  reason  why  it  should  a 
their  attention.  In  view  of  the  fact  that  very  many 
approached  and  passed  that  point  all  through  the  hours  1 
24,  a  locomotive  whistle  was  the  most  common  of  sc 
To  notice  that  which  occurred  almost  every  hour  would 
been  to  notice  the  common  and  ordinary.     It  is  not  im 
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able  that  those  who  lived  near  to,  or  whose  occupations  kept 
them  near  to,  that  crossing  would  not  have  noticed  the  blow- 
ins:  of  a  particular  locomotive  whistle.  But  the  testimony  of 
those  whose  duty  it  was  to  give  the  warning,  who  knew  that 
their  own  lives  and  the  lives  of  others  depended  in  some  meas- 
are  on  whether  they  performed  their  duty,  and  whose  attention 
would  be  especially  called  to  the  fact  of  whether  they  had 
performed  it  by  the  disaster  which  followed  only  a  few  sec- 
onds after  the  warning  ought  to  have  been  given,  was  cer- 
tainly more  to  be  relied  on  than  that  of  those  who  had  no 
duty  to  perform  in  the  matter,  whose  senses  were  not  on  the 
alert  to  hear,  and  who  had  no  special  reason  to  hear,  the 
whistle.  But  whatever  may  have  been  the  probabilities  as  to 
this  fact,  the  learned  judge  was  right,  when,  on  more  delib- 
erate consideration,  he  concluded  that  it  was  a  question  for 
the  jury. 

But  was  he  right  on  the  other  point, — that,  assuming  as  a 
fact  defendant's  negligence,  plaintiff  had  shown  a  case  of 
contributory  negligence  on  his  part?  The  plaintiff  drove  his 
horse  to  the  top  of  the  ascent  from  Third  avenue,  where  he 
was  on  a  level  with  the  railway  tracks  and  $o  feet  from  them. 
There  he  stopped,  looked,  and  listened.  That  was  the  place 
he  always  had  stopped,  and  usually  it  was  the  most  suitable 
place  to  see  the  tracks  for  a  long  distance  both  east  and  west ; 
bat  at  that  particular  time  the  view  east  was  shut  off  by  two 
trains  of  box  cars  standing  on  the  extra  tracks  between  the 
main  tracks.  It  was  no  fault  of  his  that  he  could  not  see 
through  cars,  but  the  fact  that  they  were  there  greatly  increased 
the  peril  incident  to  the  crossing.  He  stopped  to  ''look  and 
listen."  The  sense  of  sight  was,  by  reason  of  the  box  cars, 
useless  to  him  at  that  point  This  would  dictate  to  the  ordi- 
nary prudent  man  great  care,  for  care  exercised  must  be  ac- 
cording to  the  circumstances.  What  was  the  conduct  of 
plaintiff  under  these  circumstances?  He  says  that,  after  look- 
ing, he  thought  he  was  all  right,  and  gave  his  horse  a  cut  with 
a  switch,  starting  him  into  a  jog  trot  to  cross.  When  he 
reached  the  north  track  the  locomotive  struck  him.  When 
he  stopped  to  look  he  could  see  west  that  a  freight  was  slowly 
coming  towards  the  crossing,  but  at  such  a  distance  he  was  in 
no  danger  from  that  direction.  Whether  a  train,  fast  or  slow, 
was  coming  from  the  east,  he  did  not  know,  for  he  could  not 
see.  He  took  the  chances  of  hurriedly  trotting  across  without 
stopping.  Whether  increasing  his  speed  would  avoid  danger 
wonld  depend  on  the  exact  distance  a  coming  train  was  from 
him,  and  its  rate  of  speed,  as  well  as  his  own.  His  increased 
speed  might  avoid  the  danger  or  might  run  him  into  it.  Pru- 
dent drivers,  on  account  of  the  uncertainty  in  the  calculation 
generally,  avoid  the  danger  by  waiting  until  the  expected 
train  has  passed.  But  here  the  plaintiff  did  not  know 
whether  a  train  was  five  or  ten  minutes  distant.  He  did  not 
know  that  its  schedule  was  about  that  time.     He  did  not 
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aeaio  look,  althouEh  before  actaally  eetting  on  the  firs 
he  could  have  seen  it  Soo  feet  ofi,  aod  could  not  have 
roQ  down  had  he  stopped.  Ad  adult  thoronehly  tenilit 
the  movements  of  trains  at  a  crossing,  knowing  that 
about  the  time  for  a  train  comine  from  the  east,  dri 
within  s^  feet  of  the  tracks;  stops  and  looks  east,  bo 
nothing  because  of  a  temporary  obstrnctton  to  seeioe 
direction ;  then  rushes  across,  and  is  struck  by  a  train  c 
from  the  direction  where  he  could  not  see.  If  this  bi 
deliberate  taking  of  a  great  risk,  rather  than  submit  to  a 
delay,  we  do  not  know  what  is.  It  is  one  which  the  oi 
prudent  man  would  not  take,  and  there  is  no  other  reas 
inference  to  be  drawn  from  his  condact.  It  was  not  ci 
cording  to  the  circumstances.  The  plaintifi's  own  ev 
disclosed  a  case  of  contributory  negligence.  The  langi 
the  learned  judge  of  the  court  below,  in  the  concludim 
graph  of  his  opinion  on  the  motion  for  a  new  trial,  ata 
controlling  facts  with  precision:  "The  plaintiff  himsel 
that  he  made  but  oue  stop,  and  when  asked,  "Yon  c 
look  east  again  after  you  started.'"  answered.  "I  migb 
looked  that  way;"  while  all  the  witnesses  who  te5tifie< 
the  subject  say  that  he  looked  continuanaly  to  the  wes 
that  such  was  undoubtedly  the  fact  is  evident  from  his  i 
directly  in  front  of  a  train  that  he  must  have  seen  t 
time  after  passiuK  the  baggage  room  had  he  looked 
east."  And  Justice  Fell,  in  Mnckinhaupt  v.  Railroa( 
196  Pr.  3i6,  46  Atl.  365.  states  the  law  applicable  to 
facta;  "The  whole  duty  of  one  about  to  cross  the  tracl 
steam  road  at  grade  is  not  in  all  cases  confined  to  bis 
ping,  looking,  and  listening  for  the  approach  of  a  train 
must  stop  at  a  proper  place,  and  when  he  proceeds  he  1 
contioae  to  look  and  to  observe  the  precautions  whic 
danger  of  the  situation  requires.  He  should  stop  a\ 
there  is  another  place  nearer  the  tracks  from  which  b 
better  discern  whether  there  is  danger." 
The  juf^ment  is  affirmed. 


Newman  v.  Delaware,  L.  &  W.  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Oct,  13,  ipof.) 

[S3  Atl.  Rep.  345.1 

Railroads— Injuries  at  Crossing— Question  for  Jury. 

In  an  action  for  injuries  at  a  grade  crosslag:,  where  there  w. 
dence  that  plaintiff  stopped  to  look  and  Haten  at  a  proper  place,  * 
there  is  another  and  a  better  place  for  him  to  atop,  and  whet 
failed  so  to  do,  so  as  to  be  guilty  of  contribntory  uegligfence,  ii 
tion  for  the  jury. 

Appeal  from  court  of  common  pleas,  Luzerne  county. 
Action  by  Henry  C.  Newman  gainst  the  Delaware,  1 
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wanna  &  Western  Railroad  Company.     From  an  order  refus- 
ing to  take  off  a  nonsuit,  plaintiff  appeals.     Reversed. 

Argued  before   McCOLLUM,   C.   J.,    and    MITCHELL. 
DEAN.  BROWN,  and  MESTREZAT,  JJ. 

Paul  J.  Sherwood,  for  appellant. 

Andrew  H.   McClintock  and  Henry  W.    Palmer    (Arthur 
Hillman,  on  the  brief),  for  appellee. 

MESTREZAT,  J.    About  8  o'clock  in  the  morning  of  Feb- 
ruary 17,  1898,  Henry  C.  Newman,  the  plaintiff,  was  driving 
one  horse,  hitched  to  a  buckboard,  along  a  country  highway 
in  Lackawanna  county,  and  approached  a  grade  crossing  of 
the  defendant's  double-track  railroad.     The  general  direction 
of  the  highway  was  north  and  south,   and  the  plaintiff  was 
driving  south.    An  automatic  electric  signal  bell  stood  on  the 
left  side  or  east  side  of  the  highway,  and  from  15  to  30  feet 
north  of  the  railroad.     Painted  upon  the  post  of  this  signal 
appliance,  in  large  letters,  were  the  words:  ''Danger  while 
the  bell  rings.''    The  purpose  of  this  bell  was  to  give  notice 
of  a  train  approaching  the  crossing  from  either  direction.     If 
in  working  order,  it  began  to  ring  when  the  locomotive  was 
2,000  feet  from  the  crossing,  and  continued  until  the  crossing 
was  passed.     The  plaintiff  stopped  about  60  or  70  feet  from 
the  crossing,   and  looked  and  listened  for  a  train.    At  this 
point  he  had  an  unobstructed  view  for  a  long  distance  to  the 
west,  but  to  the  east,  or  his  left,  the  view  was  obstructed  by 
a  hill  which  prevented  him  from  seeing  the  train  or  engine 
going  west  on  the  west-bound  track.     The  view  of  the  rail- 
road track  to  the  east  continues  to  be  obstructed  until  the  per- 
son approaching  the  crossing  is  within  30  or  35  feet  of  the 
aossing,  and  his  horse  is  15  or  20  feet  from  the  railroad.     On 
the  right  or  west  side  of  the  highway  there  is  a  deep  ravine, 
and  on  that  side  of  the  road,  for  about  50  feet  north  of  the 
railroad,  there  is  no  fence  or  wall  to  prevent  a  frightened  or 
unruly  horse   from  backing  a  vehicle  over    the  precipice. 
Under  the  testimony,  the  jury  would  have  been  warranted  in 
finding  that  this  was  a  dangerous  place  for  a  traveler  to  stop 
his  team  to  listen  for  an  approaching  train.     During  the  time 
the  plaintiff's  team  was  stopped,  a  coal  train  passed  the  cross- 
ing, going  west.    After  it  had  gone  a  few  hundred  feet,   and 
hearing  no  warning  of  an  approaching  train,  Newman  drove 
towards  the  crossing.    When  his  horse  was  about  15  or  20  feet 
from  the  west-bound  track,  and  he  and  his  wagon  were  op- 
posite the  signal  bell,  he  again  attempted  to  stop  the  horse ; 
but  being  frightened  by  the  shrill,  loud  whistle  of  a  light  pas- 
senger engine  approaching  from  the  east  at  a  speed  of  from 
1$  to  18  miles  an  hour,  the  animal  jumped  to  the  right,   to- 
ward the  embankment,  and,  in  the  language  of  the  plaintiff, 
^'I  pulled  her  back  into  the  road,  and  she  sprung  right  across 
the  track,  and  when  she  came  upon  the  track  this  engine  going 
west  struck  her  and  killed  her."    The  automatic  bell  was  not 
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rinsiae,  and  no  other  stenal  was  eivea  of  the  approi 
locomotive. 

The  learned  trial  judge  granted  a  nonsnit  on  the  f 
that  the  plaintiS  was  guilty  of  contributory  neeligenc 
hia  opinion  refusing  to  take  off  the  nonsuit,  be  says 
think  the  plaintiff  was  clearly  guilty  of  contribntory 
gence,  not  in  pnlling  hia  horae  back  from  the  bank, 
was  in  a  position  of  sudden  peril,  bnt  in  voluntarily  a. 
lessly  placing  himself  in  that  position,  it  being  one  of  o 
danger.  His  duty  was,  not  to  begin  to  draw  np  his 
when  the  latter  was  within  fifteen  or  twenty  feet  of  the 
but  to  begin  that  operation  aoon  enough  to  come  to  a  fu 
aa  aoon  as  or  before  his  horse's  head  was  eighteen  feet 
the  track.  It  was  his  dnty  to  stop.  Had  he  done  so,  i 
cideot  would  not  have  happened."  It  therefore  appeai 
the  trial  judge  held,  aa  a  matter  of  law,  the  plaintiS  was 
of  negligence  in  not  stopping  the  second  time,  and  at  a 
point  nearer  the  crossing,  where  he  would  have  had  a  v 
the  tracks  to  the  east.  We  are  of  opinion  that  the  courl 
in  not  submitting  the  question  of  the  plaintiff's  neglige 
the  jnry.  In  his  charge,  the  trial  judge  says:  "The  evi 
is  undisputed  that  the  plaintiff  stopped  at  a  point  wh 
was  usual  for  travelers  to  stop,  variously  estimated  a 
sixty  to  one  hnndred  feet  away  from  the  crossing. "  i 
his  opinion  he  also  says:  "As  he  [plaintiff]  approach 
railroad,  he  stopped  at  a  point  where  it  was  customa 
travelers  to  stop,  and  variously  estimated  as  being  fron 
to  one  hundred  feet  from  the  railroad;  the  plaintitl's  o 
timate  being  sixty  or  seventy  feet."  As  conceded 
court,  the  testimony  conclusively  shows  that  the  pi 
stopped  at  the  usual  and  customary  place  at  which  p 
stop  when  approaching  the  crossing.  This,  of  itael 
vented  the  court  from  deciding,  aa  a  matter  of  lew,  th 
plaintiff  was  guilty  of  negligence.  Cookaon  v.  Railwa' 
179  Pa.  184,  36  Atl.  194.  6  Am.  &  Eng.  R.  Cas.,  N.  S 
In  that  caae  it  was  held  that:  "The  nsnal  and  cnst 
place  of  stopping  by  people  when  about  to  croaa  a  railn 
a  grade  crossing  cannot  be  said,  as  a  matter  of  law,  to 
improper  or  negligent  place.  The  standard  of  negligei 
what  persons  of  ordinary  prudence  and  carefulness  wo 
under  the  same  circumstances,  and  a  general  habit  1 
public  to  stop  in  a  certain  place  is  peranasive  evidenci 
that  place  is  the  right  one." 

It  is  contended,  however,  by  the  appellee,  and  was  b' 
the  court,  that,  as  the  view  east  was  obstmcted  at  the 
at  which  the  plaintiff  stopped,  it  was  negligence  per  ae  fc 
not  to  atop  again  at  some  point  at  which  he  conld  see  a 
approaching  from  the  east.  The  evidence,  however,  : 
that  he  could  not  obtain  a  view  of  the  tracks  to  the  easi 
be  was  at  or  near  the  electric  signal  post,  where  a  vi< 
the  west  is  more  or  less  obstructed.     According  to  the 
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mony,  he  would  then  be  in  a  position  made  dangerous  by  rea- 
son of  the  steep  embankment  to  the  west  of  the  highway,  and 
where  his  horse  was  likely  to  be  frightened  by  the  sudden 
appearance  of  a  train  or  the  ringing  of  the  signal  belL  This 
case  well  illustrates  the  peril  of  a  traveler  stopping  a  skittish 
horse  at  that  point.  Newman  did  not  drive  on  the  track,  but 
was  carried  on  it  by  his  frightened  horse  when  he  was  at- 
tempting to  escape  the  danger  to  himself  and  team  by  being 
thrown  over  the  declivity  on  the  west  side  of  the  road.  The 
court,  therefore,  could  not  declare,  as  a  matter  of  law,  that 
the  plaintiff  did  not  stop  at  the  proper  place,  or  was  negli- 
gent in  not  stopping  a  second  time.  This  was  for  the  jury. 
In  Whitman  v.  Railroad  Co.,  156  Pa.  178,27  Atl.  290,  it  is 
said  by  our  Brother  Mitchell,  speaking  for  the  court:  ''If 
notwithstanding  the  drawbacks  of  the  place  where  plaintiff 
stopped,  it  still  had  sufficient  advantages  over  other  places,  to 
make  it  the  habitual  choice  of  travelers  on  that  road,  only  a 
jnry  can  say  whether  or  not  it  was  the  best  or  a  proper  place 
to  stop,  and,  even  if  it  was,  whether,  considering  its  disad- 
vantages, it  was  not  negligence  in  the  plaintiff  not  to  stop  a 
second  time  on  the  level  before  reaching  the  track."  In 
Newhard  v.  Raikoad  Co.,  153  Pa-  4i7>  26  Atl.  105,  55  Am.  & 
Eng.  R.  Cas.  358,  ig  L.  R  A.  563,  our  Brother  Dean  says: 
**There  was  testimony  that  plaintiff  stopped  and  listened,  and 
while  there  was  strong  evidence  that  ordinary  care  demanded 
he  should  have  stopped  at  a  point  nearer  the  railroad,  and 
there  also  ascertained  wh<Ether  it  was  safe  to  cross,  we  think 
the  court,  under  the  rule  laid  down  in  Railroad  Co.  v.  Heil- 
eman,  49  Pa.  60,  88  Am.  Dec.  482,  followed  by  a  large  number 
of  cases  since  in  which  the  question  arose,  could  not,  as  a 
matter  of  law,  determine  the  fact  If  there  had  been  any  evi- 
dence of  negligence  on  part  of  defendant,  then  at  just  what 
point  the  plaintiff  should  have  stopped  to  look  and  listen  was 
for  the  jury  to  find."  It  was  clearly  the  duty  of  the  plaintiff 
to  stop,  look,  and  listen  at  a  proper  place;  and,  having  ob- 
served this  duty,  he  was  also  required  to  be  especially  vigilant 
and  careful  as  he  continued  towards  the  crossing,  as  his  view 
to  the  east  at  the  place  he  had  stopped  was  obstructed.  If 
there  was  another  safe  and  better  place  for  him  to  stop,  he 
should  have  done  so.  This  would  have  been  an  exercise  of 
the  precaution  required  of  him.  But  whether  there  was  such 
a  place,  and  he  failed  to  observe  the  necessary  precaution  or 
carefulness  after  he  had  once  stopped  at  the  usual  and  custo- 
mary place  of  stopping,  was  a  question  for  the  jury,  and  not 
for  the  court.  "The  duty  of  the  traveler,"  says  our  Brother 
Mitchell  in  Cookson  v.  Railway  Co.,  supra,  "is  therefore  not 
only  to  keep  a  vigilant  and  continuous  lookout,  but  to  stop  if 
a  second  place  affords  any  increased  facility  to  discover  im- 
pending danger ;  but  whether  there  is  any  such  place  is  a 
qaestion  of  fact,  which  is  for  the  jury,  if  at  all  in  doubt." 
Again,  in  Muckinhaupt  v.  Railroad  Co.,   196  Pa.  213,  46  Atl. 
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364,  oar  Brother  Fell,  citine  many  authorities  ia  sap 
the  proposition,  sa;a:  "Bat  whether  the  place  at  wl 
stopped  WS3  the  proper  place  at  which  to  stop,  and  ' 
there  is  a  second  place  at  which  he  shoald  stop,  are  qi 
of  fact  for  the  jary,  and  not  matters  of  law  for  the 
The  appellee,  in  support  of  its  position,  cites  namero 
sions,  but  the  facts  of  these  cases  clearly  distingais 
from  the  case  at  bar.  The  plaintifi  did  not  drive  in 
an  approachine  locomotive,  nor  did  he  fail  to  obse 
imperative  rale  which  required  him  to  stop,  look,  am 
for  an  approaching  train.  Whether  he  stopped  at  tb( 
place,  and  thereafter  continued  to  use  due  TiKJlanct 
proachtng  the  crossing,  must  determine  whether  he  v 
ligent,  and  that  qaestion  is  for  the  jury.  The  aot 
cited  by  appellee  did  not  authorize  the  court  to  deten 

On  another  trial  of  the  case,  it  is  saggested  that  an  e 
plan  of  the  locas  in  quo,  showing  such  distances  as  can  b 
tained  by  measurements,  be  furnished  the  jury.  0 
distances  should  be  omitted.  We  are  not  convinced  I 
photographs  in  evidence  aided  the  jury  in  their  delibe 
On  the  contrary,  as  they  appear  in  the  paper  book,  t 
in  some  respects  misleading. 

The  second  assignment  of  error  is  sDStained,  and  tl 
meat  is  reversed,  with  a  venire  de  novo. 


Chicago  Terminal  Transfer  Co.  v.  Kotoski. 
{Supreme  Court  0/ Illinois,  Oct.  «j,  igoi.) 
[65  N.  E.  Rep.  350.] 
Appeal — Review. 

The  supreme  court  on  appeal  will  not  determine  whether  ttai 
of   the   testimony  juitified  the   verdict  of  the  jury,  but  only 
there  was  evidence  tending  to  support  the  verdict. 
TrespatMrs— Gross  Negligence.* 

Gross  neg'lie'cnce,  sufficient   to  afaow  willfnlness  will  entitle 
tiS  to  recover,  even  thoug-h  he  be  a  trespasser. 
Failure  to  Stop  Trtrin  after  Seeing  Persons  on  Track. 

Where  defendant  was  pushing  its  train,  with  the  cars  t 
over  a  trestle,  over  which  it  knew  intended  passengers  were 
with  intent  to  enter  the  train,  and  it  kept  a  lookout  on  the  bac 
car,  and  he  saw  the  danger  of  the  persona  on  the  trestle  and 
them  to  run,  but  made  no  effort  to  stop  the  train  or  signal  thee 
and  persons  on  the  trestle  were  injured  thereby,  the  railroad  c 
was  liable. 
Trespassara. 

Whether  plaintiff,  in  passing  over  a  trestle  in  order  to  reach 
on  which  he  intended  to  take  passage,  after  advice  by  the  cond 
use  such  trestle,  was  a  trespasser   thereon,  was  a  question  of 
the  jury,  and  not  of  law  for  the  court. 
Instructions. 

Where  an  instruction  asked  is  covered  by  one  already  girea 
fusal  is  not  error. 
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'erional  Injuria* — Evld«nc«. 
la  an  action   for  personal  tnjaiiea,  erideoce  as  to  the  difference  of 
ilain tiff's  conduct  before  and  since  the  accident.  It  t>eing  staown  that 
lis  skull  was  fractured,  was  admissible  as  tending  to  proTC  the  extent, 
latnre,  and  probable  pennanency  of  his  injuries. 

Appeal  from  appellate  court,  First  district. 

Action  by  John  Kotoski,  by  his  next  frieod,  aKsiost  the 
^hicaeo  Terminal  Transfer  Company.  Jndgment  for  plaintiff 
Via  affirmed  by  the  appellate  conrt  (loi  III.  App.  300},  and 
lefendant  appeals.     Affirmed. 

This  suit  was  broneht  by  appellee,  by  his  next  friend,  to 
ecDver  damages  for  an  injury  to  his  person  throneh  the 
lleged  nesligence  of  appellant's  employees.  He  recovered  a 
iK^ment  in  the  saperior  court  of  Cook  connty  for  $15,000 
nd  costs  of  snit,  to  reverse  which  the  defendant  appealed  to 
he  appellate  court  for  the  First  district,  but  that  court 
ffirmed  the  jndement  below,  and  hence  this  further  appeal. 

Oa  June  2^,  1899,  appellee,  with  others,  went  as  a  passen- 
:er  apon  an  excnrsion  train  of  appellant  from  the  city  of  Cbi- 
ago  to  Bine  Island,  for  the  purpose  ofvisitine  a  picnic  Efonnd 
t  the  latter  place.  He  purchased  a  ticket  to  the  place  of 
lesttnation  and  return.  Upon  reachiDK  Blue  Island  he,  with 
itbers,  left  the  train,  and  npon  inquiry  of  the  conductor  as  to 
be  best  way  to  reach  the  picnic  gronnds  was  told,  "Go  rieht 
traieht  down  the  track;  you  can't  miss  it," — pointing  down 
he  railroad  track,  which  crossed  a  narrow  bridge  or  trestle 
00  feet  long,  25  feet  high  at  its  highest  point,  and  a  little 
rider  than  a  train  of  cars.  Appellee  had  never  been  to  the 
•lace  before.  The  conductor  also  said,  "The  train  leaves  at 
Ive  o'clock  sharp,  right  here."  It  was  then  standing  at  the 
tation,  and  the  rear  end  abont  1 50  feet  north  of  the  north  end 
it  the  trestle.  Appellee  and  several  other  of  the  passengers 
ralked  down  the  track,  crossed  the  trestle,  and  in  about  two 
lonrs  attempted  to  return  by  the  same  route.  Before  the 
larties  got  to  the  trestle  on  their  return  a  number  of  others 
>assed  north  over  the  trestle.  As  appellee  and  those  with  him 
pproached  it  they  saw  the  train  standing  where  they  had  left 
t;  that  is,  the  rear  end  about  i;o  feet  north  of  the  north  end 
if  the  trestle.  When  they  got  near  the  middle  of  the  trestle 
he  train  started  backing,  with  the  coaches  in  front,  toward 
hem,  without  ringing  the  bell,  blowing  the  whistle  or  giving 
□y  other  signal.  The  rate  of  speed  of  the  train  as  it  backed 
!own  was  varioasly  estimated  by  the  witnesses  at  from  six  to 
ight  miles  per  hour.  As  it  approached,  appellee  and  others 
arned  and  ran  back  south  in  order  to  escape  the  danger  of 
leing  run  down.  There  was  no  room  npon  the  sides  of  the 
restle  upon  which  a  person  could  stand  with  safety  and  per- 
ait  the  train  to  pass,  except  at  one  point,  where  there  was 
oom  (or  a  single  person,  but  that  place  was  occapied  before 
ippellee  conld  reach  it.  The  train  finally  caught  him  and  a 
ronng  girl  whom  he  was  attempting  to  assist  to  escape,  and 
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threw  them  from  the  trestle  to  the  eronad  below.     In 

plaiotifi's  head  strack  a  timber  oo  the  ground,  prodi 
severe  fractare  of  the  skall.  There  was  no  dispate  q 
trial  as  to  the  fact  that  his  injuries  are  of  the  most 
character,  disabling  him  permanently,  both  menta 
physically.  The  evidence  tended  to  show  ihat  a  ti 
stood  apon  the  rear  platform  of  the  rear  car  of  the  trs 
backed  over  the  trestle,  who  called  oat  to  the  peopi 
the  bridge  to  ran,  bnt  icave  no  signal  and  made  no  e 
stop  the  train. 

Upon  the  trial  appellant's  section  foreman  testifi 
there  are  signs  at  both  ends  of  the  trestle,  "This  is  a 
bridge, — foot  passeneeis  are  prohibited  from  cross! 
Whether  these  signs  were  at  the  ends  of  the  bri<tee  at  t 
.  of  the  accident  he  does  not  say,  nor  is  there  proof  aa 
fact  except  the  statement  of  witnesses  that  they  did 
them  on  that  day.  The  same  witness  further  testified : 
have  a  good  many  picnics  out  there  in  the  summer  tim 
them  every  Sunday :  had  them  in  i898-99.  This  railro 
excursions  to  accommodate  the  people  going  to  tt 
People,  when  they  got  there,  some  went  one  way.  boc 
another.  Some  went  down  the  street,  some  over  the  : 
viadact.  I  have  seen  people  crossing  that  bridge  or  vi 
None  of  the  trainmen  testified  on  the  trial.  Why  tt 
was  backed  over  the  trestle  in  no  way  appears,  nor 
shown  that  the  track  south  of  the  station  over  the  tre! 
in  general  use  by  the  company. 

Jesse  B.  Barton,  for  appellant. 

John  F.   Waters  and  C  Helmer  Johnson,  for  appel 

WILKIN,  J.  The  three  grounds  of  reversal  here  uri 
be  stated  to  be:  The  trial  court  erred  in  refusing  to  i 
instruction  asked  by  the  defendant  at  the  close  of  all 
dence  to  find  for  the  defendant,  in  refusing  instrnctioc 
by  it  apon  the  final  submission  of  the  case  to  the  jt 
in  the  admission  of  improper  evidence  over  the  obje 
its  counsel. 

Under  the  first  ground,  it  is  insisted  that  the  conduc 
no  right  or  authority  to  authorize  the  plaintiff  to  wall 
the  track  or  bridge;  that  plaintiff  was  a  trespassei 
doing;  and  that  the  evidence  failed  to  prove,  or  tendtc 
that  the  servants  of  appellee  were  guilty  of  willfnl 
wantonness  in  inflicting  injury  upon  him.  Whether  or 
conductor  could,  under  the  pecaliar  circamstances 
case,  bind  the  company  by  his  directions  to  passeng 
longing  to  his  train  need  not  be  decided.  We  are  of  tb 
ion  that,  admitting  the  plaintiff  below  was  a  trespasse 
attempting  to  cross  the  bridge,  the  evidence  fairly  t( 
show  that  his  injury  was  the  result  of  the  willfulness  c 
in  charge  of  the  train,  and  that  his  recovery  should 
taiaed  upon  that  ground  alone.     As  appears  from  the  foi 
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itatement  of  facta,  when  he  came  to  the  south  end  of  the 
restlework  other  passengers  had  crossed  over  the  same  place 
lad  entered  the  train.  He  was  some  distance  upon  the  bridse 
rhen  the  train,  being  bnt  a  short  distance  from  the  north  end, 
rithout  any  signal  or  warning  began  to  move  backward  over 
L  The  evidence  clearly  tends  to  show  that  one  of  the  men 
a  charge  was  npon  the  rear  end  of  the  train,  in  plain  view  of 
be  perilous  situation  of  the  plaintiff  and  those  with  him,  and 
hat  he  actually  saw  the  danger,  calling  to  them  to  run,  bnt 
aaking  no  effort  whatever  to  stop  the  train  or  give  an  alarm. 
t  is  said  that  even  if  the  man  in  the  blue  uniform  was  one  of 
be  trainmen  it  does  not  appear  that  he  could  have  prevented 
be  injury  by  stopping  the  train.  The  rule  is  that  the  trial 
oart  should  not  take  a  case  from  the  jury  on  the  motion  of 
be  defendant  unless  the  evidence,  with  all  its  reasonable  in- 
erences  and  intendments,  fails  to  fairly  tend  to  prove  the 
JaiutiB's  case.  It  is  well  known  that  trains  of  cars  for  the 
uriage  of  passengers  are  always  equipped  with  appliances 
y  which  signals  may  be  given  and  communicated  to  the  en- 
ineer  to  stop  and  start  them.  To  say,  as  we  must,  that  the 
bject  in  placing  a  man  upon  the  rear  of  the  train  was  to  look 
at  for  persons  on  the  track  and  avoid  accidents,  and  at  the 
ame  time  to  assume,  in  the  absence  of  all  proof,  that  be  was 
'holly  without  the  means  of  stopping  the  train  or  making  any 
fiort  to  do  so.  would  be  anreasonable.  We  have  often  had 
ccasion  to  hold  that  it  is  not  for  us  to  determine  upon  this 
9SQe  whether  the  weight  of  the  testimony  justified  the  finding 
r  not,  but  only  whether  there  was  evidence  fairly  tending  to 
□Pport  the  verdict.  Such  gross  negligence  as  evidences  will- 
alness  will  entitle  a  plaintiS  to  recover  even  though  he  be  a 
respasser.  Railroad  Co.  v.  Godfrey,  71  111.  soo,  32  Am.  Rep. 
12;  Btanchard  V.  Railway  Co.,  126  111.  416,  iS  M.  E.  799. 
I  Am.  St.  Rep.  630.  Such  gross  want  of  care  and  regard 
□r  the  rights  of  others  as  will  justify  the  presumption  of 
rillfulnesa  or  wantonness  will  make  the  defendant  liable 
or  injury  to  a  plaintiff.  Railway  Co.  v.  Bodemer,  139  III 
96,  29  N.  E.  692.  32  Am.  St.  Rep.  218,  and  cases  cited.  In 
UilroadCo.  v.  O'Connor,  189  111.  s^g,  59  N.  E.  1098,  and  like 
ases,  it  was  held  there  was  no  liability  because  there  was  an 
iDlire  absence  of  evidence  that  the  company's  employees  had 
mowledge  of  the  fact  that  the  plaintiff  was  on  its  track.  We 
lo  not  hold  that  it  was  the  duty  of  the  trainmen  to  anticipate 
he  presence  of  trespassers  on  the  tracks  or  to  keep  a  lookost 
or  them,  but  we  do  hold  that  when  they  knew  that  persons 
vere  there  they  had  no  right  to  willfully  run  them  down  and 
Dfltct  injury  upon  them. 

The  appellant  asked  the  court  to  instruct  the  jury  that  "the 
ilaintiS,  while  upon  the  trestle,  bridge,  or  viaduct  of  the 
lefeDdant,  was  a  trespasser  thereon,"  which  it  refused,  and 
it  is  insisted  that  such  refusal  was  error.  We  do  not  think  so. 
iVhether  he  was  a  trespasser  or  not  was  a  question  of  fact  for 
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the  jury  under  proper  instnictions,  and  the  coort,  at  i 
stance  of  the  defendant,  told  the  jary  "that  a  trespasser 
who  goes  upon  the  property  of  another  withoat  the  c 
of  the  owner  thereof" ;  and,  farther,  that,  "if  the  jury  1 
from  the  evidence  that  the  plaintiff  went  npon  the  1 
bridge,  or  viadnct  of  the  defendant  without  the  conHent 
defendant,  then  the  plaintiff  was  a  trespasser  thereon" ; 
if  the  defendant  was  the  owner  of  a  trestle,  bridge,  or  vi 
and  if  the  plaintifi  went  npon  such  trestle,  bridee,  or  i 
without  the  consent  of  the  defendant,  then  the  plaintifi 
trespasser  thereon" ;  and  that,  "as  a  matter  of  law,  cone 
and  brakemen  in  charge  of  a  train  of  a  railroad  compa 
not  presumed  to  have  anthority  to  license  or  permit  ai 
son  to  go  apoQ  the  private  property  of  the  railroad  co: 
ontside  of  its  station  or  station  grounds;  and,  if  the  jD 
lieve  from  the  evidence  that  any  conductor  or  brakeman 
employ  of  the  defendant  told  the  plaintiff  that  he  mig 
the  right  of  way,  bridge,  viaduct,  or  trestle  of  the  del 
for  his  convenience  in  reaching  a  pleasnre  resort  more  tfa 
mile  distant  from  the  railroad  station,  socfa  statement 
conductor  or  brakeman  gave  no  anthority  to  the  plain 
eo  tbereon,  unless  it  be  shown  that  sacb  condnctor  or 
man  had  anthority  to  give  such  permission."  What 
conld  it  ask  on  the  question  of  the  plaintiff  being  a  tres] 
and  what  more  conld  the  court  have  fairly  told  the  j 
that  subject? 

Another  instruction  asked  by  the  defendant  and  refai 
to  the  effect  that  if  the  plaintifi  was,  at  the  time  of  re( 
his  injury,  a  trespasser  npon  the  track  of  the  defendi 
could  not  recover  unless  the  injury  was  inflicted  1 
defendant  through  gross  negligence  or  willfulness.  1 
only  be  said  that  all  there  is  in  that  instruction  applici 
the  case  was  given  in  others  at  the  instance  of  connsel 
defendant. 

It  is  finally  insisted  that  the  court  improperly  admitt 
dence  as  to  the  effect  of  the  injnry  upon  plaintiff,  i. 
difference  in  his  conduct  before  and  since  the  ao 
This  testimony  tended  to  prove  the  extent,  nature,  and 
able  permanency  of  bis  injuries.  It  was  not  denied  np 
trial,  nor  does  it  seem  to  have  been  urged  in  the  ap 
court,  that  the  injuries  were  of  the  serious  character  ii 
npon.  We  have  carefully  considered  the  objection  org 
tbe  suggestions  of  counsel  as  to  the  incompetency 
testimony,  and  are  unable  to  see  wherein  it  was  imi 

Plaintifi  was  permitted  to  exhibit  tbe  wound  upon  hi 
to  the  jury,  and  this  counsel  says  was  error,  althoi 
admits  that  this  court  has  held  otherwise.  We  are  f 
with  no  argument  or  citation  of  authorities  to  the  coi 
and  see  no  sufficient  reason  for  not  adhering  to  our  1 
decisions  in  that  regard. 

We  are  not  unmindful  of  the  importance  of  this  casi 
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to  the  plaintiff  and  the  defeodant ;  but  after  a  thoroueh  and 
patostaking  consideration  of  the  entire  record  we  are  anable 
to  find  any  sacb  errors  of  law  as  woold  justify  this  court  in 
reversing  the  judgment  of  the  appellate  court,  and  it  will 
accordingly  be  affirmed. 
Judgment  affirmed. 


Illinois  Cent.  R.  Co.  v.  Jernigan. 
(Supreme  Court  of  Illinois,  Oct.  ts>  '90t.) 
[65  N.  B.  Rep.  88.] 
Children — Contributory  NegliE^nce.* 

A  child  under  the  age  of  seven  rears  is  incapable  of  contribntory 
neg-ligence. 
Accident  on  Track— Negligence— Question  for  Jury. 

Evidence  in  an  action  afraiost  a  railway  company  for  personal  inju- 
ries to  a  person  on  the  track  examined,  and  held  to  show  that  the  ques- 
tion of  defendant's  neg'tigence  was  for  the  jury. 
Initructiona. 

Instructtons  that  if  defendant  was  g'uilty  of  the  neglig'ence  "charged 
in  the  declaration,"  and  such  negligence  was  the  proximate  cause  of 
plaintiff's  injuries,  he  should  recover,  if  In  the  exercise  of  ordinary 
care,  were  not  objectionable  as  referring  the  jnty  to  the  declaration  to 
determine  the  material  issues. 

Appeal  from  appellate  court,  Fourth  district. 

Action  by  Elmer  E.  Jernigan  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  of  the  appellate  court 
(loi  IlL  App.  i)  affirming  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

W.  W.  Barr,  for  appellant. 

Wm.  A.  Schwartz  and  Andrew  S.  Caldwell,  for  appellee. 

BOGGS,  J.  The  appellee,  then  a  child  less  than  qeven 
years  of  age,  was  on  the  15th  day  of  March,  1899,  run  upon  by 
the  rear  car  of  a  freight  train  on  appellant's  tracks,  and  his 
right  foot,  ankle,  and  leg  so  badly  crushed  and  injured  that  it 
became  necessary  to  amputate  his  limb.  In  an  action  on  the 
case  instituted  in  the  circuit  court  of  Jackson  county  against 
the  appellant  company  to  recover  for  such  injuries,  a  judg- 
ment was  entered  in  his  favor  in  the  sum  of  %4,^oo,  and  the 
same  has  been  affirmed  in  the  appellate  court  for  the  Fourth 
district.     This  is  an  appeal  from  the  judgment  of  affirmance. 

It  is  urged  the  court  should  have  sustained  the  motion 
entered  by  the  appellant  company  at  the  close  of  all  the  testi- 
mony to  peremptorily  direct  the  jury  to  return  a  verdict  in  its 
iavor.  The  grounds  of  the  motion  are:  First,  that  it 
appeared  from  the  testimony  that  the  injuries  suffered  by  the 
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appellee  were  occasioned  by  bis  failure  to  ase  ordina 
for  his  own  safety ;  second,  there  was  a  total  lack  of  e^ 
to  show  that  the  servants  of  the  appellant  company  in 
of  the  train  were  (cnilty  of  negligence. 

In  Railway  Co.  v.  Tnohy,  196  111.  410,  63  N.  E.  ; 
held,  in  analoey  to  the  rale  of  the  common  law,  wh 
empted  children  under  the  age  of  seven  years  from  c 
responsibility,  that  np  to  the  age  of  seven  years  a  child 
be  regarded,  as  matter  of  law,  as  incapable  of  such  cor 
will  constitute  contributory  negligence.  The  appell 
nnder  the  age  of  seven  years  when  he  was  injared, 
that  reason  the  court  should  not  have  charged  the  jory 
could  not  recover,  on  the  ground  that  his  conduct  h: 
tributed  to  his  injury. 

Nor  could  the  court,  under  the  circumstances  disck 
the  evidence,  declare,  as  matter  of  law,  that  the  sen 
the  appellant  company  acted  with  due  care.  The  trai: 
injured  the  appellee  consisted  of  an  engine,  eight  freig 
and  a  caboose,  and  at  the  time  was  engaged  in  switchi 
on  the  tracks  of  the  company  in  the  city  of  Mnrph 
The  declaration  alleged  that  the  tracks  of  the  compan 
there  laid  in  one  of  the  streets  of  the  city.  The  c( 
contended  that  its  tracks  were  laid  upon  its  own  right 
The  locus  in  quo  was  never  platted  as  a  street,  but  it  ai 
from  the  testimony  of  George  W.  Andrews  and  Robert 
witnesses  for  the  appellant,  and  other  witnesses,  tha 
in  use  as  a  street,  and  the  testimony  tended  to  show  tl 
city,  the  appellant  company,  and  certain  owners  of  p 
entered  into  an  arrangement  by  which  Thirteenth  or 
street  was  extended  through  from  Hanson  street  to  Hal 
The  place  where  the  injury  occurred  was  on  such  e? 
street,  between  Hanson  and  Hall  streets.  There  was  s 
npon  the  east  side  of  the  main  track  of  the  railroad.  1 
ployees  of  the  appellant  company  in  charge  of  the  tr 
tended  to  put  some  refrigerator  cars  which  were  in  th 
npon  the  switch.  The  train  had  been  moved  some  d 
north  of  the  switch,  the  locomotive  being  at  the  northi 
of  the  train.  The  train  was  put  in  rapid  motion  bad 
in  order  that  the  caboose  at  the  south  end  of  the  train, 
it  was  intended  should  be  detached  from  the  train 
reaching  the  switch,  would,  when  uncoupled,  run  of  i 
momentum  along  the  main  track  past  the  northern 
opening,  while  the  remainder  of  the  train  would  foUov 
what  more  slowly,  and  coald  be  turned  into  the  switi 
the  caboose  had  passed  the  switch  opening;  both  th 
and  the  caboose  being  all  the  time  in  motion.  Th 
crew  consisted  of  the  engineer  and  fireman,  the  conduct 
two  brakemen.  The  engineer  and  fireman  were  in  the 
the  engine.  The  conductor,  Gutmann,  and  the  two 
men,  Hartman  and  Eyesfelter,  were  in  the  caboose.  H 
was  to  alight  at  the  switch  tai^et  to  throw  the  switch  a 
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caboose  bad  passed,  and  allow  the  remaiDder  of  the  train  to 
enter  the  switch.  Eyesfelter  was  stationed  upon  the  caboose 
to  "ride  it"  past  the  opening  of  the  switch,  and  check  its 
motion  at  the  proper  place,  farther  down  the  main  track.  He 
noticed  some  boys  near  the  track  at  abont  the  point  where  the 
appellee  was  injnred.  One  of  these  boys  was  the  appellee, 
who  had  laid  two  pins  across  each  other  on  one  of  the  rails  of 
the  track,  in  order  that  the  wheels  of  the  caboose  should  rnn 
over  them  "and  make  scissors."  After  the  caboose  had 
passed,  the  appellee  ran  to  the  railroad  track  to  get  the 
"scissors,"  and  while  picking  them  np  was  rnn  upon  by  the 
nmaiader  of  the  train,  which,  as  we  before  said,  was  backing 
down  to  the  switch.  There  was  no  one  npon  the  train  except 
the  engineer  and  fireman,  who  were  on  the  engine.  The  con- 
iSnctor,  Gutmann,  and  Brakeman  Eyesfelter  were  in  the 
:aboose,  and  the  other  brakeman  had  ridden  the  caboose  to 
Ihe  switch  target,  and  had  alighted  for  the  pnrpose  of  opening 
Ihe  switch  after  the  caboose  had  passed,  in  order  to  let  the 
remainder  of  the  train  into  the  switch.  There  was  evidence 
lending  to  show  that  the  portion  of  the  train  which  ran  upon 
ippellee  was  moving  at  a  greater  rate  of  speed  than  the  ordi- 
lances  of  the  city  permitted.  That  the  employees  of  the 
ippellant  company  engaged  in  the  management  of  the  train 
vere  not  guilty  of  negligence  in  thus  operating  the  train  at 
:he  place  in  question,  and  nnder  the  circumstances  disclosed 
)y  the  evidence,  manifestly  could  not  be  declared  as  a  matter 
}flaw.     It  was  a  question  of  fact  to  be  determined  by  the  jury. 

Nnmerons  objections  preferred  to  the  instructions  given  to 
he  jury  by  the  court  have  their  basis  in  the  allegations  of  the 
bird  count  of  the  declaration  as  it  was  originally  framed.  A 
lemarrer  was  sustained  to  this  count,  and  the  cause  was  heard 
ipon  the  first  and  second  counts,  only,  of  the  declaration. 
^oansel  who  present  the  case  for  the  appellant  company  in 
bia  court  did  not  appear  in  the  cause  in  the  trial  or  appellate 
:onrts,  and  were  not  advised  by  the  record,  as  it  came  to  their 
Lttention,  that  a  demurrer  had  been  sustained  to  the  third 
:0Qnt.  An  amended  record  afterward  filed  in  this  court  dis- 
closed that  the  third  count  had  been  held  obnoxious  to 
lemurrer.  Other  of  the  objections  presented  against  the 
nstmctions  have  reference  to  alleged  errors  in  respect  of  the 
application  of  the  doctrine  of  contributory  negligence  as  a 
lefense  to  the  action.  In  view  of  the  law  as  announced  by 
his  court  in  Railway  Co.  v.  Tuohy,  supra,  that  defense  was 
lot  available  to  the  appellant  company,  the  plaintiff  being  a 
:hild  under  the  age  of  seven  years. 

The  complaint  is  not  well  taken  that  certain  of  the  instrnc- 
ioDS  referred  the  jury  to  the  declaration  to  determine  what 
vere  the  material  allegations  thereof.  It  is  for  the  court  to 
letermine  what  issues  are  raised  by  the  allegations  of  the 
'leadings,  and  it  would  be  error  to  refer  a  jury  to  the  plead- 
Dgs  to  determine  for  themselves  the  issues  in  a  case.     The 
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instractioDS  in  the  case  at  bar  were  so  iramed  as  to  ad^ 
iory  as  to  the  course  to  be  pursued  if  they  "believe 
the  weight  of  the  evidence,"  defendant  was  gaiity  of  t 
ligence  chained  in  the  declaration.  Instruction  No.  i 
follows:  "In  this  case,  if  yon  believe,  from  the  weigh 
evidence,  that  the  defendant  was  gniltr  of  the  nes 
charged  in  the  declaration,  and  that  such  negligence 
proximate  caase  of  the  plaintiff's  injuries,  then  yon  si 
the  defendant  guilty,  provided  you  further  believe  fr 
evidence  that  the  plaintifi  at  the  time  of  the  injnry  wa 
exercise  of  reasonable  care  for  hia  own  safety."  It  ma 
as  the  representative  of  the  other  instructions  to  wh 
complaint  is  addressed.  These  iiiBtractions  did  not 
the  jury  to  construe  the  declaration  in  order  to  detero: 
legal  effect  of  that  pleading.  The  reference  in  the 
tions  is  to  the  narration  of  facts  in  the  declaration  as 
tating  the  charge  of  negligence,  in  order  that  the  jt 
determine  whether  such  facts  had  been  proven,  ii  E 
&  Prac.  157.  These  instrnctions  do  not  infringe  the  r 
it  is  for  the  court  to  construe  the  pleadings,  and  de 
which  of  the  allegations  are  material,  and  what  iss 
joined  by  the  parties. 

It  is  contended  the  court  erred  in  refusing  to  give  al 
taio  instructions  which  were  asked  by  the  appellant  o 
and  refused.  The  reason  advanced  by  counsel  is  a  mi 
eral  statement  that  the  refused  instructions  embodit 
ciples  of  law  applicable  to  the  case,  as  to  which  the  ju 
not  advised  by  any  of  the  instructions  that  were 
"Mere  general  statements  that  a  ruling  is  wrong,  with 
attempt  to  point  out  wherein  the  error  consists,  or  to  1 
any  reason  or  argument  in  support  of  the  simple  a 
that  error  has  occurred,  discloses  nothing  to  adverse  1 
and  does  not  impose  upon  a  court  of  review  the  dnt 
stituting  an  investigation  of  the  record  in  order  to  a: 
if  error  of  some  nature  or  kind  may  not  be  found.  1 
sumption  obtains  that  the  trial  court  ruled  correctly  ii 
instructions,  and  in  order  to  overturn  that  presnmp 
appellant  or  plaintiff  in  error  must  affirmatively  disdi 
error  intervened."  Chicago  &  A.  R.  Co.  v.  American 
board  Co.,  190  111.  268,  60  N.  E.  518.  It  appears,  h 
from  an  examination  of  the  instructions,  that  they  wei 
erly  refused, — some  for  the  reason  they  erroneonsly  i 
the  doctrine  of  contributory  negligence  as  a  defense ;  ot 
cause  they  proceeded  upon  the  theory  the  duty  and  I 
of  the  appellant  company  were  nnaSected  by  the  proc 
ing  to  show  the  existence  of  a  street  at  the  place  wl 
appellee  was  hurt. 

The  judgment  of  the  appellatecourt  is  affirmed.  Jo 
affirmed. 
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GucKAVAN  et  al.  V.  Lehigh  Traction  Co. 

{Supreme  Court  of  Pennsyivania,  Oct,  13,  igot.) 
[S3  Atl.  Kep.  351.] 
Partonal  Injuries — Sufflciency  of  Evidence. 

Where  two  physicians  and  other  witneBseB  testified  in  an  action  for 
personal  iojnriea  that  prior  to  the  accident  plaiotiS  was  a  healtbj, 
ibte-bodied  woman,  atid  thereafter  she  aged  considerably,  bad  a  nervous 
tremor,  lost  in  wetg'ht,  had  heart  failure,  and  that  her  sufferings  would 
Im  permanent,  it  sustained  a  finding  that  the  injuries  resulted  from  the 
Bccidcnt. 
Witneisas— Credibility. 

Where,  in  an  action  against  a  street  railroad  company  for  personal 
injuries,  a  physician  testifies  that  he  had  visited  plaintiff,  and  admits 
that  he  had  been  sent  by  the  company,  but  denies  that  he  was  its  phy- 
Mcian.  plaintiff  can  show  by  cross-examination  that  the  witness  had,  as 
\  representative  of  the  company,  frequently  visited  and  examined  per- 
sons hurt  in  accidents  on  its  line. 
Appesl — Revi  e  w. 

The  supreme  court  cannot  consider  objectionable  remarks  by  counsel, 
where  they  are  not  brought  on  the  recoil  by  affidavit  and  exception. 

Appeal  from  court  of  common  pleas,  Luzerne  county. 

Action  by  William  and  Mary  Guckavan  against  tbe  Lehieh 
Traction  Company.  Jut^ment  for  plaintiffs,  and  defendant 
appeals.     Affirmed. 

Plaiotifl  was  a  passenger  on  one  of  defendant's  cars.  She 
tnlified  that  she  was  thrown  from  the  car  and  sn0ered  injuries 
to  ber  spine. 

A  witness  for  defendant  was  asked:  "Q.  How  often  have 
jroa  been  sent  by  tbe  company  to  examine  people  who  were 
iQJDred  by  accident?  (Objected to.)  A.  Ican'ttell.  (Objec- 
tioD  not  sustained,  exception  noted,  and  the  bill  sealed  for 
defeadant.)  Q.  How  often  have  yon  been  sent  by  the  com- 
pany to  examine  people  who  were  in  accident  cases  down  in 
Hazleton,  by  this  company?"  (Objected  to.  Objection  not 
■Dstained,  exception  noted,  and  bill  sealed  for  defendant.) 
A  I  don't  know.  Q.  Give  ns  some  idea.  Yon  were  sent  in 
the  Weir  case?"  (Objected  to.  Objection  not  sustained,  ex- 
ception noted,  and  bill  sealed  for  defendant.)  Q.  You  were 
here  as  a  witness?  (Objected  to.  Objection  overruled,  ex- 
ception noted,  and  bill  sealed  for  the  defendant.)  A.  In  tbe 
Weir  case  I  was  called,  I  believe,  as  a  witness  for  the  pros- 
ecution, because  Mrs.  Weir  consulted  me  in  my  office,— con- 
sulted me  in  conjunction  with  Dr.  .     Q.  What  other 

cases  have  yon  been  sent  by  the  company  in,  to  examine 
people  who  were  hurt  in  an  accident?  (Objected  to  as  im- 
material and  irrelevant.)  The  Court:  You  may  ask  how 
often.  (Objected  to.  Objection  overruled,  question  allowed, 
exception  noted,  and  bill  sealed  for  defendant.)  A.  I  can't 
tell  yon.  I  have  been  sent  to  quite  a  number  of  accident 
cases.     Q.  By  this  company?    A.  By  this  company. " 

Defendant  presented  this  point:    "Under  all  the  evidence, 
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the  verdict  must  be  for  the  defendaDt.  Answer.  The  i 
ant  has  asked  the  court  to  chaise  you  on  certain  mat 
law.     The  court  declines  to  affirm  any  of  the  points." 

"Defendant's  counsel  moves  to  have  a  juror  withdraw 
the  jury  diacbareed  from  the  consideration  of  this  case, 
ground  that  plaintiff's  counsel,  in  hia  closing  addresE 
jury,  against  the  protest  of  defendant's  counsel,  com: 
on  the  fact  that  the  affidavit  of  Dr.  Brnodage  as  to  i 
would  testify  to  was  not  offered;  that  he  commented 
fact  that  plaiutiSs  were  poor;  that  he  stated  it  has  c 
out  here  in  the  evidence  that  there  were  accidents  afti 
dents  on  this  road,  and  it  was  about  time  the  public  wi 
protected  against  thia  company.  Answer.  The  court  d 
to  grant  the  motion." 

Argued  before  McCOLLUM,  C.  J.,  and  MITCl 
BROWN.  MESTREZAT.  and  POTTER,  JJ. 

John  T.  Lenahan,  for  appellant. 

James  L.  Lenahan  and  C.  B.  Lenahan,  for  appellee! 

BROWN,  J.  The  refusal  of  the  court  below  to 
defendant's  first  point  is -the  subject  of  the  sixth  assig 
of  error.  The  reason  given  by  the  defendant  for  asl 
binding  instructions  in  its  favor  was  that  the  plaintiB  1 
shown  that  the  injuries  of  which  she  complained  had  r 
from  her  fall  from  the  car.  The  plaintiff  testified  thai 
derailment  of  tbe  car  she  was  thrown  from  it,  and  t 
were  fully  justified  in  believing  thia  statement.  Prior 
accident  she  was  a  healthy  woman, — a  healthy,  able 
woman, — but  ever  since,  according  to  her  own  testimc 
that  of  several  witnesses,  her  condition  has  been  dista 
One  physician  who  had  known  her  for  25  years  as  "a 
healthy,  able-bodied  woman,"  testified  that  since  si 
thrown  from  the  car  she  had  aged  considerably,  had  a  i 
tremor,  had  lost  in  weight,  and  had  heart  failare.  He 
testified  that,  in  his  judgment,  her  sufferings  would  1 
manent.  Another  physician,  called  as  an  expert,  atati 
the  plaintiB  had  progressive  paralysis  of  the  spinal  co: 
permanently  disabled,  that  the  trouble  would  constat 
crease,  aud  that  a  concussion  or  blow  upon  the  spine 
be  a  cause  of  tbe  troubles  he  described.  It  was  theref 
for  the  court  to  say  that  no  cause  or  connection  ha 
shown  between  the  accident  and  the  injuries  of  whi 
plaintifi  complained,  but  it  was  for  the  jury  to  det 
whether  the  evidence  showed,  or  tended  to  show,  sue 
nection;  and  tbe  learned  judge  properly  left  it  to  then 
whether  a  reasonable  ioference  could  be  drawn  that  1 
from  the  car  was  the  actual  cause  of  Mrs.  Gnckavan'sc 
and  enfeebled  condition. 

The  appellant  complains  of  certain  questions  ths 
allowed  to  be  put  to  its  witness  Dr.  MacKellar  on  a 
amination.     Tbe  examination  in  chief  of  this  witness, 
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ms  hurtful  to  the  plaintifl,  would  naturally  have  impressed 
the  jtn7  that  when  he  called  to  examine  the  plaintiff  on  the 
iay  of  the  accident,  and  continued  to  visit  her  lo  or  12  times,  he 
]ad  done  ao  either  at  her  instance,  or  by  direction  of  some 
aember  of  her  family.  It  was  not  developed  by  the  company 
hat  be  had  been  promptly  sent  to  see  her  by  its  direction ; 
)at  on  bis  cross-examination  this  fact,  for  the  first  time,  was 
properly  broueht  oat,  and  when  he  stated  that  the  company 
lad  sent  him  he  was  further  properly  asked  whether  he  was 
iie  company's  physician,  to  which  ha  answered  that  he  was 
lot.  To  affect  his  credibility,  the  questions  complained  of 
)j  the  first,  second,  third,  fourth,  and  fifth  assignmenta  of 
■rror  were  then  asked,  and  ought  not  to  have  been  disallowed, 
or  it  was  legitimate  for  the  plaintiff  to  show  by  cross-exami- 
latioD  that  tbe  witness,  who  had  stated  be  was  not  the  com- 
pany's physician,  had  repeatedly,  at  its  instance,  and  as  its 
epresentative,  gone  to  examine  persons  hurt  in  accidents  on 
t3  road;  and  that  he  had  been  so  employed  from  time  to 
ime  by  the  company  was  information  properly  drawn  from 
:he  witness  by  the  plaintifl  for  the  consideration  of  the  jury 
D  determining  wbat  efiect  they  ought  to  give  to  his  testimony. 

If  it  appeared  from  the  record  that  counsel  for  appellees 
vas  guilty  of  tbe  bad  faith  charged  to  him  by  the  seventh 
Lssignment  of  error,  we  would  unhesitatingly  reverse  this  jndg- 
nent  The  record,  however,  does  not  only  not  disclose  the 
nisconduct  complained  of  in  connection  with  the  affidavit  of 
^bner  Smith,  but  the  charge  is  unqualifiedly  denied  by  the 
tccnsed.  In  Com.  v.  Weber  (Pa.)  31  Atl.  481,  and  Holden  v. 
Railroad  Co.,  169  Pa.  i,  32  Atl.  103,  we  have  clearly  indicated 
low  objectionable  remarks  of  counsel  can  be  made  part  of  the 
ecord  brought  up  for  review;  and  if,  in  this  case,  sach  re- 
narks  were  made,  counsel  now  complaining  of  them  failed  to 
lo  what  he  ought  to  have  done  when  they  were  uttered. 

Tbe  assignments  are  all  overruled,  and  the  judgment  is 
if&rmed.  


McGoVERN  V.  SuiTH  et  al. 

(Supreme  Court  of  Vermont,  Washington,  Nov.  iS,  rpet.) 

[S3  Atl.  Rep.  326.] 

'erMnal  Injuries— Medical  Testimony. 

Where,  in  an  action  for  personal  injuries,  a  physicisn  had  testified 
bat  plaintiff,  as  the  result  of  his  injuries,  had  a  depression  of  the  chest, 
aoKd  by  adhesion  of  the  pleura  thereto,  it  was  proper  to  permit  him 
0  be  asked  on  cross-exam i nation  if  it  nere  not  true  that  numbers  of 
aen  have  such  adhesions,  and  to  be  asked  if  men  with  such  adhesions 
lo  not  do  a  good  deal  of  physical  work. 
Vitnettes— Conviction  of  Crime. 

V.  S.  1245,  providing  that  the  conviction  of  a  crime  involving  moral 
nrpitude  may  be  given  In  evidence  to  affect  the  credibllltj  of  a  witness, 
toes  not  render  it  improper  to  ask  a  witness  if  he  had  not  Iwen  con- 
icted  of  the  offense  of  selling  intoxicating  liquor,  though  such  offense 
loei  not  involve  moral  turpitude. 
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Evidence. 

la  a  civil  case  it  was  proper  to  permit  the  iatroduction  of  t 
mony   of  a  witness  on  a  former  trial,  where  such  witness  was 
the  jurisdiction  of  the  court,   though  no  effort  had  been  mad' 
cure  hie  attendance. 
Same. 

In  an  action  for  injaries  to  a  person  on  the  track  it  was  { 
admit  as  subsidiary  evidence,  in  connection  with  the  testim 
witness,  a  photograph  taken  by  him  of  the  scene  of  the  accidec 
thereafter,  though  he  had  never  been  in  the  photograph  basin 
taken  few  pictures,  and  disclaimed  being  an  expert. 
Same— Accident  at  Crossing. 

In   aa    action  for  injuries  to  a  person  on  the  track  it  was  | 
permit  the  engineer  to  testify   that  be  did  not  know  of  anyth 
be  could  have  done  to  stop  the  train  that  be  did  not  do. 
Same— Medical  Testimony. 

In  an  action  for  personal  injuries,  the  opinion  of  a  phyaici 
examined  plaintiff  at  the  time  of  the  injury,  as  to  the  proba 
bis  recovery,  was  properly  excluded,  his  opinion  at  the  time  of 
being  all  that  was  admissible  on  a  direct  examination. 

Exceptions  from  Washington  county  coart;  Mnnson 

Action  by  D.  S.  McGovern  against  Hayes  and  So 
ceivers.  From  a  juc^ment  for  plaintifl,  be  brings  exci 
Affirmed. 

Argued  before  ROWELL.  C.  J.,  and  TYLER.  £ 
WATSON,  STAFFORD,  and  HASELTON,  JJ. 

Gordon  &  Jackaoa  and  F.  L.  Laird,  for  plaintifi. 

C.  W.  Witters,  for  defendants. 

HASELTON,  J.  Tliis  was  an  action  on  the  case  to 
for  injaries  sustained  by  the  plaintifi  at  a  crossing  c 
road  managed  by  the  defendants.  A  trial  by  jury  w; 
and  a  verdict  was  returned  for  the  plaintifi  to  recover 
of  $4,2;o  as  damages.  Judgment  was  rendered  on  the 
The  case  was  heard  in  this  court  on  a  bill  of  ezc 
allowed  to  the  plaintifi.  January  27,  1897,  the  plaini 
going  over  the  crossing  in  question,  which  was  in 
when  he  was  run  upon  by  a  locomotive  and  train  1 
The  plaiotiB's  evidence  tended  to  show  that  his  injur 
very  severe,  and  that  they  were  solely  dee  to  the  ne{ 
of  the  defendants. 

The  plaintiff  improved  as  a  witness  Dr.  Charles  CI 
who  saw  the  plaintifi  two  or  three  times  within  a  we 
the  time  of  the  accident,  and  ofiered  to  show  by  this 
that  when  he  so  saw  the  plaintifi  it  was  his  opinion  as 
cian  that  the  plaintiff  had  very  little  chance  of  recovi 
asked  the  witness  the  following  question:  "Prom 
amination  which  you  made  on  that  first  day, — all  yc 
see  and  learn  about  the  man, — what  was  your  opini 
physician  as  to  the  probability  of  bis  living, — his  reco 
all?"  The  defendants  objected,  the  court  excluded  tt 
tioD,  and  the  plaintifi  excepted.  In  this  there  was  n 
The  physician's  opinion  at  the  time  of  the  trial  was 
opinion  evidence  which  be  could  properly  give  on  di 
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iminatioD.  In  Bopport  of  his  exception  the  plaintiS  citbs 
rarnpike  Co.  v.  Cassell,  66  Md.  419,  7  Atl,  80s,  59  Am.  Rep. 
7;.  But  that  case  does  not  sustain  the  plaintiff's  conteotioo. 
rhe  secoQd,  third,  and  fourth  exceptions  were  to  rulings  per- 
nittinE  cross-examination  of  the  same  witness  as  fallows: 
'Q.  Now,  doctor,  isn't  it  true  that  a  large  number  of  men 
lave  adhesions  of  the  pleura  to  the  lung?  What  do  you  say, 
loctor?  A.  Yes,  there  are  a  large  number  of  people  who  bave 
.dhesion  of  the  pleura  to  the  chest.  Q.  And  isn't  it  true 
bat  a  large  number  of  men  bave  adhesions  as  marked  as  Mr. 
IcGoTem's  adhesion,  who  do  physical  labor  to  a  large  ez- 
ent?  A.  Yes.  Q.  la  it  not  true  that  whan  they  have  got 
nch  depression — or  whatever  yoo  call  it — as  he  has  got,  by 
eason  of  adhesion  drawing  in  the  chest,  that  men  of  bis  age 
b  a  great  deal  of  work — physical  work?"  T^e  witness  was 
lennitted  to  answer  this  last  qaestion  also,  but  it  does  not 
ippear  what  the  answer  was.     There  is  nothing  in  the  record 

0  show  what  the  doctor's  testimony  about  adhesions,  given 
ID  direct  examination,  had  been,  and  so  there  is  really  noth- 
ng  upon  which  to  predicate  a  claim  of  error  in  permitting  the 
TOSs-examination  above  set  oat.  Assuming,  however,  that 
he  doctor  had  testified  that  the  plaintiff  had  the  indicated 
idhesisn,  and  that  the  testimony  tended  to  show  that  it  re- 
lulted  from  the  injury  complained  of,  the  cross-examination 
ibove  set  out  was  proper.  The  second  and  third  questioos 
>OTe  upon  the  probable  impairment  of  strength  and  ability  to 
abor  resulting  from  the  adhesion,  and  the  first  of  the  three 
nqairies  was  fairly  preliminary  to  the  others. 

The  plaintiff  was  a  witness,  and,  for  tbe  purpose  of  dis- 
Teditiughtm  as  such,  the  defendants  asked  bim  if  be  had  been 
toDvicted  of  selling  intoxicating  liquor,  and  confined  in  the 
lODse  of  correction  therefor,  and  elicited  affirmative  answers, 
rhe  testimony  was  received  under  objection  and  exception, 
Lnd  tbe  fifth  and  sixth  exceptions  relate  to  its  admissibility. 
rhe  offense  of  selling  intoxicating  liquor  does  not,  in  legal 
iense,  involve  moral  tarpitnde.  It  ranks,  rather,  with  breaches 
if  the  peace  by  assaults  and  otherwise.  This  being  so,  the 
ilaintiS  contends  that  the  evidence  was  not  admissible,  and 
elies  upon  V.  S.  1245,  which  reads:  "No  person  shall  be 
Dcompetent  as  a  witness  in  any  court,  matter  or  proceedings, 
>y  reason  of  his  conviction  of  a  crime  other  than  perjury,  sub- 
irnation  of  perjury,  gr  endeavoring  to  incite  or  procure 
mother  to  commit  the  crime  of  perjury;  but  the  conviction  of 

1  crime  involving  moral  turpitude  may  be  given  in  evidence 
:o  aSect  the  credibility  of  a  witness."  This  statute  was 
inacted  to  remove  a  common-law  disability  or  incompetency, 
md  at  the  same  time  it  makes  it  a  matter  of  legal  right  to 
ittack  the  credibility  of  a  witness  by  showing  by  independent 
mdence  that  be  has  been  convicted  of  a  crime  involving 
noral  turpitude.  But  this  statnte  does  not  limit  the  field  of 
^>s-ezamiaatioa  which,  in  the  sonnd  discretion  of  tbe  court, 
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conasel  may  be  allowed  to  go  into  with  a  view  to  aba. 
credit  of  a  witness.  Id  State  v.  Sbaw,  73  Vt.  149,  50  1 
the  respondent,  when  on  the  stand  aa  a  witness  in  bis 
ball,  was  asked  if,  on  a  day  named,  he  had  not  pleade 
to  an  assaolt.  and  answered  that  he  had.  The  evidei 
held  admissible  aa  tending  to  afiect  his  credibility, 
held  in  that  case  that  the  mode  of  proof  was  not  in  q] 
and  tbe  same  might  be  held  here  if  the  conrt  regart 
the  line  of  argament  in  the  plaintiff's  brief.  Bat  w 
that  if  the  trial  conrt,  in  its  discretion,  permits  the  coi 
and  imprisonment  of  a  witness  for  an  ofiense  not  ii 
moral  turpitade  to  be  gone  into,  the  permission  a 
should  be  exercised  by  way  of  cross-examination,  anc 
not  prepared  to  say  that  tbe  examiner  inquiring  abont 
of  snch  grade  ia  not  bonnd  by  tbe  answers  of  the  witn< 
McLangblin  v.  Mencke,  So  Md.  S3,  30  AtL  603.  it  w 
not  error  to  permit  counsel,  on  cross-examination  of 
ness  for  the  pnrpose  of  discrediting  him,  to  show  that 
been  convicted  of  drunkenness  and  confined  in  jaiL 
the  mode  of  proof  the  court  say:  "While  there  is  so 
flict  in  the  authorities  and  text-books,  as  well  as  i 
cases.  npoD  this  subject,  we  think  the  more  reasooal 
practicable  rule  is  that  which  does  not  demand  tbe  pro 
of  the  record  when  the  object,  as  here,  is  solely  for  I 
pose  of  discrediting."  In  Clemens  v.  Conrad,  ig  Mii 
the  court,  speaking  by  Cooley,  C.  J.,  say:  "We  tb 
reasons  for  requiring  record  evidence  of  conviction  ha 
little  application  to  a  case  where  the  party  convicted 
self  upon  the  stand,  and  is  questioned  concerning  it. 
view  to  sifting  his  character  upon  cross-examination.' 
also,  Wilbur  v.  Flood,  16  Mich.  40,  93  Am.  Dec.  a 
People  V.  Cnmmins,  47  Mich.  334,  11  N.  W.  184,  r 
Whart.  Cr.  Ev.  g  474,  it  is  said:  "In  this  country  thi 
been  some  hesitation  in  permitting  a  qneation,  the  an 
which  not  merely  imputes  disgrace,  but  touches  on 
of  record;  but  the  tendency  now  is,  if  the  question  b 
for  the  purpose  of  honestly  diacrediting  a  witness,  to 
an  answer."  In  State  v.  Ellwood,  17  R.  I.  763,  24  A 
the  respondeat,  who  was  a  witness  in  his  own  beb: 
examined  aa  to  a  former  conviction  of  crime,  though  I 
ord  of  snch  conviction  was  not  produced,  and  the  a 
tion  was  held  not  to  be  erroneous.  We  conclude 
witness  may  be  cross-examined  as  to  conviction  and  im 
ment  whenever  such  conviction  and  imprisonment  are 
to  be  shown.  As  has  been  already  intimated  herein,  it 
matter  of  legal  right  in  this  state  to  show  in  any  way  tl 
viction  of  a  witness  of  an  offense  cot  involving  moral 
tnde.  The  question  of  tbe  reception  of  snch  evidence  c 
determined  by  the  sound  discretion  of  the  trial  conrt,  1 
are  satisBed  that  there  was  no  abase  of  discretion  io  pen 
the  examination  complained  of. 
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One  Dr.  Jacobs  bad  been  improved  by  the  defendants  as  a 
ffitnesB  on  two  previoas  trials  of  this  case.  On  this  trial  tbe 
lefeDdants,  ander  objectioo  and  exception,  were  permitted  to 
introdace  the  testimony  of  Dr.  Jacobs  as  eiven  at  a  previoas 
triiL  The  coart  found  that  the  witness  Jacobs  was  without  tbe 
state,  that  his  absence  was  of  a  permanent  character,  and 
Jiat  his  whereabouts  at  the  time  of  this  trial  were  nnknown 
;o  tbe  defendantB.  The  plaintiff  claims  that  the  admission  of 
iiis  evidence  was  error,  because  there  was  no  finding  of  tbe 
»[irt  that  the  defendants  used  due  diligence,  or  any  diligence, 
a  ascertaining  the  whereabouts  of  the  witness,  or  bad  made 
iny  efforts  to  procure  his  attendance.  No  other  reason  for 
its  exclusion  is  argned.  Under  the  rnle  laid  down  by  both 
Stephen  and  Greenleaf,  no  such  finding  was  necessary  to  make 
:he  evidence  admissible,  tbe  case  being  a  civil  one.  Stepb. 
Die.  Ev.  (Chase'sEd.)  io8;  Greenl.  Ev.  (15th  Ed.)  234.  The 
'eqairement  of  diligent  search  recognized  by  these  writers  is 
lot  applied  by  them  to  a  case  in  which  tbe  witness  is  without 
:be  jurisdiction,  as  a  careful  reading  of  what  they  say  clearly 
ihows.  There  is,  however,  some  disagreement  among  tbe 
iecided  cases,  and  this  disagreement  is  pointed  out  in  a  note 
n  each  of  the  above  text-books.  On  the  findings  of  the 
:oDnty  court,  tbe  evidence  of  Dr.  Jacobs  was  admissible  nnder 
:he  rule  applied  in  numerons  cases,  among  which  are  the 
'ollowing:  Magill  v.  Kauflman,  4  Serg.  &  R.  317,  8  Am.  Dec. 
713;  Howard  v.  Patrick,  38  Mich.  795;  City  of  Omaha  v. 
[ensen,  35  Neb.  68,  $2  N.  W.  833,  37  Am.  St.  Rep.  432;  Rey- 
loldsv.  Powers,  96  Ky.  481,  29  S.  W.  399;  Minneapolis  Mill 
Co.  V.  Minneapolis  &  St.  L.  Ry.  Co.,  51  Minn.  304,  53  N.  W. 
539;  Emersonv.  Burnett,  11  Colo.  App.  86,  53  Pac.  7^3;  Beo- 
len  V.  Shotwell,  103  Cal.  163,  37  Pac.  147;  Railroad  Co.  v. 
Osbom  (Kan.)  67  Pac  547;  Bank  v.  Bradley  (Ala.)  30  South. 
546;  Kellore  V.  Secord,  43  Mich.  318,  3  N.  W.  868;  City  of 
Ordv.  Nash,  50  Neb.  335,  69  N.  W.  964;  King  v.  McCarthy, 
;4  Minn.  190.  $5  N.  W.  960;  Hill  v.  Winston,  73  Minn.  80,  75 
N.  W.  1030.  Vnien  a  witness  is  permanently  without  the 
itate,  the  only  object  of  requiring  diligence  in  ascertaining  his 
vhereaboats  would  be  that  bis  deposition  might  be  taken ; 
bat.  if  be  has  already  testified  in  open  court  in  the  identical 
:ase  in  which  his  testimony  is  desired,  and  his  testimony  has 
l>een  fnlly  taken  by  an  official  stenographer,  so  that  it  can  be 
nactly  reproduced,  bis  testimony  so  taken  is  at  least  as  satis- 
factory as  his  deposition  could  be.  This  view  of  the  matter 
is  fnlly  and  aatisfactorily  discussed  in  the  case  of  Emerson  v. 
Burnett,  above  cited.  It  is  proper  to  be  observed  that,  under 
ft  rale  established  by  this  court  depositions  that  have  been 
SQce  used  on  trial  may  be  thereafter  used  by  either  party.  Id 
the  case  of  Magill  v.  KauBman,  above  cited,  it  was  noted  that 
istatate  of  Pennsylvania  would  have  permitted  tbe  deposition 
of  a  witness  to  be  used  if  it  bad  been  used  on  a  former  trial  of 
the  same  case,  and,  though  tbe  statute  did  not  extend  to  tbe 

5  R  R  R— 3£ 
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case  of  a  witness  who  had  testified  in  open  court,  it  v 
that  a  deposition  and  teAimony  in  open  court  stoo 
the  same  footios.  In  one  of  the  cases  above  refeiTe<1 
absent  witnaaa  whose  testimony  was  ofiered  had,  as 
witness  here,  testified  on  two  previous  trials  of  the  san 
and  it  was  held  that  the  fact  that  his  testimony  on  on 
previous  trials  was  alone  ofiered  did  not  aflect  its  i 
bility.  On  the  findings  made  by  the  trial  court  the 
testimony  of  Dr.  Jacobs  was  properly  received.  H 
matter  wonld  stand  if  the  case  had  been  a  criminal  oc 
eluded  from  inquiry.  It  is  needless  to  suggest  that,  w 
a  criminal  case,  questions  would  arise  which  are  n< 
presented,  and  which  would  demand  careful  considi 
The  defendants  improved  as  awitnessone  A.  F.  Chil 
his  evidence  tended  to  show  that  soon  after  the  acci 
took  a  kodak  view  of  the  crossing  in  question.  Childs  1 
that  he  had  taken  but  a  few  photographs  previous  to 
the  one  in  qaestion,  and  that  he  had  not  had  any  exp 
in  the  business  of  photography.  He  disclaimed  bic 
expert.  The  plaintiS's  evidence  tended  to  show  tj 
photograph  in  question  was  inaccurate,  and  could  n< 
been  taken  at  the  time  claimed.  The  court  ruled,  □] 
above  evidence,  that  the  witness  was  competent  to  tei 
a  photographer,  and  thereupon  the  witness  described  ti 
when  be  took  the  photograph,  and  the  photogra] 
admitted  in  evidence.  The  plaintifi  had  an  object! 
exception  to  the  raling  that  the  witness  was  compe 
testify  as  a  photographer  and  to  the  admission  in  evid 
the  photograph.  There  was  sufficient  evidence  to  wan 
ruling,  or,  to  speak  more  correctly,  the  finding  that  t 
ness  was  competent  to  testify  as  a  photographer.  TI 
that  the  witness  did  not  consider  himself  an  expert  wai 
means  conclusive.  Boardman  v.  Woodman,  47  N.  I 
It  was  immaterial  that  such  knowledge  as  he  had  of  ] 
raphy  was  not  acquired  in  the  pursuit  of  that  art  as 
ness.  The  Hmited  character  of  his  experience  went 
weight  of  his  testimony,  rather  than  to  his  compete 
testify.  It  does  not  appear  from  the  record  that  the 
graph  was  admitted  as  independent  evidence,  and  then 
will  be  presnmed  that  it  was  admitted,  in  connection  Vi 
testimony  of  the  witness  Childs,  as  subsidiary  evidenc 
error  is  found  in  the  action  of  the  court  in  respect  to  th 
mony  of  the  witness  Childs,  nor  in  the  reception  in  e^ 
of  the  photograph. 

The  engineer  on  the  train  in  question  testified  in  be 
the  defendants  as  to  what  he  did  to  stop  his  train  wl 
saw  there  was  likely  to  be  an  accident,  and  that  he  1 
know  of  anything  more  he  could  have  done  to  stop  the 
The  plaintifi  had  an  exception  to  the  admission  of  the 
part  of  the  evidence  so  given  on  the  ground  that  the  1 
shonid  have  bean  confined  to  what  he  actually  did,  ai 
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ive  been  allowed  to  state  matters  of  specalatioD.  Bat  the 
itness  did  not  state  matters  of  specalation.  It  was  material 
know  what  tbe  eneineer  did,  and  what,  if  auythinE,  be  left 
idone,  reeardine  the  stoppine  of  the  train.  It  may  be  that 
e  witness  testified  as  an  expert  eoKineer  withoat  an  express 
iding  that  he  was  such ;  but  no  objection  was  made  on  that 
onnd.  The  objection  made  is  not  sustained. 
One  other  exception  to  the  admission  of  evidence  was  taken 
t  trial  and  appears  by  tbe  record,  but  was  abandoned  in 
enment.  This  exception  is  therefore  not  considered. 
Judgment  affirmed. 


Wolcott  ».  New  York  &  L.  B.  R.  Co.  ei  «/. 

(Supreme  Court  of  New  Jersey,  Nov.  lo,  igo».) 

[53  AU.  Rep.  297.] 

■oMJng— Flagman's  Negligence— Question  for  Jury. 

Where  there  was  a  conSict  ta  tbe  evidence  as  to  whether  a  flagman 

itioned  at  a  railroad  crooaing-  at  night  waa  in  the  middle  of  the  road 

oa  the  south  edg'e  of  it,  and  aUo  whether  be  waved  hie  lantern  as  a 

iminK  to  the  approachin;;  traveler,  tbe  qnestion  of  the  flagman'a 

gligence  was  for  the  jnry. 

iiuTDption  of  Duty  to  Maintain  Flagman.* 

Where  a  railroad  company  assumed  the  duty  of  protecting-  a  crossing 

'  a  flagman,  it  was  bound  to  do  so  with  reasonable  care,  and  the  qnes* 

)D  whether  the  duty  of  placing  a  flagman  there  rested  on  it  was  imma- 

rial. 

ime — Contributory  Negligence. 

Whether  decedent,  driving  over  a  railway  crosaing  where  there  were 

De  separate  tracks,  was  guilty  of  contributory  negligence  in  driving 

after  he  saw  tbe  headlight  of  an  approaching  train  when  be  was  on 
t  flrst  Crack,  was  for  the  jury. 

Action-  by  Bloomfield  I.  Wolcott,  administrator,  against  tbe 
Ew  York  &  Long  Branch  Railroad  Company  and  others. 
aintiff  was  nonsuited  as  to  one  of  the  defendants,  and  verdicts 
ere  rendered  against  him  and  in  favor  of  other  defendants, 
id  there  was  a  verdict  in  favor  of  plaintiff  and  against  tbe 
Gw  York  &  Long  Branch  Raihx^ad  Company.  Rnle  to  show 
Qse.     Discharged. 

Argued  June  term,  1902,  before  GUMMERE,  C.  J.,  and 
AN  SYCKEL.  FORT,  and  GARRETSON,  JJ. 
R.  V.  Lindabury  and  John  S.  Applegate,  for  the  rule. 
Edmund  Wilson,  contra. 

GUMMERE,  C.  J.  This  suit  was  brought  against  the 
ew  York  &  Long  Branch  Railroad  Company,  the  Central 
ailroad  Company  of  New  Jersey,  the  New  Jersey  Soutb- 
11  Railway  Company,  and  tbe  Pennsylvania  Railroad  Corn- 
any  to  recover  damages  for  neglij^ently  causing  tbe  death 
[  Paul  Wolcott,  tbe  plaintiff's  intestate.     A   nonsuit  was 
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granted  in  {avor  of  the  New  Jeney  SoDthero  Railw 
pany  at  the  close  of  the  pkintiff's  case.  A  verdict  wai 
ID  favor  of  the  Central  Railroad  Company  of  New  Je 
the  question  of  the  liability  of  the  New  York  &  L^oni 
Railroad  Company  and  of  the  Pennsylvania  Railrc 
pany  was  snbmitted  to  the  jary,  who  retamed  a  vi 
favor  of  the  latter  company  as  against  the  plainti 
favor  of  the  plaintiff  as  against  the  New  York  &  Lod 
Railroad  Company.  This  rale  was  allowed  to  t 
Branch  Company,  and  the  two  qnestioos  which  it  prt 
decision  are  whether  the  evidence  will  sapport  the  ci 
reached  by  the  jory  that  the  death  of  the  plaintifl's 
was  dae  to  nCEliKence  of  the  company  or  of  any  t 
ployees,  and,  farther,  whether  the  deceased  was  not 
cootribntory  oeglieence. 

On  the  first  point  the  foUowine  facts  are  pertinent 
crossing  where  the  deceased  was  killed  there  are  nine 
tracks,  four  of  which  are  tracks  of  the  Long  Branch  C 
and  the  remaining  five  tracks  of  the  Jersey  Sonthern 
tracks  are  not  all  parallel,  those  of  the  Jersey  Soathet 
ing  at  a  considerable  angle  from  those  of  the  Long  Bra: 
AltboQgb  these  tracks  are  owned  by  two  differi 
panies,  they  are  all  under  the  management  and  conti 
New  York  &  Long  Branch  Company.  Approachiiqr  t 
from  the  direction  in  which  the  deceased  was  drii 
Jersey  Sonthern  tracks  are  first  reached,  then  a  t 
piece  of  ground  is  encoantered,  lying  between  the  twt 
of  tracks,  and  then  the  tracks  of  the  New  York  &  l^on 
road.  The  distance  from  the  first  track  of  the  Sonth 
to  the  last  track  of  the  Long  Branch  road,  measoi 
one  side  of  the  highway,  is  about  82  feet,  and  measni 
the  other  side  of  the  highway  is  112  feet.  A  fiagi 
kept  at  this  crossing  by  the  New  York  &  Long  Bran 
pany,  to  warn  travelers  along  the  highway  of  app 
trains.  At  the  time  of  the  accident  this  flagman  h 
np  his  position  in  the  triangolar  space  already  refi 
It  was  after  dark,  and  he  had  bis  lantern  in  his  band. 
what  part  of  the  highway  he  stood  was  disputed.  He 
that  he  was  in  the  middle  of  the  road;  other  witni 
that  he  was  on  the  sooth  edge  of  it.  After  taking  his 
be  watched  for  the  approach  of  the  train,  which  was 
longing  to  the  Pennsylvania  Railroad  Company,  and 
over  the  New  York  &  Long  Branch  Company  tracks, 
that  when  be  saw  it  appear  be  turned,  and  then 
decedent's  wagon  approaching  the  crossing;  that  it ' 
opposite  the  electric  light  plant,  which  was  imc 
adjacent  to  the  first  track  of  the  Southern  road,  antj 
(the  wagon)  was  about  to  enter  upon  that  track; 
swung  bis  lantern  and  shouted  a  warning,  hot  I 
deceased  continued  on  bis  way  over  the  tracks  1 
reached  the  farthermost  track  of  the  Long  Branch  n 
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ras  there  mo  down  by  the  train.  The  testimony  of  the 
ecedent's  wife,  who  was  in  the  wagon  with  him,  was  to  the 
Beet  that  the  lantern  was  not  swane;  that  its  lifht  remained 
:ationary. 

Whether  or  not  a  duty  rested  upon  the  Long  Branch  Com- 
any  to  protect  this  crossing  by  a  fiagman  or  not  is  immaterial. 
:  assumed  that  daty,  and,  having  done  so,  was  bound  to  per- 
trm  it  with  dne  care.  Where  the  fiagman  stood,  and 
hether  be  waved  his  lantern  or  not  as  a  signal  that  a  train  was 
pproaching,  were  matters  in  dispute.  If  he  stood  on  the 
)athern  edge  of  the  highway,  not  in  the  wagon  way  at  all, 
I  some  of  the  witnesses  say,  and  if  he  gave  no  signal  with  bis 
ntem,  as  decedent's  widow  testifies,  it  cannot  certainly  be 
lid,  as  matter  of  law,  that  he  fnlly  and  carefally  performed 
le  dnty  which  he  had  andertaken,  of  giving  warning  of  the 
pproaching  train.  It  was  for  the  jnry  to  determine  where  he 
ood  and  what  he  did.  and,  if  they  fonnd  that  he  stood  by 
le  side  of  the  road  and  gave  no  signal  with  his  lantern,  then 
I  say  whether  he  gave  efBcient  warning  to  the  deceased. 

Other  facts,  in  addition  to  those  which  have  been  recited. 
Iter  into  the  consideration  of  the  qoestioo  whether  the 
eceased  was  guilty  of  contribatory  negligence.  The  condi- 
ons  which  existed  in  the  neighborhood  of  the  crossing,  on 
le  side  from  which  the  deceased  approached  it,  show  that 
tere  was  a  view  down  the  tracks  of  the  Long  Branch  road, 
I  the  direction  from  which  the  train  was  coming,  at  a  point 
75  feet  from  the  crossing,  but  that,  as  the  distance  decreased, 
le  view  was  frequently  interrupted  by  the  presence  of  houses 
ad  other  obstructions.  The  night  was  a  dark  one,  and  it 
oes  not  appear  that  the  deceased  was  familiar  with  the 
rossing.  There  were  a  nooiber  of  electric  and  other  lights 
1  the  neighborhood  of  the  crossing  which  illumined  the  sor- 
>nndings  more  or  less.  The  evidence  is  in  favor  of  the  con- 
Insion  that  a  bell  was  rni^:  on  the  train,  hot  decedent's  wife 
lys  she  did  not  hear  it. 

All  of  these  facts,  taken  together,  do  not  conclusively  show 
ontribntory  negligence  on  the  part  of  the  decedent.  To 
rhat  extent  his  view  in  the  direction  of  the  approaching  train 
'as  impeded  before  he  reached  the  electric  light  plant  is 
nimportant,  for  up  to  that  time  the  train  had  not  come  in 
ieht  This  is  shown  by  the  testimony  of  the  defendant's 
agman,  who  testified  that  after  going  upon  the  crossing  he 
ras  "watching  the  train  to  come  down  the  Long  Branch 
lorth-bonod  track,"  and  then  said,  "and  when  I  saw  it 
ppearing,  coming  down,  I  turned,  and  I  saw  this  wagon 
oming  right  opposite  the  electric  light  plant."  After  reach- 
Dg  this  building,  his  view  down  the  track  was  intercepted  by 
t  antil  he  had  passed  beyond  it.  Although  the  engine  bell 
vas  ringing  at  that  time  it  cannot  certainly  be  said  that  he 
leardit;  for  his  widow  swears  that  she  did  not,  and  her 
tpportnnity  for  doing  so  was  equally  as  good  as  his.     After 
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passioe  beyond  the  electric  lieht  bailding,  he  almost 
ately  came  to  the  first  of  the  Soathem  Railway 
Assuming  that  he  then  saw  the  headligbt  of  the  appi 
locomotive,  what  was  he  to  doP  Coald  he  be  at  all 
that  the  train  was  not  coming  npon  the  very  track 
then  crossing?  Was  he  less  prudent  is  driving  ovei 
over  the  other  tracks  of  the  Southern  road,  than  \ 
have  been  if  he  bad  remained  on  the  first  track  ontil  I 
had  passed,  bearing  in  mind  that  there  is  nothing  in  I 
to  show  that  he  was  at  all  familiar  with  bis  surroi 
And,  after  he  had  crossed  the  Southern  tracks  and 
the  triangnlar  space,  did  he  snppose  that  all  dan 
passed;  that  he  had  reached  a  place  of  safety,  and 
on  his  way  without  further  risk  P  Was  be  taken  by 
when  he  came  to  the  tracks  of  the  New  York  &  Long 
road,  and,  if  so,  was  he  less  careful  than  a  reasonably 
man  would  have  been  in  attempting  to  crossover  thei 
purpose  of  avoidiiv  the  train?  All  these  and  other  q 
present  themselves  in  determining  whether  or 
deceased  was  guilty  of  contributory  negligence.  The 
tion  was  clearly  for  the  jury,  not  for  the  court,  and  : 
determined  them  in  favor  of  the  plaintifi. 

In  our  opinion,  the  evidence  in  the  case  fairly  sup] 
finding  of  the  jury,  both  on  the  question  of  the  negli 
the  defendants  and  on  that  of  the  contributory  negli 
the  plaintiB's  intestate,  and  the  rale  to  show  cause  s 
dtschai^ed. 


Olney  v.  Boston  &  M.  R.  R. 

{Supreme  Court  of  New  Hampshire,  Hittsborougk,  June  3, 

[i>2  Atl.  Rep.  1097.] 

Injury  to  Employ*©— Deftcllv*  Appliance— Promise  to  Repair 
A  locomotive  engineer,  having'  noticed  that  the  cover  of 
hole"  on  the  locomotive  boiler  had  become  loosened,  called  t 
the  attention  of  the  foreman  of  the  repair  shop,  who  promiu 
would  be  repaired.  The  promise  was  not  fulfilled,  and  on  the  : 
while  the  engine  was  in  motion,  the  eag'ineer  went  out  on  the 
board  to  fasten  the  cover.  It  suddealj  fell,  causinK-  him  to 
tarilj  reach  for  it,  and  he  lost  his  balance  and  was  injured :  hei 
could  not  be  said  that  the  facta  did  not  furnish  evidence  fro 
failure  to  repair  migrht  be  found  to  constitute  neglig-ence  on  tl 
the  master. 
8am« — Same — Proximate  CauM. 

The  question  whether  the  failure  to  repair  waa  the  proiim 
of  the  injurj  was  one  for  the  jury. 
Contributory  Negligence. 

The  engineer  testified  that,  if  he  had  remained  in  his  ca 
atop  could  be  made,  injury  mig'ht  result  to  himself  and  othei 
the  master's  property  as  the  cover  might  have  fallen,  and  u 
with  the  machinery  ;  held,  that  the  question  whether  pliii 
^ilty  of  contributory  ueg'lig'etice  in  attempting-  to  fasten  t 
was  a  question  for  the  jury. 
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Auumptlon  of  Risk. 

It  a.ppea.red  that  according- to  the  regulations  of  the  road  it  was  the 
dnt;  of  engineers,  before  Htarting-  on  a  trip,  to  inspect  their  engfines, 
and  see  that  thej  were  in  "proper  condition";  that  it  was  plaintiff's 
GUBtom  to  examine  his  engine  after  the  completion  of  a  trip,  and  that 
after  the  completion  of  the  trip  before  that  on  which  the  accident  hap- 
pened he  had  reported  the  defect  to  the  foreman  of  the  repair  shop, 
who  had  promised  to  remedj  it :  Held,  that  the  question  whether  plaiu- 
US  had  failed  to  exercise  such  care  that  he  could  tw  considered  as 
having  assumed  the  risk  was  for  the  jury. 

Transferred  from  saperior  court;  Pike,  Jadge. 

Action  by  Austin  J.  Oloey  m^inst  the  BoatoD  &  Maine 
Railroad.  Verdict  for  defendant,  and  case  transferred  on 
plaintifi's  exceptions.     Exceptions  sustained. 

The  plaiatifi,  an  engineer  of  experience,  was  employed  by 
the  defeodaata  io  ranning  a  freight  train  from  Woodsville. 
At  the  time  of  his  injary  the  ensine  upon  which  he  was  thea 
riding  had  been  ased  by  him  daily.  Sundays  excepted,  for 
aboot  10  months.  On  the  side  of  the  engine,  at  the  forward 
end,  and  below  the  base  of  the  smokestack,  was  an  arm  hole, 
over  which  was  a  cover.  A  little  below  the  arm  hole,  and 
farther  ahead,  was  a  signal  lantern  like  those  in  general  ase 
upon  locomotives,  which  for  a  longtime  had  been  used  by  the 
plainttfi  and  his  fireman  as  a  means  of  support  when  passing 
to  a  point  farther  along  on  the  engine.  On  the  right  side  of 
the  cab  a  door  opened  outward  upon  a  rnoning  board  or  walk, 
intended  for  use  when  the  engine  was  in  motion  or  at  rest, 
which  extended  along  the  aide  of  the  boiler  toward  the  arm 
hole.  Above  the  ranning  board,  and  intended  as  a  means  _  of 
support  for  persons  walking  thereon,  was  a  hand  rail,  which 
extended  toward  the  front  of  the  engine  to  a  point  just  beyond 
the  steam  chest,  but  did  not  reach  as  far  forward  as  the  arm 
bole  by  about  12  inches.  The  plaintiff  was  injured  on  Mon- 
day. November  30,  1896.  About  seven  or  eight  months  prior 
to  that  date,  while  upon  his  run,  he  discovered  that  the  arm- 
hole  cover  had  become  so  worn  as  to  be  out  of  order,  and  in 
consequence  of  the  lack  of  repair  had  worked  loose.  He  went 
oat  of  the  cab  door  along  the  running  board,  and  tightened  the 
cover  by  presstne  it  in  with  one  hand  and  pulling  the  handle 
with  the  other,  so  that  the  lips  on  the  cover  gripped  wei^^ 
shaped  ridges  designed  for  this  purpose.  On  Thursday  before 
the  accident,  and  while  the  engine  was  in  motion,  the  cover 
again  became  loose,  and  the  plaintiff  tightened  it  as  before. 
Upon  reaching  Woodsville  that  afternoon,  be  informed  the 
foreman  of  the  repair  shop  of  its  condition,  and  the  latter  said 
he  woald  have  it  fixed  that  afternoon,  but  failed  to  do  so. 
The  next  day  the  plaintifi  saw  that  the  repairs  had  .not  been 
made;  and  on  the  following  day  the  cover  again  became  loose 
while  on  the  road,  and  the  plaintiS  tightened  it  in  the  manner 
above  described.  Upon  his  retarn  to  Woodavtlle  that  after- 
noon be  again  told  the  foreman  of  the  defendants'  repair  shop 
that  the  cover  was  defective,  and  said  it  was  not  fit  to  make 
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aDOtfaer  trip  with.  The  foreman  said  it  should  be  rt 
before  the  plaintiff's  trip  on  Monday.  According  to  tl 
nlstioQS  of  the  road,  it  was  the  daty  of  all  engineers 
spect  their  engines  before  starting  apon  any  trip,  to  se 
they  were  "in  proper  condition  for  the  service  require 
if  not,  to  put  them  in  proper  condition,  or  know  that  t! 
so,  before  using  them."  The  plaintiff  customarily  ma 
inspection  the  evening  before  starting,  after  the  engii 
housed;  and  as  a  part  of  his  duty  he  so  made  it  in  ' 
stance.  The  plaintiff  relied  upon  the  promise  of  the  fi 
that  he  would  repair  the  arm-hole  cover,  and  did  sot  e: 
it  after  Saturday  to  ascertain  whether  he  had  done  so. 
day  morning,  while  running  out  of  the  Woodsville  yar 
speed  of  four  or  five  miles  an  boar,  the  plaintiff  disc 
that  the  cover  had  not  been  repaired,  and,  io  conse<: 
was  vain  loose.  Thinking  that  it  would  fall  if  not  tigl 
he  west  oat  through  the  cab  door,  and  along  the  r 
board,  grasping  the  hand  rail  with  his  left  hand  u 
reached  the  end  of  the  rail,  when  he  stepped  down  ai 
top  of  the  steam  chest,  and  then,  releasing  his  hold  ui 
rail,  reached  for  the  cover  to  take  hold  of  it  with  both 
— the  use  of  both  bands  being  necessary  in  secnrini 
place.  The  plaintiff  did  not  succeed  in  grasping  the 
handle,  for  just  as  he  touched  the  cover  it  fell  out. 
urally,"  "involuntarily,"  "instinctively,  and  without  ti 
think  about  it,"  as  he  testified,  he  grabbed  for  the  cc 
it  (ell.  In  doing  so  he  lost  his  balance,  and  iu  falling 
the  top  of  the  signal  lamp,  which,  in  consequence,  w 
apart,  and  failed  to  prevent  his  fall  to  the  ground,  by 
he  was  injured.  The  plaintiff  testified  that  when  the 
was  loose  the  arm  hole  emitted  smoke  and  sparks,  end 
ing  property,  and  affecting  the  draft  so  that  the  engine 
not  steam  properly;  that  there  was  also  great  danger 
and  property  from  the  liability  of  the  cover  to  drop 
cause  a  wreck  by  getting  under  the  trucks  or  into  the 
head;  that  these  dangers  could  be  averted  in  less  time 
method  he  adopted  than  by  stopping  the  engine;  tl 
method  was  a  proper  one  under  the  circumstances;  an 
be  did  not  suppose  the  lantern  was  stronger  or  diffei 
any  particular  from  other  signal  lamps  in  nse.  There  ' 
evidence  tending  to  show  that  it  was  different  in  as 
ticnlar.  At  the  close  of  the  plaintiff's  evidence,  and  snt 
his  exception,  a  verdict  was  ordered  for  the  defendants 
Barnbam,  Brown  &  Warren,  for  plaintift 
Oliver  E.  Branch  and  William  H.  Sawyer,  for  de(( 

PARSONS,  J.  The  claim  that  the  case  does  not  d 
evidence  tending  to  show  a  want  of  due  care  on  the 
the  defendants  in  the  performance  of  their  masters'  < 
provide  a  reasonably  safe  machine  (or  the  ase  of  tht 
ployee,  is  not  sustained  by  the  record.     The  evident 
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lirectl?  to  the  fact  that  the  loose  hand-hole  cover  rendered 
:he  engine  ansale,  and  that  the  defendants,  in  the  person  of 
:he  individnal  vested  with  the  duty  of  repair,  had  been 
lotified  of  the  defect,  and  bad  promised  to  make  the  needed 
repair.  It  cannot  be  said  that  these  facts  do  not  famish  evi- 
lence  from  which  the  failure  to  make  snch  repair  might  be 
bond  to  constitute  negligence.  For  the  negligence  of  the 
igent  to  whom  the  defendants  bad  intrnsted  their  masters* 
Inty  of  providing  safe  and  suitable  machinery,  the  defendants 
ire  liable.  Jaques  v.  Manufacturing  Co.,  66  N.  H.  483,  2a 
^tl.  ;;2,  13  L.  R.  A.  824.  The  defendants  contend  that  the 
legligence  of  the  defendants  was  not  the  proximate  cause  of 
he  injury.  "  In  this  state  it  is  well  settled  that  the  qnestion 
)f  remote  and  proximate  canse  is  a  question  of  fact  to  be 
leterminedby  the  jury."  Elav.  Cable  Co.,  71  N.  H.  i,  3,  si 
Ml.  281.  The  question  is  whether  there  is  evidence  upon 
vhich  the  finding  that  the  defendants'  negligence  was  the 
egal  canse  of  the  injury  can  properly  be  made.  McGill  v. 
jraniteCo.,  70  N.  H.  125,  129,  46  AtL  684.  The  plaintiff's 
ividence  was  that,  npon  observing  that  the  cover  was  loose, 
le  shut  off  steam,  and  at  once  went  forward  apoo  the  engine, 
13  it  was  his  duty  to  do,  for  the  purpose  of  putting  it  into 
ilace;  that  he  stepped  down  onto  the  steam  chest;  that  as 
le  reached  for  the  handle  of  the  cover,  and  just  as  be  touched 
t,  it  suddenly  fell,  causipg  him  instinctively  and  involuntarily 
o  reach  for  it,  whereby  he  lost  his  balance,  and  was  injured; 
ind  that  there  was  no  sudden  lurch  of  the  engine,  which  at  the 
ime  was  moving  at  a  speed  of  four  or  five  miles  an  hoar, 
rhe  case  distinctly  states  that  the  looseness  of  the  cover  dis- 
:overed  by  the  plaintiff  was  "in  consequence  of  the  lack  of 
epair."  Upon  thia'evidence  it  would  not  be  unreasonable  to 
nfer  that  it  fell  because  of  the  lack  of  repair.  That  anch  a 
X)ver  might  fall,  if  not  securely  fastened,  is  not  only  rea- 
lonable,  but  probable;  and  that  its  fall  might  produce  an 
iccident  to  the  train  and  injury  to  the  trainmen  is  also  a  rea- 
sonable conclusion  upon  the  evidence.  The  cansal  connection 
Ktweea  the  defendants'  negligent  failnre  to  repair  and  an  in- 
nry  received  by  tbe  plaintiff  in  such  an  accident,  occnrring 
Mther  without  discovery  of  its  condition  or  after  discovery  be- 
bre  the  train  conld  be  stopped,  would  be.  too  plain  for  argu- 
neut  Also,  if  the  plaintiff  had  been  going  forward  upon  the 
:ngine  to  adjust  the  headlight,  in  innocent  ignorance  of  any 
lefect  in  the  fastening  of  the  cover,  and,  while  passing  upon 
:he  steam  chest,  was  caused  to  lose  his  balance  and  fall  by  the 
ladden  dropping  of  the  cover,  it  would  seem  plain  that  the 
fall  of  the  cover  was  the  proximate  canse  of  tbe  injury,  and 
Ibat,  if  such  a  fall  were  due  to  the  defendants'  negligent  re- 
pair of  the  cover,  the  cansal  connection  between  the  defend- 
tnts'  aegligeace  and  the  plaintiff's  injury  would  be  in  no 
legree  remote.  The  fact  that  the  engineer  observed  tbe 
looseness  of  tbe  cover,  went  forward  to  adjust  it,  and  was  pre- 
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parine  to  do  so  when  it  fell,  does  oot  destroy  the  caosal  i 
tion  between  the  defendants'  neElieence  and  the  iDJi 
raises  the  qaestion  whether  an  ioterveninE  responsib 
the  plaiotifl,  not  present  in  the  case  saeeested  becanS' 
sapposed  ignorance  without  fanlt,  has  relieved  the 
ants  from  liability.  It  is  claimed  that  the  proximate  i 
the  plaiotifi's  injnry  was  his  loss  of  balance.  This  d( 
was  the  last  physical  manifestation  in  the  chain  of  ce 
which  permitted  the  force  of  fj^ravitation  to  dn^  him 
ETOnnd,  but  the  last  apparent  cause  is  not  necessaj 
proximate  cause  of  the  injnry.  There  may  have  been 
for  the  loss  of  balance  which  l^ally  and  loeically  i 
proximate  canse  of  the  injnry.  The  qnestion  is  ^ 
there  was  evidence  from  which  a  jary  might  properly  1 
there  was  anch  ultimate  proximate  cause  for  which  the 
ants  were  leeally  responsible.  As  has  been  sneeest 
testimony  tended  to  prove  that  the  plaintifi  was  at  tl 
where  he  lost  his  balance  in  consequence  of  the  defc 
oeglieence  in  puttine  the  locomotive  in  proper  repai 
jury  mieht  reasonably  Bad  that  the  loose  cover  was  li 
fall  jnst  as  it  was  touched  by  the  plaintifi;  that  the  p] 
attempt  to  recover  it  was  natural,  and  to  be  expectei 
the  circumstances.  There  was  do  testimony  whatevi 
IDE  to  show  that  the  loss  of  balaDCe  was  due  to  aD  inde 
iotervening  canse,  while  there  was  direct  testimony  fi 
plaiDtiff  that  the  same  was  Dot  due  to  a  sudden  lure 
engine,  as  claimed  in  aignment,  if  that  fact  be  mater 
there  was  evidence  that  the  plaintiff's  injury  was  cs 
the  defendants'  breach  of  duty,  the  plaintiff  had  the 
have  this  evidence  weiEhed  by  the  jury,  unless  it  cone 
appeared  from  the  evidence  in  the  case  either  that  th 
arose  from  an  assumed  risk,  or  that  the  plaintiff's  fan 
part  of  its  cause.  Assumption  of  risk  is  purely  a  m 
contract.  While  there  are  rarely  any  stipulations  expr 
the  contract  of  hiriuE,  by  remaining  in  the  service  the 
assumes  the  risk  of  injnry  from  defects  in  the  machin 
Dished  him  of  which  be  knows,  or  which  reasooat 
would  disclose  to  him.  Continuance  in  service  with 
edge  of  the  risk  is  generally  conclusive  evidence  of  tl 
ant's  agreement  to  assume  it.  Collins  v.  Car  Co.,  6 
196,  38  Atl.  1047.  When,  after  discovery  of  the  del 
servant  has  no  opportunity  to  leave  the  service  before 
jury  is  received,  there  is  no  groaod  for  the  legal  imp 
of  such  a  contract.  Casey  v.  Railway  Co.,  68  N.  H. 
Atl.  93,  16  Am.  &  Eng.  R-  Cas.,  N.  S.,  361;  Dem 
Sawyer,  9;  Me.  295,  49  Atl.  103;.  The  voluntary  a< 
the  servant  is  essential  to  the  contract.  Fitzgerald  \ 
Co.,  155  Mass.  ii;;,  ii;9,  29  N.  E.  464,  31  Am.  St.  R< 
Bailey,  Mast.  &  S.  170;  Limbere  v.  Lumber  Co.  (Cal 
R.  A.  49,  note  (a.  c.  60  Fac.  17^.  As  the  unrepain 
was  not  discovered  until  the  darker  arisine  from  dri' 
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engine  in  that  condition  existed,  if  the  pbintiff's  JKnorance 
of  the  lack  of  repair  was  not  dae  to  his  own  fault,  the  risk  of 
injury  resalting  directly  therefrom,  or  from  a  proper  effort  to 
remove  or  escape  from  the  danger,  was  do  part  of  the  plain- 
tifi's  contract  of  employment.  If  the  plaintifi  had  been  em- 
ployed to  make  the  repair  when  he  had  in  safety  an  option  to 
do  so  or  not,  his  contract  to  do  so  would  have  iocladed  ao 
assamption  of  all  the  risks  which  he  knew  or  oagbt  to  have 
known,  and  the  fact  of  his  previous  knowledee  of  the  loose- 
ness of  the  plate  would  be  a  bar  to  a  recovery  for  its  fall;  bat, 
as  his  contract  was  to  run  a  suitable  eneine,  he  did  not  con- 
tract to  bear  the  risk  of  injury  which  mieht  come  to  him  from 
the  unknown  defect  if  injured  before  he  discovered  it,  or  after 
discovery  thereof  before  by  reasonable  care  he  could  prevent 
injury  to  himself.  After  the  defect  became  patent,  the  plain- 
tifi was  bound  to  exercise  reasonable  care  to  avoid  injury. 
If  he  did  not,  his  want  of  care  would  be  contributory  negli- 
gence barrioe  a  recovery. 

Assuming  that  he  was  not  in  fault  for  not  knowing  before  he 
started  that  the  plate  had  not  been  repaired,— a  proposition 
hereafter  considered, — upon  his  subsequent  discovery  his  rights 
are  dependent  upon  the  presence  or  absence  of  fault  upon  his 
part  as  constituting  contributory  n^ligeoce.  The  plaintifl's 
evidence  was  that  the  loosened  plate  presented  a  situation  of 
danger;  that,  if  he  remained  in  the  cab  until  a  stop  could  be 
made,  injury  was  probable  to  himself  and  the  other  trainmen 
and  the  defendants'  property;  that  to. go  forward  upon  the 
engine  was  not  uDusual,  bat  was  in  fact  part  of  an  engineer's 
duty;  that  he  bad  himself  put  the  plate  in  position  upon 
other  occasions.  Doubtless  he  could  have  secured  his  per- 
sonal safety  with  little  risk  by  abandoning  his  post  of  duty, 
and  leaving  the  lives  and  property  intrusted  to  his  care  with- 
out protection.  It  was  his  duty  to  his  employers  and  his  fel- 
low trainmen  to  endeavor  to  prevent  an  accident.  His 
attempt  to  do  his  duty  is  not,  as  matter  of  law,  negligence. 
Stone  Co.  v.  Mooney,  6i  N.  J.  Law,  523,  39  Atl.  764,  39  L.  R. 
A.  834.  Whether  the  coarse  he  adopted  was  that  dictated  by 
reasonable  care  is  matter  of  fact  upon  which  on  the  evidence 
fair-minded  men  might  come  to  difierent  conclusions.  Being 
compelled  to  choose  in  a  situation  of  danger  between  difierent 
courses  of  action,  the  fact  that  what  he  did  resulted  in  injury, 
while  by  an  opposite  coarse  he  could  have  escaped  harm, 
does  not  conclusively  establish  his  fault.  Folsom  v.  Railroad 
Co.,  68  N.  H.  454,  38  Atl.  209.  As  there  was  evidence  tend- 
ing to  show  that  it  was  the  plaintifl's  duty — the  performance 
of  which  was  necessary  to  prevent  serious  harm — to  tighten 
the  plate  when  it  became  loose,  and  that  the  proper  method 
of  performing  this  duty  was  to  go  forward  upon  the  engine 
for  that  purpose  without  waiting  for  a  stop,  bis  attempt  to 
perform  this  duty  in  a  proper  and  necessary  manner  is  not 
conclosive  evidence  of  negligence.     His  actual  knowledge  that 
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the  plate  was  loose,  and  mieht  fall  at  any  moment, 
deoce  upon  the  care  it  was  his  doty  to  exercise  to  avoid 
by  its  fall.  The  peril  to  himself  and  others  if  he  did  ni 
ceed  in  tightenine  it  before  it  fell  is  also  evidence  op 
care  which  the  prndence  demanded  by  the  sitaation  re 
of  him.  A  jury  may  think  that  the  daoeer  to  the  trail 
the  fall  of  the  plate  was  so  slieht  that  the  fact  t 
attempted  to  tighten  it  instead  of  stopping  the  train, 
fact  that  its  sodden  fall  caused  him  to  lose  hia  balance, 
lishes  his  want  of  care.  Snch  may  be  the  fact,  bnt  ape 
evidence  a  different  conclnsion  wonld  not  be  anreaso 
It  is  farther  nrged  that  the  plaintiff  was  in  faalt  ft 
ascertaining  by  inspection  immediately  before  starting  tl 
promised  repair  had  not  been  made.  It  was  the  pla 
dnty,  nnder  the  rales,  to  inspect  the  locomotive ;  bat 
not,  as  matter  of  law,  at  fault  for  performing  such  daty 
close  of  the  previous  day's  work  instead  of  immediate 
fore  starting  out.  One  object  of  the  inspection  duty  i 
apoQ  the  plaintiff  was  to  discover  defects  arising  in  asi 
spection  at  the  close  of  a  trip  wonld  give  an  opportnni 
minor  repairs  before  the  next  trip.  This  would  be  a  : 
why  the  time  chosen  might  be  found  appropriate.  Tfa 
relied  upon  by  the  defendants  must  be  giveo  a  reasi 
construction  and  appltcatioa.  It  cannot  be  construed  I 
der  the  defendants'  employees  insurers  of  the  "proper 
tion"  of  all  appliances  used  by  them,  or  to  relieve  the  A 
ants  of  liability  for  the  breach  of  their  masters'  duty.  Sc 
material  to  the  present  question,  it  may  properly  be  as 
that  Olney's  inspection  of  the  engine  disclosed  that  it ' 
proper  condition  in  all  respects  except  the  arm-hole 
and  that  between  the  time  of  his  inspection  and  bis  nc 
of  the  engine  no  new  defect  arose;  for  there  is  no  sugg 
of  any  defect  as  a  cause  of  the  injury,  discoverable  M 
morning,  which  was  not  equally  discoverable  Saturday 
ing.  The  evidence  tended  to  show  that  Oloey  inspect! 
engine  as  required  by  the  rule,  and  discovered  that  it  h 
"in  proper  condition  for  the  service  required."  It  wi 
his  duty  to  make  the  necessary  repair.  He  report* 
defect  to  the  proper  person  representing  the  defendants. 
the  employee  had  given  notice  of  the  defect  to  the 
officer  whose  duty  it  waa  to  make  repairs,  and  the  impi 
had  been  conveyed  to  htm  that  these  wonld  be  made,  1 
the  right  to  assume  that  they  had  been  made,  and  to  ac 
that  assumption."  Railroad  Co.  v.  Babcock,  154  U.  I 
200,  201,  14  Sup.  Ct.  978,  38  L.  Ed.  o;8.  Here  theev 
tends  to  establish,  not  an  "impression"  in  the  plaintij 
the  repairs  would  be  made,  but  an  express  promise  I 
defendants  that  they  should  be.  Id  the  face  of  the  d' 
the  employers  to  make  repair  and  their  express  promisi 
so,  it  cannot  be  said  as  a  matter  of  law  that  Olney,  wt 
started,  did  not  have  reasonable  grounds  for  belief  t 
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knew  his  eDgine  waa  in  proper  cooditioD  for  ose.  The  ex- 
press assertion  of  the  employer  to  Olney,  jast  before  startii^, 
that  the  repair  had  been  made,  woald  be  evidence  of  greater 
weight,  bat  of  the  same  character,  as  the  promise  npon  which 
Olney's  knowledge  or  belief  of  the  condition  of  his  eneioe  was 
based.  There  was  evidence  that  the  inspection  was  made, 
and  that  Olney  knew  or  believed  with  reason  that  the  eDgine 
was  in  proper  condition.  Olney's  contract  of  employment, 
as  evidenced  by  the  defendants'  rale,  did  not  necessarily  re- 
quire him  to  reinspect  the  engine  to  ascertain  the  perform- 
ance of  the  dnty  devolving  apon  the  employer  by  law  and 
express  contract.  A  failure  to  strictly  comply  with  the  rale 
woald  not  necessarily  bar  the  plaintifi's  action,  bat  sach 
failare  woold  be  evidence  on  the  qnestion  of  the  plaintiff's 
care.  Deverson  v.  Railroad  Co.,  S8  N.  H.  i2g,  132.  Whether 
due  care  which  the  plaintiff  was  required  to  exercise  for  his 
own  safety  demanded  that  he  should  examine  the  engine  in 
the  mornini:  to  ascertain  whether  the  repairs  had  been  made 
is  a  qnestion  of  fact.  Upon  this  question  the  promise  to  make 
the  repair  before  the  next  trip  is  evidence.  Whether  the 
obliiE&tion  to  exercise  care  was  or  waa  not  satisfied  by  entire 
reliance  upon  the  foreman's  promise  woald  depend  npon  all 
the  facts  in  evidence,  and  is  for  the  jury.  Bnrnham  v.  Rail- 
road Co.,  69  N.  H.  280,  4S  Atl.  563.  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  320;  Keevan  v.  Walker,  172  Mass.  56,  51  N.  E.  440. 
The  cases  of  Schalz  v.  Rohe,  149  N.  Y.  132,  43  N.  E.  420, 
and  Steel  Co.  v.  Mann.  170  111.  200,  48  N.  E.  417,  40  L.  R.  A. 
781.  62  Am.  St.  Rep.  370,  relied  npon  by  the  defendants,  are 
not  in  point.  In  the  first  case  there  was  no  promise  to  re- 
pair. A  direction  to  make  repair  was  given  by  the  foreman 
to  another  servant  in  the  plaintiff's  hearing.  Liability  was 
denied  upon  the  groand  that  the  plaintiff  resumed  the  use  of 
the  machine  without  direction  from  bis  employers,  and  that 
the  failare  to  make  repair  was  the  negligence  of  a  fellow  serv- 
ant; while  the  second  case  is  that  of  a  servant  continning  to 
work  with  knowledge  that  the  repair  had  not  been  made, 
because  the  defect  was  obvious.  "That  the  servant,  when  he 
is  called  upon  to  work  with  an  appliance  which  he  has  ceased 
to  handle  since  the  master  promised  to  repair  it.  may  or  may 
not  be  justified,  according  to  the  circumstances,  in  acting 
apon  the  presumption  that  the  repairs  have  been  completed. 
is  clear  both  apoo  principle  and  authority."  Note  to  Steel 
Co.  V.  Mann  (III)  40  L.  R.  A.  799  (s.  c.  48  N.  E.  417,  62  Am. 
St.  Rep.  370).  In  this  case  the  evidence  of  previous  failare 
of  the  foreman  to  make  repair  as  promised  tends  to  prove 
that  a  prudent  man  would  not  have  relied  upon  the  promise  in 
this  instance.  Such  evidence  does  not,  however,  give  this 
court  power  to  pass  npon  the  question. 

Though  the  evidence  upon  the  issues  essential  to  the  plain- 
tiff's case  is  not  eatirely  clear  or  satisfactory,  yet  it  is  not  so 
conclosive  against  him  upon  any  point  that  it  can  be  said  that 
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a  fiodioE  in  bis  favor  wonld  be  withoat  reaflon.  Tb 
should  have  been  sabmitted  to  tbe  jary.  Wbether, 
other  points  in  tbe  evidence  aside  from  those  discussed, 
is  or  is  not  made  for  tbe  jary,  ia  not  considered. 

Exceptions  anstained;  verdict  set  aside. 

WALKER,  J.,  did  not  sit.     Tbe  others  concurred. 


I 


Illinois  Cent.  R.  Co.  v.  Gheen. 

(Court  of  Appeals  o/  Kentucky,  June  13,  i$oa.\ 
[68  S.  W.  Rep.  1087.] 

Damagea — Duty  of  Injured  Person  to  Prevent  Further  Injury.* 
It  was  the  duty  of  an  injured  servant  of  a  railroad  companj,  i 

wroDgfulIy  refused  admission  to  the  compan/'a  taoapital,  to  use 
udence  would  use  to 
:  the  utmost  care  t 

"Not  to  be  officially  reported." 

Petition  for  rebearine.    Denied. 

For  former  report,  see  66  S.  W.  639. 

Qnieley  &  Qnieley  and  Pirtle  &  Trabne,  for  appellau 

].  W.  Bush,  C.  C.  Grassham,  Molloy  &  Utley,  ai 
Andrew  Scott,  for  appellee. 

WHITE,  J.  Counsel  for  appellee  has,  by  petition 
hearinfC,  called  our  attention  to  certain  expressions 
opinion  as  to  tbe  proper  measure  of  damage,  and  tbe  1 
appellee  when  be  was  refused  admittance  into  the  hi 
Tbe  language  used  by  as  is  probably  not  as  clear  as  it 
be,  and  may  be  open  to  criticism.  In  order  to  mak 
our  meauine  in  that  regard,  we  respond  to  bis  petitic 
modify  or  explain  tbe  opinion  rendered  herein  as  folloi 

When  appellee  was  refused  admission  into  appi 
hospital,  it  then  became  bis  duty  to  use  the  care  and  prei 
that  an  ordinarily  careful  person  wonld  use,  when  sii 
situated,  to  prevent  further  injury  or  damage  to  bis 
He  is  not  bound  to  use  the  utmost  care  that  any  person 
use,  as  counsel  seems  to  think  we  held.  He  ia  bouni 
all  that  a  person  of  ordinary  care  and  prudence  would 
protect  himself  from  injury  when  similarly  situat 
appellee  did  this,  and  yet  he  suffered  loss  and  injury, 
lant  would  be  liable  to  him  for  tbe  reasonable  cost  of  tb 
ice  and  attention  he  would  have  received  at  the  be 
This  treatment  he  was  entitled  to  receive,  and  appella 
ble  to  render;  and  the  cost  of  such  service  should  b 

o'See  Armistead  v.  Shreveport  &  R.  R.  Val.  Rj.  Co.  (La.),  3  R 
868,26  Am.  &  Enff-  R-  Cas.,  N.  S.,  S68 ;  St.  Louis  S.  W.  Rj. 
Texas  v.  Ball  (Tex.  Civ.  App.),  2  R.  R.  R.  187,  25  Am.  &  Eng.  ] 
N.  S.,  187  ;  Bader  v.  Southern  Pac.  Co.  (La.),  17  Am.  &  Eng.  ] 
N.  S.,  60,  and  foot-note. 
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appellee  for  the  time  he  was  not  admitted  to  the  hospital, 
whether  he  in  fact  obtained  treatment  elsewhere  or  not,  if  he 
nied  ordinary  care  of  himself  while  not  admitted  into  the 
hospital.  Appellant  did  not  undertake  to  cnre  all  wonnds, 
lad  ia  not  an  inaarer  of  the  persons  of  its  employees,  in  life 
or  limb;  bnt  it  did  agree  to  famish  medical  care  and  atten- 
tion, narsing  and  board,  to  its  sick.  This  liability  it  mast 
make  good,  by  payment  of  the  reasonable  cost  of  sach  service 
[or  such  time  as  the  same  was  not  furnished. 

With  this  modification  or  explanation  of  the  opinion  her»- 
totore  rendered,  the  petition  is  overrnled. 


Southern  Ry.  Co.  v.  McLellan. 

[Supreme  Court  of  Mississippi,  June  i6,  i^g.) 
[32  So.  Rep.  2S3.] 
Injury  to  Employse— Evidence— Declaration*  of  PlainltfF. 

A  flagman  walking  beside  a  tnoving  train  at  night  atumbled  over  a 
piece  of  slag  tKslde  the  track,  and  fell,  and  was  injured  :  held,  that 
His  itatement  jnst  after  the  accident,  that  no  one  was  to  blame,  while 
probably  intended  to  express  his  opinion,  merely,  that  the  trainmen 
irere   not  to  blame,  was  admissible  for  such  value    as  the  jury   might 

Same— Evidence— Material  Used  for  Ballast  by  Other  Companies.* 

Where  a  flagman  was  injured  by  stumbling  in  the   nighttime  over  a 
|)iece  of  slag  beside  the  track,  the  roadtKd  being  ballasted  with  slag, 
t  was  error  not  to  permit  defendant  to  show  that  other  respon^ble 
railroads  used  slag  to  ballaat  their  roadbeds. 
Same— Same. 

It  was  error  to  refuse  to  permit  defendant  to  show  that  no  accident 
bad  ever  t>efore  happened  at  that  place. 
Same — Same, 

It  was  error  to  permit  plaintiff  to  show  that  he  was  performing  extra 
dutiea,  and  that  the  train  was  short  of  hands,  tn  the  absence  of  any 
ilaim  on  bis  part  that  such  fact  was  a  contributory  cause  to  the  injury. 
Same— Same. 

It  was  error  not  to  permit  defendant's  counsel  to  argue  to  the  jury 
the  long  and  safe  use  of  the  place  since  it  was  ballasted  with  slag. 
Same— Same— PlaintifTa  Pecuniary  Conditlon.f 

!□  an  action  by  a  servant  against  his  master  for  injuries,  it  was  error 
to  permit  plaintiff  to  show  that  he  was  poor. 

Appeal  from  circuit  court,  Montgomery  conoty;  A.  T.  Roan, 
Special  Jadge. 

"To  be  officially  reported." 

Action  by  Jesse  McLellan  against  the  Soothern  Railway 
Company.  From  a  jndgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Jesse  McLellan,  appellee,  a  young  man  about  20  years  old, 

*Ab  to  a  railroad  company's  duty  to  its  employees  with  respect  to 
conatrncting  andmainlaining  roadbed,  see  foot-note  appended  to  Smith 
V.  Erie  R.  Co.  (N.  J-t.  4  H.  R.  R.  793,  27  Am.  &  EJng.  R.  Caa.,  N.  S.,  793. 

fSee  Chicago  R.  I.  ft  P.  R.  Co.  v.  Hambel  (Neb.).  2  R.  R.  R.  167,  22 
Am.  &  Sng.  R.  Caa.,  N.  S.,  166  ;  Brunswick  A  W.  R.  Co.  v.  Wiggins 
(Ga.),  22  Am.  &  Eng.  R.  Caa.,  N.  S.,  588,  and  foot-note. 
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was  employed  by  appellaat  as  a  flagmao,  od  ooe  of 
freiebt  trains,  and  bad  been  so  employed  aboot  2^ 
when  the  accident  for  which  this  salt  is  brongbt  ha 
On  October  31,  1900,  this  train  got  into  Greenville  a 
'  and  got  orders  there  to  go  ont  again  that  night.  On 
oat,  the  train  stopped  at  Huntington  switch,  a  small 
near  Greenville,  to  take  from  the  switch  there  some  c 
obedience  to  orders  of  the  condactor  of  this  train,  i 
assisted  in  making  the  switch,  and  the  cars  were  broni 
the  switch  to  the  main  line;  the  switch  was  clos 
appellee  then  closed  a  "knnckle"  on  the  rear  car,  at 
the  back-up  signal,  and  proceeded  on  the  ontside  of  tl 
along  the  side  of  the  roadbed,  to  make  the  coupling 
caboose  which  had  been  left  on  the  main  line.  It  wa 
and  while  tbas  going  along  the  track  he  stumbled  o 
obstrnction.  fell,  and  was  thrown  apon  the  track,  a 
both  his  hands  crushed  so  that  they  bad  to  be  amj 
Appellee  testified,  describing  the  accident:  "In  bacJ 
I  gave  the  back-up  signal,  and  stepped  on  the  rock  « 
left  foot,  and  that  threw  me  under  the  train;  that 
side  under  the  left  wheel."  He  also  testified  that  tl 
was,  as  near  as  he  conld  get  at  it,  very  near  as  large 
head,  at  least  as  big  as  his  double  fist;  that  the  ra 
about  a  foot  from  the  end  of  the  cross  ties.  The  cod 
the  following  instruction  for  defendant:  "The court i 
the  jury  that  the  mere  fact  that  a  railroad  employee 
of  defects  in  machinery,  ways,  and  appliances  is  not  a 
a  recovery  for  injuries  received  by  him  on  account 
defects."  The  giving  of  this  instruction  is  assigned  s 
by  appellant.  The  opinion  of  the  conrt  contains  a 
statement  of  the  facts.  There  was  a  verdict  and  judgi 
plaintiff  for  $20,ooa  Defendant's  motion  for  a  new  t 
overrnled,  and  it  appeals. 

S.  M.  Roane  and  Catchinga  &  Catchings,  for  appelli 

Hill  &  Sesson,  for  appellee. 

TERRAL,  J.  Upon  the  trial  of  the  case  in  the 
court  the  appellant  oSered  several  objections  to  the  p 
logs  which  were  overruled. 

(i)  It  offered  to  show  that  the  material  used  by  it 
lasting  its  roadbed  at  Huntington  switch,  where  the 
occurred,  was  like  material  as  that  commonly  used  b; 
railroad  companies  in  ballasting  their  roads;  and  th 
was  denied.  (2)  As  a  further  circumstance  relating 
question  of  negligence  charged  against  it,  it  offered  ti 
that  no  injury  had  ever  occurred  at  Huntington  switch 
son  of  any  defect  in  its  way  at  that  point;  and  th 
was  also  excluded.  (3)  The  appellant  objected  to  th( 
made  by  the  plaintiff  that  he  was  poor;  had  no  proper 
no  money.  (4)  It  also  objected  to  his  evidence  that  s 
of  receiving  his  iniury  he  was  performiag  extra  duti 
train  being  short  of  hands,  though  the  injury  is  not  c 
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:o  have  occurred  in  coDseqaence  thereof,  (s)  The  defend- 
int's  coansel  was  denied  the  right  to  argne  the  want 
)f  any  evidence  of  an  injary  along  Hnntington  switch  was  a 
:ircQnistance  tending  to  show  that  the  roadbed  of  the  switch 
rack  was  properly  ballasted,  to  which  he  excepted.  (6)  And 
t  complains  that  it  was  not  permitted  to  prove  that  the  plain- 
iS,  shortly  after  his  hurt,  said  to  Dr.  Toombs  that  no  one 
ras  to  blame  for  his  injary,  and  that  it  was  purely  accidentaL 
^d  in  these  several  respects  we  think  the  appellant  has  rea- 
onabte  ground  of  complaint. 

The  statement  of  McLellan  to  Dr.  Toombs  that  bis  hnrt 
i  sorely  grievous  one)  was  an  accident,  and  no  one  was  to 
ilame  for  it,  was  probably  intended  to  express  his  opioioo 
hat  no  one  engaged  in  the  operation  of  the  train  was  to 
Jame  for  it,  and  it  perhaps  did  not  relate  to  the  question 
whether  the  roadway  constitating  Hnntington  snitch  was  or 
ot  negligently  constrncted  by  reason  of  two  large  pieces  of 
lag  nsed  in  ballasting  it;  which  is  the  gravamen  of  the  com- 
laint, — the  servants  oi  appellant  being  entitled  to  a  reason- 
bly  safe  roadway;  yet  the  statement  of  a  party  hart  in 
elation  to  it,  in  a  suit  for  damages  therefor,  is  always  admissi- 
le  in  evidence  for  snch  consideration  and  valae  as  the  jory 
lay  give  it. 

The  offer  of  defendant  to  show  that  other  responsible  rail- 
ray  companies  nsed  slag  to  ballast  their  roads  tended  to  rebat 
ny  inference  that  the  defendant  was  negligent  in  the  mere 
Be  of  slag  on  its  roadbed,  and  for  this  purpose  that  item  of 
vidence  was  admissible,  leaving  to  the  jury  the  qaestion 
rhethei  the  method  of  the  use  of  the  slag  was  negligence  or  not. 
^or  the  common  use  of  slag  by  them  for  ballast  by  other  roads  is 
n  argument  that  the  use  of  slag  itself  is  not  negligence.  It  is  its 
haracter  as  applied,  as  large  or  small,  that  gives  room  to  the 
ouBJderation  of  negligence  in  its  use.  The  rejected  evidence 
slated  in  some  degree  to  the  general  question  of  negligence 
f  the  defendant  company,  and  should  have  been  received. 

The  ofler  of  defendant  to  show  that  no  accident  had  ever 
efore  happened  at  Hnntington  switch  bore  also,  as  we  think, 
pon  the  same  question.     Wats.  Dam.  §  156. 

The  evidence  that  the  train  was  short  of  hands  should  not 
ave  been  admitted,  as  it  is  not  insisted  that  that  was  a  coo- 
riboting  element  to  the  injury. 

And  we  do  not  perceive  the  ground  of  denying  appellant's 
onnse)  the  privilege  of  arguing  to  the  jury,  as  a  circumstance 
□  its  favor,  the  long  and  safe  ase  of  Hnntington  switch  by  its 
rains  after  it  had  been  ballasted  with  the  sl^  in  question. 

That  the  plaintiff  was  poor  was  not  a  matter  to  be  placed 
«fore  the  jary.  Wats,  Dam.  g  62a  As  some,  or  all,  of  these 
irors  may  have  entered  into  the  finding  of  the  jury,  we  have, 
iter  long  reflection,  concluded  that  the  case  should  be  re- 
'eised. 

Reversed  and  remanded. 
S  R  K  R— 36 
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St.  Joseph,  St.  L.  &  S.   F.  Ry.  Co.  v.  Smith  ti  l 
(Supretne  Court  of  Missouri,  Division  No,  i,  Nov.  26,  ig 
[70  8.  W.  Bep.  700.] 

MortE«Ee>— After- Acquired  Property. 

Where  a  railroad  companj  executed  a  mortgage  on  all  of 
ertj,  including  its  railroad,  made  and  to  be  made,  ita  atati 
•tatioD  houses,  depot  RTOunds,  and  other  propert  j  pertaining  to 
road  DOW  owned,  poiaeased,  or  hereafter  to  lie  owned,  poB> 
acquired,  and  ail  real  estate  to  which  it  might  become  entitle' 
son  of  the  coustruction  of  ita  road,  such  mortgage  covered  lai 
quently  deeded  to  the  mortgagor  for  a  railroad  right  of  ' 
railroad  stock  yards  and  grounds,  which  lands  passed  to  the  p 
on  foreclosure  of  the  mortgage. 
Right  of  Way — Adverse  Poisession.* 

Under  Rev.  St.  1899,  g  4270,  providing  that  nothing  con 
any  statute  of  limitations  shall  extend  to  any  lands  given, 
or  appropriated  to  any  public  use,  a  railroad  cannot  be  deprived 
conveyed  to  it  for  a  right  of  way  and  for  railroad  stock  y 
grounds,  and  so  marked  and  designated  on  the  plat  of  the 
which  it  was  located  by  adverse  possession,  though  the  land 
occupied  for  railroad  purpose  during  the  adverse  occupancy. 

Appeal  from  circuit  court,  ClintOD  coant; ;  A.  D. 
Jodee. 

Action  by  St.  Joseph,  St.  Louis  &  Ssota  Fe  Railwa; 
paiiy  agaiost  Daniel  Smith  and  others.  From  a  jodg 
favor  of  defendants,  plaintifi  appeals.     Reversed. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appellant. 

E.  C.  Hall,  for  respondents. 

MARSHALL,  J.  This  is  an  action  in  ejectmeDt  foi 
tain  parcel  of  land  in  the  town  of  Gower,  in  Clinton  ' 
Mo.,  described  in  the  petition  as  follows:  "Beeini 
feet  north  of  the  northwest  corner  of  lot  i3,  in  bloc 
the  town  of  Gower,  in  said  connty  and  state;  thenci 
71  feet  to  an  old  fence;  thence  eastwardly  alone  sai( 
185  feet  to  stock  yards  fence;  thence  south  91  feet  to 
30  feet  north  of  block  14  in  said  town  of  Gower;  then 
178  feet  to  place  of  b^innine."  The  snit  was  bei 
April  2,  1898.  The  petition  is  in  the  osual  form,  ai 
answer  is  a  general  denial.  The  circuit  court  din 
verdict  for  the  defendant,  and  the  plaintiff  appealed, 
ing  the  appeal  the  defendant  died,  and  the  cause  ha 
properly  revived  in  this  court  against  his  heirs,  Jt 
Smith,  Elias  T.  Smith,  Sarah  E.  Quinn,  wife  of  G.  W. 
Byrda  Sodownaky,  wife  of  John  Sodownsky,  Wm.  D. 
Alfred  Smith,  Aden  Smith,  Henry  C.  Smith,  and  Da 
Smith. 

*As  to  whether  title  by  adverse  possession  can  be  acquired 
a  railroad  company  to  lands  originally  acquired  by  it  for 
purposes,  see  foot-note  appended  to  Graham  v.  St.  Lonii,  etc, 
(Ark.),  1  R.  R.  R.  527,  24  Am.  A  Bug.  R.  Cas.,  N.  8.,  S27  ;  f 
appended  to  McLemore  v.  Memphis  &  C.  R.  Co.  (Tenn.),  4  fi 
810,  27  Am  A  Bng.  R.  Cas.,  N.  S.,  801. 
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I.  Daniel  Smith,  the  orieinal  defendant,  is  the  commoD 
lorce  of  title.  The  plaintifi  claims  title  by  mesne  convey- 
ices  from  said  Daniel  Smith,  and  the  defendant  shows  co 
scord  title,  bnt  claims  title  by  limitation.  The  defendant 
lallenees  the  plaintifi's  record  title,  and  claims  that  it  has 
3  title  whatever,  and  the  pkintiS  denies  that  the  defendant 
Morconldhave  any  title  by  limitation,  inasmuch  as  the 
roperty  has  been  and  is  appropriated  to  a  public  nse,  to 
it,  ase  by  a  railroad  company,  and  therefore  is  exempt  from 
le  operation  of  the  statute  of  limitations  by  the  express  pro- 
isions  of  section  4270,  Rev.  St.  iSqq.  The  defendant  has 
sen  in  the  actual  possession  of  the  premises  for  a  snfGcient 
:Dgth  of  time  to  claim  title  by  limitation,  and  is  entitled  to 
itain  snch  possession  unless  no  title  by  limitation  could  be 
::qiiired  to  the  premises  while  so  appropriated  to  such  pub- 
cnse.  The  plaiatiS'a  title  arises  in  this  wise:  On  the  2d 
[  November,  1868,  the  St.  Louis  &  St.  Joseph  Railroad  Com- 
auy  executed  a  morteage  to  the  Farmers'  Loan  &  Trust 
ompany  of  New  York,  which  covered  all  its  property,  right 
[way,  rights,  privileges,  and  franchises,  and,  further,  ex- 
resaly  making  the  following  provision:  "And  including  its 
Lilroad,  made  or  to  be  made,  its  track,  laid  or  to  be  laid,  its 
:ations  or  station  houses,  depot  grounds,  rails,  fences,  bridges, 
ad  all  other  belongings  or  structures,  as  well  as  engine  houses 
r  machine  shops,  rolling  stock,  and  other  property  pertaining 
)  said  railroad  now  owned,  or  possessed,  or  acquired,  or 
ereafter  to  be  owned,  possessed,  or  acquired,  and  all  lands 
r  real  estate  to  which  the  said  party  of  the  first  part  may 
ecome  entitled  through  or  by  reason  of  the  construction  of 
le  said  railroad,  together  with  all  and  singular  the  rights 
ad  privileges  and  corporate  property  and  franchises  of  said 
ailroad  company,  and  all  the  appurtenances  to  the  above- 
escribed  premises  belonging  or  in  any  wise  appertaining." 
'hereafter,  on  the  18th  of  March,  1874,  this  mortgage  was 
}reclosed,  and  S.  Angter  Chase  became  the  purchaser  at  the 
rastee's  sale,  and  on  the  i^th  of  Jane.  1874,  he  conveyed  the 
ropertyto  a  new  corporation,  called  the  St.  Joseph  &  St. 
X)nis  Railroad  Company,  and  thereafter,  on  the  ist  of  Jan- 
ary,  i388,  that  company  conveyed  the  property  to  the  plain- 
iS  company.  At  the  date  of  the  mortgage  by  the  St.  Louis 
:  St.  Joseph  Railroad  Company  to  the  Farmers'  Loan  & 
'rast  Company,  to  wit,  November  2,  1868,  the  mortgaiEar  did 
ot  own  the  property  in  controversy  here,  but  thereafter,  on 
>eptember  3,  1870,  by  a  general  warranty  deed,  Daniel  Smith 
nd  wife  conveyed  the  property  to  the  St.  Louis  &  St.  Joseph 
Railroad  Company,  it  being  a  part  of  a  larger  piece  of  prop- 
rty  conveyed  for  a  railroad  right  of  way,  and  the  part  in 
□estion  being  designated  on  the  plat  of  the  town  as  "Rail- 
oad  Stock  Yards  and  Grounds."  The  first  proposition,  there- 
ore,  is  whether  this  after-acquired  property  passed  by 
he  mortgage    of    the   St.    Louis    &    St.,  Joseph  Railroad 
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Company,  which  was  made  prior  to  the  acqaiattiot 
property.  It  will  be  observed  that  the  morteage  cod 
after-acquired  property  clanae,  and  that  this  after-i 
property  was  secared  between  the  date  of  the  mortg 
the  foreclosure  of  the  mortcage.  The  principles 
applicable  to  sach  a  case  as  this  passed  into  adjadio 
this  coart  in  Omaha  &  St.  L.  Ry.  Co.  y.  Wabash.  St. 
Ry.  Co.,  io8  Mo.  298,  18  S.  W.  iioi,  50  Am.  &  Ens. 
700.  It  was  there  held,  in  an  able  opinioD  by  Black, 
an  after-acqnired  property  clause  in  a  mortemfe  wa 
and  was  safficient  to  pass  the  title  to  snch  after-acqair 
erty  by  the  forecloaare  of  the  mortgage.  It  will  be  c 
addition,  that  in  that  case  the  property  in  controversy 
a  part  of  the  right  of  way,  depot  grounds,  side  tracks, 
the  railroad  company,  bnt  was  a  hotel,  which  was  pc 
and  rnn  by  the  railroad  company  for  an  eating  hi 
accommodate  the  employees  of  the  company  and  pa: 
and  others,  and  that  it  was  nevertheless  held  to  be  an  inc 
appurtenant  to  the  operation  of  the  road.  Cooasel  f< 
tifi  have  anpplemented  this  case  by  reference  to  the 
Trust  Co.  V.  Kneeland,  138  U.  S.  414,  11  Snp.  Ct.  35: 
Ed.  1014,  Danham  v.  Railroad  Co.,  i  Wall.  254,  17 
S84,  and  Pennock  v.  Coe,  23  How.  1 17,  16  L.  Ed.  436 
the  same  doctrine  is  announced.  The  doctrine  so  am 
falls  within  the  general  rule  of  law  applicable  to  after-i 
property  passing  by  vtrtne  of  a  prior  deed  whenc 
description  in  the  deed  is  comprehensive  enough  to  1 
it.  The  particnlar  property  in  controversy  lies  wi 
boundaries  of  the  property  specifically  described  in  tl 
from  Daniel  Smith  and  wife  to  the  St.  Louis  &  St. 
Railroad  Co.,  dated  September  3,  1870.  Thatdeedes 
refers  to  this  piece  of  property  as  a  part  of  the 
premises,  and  makes  the  south  line  of  this  property  a 
of  the  southern  line  of  the  laiicer  piece  of  property  coi 
the  grant,  and,  in  addition,  refers  to  the  fact  that  this 
property  is  marked  on  the  platof  the  town  as  "Railrot 
Yards  and  Crossings."  In  fact,  it  is  marked  on  the 
"Railroad  Stock  Yards  and  Grounds,"  bnt  its  ide 
established  by  the  fact  that  it  lies  north  of  block  No.  1 
town  and  northwest  of  the  public  square.  Bnt,  asii 
this,  the  after-acquired  property  passed  by  the  mort 
force  of  section  4591.  Rev.  St.  1899.  Under  these 
stances  the  legal  conclusion  follows  that  the  plainti 
good  and  sufficient  record  title  to  the  property. 

2.  The  only  remaining  question  is  whether  the  de 
Daniel  Smith  has  acquired  title  to  the  property  by  tim 
There  is  no  question  that  the  defendant,  by  himself  at 
claiming  under  him,  has  had  the  actual  possession 
property  for  a  time  sufficiently  long  to  confer  title  by 
tton,  if  snch  a  title  can  be  acquired  as  to  this  property 
the  railroad  company.     The  property  is  a  part  of  the 
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id  rnnDtog  throngh  the  town  of  Gower,  and  marked  on  the 
it  of  the  town  as  "Railroad  Right  of  Way,"  "Railroad 
3clc  Yards  and  Groands."  It  lies  adjacent  to  the  "railroad 
bt  of  way,"  and  is  as  much  a  necessary  and  proper  appar- 
lant  to  the  operation  of  a  railroad  as  depot  sronnds  are,  for 
is  the  depot  for  the  loading  and  anloadtng  of  stock.  It 
irefore  falls  within  the  rule  laid  down  in  Omaha  &  St.  L. 
.  Co.  V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  io8  Mo.  29S,  18  S. 
1 101.  so  Am.  &  Eng.  R.  Cas.  700.  The  case  is  almost 
intical  with  the  essential  facts  involved  in  Railroad  Co.  v. 
tman,  149  Mo.  657,  Si  S.  W.  412,  and  the  principles  of 
t  so  clearly  and  forcibly  stated  by  Valliant,  J.,  speaking  for 
s  court,  in  that  case,  apply  with  full  force  to  this  case.  It 
a  held  in  that  case  that,  while  the  statute  of  limitations 
slied  to  a  railroad  company  generally,  it  did  not  apply  to 
iperty  owned  by  a  railroad  company,  and  devoted  to  use  as 
ight  of  way,  depot,  or  station  groands,  for  such  property  so 
roted  was  appropriated  to  a  public  use,  witbia  the  meanii^ 
section  6772,  Rev.  St.  1889  (section  4270,  Rev.  St.  1899),  and 
s,  therefore,  exempted  from  the  operation  of  the  statnte  of 
litattons  by  virtue  of  that  section  of  the  statutes.  The  re- 
irch  of  counsel  for  appellant  developed  the  fact  that  the 
iclasion  so  I'eached  by  this  court  in  that  case  is  in  perfect 
isooance  with  similar  cases  in  other  jnrisdictions.  Slocumb 
Railroad  Co.,  S7  Iowa,  675,  11  N.  W.  641;  Railroad  Co.  v. 
snch  (Tenn.  Sop.)  43  S.  W.  77'.  66  Am.  St.  Rep.  752;  Rail- 
y  Co.  V.  Telford's  Ex'rs  (Tenn.  Sup.)  14  S.  W.  776,  10  L. 
A  8SS;  Foxv.  Hart,  ti  Ohio,  414.  The  fact  is  emphasized 
these  cases  that  the  railroad  is  not  cut  ofi  from  its  right  to 
im  that  such  land  is  appropriated  to  a  public  use,  because 
lad  not  previous  to  the  controversy  actually  used  it  for  a 
ht  of  way,  depot  grounds,  etc. ;  for  it  was  pointed  out  that, 
he  land  was  within  the  designation,  the  company  was  not 
liged  to  actually  occupy  it  until  it  became  necessary  or 
lirable  for  it  to  do  so,  aud  that  any  one  who  enters  upon 
.6  so  owned  by  a  railroad  company  and  erects  improvements 
ireon  does  so  at  bis  peril,  and  is  aSected  with  notice  of  the 
hts  of  the  railroad  to  such  land,  and  that  no  possession  can 
adverse  to  the  railroad,  or  be  made  the  basis  of  a  title  by 
litation  as  against  the  railroad,  no  matter  how  long  that 
asession  may  continue.  These  are  the  logical  and  necessary 
luences  Sowing  from  the  constitution  of  this  state  in  ref- 
ince  to  property  so  held  by  railroads  for  snch  uses,  as  was 
inted  out  by  this  court  in  Thompson  v.  Railway  Co.,  no 
).  loc.  cit.  160.  19  S.  W.  77. 

[t  follows  that  the  defendant  has  no  title  whatever  to  the 
id  in  controversy,  but  that  the  plaintiff  has  a  good  and  snffi- 
Dt  title  thereto,  and  is  entitled  to  the  possession  thereof. 
le  jndgmeat  of  the  circuit  conrt  is  therefore  erroneous,  and 
is  therefore  reversed,  and  the  cause  remanded  to  be  pro- 
Hied  with  in  accordance  herewith.     All  concur. 
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[42  8.  B.  R«p.  315.1 
Loato  of  Franchliei — Authority  to  Maintain  Terminal  Yardt- 

Under  the  charter  of  the  Georffia  Railroad  &  Banking-  Comj 
the  ameadtnent  thereto,  it  had  lawful  authority  to  lease  its  fr 
as  to  the  transportation  of  t>oth  freight  and  pasaeng-era,  to  ano 
in  such  franchiaes  were  included  all  rig-hls  and  privileges  nee 
conducting:  the  business  for  which  the  company  was  ioco 
among  which  was  the  right  to  maintain  yards  at  terminal  p 
the  manipulation  of  trains.  Such  franchises  of  the  company  { 
lease,  to  the  Louisville  A  Nashville  Railroad  Company,  and  i: 
the  other  defendants.  The  I^uisville  &  Nashville  Railroad  ' 
had  lawful  power  to  lease  part  of  the  right  of  way  of  the  Geor 
road  &  BankiaK  Company,  in  Atlanta,  to  the  Atlanta  Belt  Line  ( 
to  be  used  as  a  terminal  yard.  The  charter  of  the  Atlanta  I 
Company  authorized  it  to  accept  from  the  Louisville  A  Nashv 
road  Company,  as  lessee  of  the  Georgia  Railroad  &  Banking  ( 
the  right  to  use  such  terminal  yard. 
Sams— Authority  to  Accopt  Le«M. 

The  Atlanta  Belt  Line  Company  had  the  statutory  power  to 
road,  property,  and  franchises  to  the  Atlanta  &  West  Point 
Company,  and  the  latter  company  had,  hy  its  charter  aa  ame 
right  to  accept  such  lease. 
Traffic  Contract—Validity. 

The  traffic  contract  entered  into  between  the  Atlanta  &  W 
Railroad  Company  and  the  Louisville  &  Nashville  Railroad  < 
under  the  terms  of  which  each  of  these  companies  acquired  thi 
nse  certain  property  of  the  other  in  the  city  of  Atlanta,  to  faci 
transportation  of  freight,  was  legal. 
Nuisances— USB  of  Terminal  Yard,* 

Where  a  railroad  terminal  yard  is  located,  and  its  constmctio 
ized.  under  statutory  powers,  if  it  be  constructed  and  opera 
proper  manner,  it  cannot  be  adjudged  a  nuisance.  Accordinj 
riesand  Inconveniences  to  persons  residing  near  such  a  yard,  fr 
of  locomotives,  rumbling  of  cars,  vibrations  produced  ther 
smoke,  cinders,  soot,  and  the  like,  which  result  from  the  ordr 
necessary,  therefore  proper,  use  and  operation  of  such  a  yarc 
nuisances,  but  are  the  necessary  concomitants  of  the  franchise 
The  terminal  yard  the  operation  of  which  is  sought  to  be  en 
this    case  was  located,  and  its  operation  anthorl^ed,    under 

Same— Same. 

A  railroad  terminal  yard,  though  authorised  by  statute,  may 
nuisance  by  improper  construction,  or  by  subsequent  improf 
tion. 
Same— Same — Right  to  Enjoin — Sufficiency  of  Evidence. 

Though  the  evidence  in  this  case,  tmth  as  to  construction  a: 
tion,  was  conflicting,  the  granting  generally  of  the  injunc 
erroneoua  ;  for  properly  interpreting  the  language  used  in  the 
filed  by  the  trial  judge,  in  the  light  of  the  strong  and  decided  pi 
ance  of  testimony  showing  that  the  construction  of  the  yar 
grade  was  proper,  it  is  manifest  that  he  did  not  grant  the  ii 
solely  because  the  yard  was  not  laid  out  upon  a  level.  This  1 
and  the  effect  of  the  injunction  being  to  entirely  prevent  even  t 

*See  monograph  appended  to  Jenkins  v.  Pennsylvania  R.  Co 
2  R.  R.  R.  210,  25  Am.  A  Kng.  R.  Cas.,  N.  S.,  210. 
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•ATTjiag  on  of  a  lawful  business,  instead  of  pointing-  out  and  restrain- 
ng- particular  acts  which,  because  unnecessary  or  unlawful,  were  nui- 
aaces,  the  judgment  excepted  to  cannot  be  upheld;  and  moreover,  save 
J  to  operations  on  the  Sabbath,  there  was  no  evidence  sufficiently  clear 
nd  distinct  to  enable  the  court  to  designate  any  such  acts  as  those  just 
□dicated,  and  specifically  enjoin  the  commission  of  the  same. 
(Sjllabns  by  the  Court.) 

Error  from  superior  cdart,  Falton  coaaty;  Geo.  F.  Gober, 
adge. 

Action  by  J.  E.  Maddox  and  others  against  the  Georgia 
t&ilroad  &  Banking  Company  and  others.  Judement  for 
laintiffs,  and  defendants  bring  error.     Reversed. 

Jos.  B.  &  Bryan  Cnmings,  Sanders  McDaniel,  Dorsey, 
trewster  &  Howell,  and  King  &  Spalding,  for  plaintifis  in 

H.'e.  W.  Palmer.  G.  L.  Bell,  and  B.  H.  Hill,  for  defend- 
ats  in  error. 

FISH.  J.  The  record  shows  that  24  residents  and  owners 
[  dwellinK  bouses  at  laman  Park,  in  the  eastern  portion  of 
he  city  of  Atlanta,  and  the  trnstees  of  2  cbnrches  located 
bere,  filed  a  petition,  with  various  amendments  thereto,  for 
a  injuiictiou  against  the  Geot^ia  Railroad  &  Banking  Com- 
any,  the  Louisville  &  Nashville  Railroad  Company,  and  the 
ttlanta  &  West  Point  Railroad  Company,  to  restrain  the 
peration  of  a  terminal  yard,  located  on  the  rieht  of  way  of 
be  first- named  company,  adjoining  Inman  Park.  The 
TOQQds  upon  which  the  injanction  was  sought  were  that  such 
aid  and  the  manner  in  which  it  was  conducted  was  a  nui- 
ance,  and  that  the  damage  resulting  therefrom  to  the  peti- 
iouers  was  special  and  irreparable.  Inman  Park  was  laid  oat 
D  1887  and  1888  as  a  residential,  church,  and  school  site, 
ipon  which  valuable  residences  and  churches  were  soon  after- 
wards erected,  and  the  park  can  be  ased  for  no  other  pur- 
loses.  This  park  is  bounded  on  its  entire  southern  frontage 
ly  the  right  of  way,  200  feet  wide,  of  the  Georgia  Railroad  & 
banking  Company.  This  company  was  incorporated,  in  1833, 
L9  the  Geoncia  Railroad,  and  its  name  changed  to  the  Georgia 
Uilroad  &  Banking  Company  by  an  amendment  to  its  charter 
n  1835.  Its  railroad  franchises,  roads,  rolling  stock,  etc., 
vere  leased  to  William  M.  Wadley  and  his  assigns  in  1881, 
lod  the  Louisville  &  Nashville  Railroad  Company  became  the 
essee  through  an  assignment  of  the  Wadley  lease.  On 
October  17,  1899,  the  Atlanta  Belt  Line  Company  was  incor- 
wrated,  under  the  general  railroad  law  of  this  state,  to  con- 
rtinct  a  steam  railroad  from  Oakland  City,  on  the  Atlanta  & 
West  Point  Railroad,  to  a  point  on  the  Georgia  Railroad  at 
»  Dear  the  eastern  corporate  boundary  of  the  city  of  Atlanta, 
fhe  road  was  so  built.  Its  western  terminus  was  about  two 
miles  west  of  the  eastern  terminus  of  the  Atlanta  &  West  Point 
Railroad,  and  its  eastern  terminus  was  about  one  mile  and 
thiee-qaartera  east  of  the  western  terminus  of  the  Georgia 
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Railroad.  On  November  30,  1900,  the  Lxiaisville  &  N 
Railroad  Company  leased  to  the  Atlanta  Belt  Line  Coi 
part  o(  the  rieht  of  way  of  the  Georgia  Railroad  &  1 
Company,  at  the  jnnction  of  the  two  roads,  for  termim 
ties;  and  it  is  Qpos  this  leased  land  that  the  terminal 
qaestioD  is  sow  located.  On  September  12,  1900,  the 
&  West  Point  Railroad  Company,  which  was  incorpo) 
the  legislature  before  the  enactment  of  the  general  1 
law  of  this  state,  had  itacharter  amended  so  as  to  incln 
parts  of  the  provisions  of  the  general  railroad  law. 
First.  The  sixth  paragraph  of  section  2167  of  the  Civ 
which  reads  as  follows:  "To  cross,  intersect,  or  join 
its  railroads  with  any  railroad  heretofore  or  hereaft 
coDstracted,  at  any  point  in  its  roate,  or  upon  the  gi 
any  other  railroad  company,  with  the  necessary  ti 
sidings  and  switches,  and  any  other  conveniences  ni 
in  the  coostrnction  of  said  road,  and  may  rnn  over  i 
of  any  railroad's  right  of  way  necessary  or  proper  to  r 
freight-depot,  in  any  city,  town  or  village  through  1 
which  said  railroad  may  run."  Second.  The  2173d  se 
the  Civil  Code,  the  power  given  by  this  section  being 
lease  or  purchase  the  property  of  any  other  such  comp 
bold,  use,  and  occupy  the  same  in  such  manner  as  tt 
deem  moat  beneficial  to  their  interest."  Third.  The 
section,  by  which  plaintiffs  in  error  claim  the  Atlanta 
Point  Railroad  Company  was  empowered  to  purchase 
the  property  and  franchises  of  any  other  railroad  c 
whose  railroad  shall  connect  with,  or  form  a  continue 
or  system  with,  the  railroad  of  such  company,  upon  sn( 
as  may  be  agreed  upon.  On  November  30,  1900,  the 
&  West  Point  Railroad  Company  leased  the  Atlanta  B< 
with  all  its  rights,  property,  and  franchises,  including  t 
of  that  part  of  the  right  of  way  of  the  Georgia  Rai 
Banking  Company  upon  which  the  terminal  yard  in  c 
is  located.  The  Atlanta  &  West  Point  Railroad  C( 
began  its  transportation  business  over  the  Atlanta  Bel 
and  its  use  of  the  terminal  yard,  on  or  about  January 
Under  a  traffic  contract  between  the  Louisville  &  N 
Railroad  Company  and  the  Atlanta  &  West  Point  I 
Company,  the  latter  was  granted  the  joint  use  of  the  < 
Railroad  &  Banking  Company's  terminals  in  and  near  t 
and  of  its  offices,  station  buildings,  freight  depot,  coal 
water  tanks,  platforms,  and  yards,  and  the  Atlanta  1 
Point  Railroad  Company  granted  to  the  Louisville  i 
ville  Railroad  Company  the  equal  use,  in  common,  of  il 
houses  and  grounds  near  Decatur  and  Butler  streets,  its 
warehouse  near  Loyd  street,  and  its  tracks  and  termini 
on  the  right  of  way  of  the  Georgia  Railroad  &  Bankim 
pany,  at  and  near  Inman  Park. 

The  petition  for  injunction,  and  the  amendments  t 
aver  that  the  original  lease  of  the  Georgia  Railroad  & 
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le  Company  to  William  M.  Wadley  was  void  becaase 
nanthorized  by  that  company's  charter;  that,  for  the  same 
easoD,  the  lease  by  the  Loaisville  &  Nashville  Railroad  Com- 
any  of  the  part  of  the  right  of  way  of  the  Georeia  Railroad 
i  Banktiv  Company  to  the  Atlanta  Belt  Line  for  terminal 
ncilities  was  void ;  that  there  was  no  physical  connection  be- 
ireen  the  Atlanta  &  West  Point  Railroad  and  the  Georgia 
^ilroad,  as  the  eastern  terminus  of  the  former  road  was  at 
[elsoD  street  bridge,  in  the  western  part  of  the  city  of  Atlanta, 
nd  the  western  terminas  of  the  Georgia  Railroad  was  in  the 
enter  of  the  city;  and  that,  therefore,  the  terminal  yard  at 
amao  Park  was  located  in  a  place  not  aathorized  by  law, 
rhicb  made  it  a  oaisance  per  se.  The  petitioners  also  COD- 
snded  that  the  yard  could  be  located  on  the  Atlanta  Belt  Line 
rhere  there  were  no  residences;  that  tbe  yard  as  constrncted 
I  partly  on  a  steep  grade,  which  intensifies  the  noises  from 
>comotives  and  moving  trains,  and  increases  tbe  volumes  of 
noke  and  cinders  that  are  cast  into  their  honses;  that  work 
1  this  terminal  yard,  which  consisted  of  dissecting  trains  and 
witching  cars  and  making  ap  and  moving  ofi  freight  trains  by 
lefficieat  and  overloaded  engines,  was  carried  on  almost 
nremittingly  every  day  and  night,  including  Sundays;  and 
lat  these  annoyances,  with  the  unnecessary  blowing  of 
'histles,  ringing  of  bells,  and  screaming  of  trainmen  produced 
"reparable  injury  to  their  property,  and  made  comfort  in  the 
aytime  and  sleep  at  night  almost  an  impossibility  to  them- 
sives  and  the  members  of  their  families.  The  petitioners 
abmitted  affidavits  tending  to  support  the  various  averments 
nd  contentions  made  in  their  pleadings. 
The  defendants  answered  that  the  terminal  yard  was  located 
1  pursuance  of  statutory  powers,  was  skillfully  and  properly 
onstrncted,  and  caused  less  noise  and  inconveuience,  in 
witching  cars  and  other  work  thereon,  than  if  it  had  been 
ntirely  on  a  level  grade,  and  was  not  negligently  or  injuriously 
perated  in  any  respect.  These  averments  were  supported  by 
fBdavits  and  other  documentary  evidence.  The  judge  of  the 
onrt  below  granted  a  preliminary  injunction  on  July  13,  1901, 
estraining  the  use  of  the  terminal  yard  altogether  on  and 
fter  October  i,  1901,  and  until  that  date  enjoined  its  use,  as 
nch,  on  Sundays  and  between  the  hours  of  9  p-  m.  and  6 
.  m.  on  other  days.  Tbe  defendants  excepted  to  the  grant  of 
□ch  injunction,  and  just  before  he  certified  the  bill  of  excep- 
ions  presented  by  the  defendants,  on  August  i,  1901,  ^tbe  judge 
lodified  such  injunction  so  that  the  same,  "without  reserve, 
!  suspended  after  the  first  of  October  [1901]  until  tbe  remittitur 
3  entered,  and  shall  not  take  efiect  until  five  [0  days  after 
ntry  of  the  remittitur  from  tbe  supreme  court,  in  the  event 
uch  judgment  is  affirmed.  The  restraint  from  switching  as 
ranted  io  said  order  of  July  13th,  1901,  on  Sundays  and  from 
I  p.  m.  to  6  a.  m.  on  other  days,  will  continue  until  said  in- 
anction  witboat  reserve  goes  into  effect." 
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I.  The  Atlanta  Belt  Lioe  Company  was  incorporated  Doder 
the  general  railroad  iaw  of  this  state.  Its  eastern  termiaas, 
accOTding  to  its  charter,  was  to  be  at  a  point  on  the  Geo^a 
Railroad  at  or  near  the  eastern  corporate  boundary  of  the 
city  of  Atlanta.  This  gave  it  a  lai^e  discretion  in  selectiag 
the  point  for  sach  terminas,  and  the  company's  exercise  of 
sach  discretion  "will  not  be  revised  nnless  it  has  clearly  ex- 
ceeded its  limits  or  acted  in  bad  faith"  (3  Elliott,  R.  R.§919. 
p.  1264;  Fall  River  Iron  Works  Co.  v.  Old  Colony  &  F.  K  R. 
Co.,  5  Allen,  221);  and  sach  revision,  whatever  might  be  the 
private  remedies  of  individnals  to  prevent  the  location  at  the 
point  selected,  cannot  be  made,  certainly,  in  a  collateral  pro- 
ceeding, after  the  completion  of  the  work  (Railroad  Co.  v. 
Speer,  56  Pa.  32;,  94  Am.  Dec.  84).  The  Atlanta  Belt  Line 
Company  possessed  the  statutory  power  to  acquire  by  con- 
demnation, parchase,  or  lease  any  land  necessary  for  its 
terminal  facilities  at  its  eastern  terminus.  Civ.  Code,  §  3167, 
par.  3.  And.  when  terminal  yards  are  necessary,  they  must 
be  provided  by  a  railroad  to  facilitate  its  business  of  transpor- 
tation. 4  Elliott,  R.  R.  §  1479-  It  acquired  the  land  aeedfnl 
for  this  purpose  on  a  part  of  the  right  of  way  of  the  Geoigia 
Railroad  &  Banking  Company,  by  lease  from  the  Louisville 
&  Nashville  Railroad  Company,  which  was,  and  still  is,  the 
sublessee  of  the  Geori^ia  Railroad  &  Banking  Company.  To 
make  this  lease  valid,  the  lessor  must  have  had  the  power  to 
make  the  lease,  and  the  lessee  the  power  to  accept  it,  ior  if 
the  lease  wis  beyond  the  power  of  either,  it  was  as  invalid  at 
if  beyond  the  power  of  both.  St.  Loais,  V.  &  T.  H.  R.  Co. 
V.  Terra  Haute  &  I.  R.  Co.,  14S  U.  S.  393.  40z.  12  Snp.  Ct. 
953,  36  L.  Ed.  748;  2  Elliott,  R.  R.  §§430,  432.  See,  also. 
Central  R.  &  Banking  Co.  v.  Mayor,  etc.,  of  Macon,  43  Ga. 
644.  The  Atlanta  Belt  Line  Company,  as  shown  above,  had 
the  statutory  power  to  accept  the  lease.  The  question  then 
arises,  did  the  Louisville  &  Nashville  Railroad  Company  pos- 
sess the  power  to  make  the  lease?  The  Georgia  Railroad  & 
Banking  Company  was  leased  to  William  M.  Wadley  and  bis 
assigns  QD  May  7,  1881,  and  an  assignment  of  this  lease  was 
duly  procured  by  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  the  Geoi^ia  Raikoad  &  Banking  Company  has  ever 
since  acquiesced  in  the  subletting  by  Wadley.  By  sach 
acquiescence,  the  Geoi^ia  Raikoad  &  Banking  Company 
occupies  the  same  position  as  if  it  had  originally  leased  directly 
to  the  Louisville  &  Nashville  Railroad  Company.  Moreover, 
if  the  charter  of  the  Georgia  Railroad  &  Banking  Company 
confers  the  power  of  leasing  in  the  manner  above  referred  to, 
then  such  power  passed,  as  a  part  of  the  franchise,  to  the 
lessee,  in  the  absence  of  any  restricting  clause  or  provision  in 
the  lease.  See  19  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  897.  The 
sections  of  the  charter  of  the  Georgia  Railroad  &  BaokioK 
Company  applying  to  the  power  of  leasing  are  section  n 
(Acts  1S33,  p.  2152)  and  section  14  (Acts  1833,  p.  263).    Section 
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13  is  as  follows:  "That  the  said  Geoi^ia  Railroad  Com- 
panr  shall  at  ail  times  have  the  exclusive  ritfht  of  transporta- 
tion or  conveyance  of  persons,  merchandise  or  prodnce,  over 
the  railroad  and  railroads  to  be  by  them  constracted,  wAiii 
Ihey  see  Jit  to  exercise  the  exclusive  right;  provided  that  the 
charge  of  transportation  or  conveyance  shall  not  exceed  fifty 
cents  per  hundred  on  heavy  articles,  and  ten  cents  per  cubic 
foot  on  articles  of  measurement,  for  every  one  hundred  miles; 
and  five  cents  per  mile  for  every  passenger:  provided  always, 
that  the  said  company  may,  when  they  see  fit,  rent  or  farm 
OBt  all  or  any  part  of  their  said  exclusive  right  of  transporta- 
tion or  conveyance  of  persons  on  the  railroad  or  railroads, 
with  the  privilege  to  any  individual  or  individuals,  or  other 
company^  and  for  such  term  as  may  be  agreed  upon,  subject 
to  the  rates  above  mentioned.  And  the  said  company  in  the 
exercise  of  their  right  of  carriage  or  transportation  of  persons 
or  property,  or  the  persons  so  taking  from  the  cofnpany  the 
right  of  transportation  or  conveyance,  shall,  SO  far  as  they 
act  on  the  same,  be  regarded  as  common  carriers."  (Italics 
ours.)  And  section  14  provides:  "That  whenever  the  com- 
pany aforesaid  shall  see  fit  to  farm  out  as  aforesaid,  to  any 
person  or  persons,  or  body  corporate,  any  part  of  their  exclosive 
right  of  conveyance  aW  transportation,"  (Italics  ours),  they 
may  provide  for  the  character  of  the  locomotives  and  cars  that 
the  lessee  shall  use.  It  is  violative  of  all  rules  of  interpreta- 
tion to  select  one  sentence  or  clause  of  a  section  in  a  charter, 
and  shut  one's  eyes  to  the  rest  of  the  section,  with  the  view 
of  getting  the  sense  of  the  whole  section.  And  it  is  equally 
unwarranted  to  pass  over  altogether  a  succeeding  section 
which  contains  words  conclusively  showing  a  direct  reference 
to  and  connection  with  a  prior  section  on  the  same  subject- 
matter.  "Special  charters  and  general  incorporation  laws 
are,  like  other  legislative  acts,  within  the  rule  that,  in  con- 
struing a  statute,  the  whole  act  must  be  looked  into,  and  all 
its  parts  harmonized  if  possible."  7  Am.  &  Eng.  Enc.  Law 
2d  Ed.)  713.  It  is  true,  as  was  said  in  the  case  of  Railroad  v. 
Smith,  70  Ga.  700,  that  the  powers  given  to  a  corporation 
must  appear  in  its  charter  in  plain  words  or  by  necessary  im- 
plication, and  that  all  reasonable  doubts  shall  be  resolved, 
against  the  corporation,  in  favor  of  the  public.  This  is  bnt 
an  iteration  of  an  oft-repeated  principle.  "The  true  meaning 
of  the  doctrine  is  that  grants  to  corporations  are  construed 
most  favorably  to  the  public  when  there  exists  a  reasonable 
doabt  as  to  the  extent  of  the  privileges  conferred.  But  it  does 
not  follow  from  this  that  such  a  grant  is  to  be  construed  so 
strictly  as  to  wrest  the  meaning  of  words  from  their  common 
and  well-understood  significance;  bnt  such  a  grant,  like  every 
other  instrument,  public  or  private,  is  to  be  construed  arcord- 
ing  to  the  plain  meaning  of  the  words,  where  they  are  free 
from  ambiguity  and  doubt."  4  Thomp.  Corp.  §  S34;. 
Now,  let  as  constrne  sections  12  and  14  of  the  charter  of  the 
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Geoiilta  Railroad  &  Baoking  Company  according  to  law,  which 
requires  it  to  be  done  without  beeinnint;  and  endtne  in  the 
middle  of  either  section,  or  areuing  in  a  circle.  In  the  first 
place,  the  company  has  at  all  times  the  exclusive  right  of 
transportation  or  conveyance  of  persons  or  property,  "while 
tbey  see  fit  to  exercise  the  exclasive  right."  If  they  do  not 
see  fit  to  exerciae  it  after  possessing  it,  the  necessary  impli- 
cation is  that  tbey  would  or  conld  farm  it  out  in  whole  or  in 
part.  This  conclusion  passes  from  the  state  of  a  necessary 
implication  to  that  of  an  express  grant  to  lease  such  right, 
upon  a  consideration  of  the  subsequent  words  in  the  same 
section,  and  by  connecting  and  construing  this  part  of  section 
12  with  section  14.  as  we  will  show  further  on.  Next,  there 
are  two  rates  specified  for  the  transportation  of  two  classified 
species  of  property,  and  one  single  rate  for  the  conveyance  of 
persons.  Then  immediately  follows  the  right  of  the  company, 
when  tbey  see  fit,  to  farm  out  to  any  person  or  persons,  or 
other  company,  the  whole  or  any  part  of  their  exclusive  right 
of  transportation  or  conveyance  of  persons  on  the  railroad  or 
railroads,  with  the  privileges,  for  such  term  as  may  be  agreed 
on.  Almost  an  identical  right  as  is  given  by  these  words  alose 
is  found  in  the  charter  of  the  Monroe  Railroad  Company, 
granted  in  1833  {Acts  1833,  p.  243).  and  the  words  were  con- 
strued in  the  case  of  Central  R.  &  Banking  Co.  v.  Mayor,  etc 
of  Macon,  43  Ga.  60s,  to  confer  upon  the  company  the  right 
to  lease  its  road,  in  whole  or  in  part,  for  the  transportation  of 
persons  and  property.  Such  leasing  by  the  Georgia  Railroad 
Company  is  to  be  "sobject  to  the  rates  above  mentioned." 
The  word  "rates"  here  clearly  relates  to  the  charges  fixed  for 
the  transportation  of  property  and  the  conveyance  of  persons, 
for  there  is  only  one  rate  as  to  passengers;  and  hence  the 
power  to  lease  in  whole  or  in  part,  the  exclasive  right  of 
transportation  of  property,  is  thns  further  shown  by  express 
and  apt  words.  Again,  the  company  while  exercising  its 
"right  of  carriage  or  transportation  of  persons  or  property,  or 
the  person  so  taking  [leasing]  from  the  company  the  right 
[such  right]  of  transportation  or  conveyance  shall  be  regarded 
as  common  carriers. "  These  words  show  that  the  lessee  of 
the  company,  as  well  as  the  company  itself,  while  exercisinc 
the  rights  conferred,  would  be  a  common  carrier,  with  the 
"right  of  carriage  or  transportation  of  persons  or  property." 
And  in  section  14  the  power  is  expressly  given  to  the  Georeia 
Railroad  Company,  when  it  sees  fit,  to  farm  out  as  aforesaid 
(that  is,  as  specified  in  section  12),  to  any  person  or  persons,  or 
otV>er  company,  "any  part  of  their  exclasive  right  of  convey- 
ance and  transportation."  Such  "exclusive  right  of  convey- 
ance and  transportation"  is  expressly  stated  tn  section  12  to  be 
the  "exclasive  right  of  transportation  or  conveyance  of  per- 
sons, merchandise  and  produce  over  the  raikoad  or  railroadi 
to  be  by  them  constructed." 
The  act  of  December  18,  183s  (Acts  1835,  p.  180),  amending 
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the  cbaxter  of  the  Georgia  Railroad  Company,  bftsides  cbang- 
iog  its  name  to  the  Geot%ia  Railroad  &  Bankine  Company, 
empowered  it  "to  have,  purchase,  receive,  possess,  enjoy  and 
retain  to  them  and  their  successors,  lands,  rents,  tenements, 
hereditaments,  goods,  chattels  and  efiecta  of  whatsoever  kind, 
natore  or  eqaality  tbe  same  may  be,  sufficient  for  the  construc- 
tion of  bankine  houses  and  the  erection  of  the  railroad  only, 
and  the  same  to  sell,  grant,  demise,  alien  or  dispose  of."  The 
word  "demise,"  used  in  tbe  enumeration  of  tbe  powers  of  tbe 
company  under  this  amendment,  means,  technically,  to  lease 
for  a  term  of  years.  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  538. 
Thus,  by  express  words  wbicb  do  not  admit  of  any  reasonable 
doubt,  tbe  charter  of  the  GeorKia  Railroad  &  Banking  Com- 
pany clearly  confers  the  power  to  lease  its  exclusive  right  of 
transportation  of  property  or  conveyance  of  persons,  in  whole 
or  in  part,  to  any  person  or  persons,  or  other  company,  and  for 
snch  term  as  may  be  agreed  upon.  See,  also,  the  following 
cases  bearing  on  the  right  of  tbe  Georgia  Railroad  &  Banking 
Company  to  exercise  such  power  of  leasing:  Arnold  v.  Bank- 
ing Co.,  50(^^.304;  Banks  v.  Banking  Co.,  112  Ga.  655,  S7  S. 
E.  992.  It  is  contended  by  the  defendants  in  error  that  "all 
right"  of  tbe  Georgia  Railroad  &  Banking  Company  "to  lease 
anything"  expired  in  36  years,  and,  therefore,  it  had  no  power 
to  make  the  lease  to  Wadley  in  1881 ;  and  section  is  of  the 
charter  of  the  company  is  cited  la  support  of  this  contention. 
It  seems  to  us  that  the  mere  reading  of  this  section  shows  that 
this  contention  is  not  sound.  The  section  provides:  "That 
the  exclusive  right  to  make,  keep  up  and  use  the  railroads  and 
transportations  authorized  by  this  act,  shall  before  and  during 
the  term  of  thirty-six  years,  to  be  computed  from  the  time 
when  tbe  said  road  from  Augusta  to  either  of  tbe  points  here- 
inbefore designated,  shall  be  completed  for  transportation. 
*  *  *  And  after  said  term  of  thirty-six  years  shall  have 
elapsed,  though  the  legislature  may  authorize  tbe  construction 
of  other  railroads,  for  the  trade  and  intercourse  contemplated 
herein;  nevertheless,  the  Georgia  Railroad  Company  shall 
remain  incorporate,  and  vested  with  all  the  estate,  powers  and 
privileges  as  to  their  own  works  herein  granted  and  secured, 
except  the  exclusive  right  to  make,  keep  up  and  use  railroads 
over  and  through  such  parts  of  the  country,  that  shall  so  have 
expired  by  the  foregoing  limitation."  Construing  these  two 
sentences  together,  it  is  evident  that  the  intention  of  the  gen- 
eral assembly  was  that,  until  the  period  of  36  years  therein 
provided  for  had  expired,  tbe  company  chartered  by  this  act 
should  have  "the  exclusive  right  to  make,  keep  up  and  use" 
railroads  between  certain  points  designated  in  the  charter, 
and  that  tbe  legislature  should  have  power,  during  this  period, 
to  authorize  any  other  company  or  person  to  construct  and 
operate  any  other  railroad,  or  raihoads,  between  such  points; 
bat,  after  the  expiration  of  this  period,  the  legislature  might 
"actborize  tbe  construction  of  other  railroads  for  the  trade 
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and  intercourse  contemplated"  by  the  act;  and  that  even 
when  the  designated  period  of  36  years  should  have  elaps^ 
and  when  other  raihroads  had  been  constmcted,  under  Ic^sla- 
tive  authority,  between  these  points,  the  Georgia  Railroad 
Company  should,   nevertheless,   remain  incorporate,  and  be 
<< vested  with  all  the  estate,  powers  and  privileges  as  to  their 
own  works"  granted  by  the  charter,  ''except  the  exclusive 
right  to  make,  keep  up  and  use  railroads  over  and  through 
[the]  parts  of  the  country"  in  which  the  act  granted  such  com- 
pany the  exclusive  privilege  of  so  doing  for  the  term  of  36 
years  from  the  time  the  road  was  completed  from  Augusta  to 
any  of  the  other  points  designated  in  the  charter.     That  this 
is  the  meaning  of  this  fifteenth  section  is  very  clear  when  we 
take  into  consideration  the  provision  that,  after  the  expira- 
tion of  the  limitation  period,  the  company  was  to  remain  a 
corporation,  and  to  be  ''vested  with  all  the  estate,  powers  and 
privileges  as  to  their  own  works"  granted  and  secured  in  the 
act.     When  the  period  of  limitation  should  be  completed,  all 
the  estate,  powers,  and  privileges  of  the  company,  as  to  its 
own  works,  granted  and  secured  by  the  act  were  to  remain  in 
full  force  and  effect,  but  the  right  to  prevent  the  construction 
and  operation  of  other  works  of  a  like  character  within  its 
hitherto  exclusive  territory  was  to  terminate.     If  the  com- 
pany, after  the  lapse  of  the  36  years,  was  "to  be  vested  with 
all  the  estate,  powers  and  privileges  as  to  their  own  works 
herein  granted  and  secured,  except  the  exclusive  right  to 
make,  keep  up  and  use  railroads  over  and  through  such  parts 
of  the  country, "  we  cannot  conceive  what  right,  power,  or 
privilege  granted  by  the  charter,  save  the  right  to  prevent  the 
construction  and  operation  of    competing  railroads  in  the 
territory  designated,  the  Georgia  Railroad  &  Banking  Com- 
pany lost  by  the  completion  of  the  period  of  limitation.    If, 
at  the  completion  of  such  period,  it  was  still  to  survive  as  a 
corporation,  and  to  be  vested  with  all  the  estate,  powers,  and 
privileges  as  to  its  own  works  except  the  exclusive  privilege 
indicated,  it  was,  when  the  36  years  had  expired,  still  vested 
with  the  power  to  lease  its  road,  franchises,  etc.,  to  any  indi- 
vidual, or  individuals,  or  other  company. 

It  follows  from  the  foregoing  that  the  lease  of  the  Geoigia 
Railroad  &  Banking  Company  to  William  M.  Wadley,  in  1881, 
was  legal;  that  he  had  the  power  to  assign  the  right  thos 
acquired;  and  the  present  lessee  or  assignee  of  that  right, 
namely,  the  Louisville  &  Nashville  Railroad  Company,  pos- 
sessed the  power  to  lease  a  part  of  the  right  of  way  of  the 
Georgia  Railroad  &  Banking  Company  to  the  Atlanta  Belt 
Line  Company  for  the  latter's  terminal  facilities. 

2.  The  Atlanta  Belt  Line  Company  also  possessed  the  stat- 
utory power  to  lease  its  road,  property,  and  franchises  to 
another  railroad  company  with  whose  road  its  own  connected 
or  formed  a  continuous  line.  Civ.  Code,  §  2179.  It  made 
such  lease,  on  November  30,  1900,  to  the  Atlanta  &  West  Point 
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Railroad  Company,  with  wfaoBc  lioe  its  own  connected  at  Oak- 
land City,  in  Falton  county,  about  two  miles  west  of  the 
eastern  termtnas  of  the  Atlanta  &  West  Point  Railroad,  and 
tbos  formed  a  continaoas  line  from  Oakland  City  eastward. 
Did  the  Atlanta  &  West  Point  Railroad  Company  have  the 
statutory  powerto  accept  this  lease  P  On  September  ii,  1900, 
its  stockholders,  to  the  end  that  it  miffht  be  legally  anthorized 
to  purchase  or  lease  the  Atlanta  Belt  Line  road,  daly  and  reg- 
nlarly  adopted,  by  a  large  majority  vote,  the  resolutions  that 
its  charter  be  amended  by  adoptine  the  provisions  of  the  eea- 
eral  act  for  incorporating  railroads,  aa  contained  in  section 
2167  (6),  2173,  and  2179  of  the  Civil  Code.  Accordingly,  on 
September  12,  1900,  the  charter  was  amended,  under  sectioD 
1840  of  the  Civil  Code,  so  as  to  make  the  provisions  of  sncb 
sections  a  part  of  the  same.  On  October  18,  1900,  at  an 
annnal  meeting  of  the  stockholders  of  the  company,  a  resolu- 
tion was  nnanimously  adopted  which,  after  reciting  that  the 
charter  of  the  company  had  been  amended,  granting  it  power 
to  bny  or  lease  the  Atlanta  Belt  Line  Railroad,  authorized  and 
empowered  the  board  of  directors  of  the  Atlanta  &  West  Point 
Railroad  Company  to  bny  or  lease  the  Atlanta  Belt  Line  Rail- 
road, if  they  should  deem  such  action  advisable;  the  terms  of 
the  purchase  or  lease  being  left  by  the  resolution  to  the  wise 
discretion  of  the  board.  The  lease, .  as  we  have  aeea,  was 
made  on  November  30.  iQOO.  It  is  true,  as  was  roled  in 
Alexander  v.  Railroad  Co.,  108  Ga.  151,  33  S.  E.  866,  that 
these  amendments  to  the  charter  of  the  Atlanta  &  West  Point 
Railroad  Company,  being  fundamental,  radical,  and  vital,  to 
be  valid  should  have  been  based  on  the  naanimous  consent  of 
the  stockholders.  We  think,  however;  that  the  resolution 
adopted  by  a  unanimous  vote  of  the  stockholders  on  October 
18,  1900,  reciting  that  the  amendments  had  been  made,  and 
empowering  the  board  of  directors  to  bay  or  lease  the  Atlanta 
Belt  Line  road,  was  such  an  acceptance  and  ratification  of  the 
amendments,  by  all  the  stockholders,  as  operated  to  legally 
make  the  amendments  part  of  the  charter  of  the  company, 
just  as  if  the  unanimous  consent  of  the  stockholders  had  been 
obtained  prior  to  securing  the  amendments.  See  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  682,  and  note  i,  where  it  is  said: 
"The  general  rule  as  to  the  acceptance  of  amendments  to 
charters  is  that  acts  of  user  ander  an  amendment  to  a  corporate 
charter  for  which  no  authority  can  be  foand  except  in  sncb 
amendment,  and  which  amendment  is  supposed  in  good  faith 
to  be  beneficial  to  the  corporation,  are  evidence  of  an  accept- 
ance of  such  amendment  by  the  corporation,  and  make  it  the 
law  of  the  corporation,  and  binding  upon  all  its  members;" 
citing  Railroad  Co.  v.  Zimmer,  20  III.  654;  Foster  v.  Bank, 
16  Mass.  245,  8  Am.  Dec.  i3S.  See,  also.  Railroad  Co.  v. 
Cole,  29  Ohio'St.  126,  23  Am.  Rep.  729.  In  2  Elliott,  R.  R. 
§  446,  that  author  says:  "In  some  of  the  states  the  statutes 
grant  a  right  to  lease  to  connecting  lines.     *    *    *    It  is  held 
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that  under  such  a  statute  it  is  not  essential  to  the  validity  of 
a  lease  that  the  leased  road  shall  be  an  extension  from  either 
terminus  of  the  main  line,  bat  it  may  be  merely  a  collateral 
branch  forming  a  continnous  road,  by  way  of  the  jnnction,  to 
either  terminus  of  such  main  line,  in  as  direct  a  route  as  the 
average  railroad.     The  pivotal  question  under  such  statutes  is 
whether  the  line  to  which  the  lease  is  executed  is  a  connect- 
ing line."     Hancock  v.  Raihroad  Co.,  145  U.  S.  409,  12  Sup. 
Ct.  969,  36  L.  Ed.  75 S.     Our  general  railroad  law  authorizes 
one  railroad  company  to  lease  its  road,  etc.,  to  another  com- 
pany with  whose  road  ''it  shall  connect  or  form  a  continuous 
line."    Civ.  Code,  §  2179.    When  enacting  such  law,  the  leg- 
islature manifestly  had  in  view  and  meant  a  connecting  line 
of  railroad  as  then  defined  in  our  Code.     The  definition  of  a 
connecting  line  is  found  in  sections  2212  and  2213  of  the  Civil 
Code,  which  are  the  same  as  sections  719  (q)  and  719  (r)  of 
the  Code  of  1882.    These  sections  were  construed  in  Logan 
V.  Railroad,  74  Ga.  693,  694t  as  follows:    ''Section  719  (q) 
declares  the  connecting  line  to  be  any  line  'at  the  terminus, 
or  any  intermediate  point' ;  and  section  719  (r)  describes  the 
connecting  line  by  prescribing  that  'where  any  railroad,  in 
this  state,  joins  another  at  any  point  along  its  line,  or  where 
two  of  such  roads  have  the  same  terminus,  either  line  having 
the  same  gauge  may,  at  its  own  expense,  join  its  track  by 
proper  and  safe  switches. '    So  that  it  must  be  only  an  adjacent 
road  capable  of  being  joined  by  switch  to  the  other,  and  this 
may  be  at  the  terminus  or  anywhere  on  the  line  where  they 
meet  or  converge  or  connect,  at  village  or  depot  or  city. " 
The  Atlanta  &  West  Point  Raihroad  and  the  Atlanta  Belt  Line 
were,  therefore,  connecting  lines  at  the  time  of  the  ktter's 
lease  to  the  former.     By  this  lease,  the  Atlanta  &  West  Point 
Railroad  Company  succeeded  to  all  the  rights,  property,  and 
franchises  of  the  Atlanta  Belt  Line  Company,  among  which 
was  the  leasehold  to  that  part  of  the  right  of  way  of  the 
Georgia  Railroad  &  Banking  Company  upon  which  the  termi- 
nal yard,   the  subject-matter  of  this  litigation,  is  located. 
And  the  Atlanta  &  West  Point  Raihroad  thus  became  a  con- 
necting through  line  with  the  Geoi^gia  Raihroad,   because  the 
Atlanta  Belt  Line  connected,   at  its  eastern  terminus,  with 
the  Georgia  Railroad.     This  legal  conclusion  is  clear,  for  the 
Atlanta  &  West  Point  Railroad  Company  is  as  much  a  com- 
mon carrier  over  the  Atlanta  Belt  Line,  leased  by  it,  as  over 
its  own  line.     Logan  v.  Railroad,  74  Ga.  68;  (4). 

3.  After  this  connection  of  the  Atlanta  &  West  Point  Rail- 
road with  the  Georgia  Railroad,  and  the  location  and  con- 
struction of  the  terminal  yard,  had  been  secured  under 
statutory  powers,  the  Atlanta  &  West  Point  Raihroad  Company 
and  the  Louisville  &  Nashville  Railroad  Company  entered 
into  a  mutual  traffic  contract,  by  which  the  Atlanta  &  West 
Point  Railroad  Company  was  granted  trackage  rights  over  the 
right  of  way  of  the  Georgia  Raihroad  &  Banking  Company, 
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into  Atlanta,  and  the  joint  ase  of  the  depot,  warehoasefl,  yard, 
offices,  aod  other  railroad  apportenances  of  the  Georfcia  Rail- 
road &  Banking  Company  in  the  city;  and  the  Lonisville  & 
Nashville  Railroad  Company  was  granted  the  joint  nse  of 
property  held  by  the  Atlanta  &  West  Point  Railroad  Company 
in  the  city,  and  also  of  the  terminal  yard  at  or  near  Inman 
Park.  This  contract  facilitated,  not  only  the  transportation 
of  freicht  to  the  consignees  of  the  Atlanta  &  West  Point  Rail- 
road Company  in  AtJanta,  bat  shipments  from  Atlanta  west- 
ward over  the  Atlanta  &  West  Point  Railroad,  and  eastward 
over  the  Georgia  Railroad,  and  also  throngh  shipments,  east- 
ward and  westward,  over  both  roads.  Instead,  therefore,  of 
disabling  either  road  to  transact  its  own  business,  the  facilities 
of  each  road  for  the  transportation  of  freight  were  thus 
materially  inareased,  and  the  general  public  correspondingly 
benefited.  The  law  apholds  snch  a  contract,  i  Elliott.  R. 
R.  §42;  z  Elliott.  R.  R.  g§  3S6,  357,  358,  and  cases  cited. 
See  Banking  Ca  v.  Friddell,  79  Ga.  4S9,  7  S.  E.  214,  11  Am. 
St.  Rep.  444. 

4.  From  what  we  have  said  above,  it  is  seen  that  the  termi- 
nal yard,  the  operation  of  which  the  defeodaats  in  error  seek 
to  enjoin,  was  located,  and  its  constraction  aathorized,  nnder 
statutory  powers.  In  sacb  cases  the  general  rule,  supported 
practically  by  an  almost  unbroken  line  of  authorities,  is  that 
a  work  so  located  and  constructed,  if  constructed  and  operated 
in  a  proper  manner,  cannot  be  adjudged  a  nuisance.  This 
applies  with  special  force  to  works  thus  authorized  to  facilitate 
transportation  on  railroads,  which  are  of  a  quasi  public  nature. 
19  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  923,  934.  and  notes;  4 
Wait.  Act.  &  Def.  p.  784;  2  Elliott,  R  R.  §  718,  and  note; 
I  Wood,  R  R.  §212;  2  Wood,  Nuis.  §  7iV,  i  High.  Inj. 
(3d  Ed.)  §767;  Vasonv.  Railroad  Co.,  42  Ga.  631;  Bnrrns 
V.  City  of  Columbus,  105  Ga.  42,  31  S.  E.  124;  Beideman  v. 
Railroad  Co.  (N.  J.  Cb.)  19  Atl.  731 ;  City  of  Leavenworth  v. 
Donglus  (Kan,  Sup.)  53  Pac  12:1;  Attorney  General  v.  Rail- 
road Co.,  24  N.  J.  Eq.  49;  Hinchman  v.  Railroad  Co..  17  N. 
J.  Eq.  75,  86  Am.  Dec;  252;  Watson  v.  Railway  Co.  (W.  Va.) 
39  S.  E.  193.  See,  also.  Bacon  v.  Walker,  77  Ga.  336;  Rail- 
road Co.  v.  Cox,  93  Ga.  564,  20  S.  E.  68;  Long  v.  City  of 
Elberton,  109  Ga,  28,  34  S.  E.  333,  46  L.  R.  A.  428,  77  Am. 
St  Rep.  363.  From  this  rule,  it  follows  that  injuries  and 
inconveniences  to  persons  residing  near  such  works  from 
noises  of  locomotives,  rumbling  of  cars,  vibrations  produced 
thereby,  and  smoke,  cinders,  and  soot,  and  the  like,  which 
result  from  the  ordinary  and  necessary,  and  therefore  proper, 
use  and  conduct  of  such  works,  are  not  nuisances,  but  are  the 
necessary  concomitants  of  the  franchises  granted.  Austin  v. 
Railway  Co.,  108  Ga,  687-689.  34  S.  E.  852,  47  L.  R.  A.  7';5; 
Wood,  R.  R.  p.  722;  Whitney  v.  Railway  Co.,  69  Me.  208; 
Besemao  v.  Raihroad  Co.,  t,o  N.  J.  Law,  235,  13  Atl.  164; 
Costigab  V.  Railroad  Co.,  54  N.  J.  Law,  233,  23  AtL  810; 
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Railroad  Co.  v.  Speer,  $6  Pa.  32$,  94  Am.  Dec.  84.  We  think 
these  rules  are  based  upon  the  soundest  reason,  and  are  clearly 
distinguishable  from  cases  like  that  of  Baltimore  &  P.  IL  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27  L 
Ed.  739,  where  railroads  erect  engine  houses,  coaling  stations, 
or  work  shops,  on  their  rights  of  way,  from  which  the  emis- 
sion of  ordinary  noises,  smoke,  soot,  and  cinders  may  be  a 
nuisance  to  owners  and  residents  of  abutting  property,  like 
other  cases  of  lawful  business  not  partaking  of  a  public  natnre, 
and  not  having  legislative  sanction.  See  Sawyer  v.  Davis 
(Mass.)  49  Am.  Rep.  27;  Romer  v.  Railroad  Co.  (Minn.)  77 
N.  W.  825,  74  Am.  St.  Rep.  4S5'  To  make  such  rules  uncer- 
tain is  to  invite  a  mass  of  litigation,  and  clog  the  wheels  of 
commerce.  The  contention  of  the  defendants  in  error  that 
this  terminal  yard  of  switches  and  side  tracks  is  a  nuisance  at 
Inman  Park  because  dwellings  were  erected  there  before  the 
construction  of  the  yard,  and  it  could  have  been  located  at 
another  point,  where  there  were  no  residences,  without  being 
a  nuisance  to  any  one,  is  without  modern  legal  precedent  to 
sustain  it,  and  is  unsound  for  at  least  two  reasons.  In  the 
first  place,  the  terminal  yard  was  located  at  the  terminus  of 
one  railroad,  on  an  existing  right  of  way  of  another  railroad, 
and  under  statutory  power.  We  have  adverted  in  paragraph 
I  of  this  opinion  to  the  power  of  the  Atlanta  Belt  Line  Com- 
pany to  locate  its  eastern  terminus  on  the  Georgia  Railroad 
at  or  near  Inman  Park,  and  to  the  defendants  in  error  being 
remediless  to  change  that  location  after  the  work  was  com- 
pleted, even  if  they  had  any  right  to  stop  the  work  at  alL 
We  also  referred  to  the  power  of  that  railroad  company  to 
acquire,  by  lease,  land  for  its  necessary  facilities,  at  sach 
eastern  terminus.  It  had  the  power  to  put  in  all  the  side 
tracks  it  needed,  and  side  tracks  cannot  be  put  in  without 
switches.  "A  power  to  build  side  tracks  is  essential  to  the 
purpose  and  use  of  the  road.  A  power  to  build  a  railroad  of 
a  single  track,  without  the  means  of  passing  the  trains  or  of 
leaving  the  track  for  the  shifting  of  cars,  and  without  stand- 
ing room  for  the  cars  not  in  motion,  would  be  clearly  wanting 
in  all  that  is  necessary  to  safety,  convenience,  and  utility,  and 
would  be  vain  and  nugatory.  *  *  *  A  switch  is  but  a 
mechanical  contrivance  or  movable  opening  to  pass  cars  from 
one  track  to  another.  *  *  *  The  spot  where  the  openings 
in  the  main  track  should  be  placed  falls  within  the  absolute 
discretion  of  the  company,  and  cannot  be  readjudged  by  a 
private  citizen  who  lives  along  the  line  of  the  road."  Rail- 
Toad  Co.  V.  Speer,  56  Pa.  325,  94  Am.  Dec.  84.  In  the  second 
place,  it  is  obvious,  if  the  terminal  yard  is  a  nuisance  becaose 
located  near  dwellings,  that  it  would  clearly  be  a  nuisance 
wherever  it  might  be  put,  even  in  the  woods  or  in  a  field,  as 
soon  as  the  owners  of  the  adjacent  land  build  houses  on  their 
land ;  for  the  old  rule,  maintained  by  some  authorities,  that 
coming  to  a  nuisance  will  prevent  a  person  so  coming  from 
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making  any  complaiat,  has  loiu  since  been  exploded.  i6 
Am.  &  EnK.  Enc.  Law  (ist  Ed.)  934:  Railroad  Co.  v.  Wood- 
nifl,  86  Gft.  04,  13  S.  E.  156(3);  People  v.  Detroit  White 
Lead  Works  (Mich.)  46  N.  W.  735.  9  L.  R.  A.  7";  2  Wood, 
Noia.  §  574- 

5,  6.  While  the  rale  above  stated  ia  andonbtedly  correct  in 
view  of  the  aothorities,  it  does  not  follow  that  railroad  works 
anthorized  by  statute  cannot  become  naisancea  by  their  im- 
proper coDStmction,  or  by  tbeir  ncKligent  and  improper  nse 
after  a  proper  constrnction.  2  Wood,  Nnis.  761;  19  Am.  & 
Eng.  Enc.  Law  (ist  Ed.)  92;;  4  Wait,  Act.  &  Def.  p.  785. 
The  reason  ia  that  auch  exceptions  do  not  fall  within  the  leg- 
islative grant.  It  is,  therefore,  correct,  in  snch  qaali&ed 
cases,  to  hold  railroad  companies  to  an  accountability;  for 
the  legislative  power  given  to  them  to  constrnct  a  work,  which 
relieves  them  from  all  liability  for  the  ordinary  and  necessary 
incidents  Sowing  therefrom,  thoagb  causing  annoyance  to 
others,  does  not  invest  them  with  an  unbridled  license  to  use 
their  own  property  as  they  please,  without  any  consideration 
for,  and  to  the  great  detriment  of,  the  rights  and  property  of 
others.  Some  of  the  instances  ander  which  it  is  generally 
held  that  a  nuisance  may  arise  from  the  improper  conduct  of 
a  railroad  work  anthorized  by  statute,  and  which  points  are 
involved  in  this  case,  are:  (i)  Using  defective  engines  which 
scatter  unnecessary  quantities  of  sparks,  cinders,  and  smoke 
(Austin  V.  Railway  Co.,  supra);  (2)  the  improper  manage- 
ment of  proper  locomotives  by  using  a  greater  amount  of 
steam  than  is  reasonably  necessary,  by  which  an  nunsually 
large  number  of  sparks  are  emitted,  in  attempting  to  draw  too 
heavy  a  load  up  grade  (3  Elliott,  R.  R.  §  i3,220;  (3)  the 
sounding  of  whistles,  ringing  of  bells,  and  blowing  off  of 
steam,  at  improper  times,  and  in  an  onnecessary  manner 
(Austin  V.  Railway  Co.,  supra);  (4)  the  running  of  trains  or 
cars,  or  using  locomotives,  on  Sundays,  by  which  churches  are 
rendered  less  valuable  for  the  purpoaea  to  which  they  are 
devoted,  and  divine  worship  therein  on  such  days  is  greatly 
and  unreasonably  disturbed  from  noises,  smoke,  and  cinders, 
not  to  speak  of  the  like  discomfort  on  these  days  to  indi- 
viduals residing  at  such  points  (3  Wood,  R  R.  pp.  1615,  1616; 
4  Wait,  Act.  &Def.  p.  7S8;  First  Baptist  Church  v.  Sche- 
nectady &  T.  R.  Co.,  5  Barb.  79). 

From  what  we  have  heretofore  said,  it  will  be  seen  that  the 
defendants  had,  under  statutory  powers,  the  lawful  right  to 
locate  and  operate  at  Inman  Park,  on  the  right  of  way  of  the 
Georgia  Railroad  &  Banking  Company,  a  properly  constructed 
and  properly  operated  terminal  yard,  and,  if  they  did  no  more 
than  this,  the  operation  of  the  yard  could  not  be  prevented 
by  an  injunction,  for  they  could  not  be  enjoined  from  doing 
that  which  the  law  authorized  them  to  do;  but  the  statutory 
power  to  locate  and  operate  the  yard  at  the  point  in  question 
was  impliedly  and  necessarily  qualified  by  the  limitation  that 


1 
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it  coald  only  be  lawfully  exercised  by  constracting  and  operat- 
ing the  yard  in  a  proper  manner, — that  is,  with  doe  regard  to 
the  rights  of  others.  So,  while  a  properly  constructed  and 
properly  operated  yard  at  this  point  coald  not  be  a  nuisance, 
a  railroad  terminal  yard  thus  located  might  be  a  nuisance  if  so 
improperly  constructed  as  to  produce,  even  when  carefully 
operated,  noises,  smoke,  cinders,  etc.,  in  greater  quantities 
than  would  be  produced  by  such  operation  if  it  were  properly 
constructed ;  and,  though  properly  constructed,  its  negligent 
and  improper  operation  might  produce  noises,  smoke,  cinders, 
etc,  largely  in  excess  of  what  would  result  from  its  proper 
operation,  and  thus  create  specific  nuisances  which  the  plain- 
tiffs would  have  the  right  to  enjoin.  There  was  some 
evidence  tending  to  show  that  the  yard  was  improperly  con- 
structed in  that  it  was  built  upon  a  grade,  and  not  upon  a 
level,  and  also  evidence  tending  to  show  that  the  noises, 
smoke,  etc.,  complained  of,  and  which  resulted  from  the 
operation  of  the  yard,  were  greater  than  necessary  to  a  proper 
conduct  of  the  business.  On  both  these  points  there  was 
much  and  strong  evidence  to  the  contrary,  and  as  to  the  first 
there  was  a  very  decided  preponderance  of  testimony  to  the 
effect  that  the  construction  of  the  yard  was  proper.  Reading 
the  opinion  of  his  honor  below  in  the  light  of  this  fact,  and 
carefully  considering  the  same,  together  with  the  terms  of  the 
order  granting  the  injunction,  we  have  no  hesitation  in  con- 
cluding that  he  did  not  grant  the  injunction  upon  the  theory 
of  improper  construction  of  the  yard.  In  other  words,  if  the 
evidence  had  been  precisely  as  it  is,  save  that  it  had  affirma- 
tively appeared  that  the  yard  had  been  built  upon  a  dead  level, 
no  one  reading  Judge  Gober's  opinion  in  the  case  could  have 
the  slightest  doubt  that  his  judgment  would  have  been  just  as 
it  was.  This  being  so,  can  the  granting  of  the  injunction  be 
sustained  upon  the  view  that  the  noises,  smoke,  etc.,  were 
greater  than  necessary,  and  that,  as  a  consequence,  the  entire 
operation  of  the  yard  was  a  nuisance.^  We  think  not.  The 
order  provided:  "That  on  and  after  the  first  day  of  October, 
1901,  the  defendants,  and  each  of  them,  their  officers,  agents, 
and  servants,  be  and  are  hereby  restrained  and  enjoined  from 
doing  any  of  the  acts  complained  of  on  the  tracks,  roadbed, 
right  of  way,  or  premises  of  the  Georgia  Railroad  &  Banking 
Company,  opposite  Inman  Park  and  the  residences  of  peti- 
tioners, in  switching  and  using  the  same  for  terminal  pur- 
poses, and  from  doing  the  acts  complained  of,  at  said  places, 
as  set  forth  in  their  original  and  amended  petition."  In  the 
light  of  what  has  been  laid  down  above,  this  order  was  too 
broad,  in  that  its  necessary  effect  was  to  enjoin  the  prosecu- 
tion of  a  lawful  business,  even  though  properly  and  legitimately 
carried  on.  If,  in  the  carrying  on  of  this  business,  there  were 
features  rendering  it,  to  a  greater  or  less  extent,  a  nuisance, 
the  evidence  should  have  been  sufficiently  clear  to  enable  the 
judge  to  ascertain  with  some  degree  of  definiteness  in  what 
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espect  there  were  excesses  in  the  matter  of  makins  noises, 
mittiae  smoke,  etc.,  so  that  be  coald,  in  the  order  of  iojano- 
Lon,  point  oat  and  prevent  whatever  acts  over  and  beyond 
liose  necessary  did  constttate  nuisances.  The  evidence  in  this 
aae  falls  very  far  short  of  coming  op  to  this  reqairement.  If 
bere  were  nnlawfal  features  connected  with  the  operatioo  of 
tie  yard,  the  evidence  fails  to  separate  them  from  those  that 
rere  lawful,  and  to  so  point  them  out  that  the  judge  could, 
y  injunction,  prevent  their  repetition.  As  to  the  inconven- 
mces,  annoyances,  and  diBtnrbancea  complained  of  as  a 
onttnning  naiaance  resulting  from  the  operation  of  the 
irminal  yard  on  Sundays,  and  forming  the  fourth  excepted 
istance  hereinbefore  specified,  we  think  the  plaintifis'  case 
I  sustained  by  the  facts  and  the  law.  Sunday  is  not  an  otdi- 
ary  working  day.  It  is  "a  day  observed  by  the  Christian 
'orld  as  holy,  and  set  apart  for  the  purpose  of  rest  and  wor- 
nip."  24  Am.  8t  Eng.  Eac.  Law  (ist  Ed.)  ;28,  $29.  This 
I,  in  part,  shown  by  the  interdiction  put  by  the  statute  upon 
le  starting  of  freight  trains  in  this  state  after  12  o'clock  mid- 
ight  on  Saturdays,  or  the  arrival  of  such  trains  at  their  deati- 
ation,  after  8  o'clock  a.  m.  on  Sundays,  that  had  been  started 
t  a  proper  time,  excepting  freight  trains  of  live  stock,  fruit, 
egetabtes,  and  other  perishable  articles.  Pen.  Code,  §  420, 
t  has  been  held  that  a  railroad  company  is  not  bound  to 
ury  passei^ers  or  freieht  on  Sunday,  even  when  a  statute 
ermits  it  to  do  so,  and  if  it  contracts  to  do  so,  and  afterwards 
Ills  to  carry  oat  the  contract,  it  is  not  an  infraction  of  the 
ampany's  general  duty  as  a  common  carrier.  See  note  in 
4  Am.  &  Eng.  Eoc.  Law  (ist  Ed.)  540,  and  cases  there  cited, 
be  pastors  and  the  trustees  of  two  churches  located  in  Inman 
ark  testified,  in  common,  that  the  loud  noises  on  Sundays, 
-om  the  blowing  off  of  steam,  ringing  of  the  bells  of  engines, 
Dd  the  moving  of  the  engines  and  trains  back  and  forth  over 
le  tracks  beside  and  near  the  churches,  cause  intolerable 
oises,  jar,  and  inconvenience  to  all  worshiping  in  the 
barcbes;  that  the  dense  volumes  of  smoke,  soot,  and  cinders 
'bich  are  emitted  from  the  engines,  and  pervade  the  church 
aildines  during  church  services  on  Sundays,  cause  the  greatest 
iscomfort  and  annoya  nee  to  the  pastors  and  the  congregation ; 
nd  that  it  is  often  impossible  to  hear  what  is  being  said  by 
le  pastors  in  the  churches.  It  is  to  be  noted,  too,  that  these 
iconveniences  are  confined  to  the  locality  of  the  churches  and 
srminal  yards,  and  that  the  general  public  do  not  share  in 
bem.  These  facts  are  not  denied  by  the  railroad  companies, 
'hey  merely  state  that  it  is  "occasionally"  necessary  to  nae 
le  yard  for  switching  purposes  on  Sundays,  although  the 
vidence  shows  that  the  yard  is  so  used  on  Sundays  very  fre- 
aently.  In  00  part  of  the  evidence  for  the  railroad  com- 
anies  is  it  stated  that  such  work  on  Sundays  is  a  necessity, 
icept,  as  above  mentioned,  "occasionally."  The  evidence, 
len,  shows  that  such  work  ts  carried  on,  on   Sundays,  mora 
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as  a  matter  of  convenience  to  the  railroad  companies  than  o( 
necessity,  and,  therefore,  is  done  unnecessarily.  The  excep- 
tion usually  made  in  favor  of  works  of  necessity  on  Sundays 
does  not  embrace  work  which  is  merely  convenient,  but  not 
necessary.  24  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  S42.  Con- 
sequently, what  is  done  in  this  regard  unnecessarily  is  a 
nuisance.  See,  also.  Village  of  Pine  City  v.  Munch  (Minn.) 
44  N.  W.  197, 6  L.  R.  A.  763.  The  remedy  for  this  objection- 
able feature,  so  far  as  the  defendants  in  error  are  concerned, 
is  to  enjoin  that,  and  nothing  else,  which  is  the  procedure 
adopted  by  this  court  in  the  case  of  Hill  v.  Fertilizer  Co.,  112 
Ga.  788,  38  S.  E.  42,  ^2  L.  R.  A.  398,  where  only  the  unnec- 
essary blowing  of  the  factory  whistle  was  restrained.  We 
therefore  conclude,  after  a  careful  consideration  of  this  case 
in  all  its  bearings,  that  the  judgment  of  the  court  below, 
granting  an  interlocutory  injunction,  should  be  reversed,  ex- 
cept only  as  to  restraining  the  use  of  this  terminal  yard  for 
switching  purposes  on  Sundays,  and  direction  is  given  that 
the  judgment  be  so  modified  as  to  apply  only  to  the  Sabbath 
day. 

Judgment  reversed  with  direction.     All  the  justices  con- 
curring, except  LEWIS,  J.,  absent  on  account  of  sickness. 


West  Chicago  St.  Ry.  Co.  et  al.  v.  Horne. 

{Supreme  Court  of  Illinois^  June  /p,  igo2.) 

[64  N.  E.  Rep.  331.] 

Injury  to  Passengers-Action  against  Lessor  and  Lessee — Sufficienqr  of 
Verdict.* 
Verdict  against  ''defendant,"  in  an  action  for  personal  injaries  by  i 
passeng^er  against  a  company  operating  a  street  railroad  and  a  com- 
pany owning  the  road  and  leasing  it  to  the  operating  company,  in 
which  but  one  defense  is  interposed,  is  sufficient  to  support  a  verdict 
against  both  companies,  t>oth  being  liable  for  such  injuries. 

Instructions. 

When  the  instructions  given  fully  state  the  law  applicable  to  the 
case,  the  refusal  to  give  requested  instructions  is  not  error. 

Appeal  from  appellate  court.  First  district. 

Action  by  John  W.  Horne  against  the  West  Chicago  Street 
Railway  Company  and  another  for  injuries  to  plaintiff  while 
a  passenger  on  defendants'  lines.  From  a  judgment  of  the 
appellate  court  (100  111.  App.  259)  affirming  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

John  A.  Rose  and  Louis  Boisot  (W.  W.  Gurley,  of  counsel), 
for  appellants. 
George  C.  Mastin  and  Charles  R.  Whitman,  for  appellee. 

*As  to  whether  lessor  railroad  company  is  liable  for  lessee's  negli- 

gcnce,  see  foot-note  appended  to  Sias  v,  Rochester  Ry.  Co.  (N.  Y.),  1  R. 
*.  R.  167,  24  Am.  &  Kng.  R.  Cas.,  N.  S.,  167^ 
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HAND,  J.  This  was  an  action  on  the  case,  brought  by  the 
plaintiH  in  the  superior  court  of  Cook  county,  aeainst  the 
defendants,  the  West  CbicE^o  Street  Railway  Company  and 
the  Chicago  Union  Traction  Company,  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  by  the 
plaintifi  while  a  passenger  in  a  car  operated  by  the  Chicago 
Union  Traction  Company,  as  lessee  of  the  West  Chicago 
Street  Railway  Company.  The  declaration  consisted  of  one 
count,  which  alleged  that  the  defendants  were  in  possession 
of  and  operating  a  certain  line  of  street  railway  and  a  certain 
train  of  cable  cars  running  thereon;  that  the  plaintiff  was  a 
passenger  on  said  train  of  cars,  riding  on  a  grip  car,  and  that 
the  defendants  so  carelessly,  neeligently  and  improperly 
drove  and  managed  said  grip  car  tbat  it  ran  into  and  struck 
gainst  a  certain  wagon,  whereby  theplaintiSwaa  struck  with 
great  force  and  violence  by  the  collision  with  said  wagon,  and 
injured.  The  defendants  pleaded  separately,  each  filing  the 
general  issue.  The  jury  returned  into  court  the  following 
verdict:  "We,  the  jury,  find  the  defendant  guilty  and  assess 
the  plaintiS's  damages  at  the  sum  of  $3,000."  Upon  this 
verdict  judgment  was  rendered  in  favor  of  the  plaintifi  and 
against  both  the  defendants  for  $3,000,  whicb  judgment  has 
been  affirmed  by  the  appellate  court  and  a  further  appeal  has 
been  prosecuted  to  this  court. 

It  is  first  assigned  as  error  tbat  the  court  erred  in  holding 
tbat  the  verdict  was  sufficient  to  support  a  judgment  against 
both  the  defendants  or  against  either  of  them.  The  criticism 
made  upon  the  verdict  is  that  it  uses  the  word  "defendant" 
instead  of  the  word  "defendants."  We  think  this  irregularity 
wholly  immaterial,  as  the  rule  is  that  if,  by  lookine  into  the 
record,  the  verdict  can  be  seen  to  be  responsive,  it  will  be 
sustained.  On  looking  into  the  record  it  appears  that  the 
West  Chicago  Street  Railway  Company  was  the  lessor  and 
the  Chicago  Union  Traction  Company  the  lessee  of  the  street 
railway  upon  which  the  plaintiS  was  injured,  and  the  law  is 
well  settled  that  when  an  injury  results  from  the  negligence 
or  unlawful  operation  of  a  railway,  whether  by  the  corporation 
to  which  the  franchise  is  granted  or  by  another  corporation 
which  the  proprietary  company  authorizes  or  permits  to  use 
its  tracks,  both  the  lessor  and  the  lessee  are  liable  to  respond 
in  damages  to  the  party  injured.  Pennsylvania  Co.  v.  Ellett. 
132  111.  654.  24  N.  E.  559;  Railroad  Co.  v.  Meech,  163  111.  30S. 
4S  N.  E.  sgo.  In  view  of  this  fact  there  is  no  uncertainty 
about  this  verdict,  and  the  defendants  were  in  no  wise  prej- 
udiced by  the  informality  in  the  verdict  nor  by  the  entry  of 
judgment  thereon.  Although  there  was  more  than  one 
defendant  there  was  but  one  defense,  and  if  one  defendant 
was  liable  both  were  liable.  There  was  no  issue  involved  in 
the  pleadings  whicb  was  not  determined  by  the  finding  of  the 
verdict,  and  the  omission  of  the  letter  "s,"  indicating  thereby 
the  singalar  instead  of  the  plural  namber,  in  no  way  afiected 
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the  validity  of  the  verdict.  The  word  "defendant*'  was  osed 
in  the  verdict  as  a  collective  noun,  and  inclnded  all  the  par- 
ties defendant.  Bacon  v.  Schepflin.  185  111.  122,  56  N.  £. 
1 123. 

It  is  next  assigned  as  error  that  the  court  erred  in  giving  to 
the  jury  the  second  and  third  instructions  requested  by  the 
plaintiff  and  in  refusing  to  give  to  the  jury  the  twenty-second 
instruction  requested  by  the  defendants.  We  have  examined 
these  instructions  with  care,  and  do  not  think  the  instructions 
which  were  given  are  subject  to  the  criticism  made  thereon 
by  the  defendants,  and  the  instruction  which  was  refused  was 
covered  by  the  other  instructions  which  were  given ;  and  we 
are  of  the  opinion  that,  when  all  the  instructions  given  to  the 
jury  in  this  case  on  behalf  of  the  plaintiff  and  defendants  are 
taken  together  and  considered  as  one  series,  they  fairly  lay 
down  the  rules  of  law  applicable  to  the  case,  and  that  the 
defendants  were  not  injured  by  the  action  of  the  court  in  the 
regard  complained  of.  The  plaintiff  was  injured  while  riding 
as  a  passenger  on  the  defendant's  car,  and  we  think  the  re- 
mark contained  in  the  opinion  of  the  appellate  court  filed  in 
this  case,  that  "the  evidence  was  such  that  there  could  not 
well  be  a  verdict  other  than  for  the  plaintiff  and  against  the 
defendants, "  fully  justified  by  the  record.  We  find  no  reversi- 
ble error  in  this  record,  and  the  questions  raised  by  the 
defendants  in  their  assignment  of  errors  and  discussed  by  their 
original  and  reply  briefs  are  of  so  refined  and  technical  a 
character  and  so  devoid  of  merit  as  to  justify  this  court  in 
holding  that  this  appeal  was  prosecuted  for  delay.  The  judg- 
ment of  the  appellate  court  will  therefore  be  affirmed,  with  10 
per  cent,  damages. 

Judgment  affirmed.         

Chicago,  St.  P.,  M.  &  O.  R.  Co.  v.  Schuldt  ei  al. 

{Supreme  Court  of  Nebraskay  Oct.  22 y  1902,) 
[92  N.  W.  Rep.  162.] 

Failure  of  Shipper  to  Care  for  Stoclc. 

Where  a  shipper  agrees  to  personally  accompany  and  care  for  the 
watering  of  live  stock  transported  by  a  railway  company,  and  is  given 
free  transportation  for  that  purpose,  and  is  supplied  with  proper  facili- 
ties, he  cannot  complain  of  an  injury  arising  from  lack  of  such  care  in 
the  matter  of  watering,  arising  out  of  his  own  fault. 
Carriers  of  Live  Stock— Limiting  Liability— Shipper  Agreeing  to  Cart 
for  Stock  * 

The  agreement  that  the  shipper  shall  accompany  the  stock  and  be 
responsible  for  its  care  is,  when  proper  facilities  are  supplied  not  a 
limitation  of  the  carrier's  liability,  as  contemplated  by  section  4,  art. 
11,  of  the  state  constitution. 

Same — Same — Same. 
The  care  of  live  stock  while  beings  transported  is  a  mere  incident  to 

♦See  Burns  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  17  Am.  A  Kng.  R-  Cas., 
N.  S.,  290,  and  foot-note  291. 
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its  tianaportation,  and  transportation  ag-endea  have  tbe  right  to  con- 
tract Bgainat  their  aBsumption  of  liabilitj  that  accrues  to  them  merely 
as  baileea,  and  in  common  with  other  baileea,  and  not  atrictlj  as  com- 


(SyUabns  by  the  Conrt.> 

Commissioners'  opinion.  Depsitment  No.  i.  Error  to 
district  coort,  Caming  conoty ;  Evans,  Jadge. 

Action  by  Charles  Scbnldt  and  others  aeainat  the  Chicaco, 
St.  Panl,  Minneapolis  &  Omaha  Railroad  Company.  Jade- 
ment  for  plaintifis,  and  defendant  brings  error.     Reversed. 

Benjamin  T.  White,  James  B.  Sheeban,  and  J.  B.  Barnes, 
for  plaintiff  in  error. 

Ira  Thomas  and  W.  W.  Sinclair,  for  defendants  in  error. 

DAY,  C.  On  July  i.  1897,  the  plaintiffs  shipped  $8  bead 
of  hoes  over  the  defendant's  railway  from  Bancroft,  Neb.,  to 
Sooth  Omaha,  Neb,  The  hogs  were  loaded  on  tbe  car  about 
9  o'clock  in  tbe  evenine.  and,  when  delivered  to  the  consiEnee 
at  tbe  place  of  destination  upon  tbe  followinf;  mornine,  22 
were  dead,  and  the  rest  were  in  a  very  bad  condition,  on 
account  of  being  overheated.  Tbe  plaintifis  charge  that  the 
injary  was  the  result  of  the  failare  of  tbe  defendant  to  poor 
water  over  and  upon  tbe  hogs  at  different  stations  alone  the 
route,  and  in  this  particular  it  was  alleged  that  it  was  nec- 
essary to  tbe  safe  and  proper  transportation  of  said  bogs  that 
they  be  so  watered.  The  answer,  among  other  things,  alleged 
that,  at  the  time  the  defendant  received  said  car  of  bogs  from 
the  plaintiffs,  it  entered  into  a  contract  with  the  shippers 
which  contained  a  claose  as  follows;  "The  said  shipper 
i^ees  to  load,  nnload,  and  reload  all  of  said  stock  at  his  own 
expense  and  risk,  and  to  feed,  water,  and  attend  to  the  same 
at  bis  own  risk  and  expense,  while  it  is  in  the  stock  yards  of 
said  company  awaiting  shipment,  and  while  on  tbe  cars  or  at 
feeding  or  at  transfer  points,  or  where  the  same  may  he  un- 
loaded for  any  purpose;"  that  for  the  purpose  of  carrying  out 
tbe  contract,  and  enabling  the  plaintiffs  to  do  so,  the  defend- 
ant famished  tbe  plaintiffs  free  transportation  for  one  person 
to  ride  on  its  train  from  Bancroft  to  South  Omaha,  to  care 
for,  look  after,  and  water  said  stock  according  to  tbe  terms  of 
tbe  contract;  that  plaintiffs  accepted  said  free  transportation, 
and  pnt  a  person  as  tbeir  agent  on  said  train,  who  took  charge 
of  said  car  load  of  hoes,  and  that  said  agent  went  through  to 
the  point  of  destination  to  perform  plaintiffs'  part  of  said  con- 
tract; that  said  agent  so  in  charge  of  said  stock  never  at  any 
time  informed  the  defendant's  servants,  agents,  or  employees 
in  charge  of  said  train  that  said  bogs  needed  or  required  water, 
or  anr  other  care  whatsoever ;  that  said  agent  never  at  any 
time  requested  defendant  to  water  said  bogs,  or  permit  the 
said  agent  to  do  so ;  that  defendant  had  no  knowledge  of  the 
condition  of  said  hogs,  but  relied  upon  the  agent  of  plaintiffs 
to  look  after  them  and  reqaest  the  defendant  to  water  them 
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when  necessary;  that  defendant's  agents,  servants,  and  em- 
ployees were  at  all  times  ready  and  willing  to  water  said  hogs 
whenever  notified  or  requested  to  do  so ;  that,  if  said  hogs  were 
killed  or  injured  for  want  of  water  or  care,   it  was  through  no 
fault  or  negligence  on  the  part  of  the  defendant,  but  that  the 
same  occurred  wholly  and  solely  on  account  of  the  negligence 
of  plaintiffs'  agent  in  not  looking  after,  caring  for,  and  ascer- 
taining the  condition  of  said  hogs,  and  informing  the  defend- 
ant of  the  necessity  of  watering  them.     A  demurrer  to  the 
portions  of  the  answer  above  referred  to  was  sustained.    The 
trial  resulted  in  a  verdict  and  judgment  for  the  plaintifb,  to 
review  which  the  defendant  had  brought  error  to  this  court 
The  real  question  presented  by  the  record  is  whether  a 
shipper  of  live  stock,  who  agrees  to  look  after  and  care  for  stock 
during  its  transportation,  and  who,  for  the  purpose  of  carry- 
ing out  the  contract,  receives  free  transportation,  can  recover 
for  injuries  to  the  stock,  arising  from  his  own  neglect  to 
properly  care  therefor.     On  behalf  of  the  plaintiffs  it  is  con- 
tended that  the  provision  of  section  4,  art.  11,  of  our  constitu- 
tion, which  provides  that  ''the  liability  of  railroad  corporations 
as  common  carriers  shall  never  be  limited, "  applies  to  cases  of 
this  kind,   and  that  the  railroad  company  is  liable  as  an 
insurer.     It  may  be  granted  that  ordinarily,  and  when  no 
special  agreement  is  made,  it  is  the  carrier's  duty  to  attend  to 
the  watering  of  live  stock  in  such  a  way  as  to  prevent  loss 
from  the  lack  of  it.     So  much  is  conceded  by  the  railway 
company  in  this  case.     It  is  not  thought,  however,  that  this 
liability  is  the  consequence  of  the  contract  being  one  for  car- 
riage.    It  is  just  as  much  the  incident  of  any  other  bailment 
of  a  live  animal.     It  would  be  as  much  the  duty  of  one  who 
should  undertake  to  yard  or  pasture  these  hogs  as  it  would  be 
of  a  transportation  company.     It  is  a  mere  incident  of  the 
possession  and  control  of  another's  live  property.    As  an  in- 
cident, only,  of  the  contract  of  carriage,  and  not  a  necessary 
part  of  it,  there  seems  no  reason  wby  this  duty  may  not  be 
retained  by  the  owner,  where  he  is  taken  along  in  charge,  and 
given  all  necessary  facilities  to  perform  it.     Such  was  the 
allegation  in  this  case.     The  agreement  seems  not  to  have 
been  a  limitation  on  the  liability  of  the  company  as  a  carrier, 
but  a  provision  that  the  incidental  duty  as  a  bailee  of  caring 
for  this  stock  should  not  devolve  upon  the  company,  in  con- 
sideration of  its  taking  the  owner  along  free  of  charge,  and 
furnishing  him  with  facilities  for  attending  to  it.    There 
seems  no  good  reason  for  holding  that  a  carrier  may  not  make 
an  agreement  of  this  character,  as  well  as  a  stable  or  pasture 
keeper  who  should  take  stock  on  condition  that  its  owner 
would  see  to  the  watering  and  care  thereof,  so  long  as  the 
conditions  of  the  transportation  do  not  prevent  its  being  done. 
It  does  not  seem  possible  that  our  constitution  was  intended 
to  prevent  freedom  of  contract  as  to  matters  merely  incidental 
to  the  contract  of  transportation,  and  not  peculiar  or  neo- 
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essary  to  it  Nor  does  such  seem  to  be  the  holdine  io  other 
states  bavins  statutory  provisions  similar  to  onr  constitution. 
Grieve  v.  Railway  Co.,  104  Iowa,  659,  74N.  W.  IQ2;  Oxley  v. 
Railway  Co.,  65  Mo.  629;  Railroad  Co.  v.  Stribline  (Tex. 
Civ.  App.)  34  S.  W.  1002.  In  Grieve  v.  Railway  Co.,  supra, 
the  court  was  dealing;  with  a  statute  as  follows :  "No  contract, 
receipt,  rule  or  regulation  shall  exempt  any  railroad  corpora- 
tion *  *  *  from  the  liability  of  a  common  carrier, 
*  *  *  which  wonld  exifit  had  no  contract  *  *  *  been 
made  or  entered  into."  The  facts  in  that  case  were  very 
similar  to  the  case  at  bar.  It  was  held  that  it  was  competent 
for  the  company  to  employ  the  shipper  to  take  care  of  his 
own  stock,  and  that  he  could  not  recover  for  loss  occasioned  by 
bis  own  neKligence. 

The  citation  of  Nebraska  cases  entirely  fails  to  sbow  that 
this  contract  by  the  owner  to  look  after  the  feeding  and  watet- 
ing  of  his  stock  in  transit  is  one  of  the  limitations  on  the 
carrier's  liability  which  the  constitution  forbids.  In  Railway 
Co.  V.  Vandeventer,  26  Neb.  222,  41  N.  W.  998,  3  L.  R.  A. 
139.  the  contract  held  bad  was  one  requiring  claims  for  dam- 
ages to  be  made  before  the  removal  of  the  stock,  and  limiting 
the  amonot  of  recovery  to  a  specific  sum.  In  Railroad  Co.  v. 
Palmer,  38  Neb.  463.  S6  N.  W.  957,  22  L.  R.  A.  335,  the  con- 
tract was  an  agreement  limiting  the  liability  to  injury  on 
defendant's  own  lines.  In  Railroad  Co.  v.  Marston,  30  Neb. 
241,  46  N.  W.  485,  the  validity  of  the  agreement  was  expressly 
stated  to  be  not  considered.  In  Railroad  Co.  v.  Gardiner,  Si 
Neb.  70,  70  N.  W.  S08,  the  contract  limiting  the  amount  of 
liability  to  a  specific  sum  on  a  horse  shipped  from  Illinois  was 
held  bad,  although  good  in  that  state.  And  Railroad  Co.  v. 
Witty,  32  Neb.  275.  49  N.  W.  183,  29  Am.  St.  Rep.  436.  it  is 
cited  as  holding  the  same  conclusion.  We  are  cited  to  no 
Nebraska  case  expressly  passing  upon  the  kind  of  agreement 
presented  by  the  case  at  bar,  but  in  Railroad  Co.  v.  Williams, 
%i.  N.  W.  832,  >;5  L.  R.  A.  289,  this  court  declares,  "The  rule 
is  not  doubted  that,  where  the  owner  is  in  charge  of  his  stock 
in  transit,  the  burden  is  on  bim  to  show  a  loss  caused  by  the 
carrier's  negligence."  Evidently,  if  to  recover  the  owner 
most  show  the  carrier's  neglifence,  the  latter  is  not  chargeable 
simply  as  an  insurer.  It  is  equally  evident  that,  if  the  car- 
rier's negligence  must  be  shown,  a  loss  caused  by  the  shipper's 
own  default  cannot  be  recovered  for. 

It  is  not  thought  necessary  to  discuss  further  the  questions 
relating  to  instructions  and  the  admission  of  evidence.  The 
errors  complained  of  in  these  respects  seem  to  grow  out  of 
the  conception  of  the  trial  court  that  the  contract  in  question 
is  entirely  void. 

We  think  it  entirely  competent  for  a  carrier,  where  tbe 
owner  or  his  employee  is  carried  for  that  purpose,  and  where 
ample  facilities  are  furnished  the  shipper  to  do  so,  to  agree 
with  bim  to  look  after,  feed,  and  water  his  stock  in  transit. 
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It  follows,  therefore,  that  the  conrt  erred  in  sustaining  the 
demurrer  to  the  answer,  and  rejecting  the  evidence  of  the 
contract.  We  therefore  recommend  that  the  judgment  be  re> 
versed,  and  the  cause  remanded  to  the  district  court  for  a 
new  trial. 

HASTINGS  and  KIRKPATRICK,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
the  cause  remanded. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Morris. 

[Supreme  Court  of  Kansas ,  Oct,  ii^  1^2,) 

[70  Pac.  Rep.  651.] 
Jurisdiction. 

By  the  act  of  February  27, 1895,  the  general  provisions  of  the  statate 
then  in  existence,  conferring^  jurisdiction  upon  the  supreme  court,  were 
not  repealed,  but  suspended  during  the  existence  of  the  courts  of  ap- 
peals, and  immediately  upon  the  expiration  of  such  courts  of  appeals 
such  provisions  became  operative,  and  as  if  no  such  act  had  been 
passed. 

Common  Carriers — Limiting  Liability.* 

While  a  common  carrier  cannot  stipulate  ag-ainst  its  own  negligence, 
it  may,  for  a  valuable  consideration,  contract  that,  if  damage  results  to 
the  shipper  by  reason  of  its  negligence,  or  the  negligence  of  its  agents, 
servants,  or  employees,  such  shipper  shall  give  notice  of  the  damage 
within  a  reasonable  time. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Kingman  county;  P. 
B.  Gillett,  Judge. 

Action  by  T.  E.  Morris  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

For  former  opinion,  see  67  Pac.  837. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
C.  W.  Faircbild,  for  defendant  in  error. 

GREENE,  J.  In  writing  the  opinion  of  the  court  in  this 
case  we  are  paying  a  tribute  to  the  learning  of  our  lately 
deceased  associate.  Justice  Ellis.  Last  April  this  cause  was 
dismissed  by  this  court  in  an  opinion  written  by  him,  holdioff 
that  it  had  no  jurisdiction  over  this  litigation.  In  that  opin- 
ion he  did  not  concur.  His  insistence  that  the  court  had 
made  a  mistake  greatly  influenced  it  in  granting  a  rehearing;, 
and  finally  in  overruling  its  former  opinion,  and  in  now  adopt- 
ing the  views  then  entertained  by  him. 

This  was  an  action  to  recover  damages  claimed  to  have  been 
sustained  by  the  plaintiff,  resulting  from  the  negligence  of  the 
railway  company,  its  agents  and  servants,  in  the  shipment  of 

*See  foot-note  appended  to  Southern  Ry.  Co.  v.  Adams  (6a.),  4R.  R> 
R.  912,  27  Am.  &  ^ng,  R.  Cas.,  N.  S.,  912. 
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two  cars  of  cattle  from  Kansas  City  to  Spivey,  Ran.  The 
cause  was  tried  at  the  November,  IQOO,  term  of  the  district 
coart  of  Kingman  connty.  A  motion  for  a  new  trial  was  over- 
ruled, and  on  January  26^  1901,  final  judgment  for  $250  was 
rendered  for  plaintiff.  The  defendant  below  prosecutes  this 
proceeding  in  error. 

The  defendant  in  error  challenges  the  jurisdiction  of  this 
court  on  the  mrounds  that  his  judgment  became  final  on  Jan- 
nary  26th,  and  that  this  court  did  not  have  jurisdiction  at  that 
time  to  entertain  proceedings  in  error  to  review  a  judgment  of 
the  district  court  where  the  amount  in  controversy  was  less 
than  $2,000.  In  the  former  opinion  it  was  held  that:  ''The 
law  of  189s  creating  appellate  courts  by  granting  to  such 
courts  exclusive  appellate  jurisdiction  in  ordinary  civil  actions 
'where  the  amount  or  value'  did  not  exceed  two  thousand 
dollars,  and  by  repealing  all  acts  and  parts  of  acts  inconsistent 
therewith,  devested  the  supreme  court  of  jurisdiction  in  such 
cases,  and  after  the  expiration  of  the  courts  of  appeals  on  the 
second  Monday  of  January,  1901,  the  former  jurisdiction  of 
the  supreme  court  did  not  revive,  and  was  not  restored  until 
the  adoption  of  chapter  278,  Laws  1901,  which  took  effect  on 
March  5,  igoi."  With  this  view  then  entertained  by  the 
court,  the  cause  was  dismissed.  Afterwards,  upon  application 
of  the  plaintiff  in  error,  a  rehearing  was  granted,  and  a  reargu- 
ment  ordered  upon  the  following  propositions:  "(i)  Is  the 
act  of  March  5,  chapter  278,  Laws  1901,  in  expressed  terms 
retroactive?  (2)  If  so,  does  your  case  fall  within  the  following 
terms  of  that  act?  That  is,  does  such  act  create  a  distinction 
between  judgments  rendered  prior  to  January  14,  1901,  and 
those  subsequently  rendered?  (3)  If  so,  did  the  legislature 
have  the  power  to  pass  a  retrospective  act  granting  the  right 
to  prosecute  an  appeal  or  proceeding  in  error  from  a  final 
judgment,  there  being  no  prior  law  granting  the  right  to  pros- 
ecute an  appeal  or  proceeding  in  error  from  such  final  judg- 
ment to  this  court?"  After  this  argument  the  justices  were 
unable  to  agree  that,  if  it  were  conceded  the  act  of  1901  is  in 
expressed  terms  retroactive,  and  the  present  case  within  the 
saving  clause  of  the  act,  the  legislature  had  the  power  to  pass 
a  retrospective  statute  granting  the  right  to  prosecute  an 
appeal  or  a  proceeding  in  error  from  a  final  judgment.  The 
importance  of  the  question,  involving  as  it  did  a  great  number 
of  cases,  and  the  insistence  of  Justice  Ellis  that  the  court  in 
its  former  opinion  had  misconstrued  the  act  of  1895,  led  the 
court  to  a  re-examination  of  that  act,  after  which  it  is  now  of 
the  opinion  that  its  original  opinion  was  not  a  correct  inter- 
pretation thereof.  Pertinent  to  a  better  understanding  of  that 
act,  as  applied  to  the  question  under  consideration,  are  the 
following  constitutional  and  statutory  provisions:  Section  3, 
art.  3,  Const.,  provides:  "The  supreme  court  shall  have 
original  jurisdiction  in  proceedings  in  quo  warranto,  man- 
damus, and  habeas  corpus ;  and  such  appellate  jurisdiction  as 
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may  be  provided  by  law."  Section  i,  c.  27,  Gen.  St  1868,  is 
as  follows:  ''The  supreme  court  shall  be  a  court  o{  record, 
and  in  addition  to  the  original  jurisdiction  conferred  by  the 
constitution,  shall  have  jurisdiction  in  all  cases  of  appeal  and 
proceediuRS  in  error  from  the  district  court  and  other  courts, 
in  such  manner  as  may  be  provided  by  law. ' '  Section  S42,  c. 
80,  Gen.  St.  1868,  reads:  ''The  supreme  court  may  reverse, 
vacate  or  modify  a  judgment  of  the  district  court  for  errors 
appearing  in  the  record. ' '  The  only  modification  of  this  gen- 
eral appellate  jurisdiction  found  in  the  statutes  prior  to  the 
passage  of  chapter  96  of  the  Laws  of  189s,  is  chapter  24s, 
Laws  1889,  which  provides:  ''No  appeal  or  proceeding  in 
error  shall  be  had  or  taken  to  the  supreme  court  in  any  civil 
action  unless  the  amount  or  value  in  controversy,  exclusive  of 
costs,  shall  exceed  one  hundred  dollars  ($100),  except  in  cases 
involving  the  tax  or  revenue  laws,  or  the  title  to  real  estate, 
or  an  action  for  damages  in  which  slander,  libel,  malicious 
prosecution  or  false  imprisonment  is  declared  upon,  or  the 
constitution  of  this  state,  or  the  constitution,  laws  or  treaties 
of  the  United  States,  and  when  the  judge  of  the  district  or 
superior  court  trying  the  case  involving  less  than  one  hundred 
dollars  ($100)  shall  certify  to  the  supreme  court  that  the  case 
is  one  belonging  to  the  excepted  classes."  It  will  thus  be 
seen  that  up  to  the  time  of  the  passage  of  chapter  96,  Laws 
1895,  creating  the  courts  of  appeals,  the  supreme  court  had 
general  appellate  jurisdiction  in  all  civil  actions,  except  those 
enumerated  in  chapter  24s,  Laws  1889.  If  this  court  has  no 
jurisdiction  to  hear  and  determine  the  proceedings  in  error  in 
the  present  case,  it  is  by  reason  of  the  provisions  of  chapter 
96,  Laws  189$,  above  referred  to.  Section  i  of  this  act  reads: 
"Except  as  herein  otherwise  declared  the  jurisdiction  of  the 
supreme  court,  and  the  procedure  therein,  shall  be  as  is  now 
provided  by  law."  It  becomes  important,  therefore,  to  ascer- 
tain the  exceptions  contained  in  this  act. 

"Sec.  9.  Said  courts  of  appeals,  within  their  respective 
divisions,  shall  have  original  jurisdiction,  concurrent  with  and 
to  the  same  extent  as  is  now  given  by  law  to  the  supreme 
court  in  quo  warranto,  mandamus  and  habeas  corpus.    They 
shall  also  have  exclusive  appellate  jurisdiction  as  now  allowed 
by  law  in  all  cases  of  appeal  from  convictions  for  misdemeanor 
in  the  district  and  the  courts  of  record ;  also  in  all  proceed- 
ings in  error,  as  now  allowed  by  law  taken  from  orders  and 
decisions  of  the  district  and  other  courts  of  record,  or  the 
judge  thereof,  except  probate  courts,  in  civil  actions  before 
final  judgment,  and  from  all  final  orders  and  judgments  of 
such  courts,  within  their   respective   divisions,  where  the 
amount  or  value  does  not  exceed  two  thousand  dollars,  ex- 
clusive of  interest  and  costs.     *     *    *    AH  other  cases  of 
appeal  and  proceedings  in  error  shall  be  taken  as  now  pro- 
vided by  law." 

"Sec.  17.  The  terms  of  the  judges  so  elected  shall  coo- 


Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        591 

Atchison,  etc.,  Ry.  Co.  v.  Morris 

mence  on  the  second  Monday  in  Janoacy,  1897,  and  continue 
for  the  term  of  four  years  and  until  the  second  Monday  in 
Jannaryt  1901,  on  which  date  said  court  shall  expire." 

''Sec.  21.  When  the  courts  of  appeals  shall  cease  to  exist 
by  limitation  of  law,  all  cases  then  pending  and  undetermined 
therein  shall  be  certified  and  delivered  by  the  clerks  of  said 
courts  to  the  clerk  of  the  supreme  court.    *    *    * 

''Sec.  22.  All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed." 

Transposing  this  section,  it  would  read,  "The  jurisdiction 
and  procedure  in  the  supreme  court  shall  remain  as  now  pro- 
vided by  kw,  except  as  herein  otherwise  declared."  The 
exceptions  are  declared  in  section  9,  and  are:  (i)  That, 
instead  of  the  supreme  court  having  exclusive  original 
jurisdiction  in  cases  of  quo  warranto,  mandamus,  and 
habeas  corpus,  it  shall  have  concurrent  original  jurisdic- 
tion with  the  courts  of  appeals;  (2)  and,  instead  of  having 
exclusive  appellate  jurisdiction  in  appeals  from  convic- 
tions for  misdemeanors  from  the  district  and  other  courts 
of  record,  it  is  devested  entirely  of  any  appellate  juris- 
diction in  such  proceedings ;  (3)  it  was  devested  generally 
of  jurisdiction  in  all  proceedings  in  error  from  the  district  and 
other  courts,  except  the  probate  court,  in  civil  actions  before 
final  judgment,  and  from  all  final  orders  and  judgments  of 
such  courts  within  their  respective  divisions,  where  the 
amount  or  value  in  controversy  did  not  exceed  $2,000,  exclu- 
sive of  interest  and  costs.  The  present  litigation,  by  reason 
of  the  amount  involved,  falls  within  the  classes  enumerated  in 
the  third  subdivision  of  section  9,  as  above  expressed.  The 
jurisdiction  of  which  the  supreme  court  was  devested  by 
the  act  was  conferred  upon  the  courts  of  appeals,  and  by  the 
terms  of  section  17  it  was  provided  that  such  courts  should 
expire  on  the  second  Monday  in  January,  1901.  Was  it  the 
intention  of  the  legislature  to  permanently  devest  the  supreme 
court  of  appellate  jurisdiction  in  all  that  class  of  cases 
enumerated  in  the  act,  or  did  it  only  intend  that  such  juris- 
diction should  be  suspended  during  the  existence  of  the  courts 
upon  which  it  was  conferred?  There  are  no  provisions  in  the 
act  conferring  jurisdiction  of  these  cases  upon  any  other  court 
after  the  expiration  of  the  courts  of  appeals.  We  are  there- 
fore of  the  opinion  than  the  legislature  only  intended  to  sus- 
pend the  operation  of  the  general  provisions  of  the  statute 
daring  the  life  of  the  courts  of  appeals,  and  that  upon  the  expi- 
ration of  such  courts,  in  the  absence  of  any  statute  further 
staying  the  operation  of  such  provisions,  they  became  at  once 
operative  and  effective,  and  the  jurisdiction  of  the  supreme 
court  over  all  classes  of  litigation  enumerated  in  the  act  of 
189s  immediately  thereafter  attq^ched  and  became  reinstated 
as  if  no  such  act  had  been  passed. 

It  is  argued  that  section  22  repeals  all  provisions  of  the 
statute  conferring  jurisdiction  on  the  supreme  court,  and,  as 
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that  conrt  can  only  exercise  such  jurisdiction  as  is  ezpresslr 
conferred  upon  it  by  statute,  therefore  a  new  act  is  necessary 
to  restore  this  lost  jorisdiction.  There  is  little  force  in  this 
arfniment.  The  laneuase  in  section  22  is,  ''All  acts  and  parts 
of  acts  inconsistent  with  this  act  are  hereby  repealed."  This 
is  not  a  general  repeal  of  all  former  statutes,  but  only  such  as 
might  in  any  way  interfere  with  the  operation  of  the  act  of 
which  it  is  a  part 

The  former  judgment  written  herein  is  overruled,  and  the 
motion  to  dismiss  is  also  overruled. 

The  cattle  in  question  were  shipped  under  a  contract,  which 
contained,  among  others,  the  following  conditions:    ''In  order 
that  any  loss  or  damage  to  be  claimed  by  the  shipper  may  be 
fairly  and  fully  investigated  and  the  fact  and  nature  of  such 
claim  or  loss  preserved  beyond  dispute  and  by  the  best  evi- 
dence, it  is  agreed  that,  as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  any  loss  or  injury  to  his  said  stock 
during  the  transportation  thereof,  or  at  any  place  or  places 
where  the  same  may  be  loaded  or  unloaded  for  any  purpose  on 
the  company's  road,  or  previous  to  loading  thereof  for  ship- 
ment, the  shipper  or  his  agent  in  charge  of  the  stock  will  give 
notice  in  writing  of  his  claim  therefor  to  some  officer  of  said 
company,  or  to  the  nearest  station  agent,  or,  if  delivered  to 
consignee  at  a  point  beyond  the  company's  road,  to  the  nearest 
station  agent  of  the  last  carrier  making  such  delivery,  before 
such  stock  shall  have  been  removed  from  the  place  of  desti- 
nation above  mentioned,  or  from  the  place  of  delivery  of 
the  same  to  the  consignee,  and  before  such  stock  shall  have 
been  slaughtered  or  intermingled  with  other  stock,  and  will 
not  move  such  stock  from  said  station  or  stock  yards  until  the 
expiration  of  three  hours  after  the  giving  of  such  notice;  and 
a  failure  to  comply  in  every  respect  with  the  terms  of  this 
clause  shall  be  a  complete  bar  to  any  recovery  of  any  and  all 
such  damage."    The  plaintiff  removed  the  cattle  from  the 
station  at  Spivey  to  his  pasture  in  the  country  without  giving 
notice  of  any  injury.     To  avoid  this  obligation  on  his  part, 
he  alleged  in  his  reply  that  the  injuries  for  which  he  sued  to 
recover  were  not  discovered  by  him  before  removing  the  cattle 
from  the  yards,  nor  in  time  to  have  complied  with  the  pro- 
visions of    the    shipping    contract.     Upon  the  issues  thos 
joined,  testimony  was  offered  both  to  sustain  and  controvert 
the  contention  of  plaintiff.    Testimony  was  also  offered  tend- 
ing to  show  that  the  injuries  sustained  by  the  cattle  were  soch 
as  would  naturally  occur    in  shipping,  and  were  known  to 
plaintiff  when  they  were  removed  from  the  yards.     The  ship- 
ping contract  in  question,  like  any  other  contract,  shouM  be 
construed  in  the  light  of  surrounding  circumstances,  and  with 
a  view  to  carrying  into  effect  the  actual  intention  of  the 
parties.     It  cannot  be  said  that  the  company   expected  the 
shipper  would  be  compelled  to  notify  it  within  three  hoars 
after  the  arrival  of  the  cattle  of  any  injuries  which  they  had 
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sustained  which  were  not  observable;  nor  can  it  be  assumed 
that  the  shipper  contemplated,  when  signing  the  contract, 
that  he  was  bound  to  such  unreasonable  requirements.  The 
plaintiff  was  bound  by  the  conditions  in  the  contract,  and  he 
coald  not  recover  for  any  injuries  sustained  by  the  cattle 
which  were  obvious  when  the  cattle  were  turned  over  to  him, 
or  which  a  reasonably  careful  man  similarly  situated  would 
have  observed,  until  he  fully  complied  with  the  conditions  of 
the  contract  by  giving  the  stipulated  notice.  Whether  the 
cattle  sustained  any  injury  by  reason  of  the  negligence  of  the 
company,  its  agents  or  employees,  or  whether  such  injuries, 
if  sustained,  were  discoverable  by  the  defendant  before  re- 
moving them  from  the  yards  at  Spivey,  were  questions  of  fact, 
which  the  jury,  upon  conflicting  evidence,  found  against  the 
plaintiff  in  error.  Such  findings  will  not  be  examined,  nor 
the  evidence  weighed,  by  this  court,  when  it  appears  that  every 
material  and  essential  fact  necessary  to  sustain  the  findings 
is  supported  by  some  evidence,  although  it  may  be  weak  and 
conflicting. 

The  court,  among  its  other  instructions,  gave  the  following: 
"No.  7.  By  special  contract  the  liability  of  a  common  car- 
rier may  be  limited,  but,  while  this  is  true,  it  cannot  stipulate 
against  its  own  negligence,  and,  if  it  is  guilty  of  negligence, 
it  is  liable  therefor  notwithstanding  the  terms  of  the  written 
contract  that  may  have  been  entered  into.  A  special  con- 
tract was  entered  into  in  this  case  concerning  the  S7  head  of 
cattle  claimed  to  have  been  shipped  by  Mr.  Morris,  and  both 
the  plaintiff  and  defendant  are  bound  by  that  contract ;  and 
the  plaintiff,  under  the  terms  of  said  contract,  cannot  recover 
in  this  action.  But  if  you  find  from  the  evidence  in  the  case 
that  the  defendant  in  the  shipment  of  said  cattle  was  guilty  of 
negligence,  then  it  cannot  protect  itself  from  liability  by  the 
terms  of  the  contract,  and  is  liable  in  this  action  for  such  an 
amount  as  you  find  from  the  evidence  the  plaintiff  has  been 
damaged  by  the  negligence  of  the  railroad  company  in  the 
transportation  of  said  cattle. "  Complaint  is  made  that  this 
instruction,  in  effect,  was  that,  if  the  cattle  were  injured 
through  the  negligence  of  the  railway  company,  its  agents,  or 
employees,  the  plaintiff  ought  to  recover  for  such  injuries  re- 
gardless of  his  compliance  with  the  conditions  of  the  ship- 
ping contract.  If  this  instruction  stood  alone,  or  if  it  was 
not  made  plain  by  other  instructions  that  the  court  did  not 
have  in  mind,  and  did  not  intend  to  express  to  the  jury,  this 
idea,  such  instruction  would  be  erroneous;  but  upon  an  ex- 
amination of  the  other  instructions  it  is  easily  discoverable 
that  the  court  was  not  stating  a  rule  applicable  to  the  cause 
on  trial,  but  was  trying  to  formulate  and  state  the  general 
principle  that  a  common  carrier  cannot  stipulate  against  its 
own  negligence. 

In  connection  with  the  above  instruction,  the  court  gave 
the  following:    "No.  lo.  The  contract  of  shipment  in  this 

5  K  R  R— 38 
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case  contains  the  following  clause:  4n  order  that  any  loss  or 
damage  to  be  claimed  by  the  shipper  may  be  fally  and  faiirly 
investigated,  and  the  fact  and  nature  of  said  loss  be  preserved 
beyond  dispute  and  by  the  best  evidence*  it  is  agreed  as  a 
condition  precedent  to  his  right  to  recover  any  damage  for  a 
loss  or  injury  to  his  said  stock  during  the  transportation 
thereof,  the  shipper,  or  his  agent  in  charge  of  said  stock,  will 
give  notice  in  writing  of  his  claim  therefor  to  some  officer  of 
the  company,  or  to  the  nearest  station  agent,  before  said  stock 
shall  have  been  removed  from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the  same  to  the 
consignee. '  In  this  connection  I  say  to  you  that  if  yon  find 
from  the  evidence  in  this  case  that  the  cattle  in  question,  at 
the  time  that  they  were  unloaded,  were  then  injured*  or  had 
been  injured  on  the  trip  from  Kansas  City  to  Spivey  by  the 
negligence  of  the  railroad  company  in  transporting  them,  and 
that  the  plaintiff,  Morris,  had  knowledge  of  such  injuries,  and, 
having  said  knowledge,  he  unloaded  said  cattle,  and  removed 
the  same  from  the  place  of  destination  without  giving  the 
notice  in  writing  provided  for  in  the  section  of  the  contract 
above  quoted,  the  removal  of  the  said  cattle  in  violation  of 
the  provisions  of  the  said  section  of  the  said  contract  would  be 
a  complete  bar  to  his  right  to  recover  in  this  action  for  any 
damages  which  he  may  have  sustained  by  reason  of  the  negli- 
gence of  the  company  in  the  shipping  of  the  said  cattle;  but 
this  would  not  apply  to  damages  which  he  may  have  sustained 
which  he  did  not  know  of,  and  were  not  readily  to  be  seen." 
While  the  contention  of  plaintiff  in  error  in  regard  to  this 
proposition  is  not  without  force,  it  appears  to  us,  however, 
that,  as  the  jury  in  the  last  above  instruction  was  plainly  and 
distinctly  informed  that  the  plaintiff  could  not  recover  for  anj 
injuries  which  were  easily  discoverable,  or  which  were  known 
to  him  before  removing  the  cattle,  and  within  time  to  have 
given  the  notice  as  stipulated  in  the  shipping  contract,  and  as 
it  appears  from  the  pleadings  that  the  plaintiff  was  not  seek- 
ing to  recover  for  injuries  that  were  discoverable,  or  which  he 
had  discovered  prior  to  removing  the  cattle,  or  within  time  to 
give  such  notice,  it  cannot  be  said  the  instruction  was  prej- 
udicial. 
The  judgment  of  the  court  below  is  affirmed. 

BURCH,  J.,  not  sitting.    All  the  other  justices  concorring. 


Duell  v.  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Wisconsin^  Nov,  ii^  1902.) 

[92  N.  W.  Rep.  269.] 

Injury  to  Passenger— Safe  Place  to  Alight— Pleading. 

Where  a  complaint  charged  that  the  place  provided  by  a  carrier  for 
plaintiff  to  alight  was  not  a  safe  and  proper  place,  in  that  the  platform 
was  too  high  and  too  far  from  the  car  step,  and  not  aafficiently  lighted, 
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and  in  that  defendant's  brakeman  had  no  lantern  and  gave  no  warning ^ 
etc.,  and  the  brakeman  did  not  offer  to  assist  plaintiff,  the  alleg'ation  of 
want  of  lifirlit  was  bnt  one  of  the  elements  in  which  the  platform  was 
alleged  to  be  defective  ;  and  hence  defendant  was  not  entitled  to  judg- 
ment on  a  special  verdict  finding  that  the  platform  was  reasonably  aafei 
and  that  the  brakeman  did  have  a  lantern. 

Same — Negligence — Conjunctive  Statement — Evidence. 

The  fact  that  the  acts  of  negligence  causing  injury  to  a  passenger 
are  alleged  conjunctively  does  not  require  plaintiff  to  prove  that  all  the 
elements  of  negligence  concurred  to  produce  the  injury. 

Same— Duty  to  Light  Platform.* 

A  carrier's  duty  to  use  ordinary  care  to  provide  and  maintain  safe 
alighting  places  for  passengers  is  not  fully  discharged  by  providing  a 
reasonably  safe  platform,  and  if  a  traveler  is  injured  in  alighting  on  a 
reasonably  safe  platform,  by  reason  of  want  of  proper  light,  the  carrier 
is  liable  therefor. 

Same — Failure  to  Light  Platform — Sufficiency  of  Evidence. 

Where  a  passenger's  testimony  that  the  platform  provided  for  passen- 
gers to  alight  was  not  well  lighted,  and  that  the  brakeman  did  not  offer 
to  assist  her  in  alighting,  and  had  no  lantern,  was  contradicted,  and  the 
jury  found  that  the  platform  was  reasonably  safe,  and  that  the  brake - 
man  had  a  lantern  and  offered  to  assist  plaintiff,  and  the  evidence  estab- 
lished that  there  were  several  lights  on  or  near  the  platform,  a  finding 
that  the  platform  was  not  sufficiently  lighted  to  enable  plaintiff  to  alight 
in  safety,  which  was  the  proximate  cause  of  her  injury,  was  contrary  to 
the  evidence. 

Appeal  from  circuit  coart,  Lincoln  county;  W.  C.  Silver- 
thorn,  Judge. 

Action  by  Katherine  S.  Duell  against  the  Chicago  &  North- 
western Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

The  purpose  of  this  action  is  to  recover  damages  claimed 
to  have  been  sustained  by  plaintiff  while  alighting  from  one 
of  defendant's  passenger  trains  at  Eland  Junction,  Wis.,  about 
3  o'clock  in  the  morning  of  June  lo,  1900.  The  negligence  al- 
leged was  that  the  place  where  the  car  stopped  and  where  plain- 
tiff was  to  alight  was  not  a  safe  or  proper  place,  in  that  the  plat- 
form was  too  high  and  too  far  from  the  car  step;  in  that  there 
was  no  light  at  or  near  the  platform ;  in  that  defendant's  brake- 
man  had  no  lantern  and  gave  no  warning,  and  the  place  was  so 
shrouded  in  darkness  that  plaintiff  was  unable  to  distinguish 
the  location  of  the  platform  and  the  distance  from  the  step. 
All  negligence  was  denied  by  the  answer.  The  plaintiff 
testified  to  the  absence  of  light,  and  that  because  she  could 
not  see  the  platform,  in  attempting  to  alight,  her  toe  only 
struck  the  platform,  and  she  slipped  and  was  injured.  The 
defendant's  testimony  showed  that  the  distance  from  the  edge 
of  the  platform  to  the  lower  step,  on  an  angle,  was  9  inches. 
The  step  was  4i  inches  higher  than  the  platform,  and  the 
distance  between  the  edge  of  the  platform  and  the  step,  on  a 
line  extending  horizontally  from  the  platform,  was  7$  inches. 
Defendant's  testimony  also  showed  that  the  defendant's  brake- 

*See  monograph  appended  to  Muhlhause  v,  Monongahela  St.  Ry.  Co«. 
(Pa.),  2  R.  R.  R.  131,  25  Am.  A  Eng.  R.  Cas.,  N.  S.,  131. 
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man  was  at  the  place  with  a  lighted  lantern  and  attempted  to 
assist  plaintiff  in  alighting,  that  the  cars  were  lighted,  and  the 
depot  lighted ;  and  that  there  was  a  lamp  on  a  post  less  than 
30  feet  distant,  and  one  on  the  side  of  the  depot  near  the 
baggage-room  door,  besides  other  lights  farther  away.  A 
motion  by  defendant  to  direct  a  verdict  in  its  favor  was  denied. 
The  following  special  verdict  was  rendered:  ''Question  No. 
I.  Was  the  plaintiff  injured  on  the  loth  day  of  June,  1900,  at 
the  station  of  Eland  Junction,  while  alighting  from  the  train 
of  the  defendant?  Answer  to  question  No.  i  (by  the  Court). 
Yes.  Question  No.  2.  Was  the  platform  in  question  so  con- 
structed as  to  be  reasonably  safe  for  passengers  to  alight  upon 
and  from  trains  at  the  point  where  the  accident  occurred  to 
the  plaintiff?  Answer  to  question  No.  2  (by  the  Court).  Yes. 
Question  No.  3.  When  the  plaintiff  descended  the  steps  of 
the  coach  towards  the  depot  platform,  was  the  brakeman 
of  the  defendant  company  standing  upon  the  depot  platform  at 
the  steps  of  the  coach  which  plaintiff  was  descending,  ready 
and  willing  to  assist  the  plaintiff?  Answer  to  Question  Na  3 
(by  the  Q>urt).  Yes.  Question  No.  4.  Did  the  brakeman 
then  and  there  have  a  lighted  lantern  ?  Answer  to  question 
No.  4.  Yes.  Question  No.  5.  Did  the  brakeman  then  and 
there  offer  to  assist  the  plaintiff?  Answer  to  Question  No.  $. 
Yes.  Question  No.  6.  Did  the  plaintiff  decline  the  assistance 
of  the  brakeman  ?  Answer  to  Question  No.  6.  No.  Question 
No.  7.  Was  the  station  platform,  at  the  point  where  the 
accident  happened  to  the  plaintiff,  sufficiently  lighted  to 
enable  the  plaintiff,  in  the  exercise  of  ordinary  care,  to 
descend  from  the  car  steps  to  the  station  platform  witfi  rea- 
sonable safety?  Answer  to  Question  No.  7.  No.  Question 
No.  8.  If  you  answer  question  No.  7  'No,'  then  was  such 
insufficiency  of  light  the  proximate  cause  of  the  injury  plain- 
tiff sustained?  Answer  to  Question  No.  8.  Yes.  Question 
No.  9.  If  you  answer  question  No.  8  'Yes,'  then  ought  the 
defendant  reasonably  to  have  foreseen  that  a  person  might  be 
injured  in  getting  off  the  cars  in  the  nighttime  onto  the  station 
platform  at  the  point  in  question,  under  all  the  circumstances 
and  conditions  in  which  plaintiff  alighted?  Answer  to  Ques- 
tion No.  9.  Yes.  Question  No.  10.  Was  the  plaintiff  guilty 
of  any  want  of  ordinary  care  which  proximately  contributed 
to  the  injury  she  sustained?  Answer  to  Question  Na  la 
No.  Question  No.  11.  If  the  court  shall  be  of  the  opinion 
that  the  plaintiff  should  recover  upon  this  special  verdict,  at 
what  sum  do  you  assess  plaintiff's  damages?  Answer  to 
Question  No.  11.  $1,500."  The  defendant  made  a  motion 
to  strike  out  the  answers  to  questions  6,  7,  8,  9,  and  10,  and 
for  judgment,  and,  in  case  that  was  denied,  for  a  new  trial, 
which  was  denied,  and  duly  excepted  to.  Exceptions  were 
also  duly  filed  to  the  charge.  Judgment  was  entered  for  plain- 
tiff, from  which  the  defendant  takes  this  appeal 
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Edward  M.  Hyzer,  for  appellant. 
Flett  &  Porter,  for  respondent 

BARDEEN,  J.  (after  stating  the  facts).  It  is  conceded  by 
respondent  that  the  judgment  most  be  reversed  because  of 
error  in  the  judge's  charge.  The  appellant,  however,  insists 
that  the  judgment  should  be  reversed  and  judgment  should  be 
directed  by  this  court  in  accordance  with  its  motion  in  the 
coort  below.  In  support  of  this  contention  it  is  argued  that 
the  real  negligence  charged  was  a  defective  or  improper  plat- 
form, and  failure  of  the  brakeman  to  caution  plaintiff  at  the 
time  she  was  alighting ;  that  the  allegations  of  want  of  light 
was  but  one  of  the  elements  of  negligence,  put  in  by  way  of 
inducement,  to  make  effective  and  operative  the  alleged 
defective  platform,  and  the  failure  of  the  brakeman  to  assist 
plaintiff.  We  cannot  agree  with  this  contention.  To  so  con- 
strne  the  complaint  would  be  to  exclude  several  material 
allegations,  and  do  injustice  to  the  plain  intent  of  the  pleader. 
The  place  where  plaintiff  was  required  to  alight  was  alleged 
to  bean  improper  place,  for  a  number  of  reasons;  that  is, 
defendant  was  guilty  of  negligence  in  several  respects  men- 
tioned. Among  others  was  the  failure  to  keep  the  place  prop- 
erly lighted.  While  alleged  conjunctively,  we  do  not  think 
plaintiff  was  compelled  to  prove  that  all  of  the  elements  of 
negligence  so  alleged  concurred  in  producing  the  injury  she 
sustained.  It  was  undoubtedly  defendant's  duty  at  least  to 
use  ordinary  care  and  prudence  to  provide  and  maintain  safe 
alighting  places  for  passengers.  McDermott  v.  Raihroad  Co., 
82  Wis.  246,  52  N.  W.  85.  Its  duty  may  not  be  fully  dis- 
charged by  providing  a  reasonably  safe  platform.  If  the 
traveler  is  subjected  to  danger  in  alighting  upon  a  reasonably 
safe  platform  by  reason  of  the  want  of  a  proper  light,  the  car- 
rier may  be  liable  in  damages  if  an  accident  occurs.  As  said 
in  Patten  v.  Raihroad  Co.,  32  Wis.  $24:  ''There  is  no  abso- 
lute rule  as  to  what  constitutes  negligence  in  a  case  like  this. 
Whether  there  was  a  want  of  such  care  and  prudence  as  the 
company  should  exercise  in  a  particular  case,  in  not  having  a 
light  in  or  about  the  depot  when  the  plaintiff  left  the  train,  is 
not  a  question  of  law,  but,  rather,  of  law  and  fact. ' '  We 
think  there  was  enough  in  the  complaint  to  warrant  the  court 
in  submitting  to  the  jury  the  question  of  defendant's  negli- 
l^ence,  arising  from  want  of  lights  at  the  place  in  question. 

A  more  important  question  arises  on  defendant's  motion  to 
direct  a  verdict,  and  motion  to  correct  the  verdict  and  for 
judgment.  By  reference  to  the  special  verdict,  it  will  be  seen 
that  the  trial  court  determined  that  the  platform  in  question 
was  reasonably  safe,  and  that  defendant's  brakeman  was  ready 
and  willing  to  assist  plaintiff  as  she  alighted.  The  jury  found 
that  the  brakeman  had  a  lighted  lantern,  and  offered  to  assist 
plaintiff.  They  further  found  that  the  platform  was  not  suffi- 
ciently lighted  to  enable  plaintiff  to  alight  in  safety,  which  was 
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the  proximate  cause  of  plaintifi's  injury.     The  only  evidence 
to  support  this  conclusion  was  given  by  plaintiff,  and  was  of 
such  a  character,  in  view  of  the  testimony  of  other  witnesses, 
as  to  lead  the  trial  court  to  remark  that  ''it  is  a  pretty  thin 
case  to  submit  to  the  jury."     The  better  to  understand  the 
bearing  of  the  testimony  of  other  witnesses,  we  quote  plain- 
tiff's statement  of  the  situation:    ''I  did  not  step  on  the  plat- 
form, because  I  could  not  see  it ;  it  was  so  dark.     We  had  no 
light,  the  brakeman  had  no  light,  and  there  was  no  light  near 
the  train ;  near  the  depot ;  near  the  platform.     There  was  no 
light  whatever  on  the  platform  there.    There  were  no  lights 
visible  anywhere  that  I  saw.     No  light  shone  where  I  was 
when  I  got  off.     There  was  a  light  in  the  depot,  after  we  got  in 
the  depot.    That  was  the  only  light  I  saw. ' '    The  jury  have  im- 
peached the  plaintiff  in  one  respect,  by  finding  that  the  brake- 
man  was  there,  ready  and  willing  to  assist,  and  that  he  had 
a  lighted  lantern.    That  fact  is  overwhelmingly  established  by 
the  evidence.     She  is  further  impeached  by  the  fact  that  there 
were  several  other  lights  on  the  platform, — one  within  less 
than  30  feet  from  where  she  was.     There  is  also  evidence  of 
another  light  on  the  side  of  the  depot  near  the  baggage-room 
door.     The  depot  was  lighted ;  there  having  been  lights  in  the 
men's  waiting  room,  office,  woman's  waiting  room,  and  lunch 
room, — all  of  said  rooms  having  one  or  more  windows  toward 
the  train.     The  cars  were  also  lighted.     Several  witnesses 
testified  as  to  the  amount  of  light;  one  saying  that  ''it  was 
not  very  dark" ;  another,  "The  condition  was  so  you  could  see 
the  space  between  the  steps  and  the  platform."    Another 
witness,  who  was  waiting  for  the  arrival  of  the  train,  walked 
up  and  down  the  platform,  and  said  that  it  was  light  enoni^h 
to  see  to  walk.    As  is  usual  in  such  cases,  where  there  is  no 
absolute  standard  of  comparison,  the  witnesses  vary  some- 
what as  to  the  exact    condition.     There    is,   however,  no 
dispute  about  certain  facts  which  impeach  the  plaintiff's  testi- 
mony,  and  render  it  absolutely  certain  she  was  mistaken. 
She  says  there  was  no  light  there  of  any  kind.     It  is  abso- 
lutely certain,  and  the  jury  so  found,  that  the  brakeman  stood 
at  the  steps  with  a  lighted  lantern,  and  attempted  to  assist 
plaintiff.     No  witness  testified  absolutely  as  to  the  amount  of 
light  given  out  by  the  lantern.     It  is,  however,  a  matter  of 
common  knowledge  that  such  lanterns  throw  light  some  little 
distance.     Summing  up  the  situation,  we  have  the  facts  estab- 
lished to  substantial  certainty  that  the  train  was  lighted;  the 
depot  lighted ;  several  lamps  on  the  platform  were  lighted, 
one  of  which  was  within  30  feet  of  the  place  of  the  accident; 
the  brakeman  was  at  the  place  with  a  lighted  lantern ;  and  the 
testimony  of  other  witnesses  that  they  could  see  to  walk  on 
the  platform,  and  see  the  space  between  the  step  and  the  pht- 
form.     Opposed    to  this  is  the  bare  statement  of  plaintiff 
quoted.     Her  statement  being  impeached  by  the  jury's  findinir 
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and  other  established  facts  in  the  case,  we  think  the  conrt 
should  have  granted  the  defendant's  motion  to  strike  ont  the 
answers  to  questions  as  requested,  and  sranted  the  judgment 
for  defendant. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  such  motion  and  to  enter 
judgment  for  defendant     So  ordered 


Indiana  Ry.  Co.  v.  Feirick. 

{Supreme  Court  of  Indiana^  May  27 ^  1909.) 

[64  N.  E.  Rep.  221.] 

Railways— Personal  Injuries— -Person  on  Track — Passenger — Pleading — 
Complaint—Construction.* 
A  complaint  alleged  that  plaintiff,  a  passenger,  told  the  conductor 
where  he  desired  to  go,  and  that,  relying"  on  the  statement  of  the 
conductor,  he  left  the  train  at  the  wrong  point,  and  did  not  aver 
wrong  or  negligence  in  such  act,  or  dereliction  of  duty  to  a  passenger, 
but  alleged  that,  not  knowing  any  other  way  to  reach  his  destination, 
he  started  along  defendant's  road,  and,  while  proceeding  ''with  all  due 
care  and  prudence,  he  struck  his  foot  against  a  stake  that  defendant's 
agents  or  employees  had  carelessly  and  negligently  left  sticking  above 
the  ground,"  and  was  injured,  and  that  his  injury  was  ''wholly  from 
the  aforesaid  carelessness" :  held,  that  the  complaint  was  for  an 
injury,  in  tort,  and  not  on  the  contract  of  carriage,  and,  as  it  did  not 
contend  that  plaintiff  was  wrongfully  put  off  at  such  point,  he  was  a 
trespasser  in  going  on  the  road,  and  the  complaint  did  not  state  a 
cause  of  action. 

Appeal  from  circuit  court,  St.  Joseph  county;  Lucius  Hub- 
bard. Judge. 

Action  by  John  Feirick  against  the  Indiana  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  the  appellate  court  under  the  provisions  of 
the  act  of  March  13,  1901  (section  I337u,  Burns'  Rev.  St 
1901).     Reversed. 

A.  L.  Brick  and  D.  D.  Bates,  for  appellant. 
Hastings  &  Woodward,  for  appellee. 

H ADLEY»  J.  Suit  by  appellee  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  appellant.  It  is 
averred  in  the  complaint  that  the  defendant  is  a  railroad  cor- 
poration, and  owns  and  operates  a  trolley  raihroad  between 
South  Bend,  in  St.  Joseph  county,  and  Goshen,  in  Elkhart 
county,  upon  which,  as  a  common  carrier,  it  transports  pas- 
sengers for  hire  to  and  from  the  cities  and  towns,  and  to  and 
from  a  highway  known  as  the  ''County-Line Road  Crossing,'' 
and  other  highway  crossings  along  its  line,  where  passengers 
desired  to  get  on  or  off  its  cars.  The  complaint  then  pro- 
ceeds:   ''That  at  about  6:30  o'clock  in  the  afternoon  of  Feb- 

*As  to  the  care  required  in  taking  on  and  setting  down  passengers, 
see  foot-note  appended  to  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  Gray 
(Ind.  App.),  4  R.  R.  R.  120,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  120. 
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ruary  24,  1900,  plaintiff  entered  one  of  the  defendant's  cars  at 
the  said  city  of  Goshen  as  a  passenger  from  Goshen  to  the 
aforesaid  and  described  county-line  road  crossing,  and  told 
the  conductor  in  charge  of  said  car  that  his  destination  was 
the  aforesaid  county-line  road  crossing,  and  paid  to  the  said 
conductor  the  amount  demanded  by  him  for  transportation  to 
the  place  where  plaintiff  desired  to  go.    The  plaintiff  was  a 
stranger  along  the  route  of  defendant's  line,  and  depended 
upon  the  knowle($e:e  of  defendant's  agent  or  conductor  in 
charge  of  said  car  as  to  the  location  of  said  road  crossing,  and 
told  the  conductor  of  his  desire  to  get  off  at  the  aforesaid 
crossing;  and  the  conductor  agreed  to  tell  plaintiff  when  the 
car  arrived  at  the  place  where    plaintiff   desired   to  stop. 
Plaintiff  depended  upon  the  defendant's  conductor  to  notify 
him  of  the  arrival  of  the  car  at  the  aforesaid  place.    Some 
time  after  the  car  had  passed  through  the  city  of  Elkhart  on 
its  way  to  plaintiff's  destination,  the  said  conductor  came  to 
plaintiff  and  informed  him  that  the  car  had  arrived  at  the  place 
where  plaintiff  desired  to  stop;  and  plaintiff  relied  on  the  con- 
ductor's statement,  and  acted  in  accordance  with  his  invita- 
tion, and  went  to  the  rear  end  of  the  car  and  stepped  off  onto 
the  ground.    The  car  passed  on  to  its  destination,  the  city  of 
South  Bend.    Aftei:  plaintiff  had  alighted  and  the  car  had 
passed  on,  plaintiff  discovered  that  he  had  been  put  off  at  the 
wrong  road  crossing,  and  at  a  point  where  he  was  an  entire 
stranger  and  entirely  unacquainted.     It  was  a  very  cold  night, 
and  dark  and  stormy,  and  plaintiff  did  not  know  where  he 
was,  except  that  he  was  east  of  the  point  where  he  wanted  to 
stop,  and  did  not  know  of  any  other  route  to  the  said  point 
He  proceeded  west  along  the  line  of  said  street  car  company, 
with  all  due  care  and  caution,  toward  the  said  county-line 
road  crossing,  and,  while  passing  along  the  said  line  with  all 
due  care  and  prudence,  he  struck  his  foot  against  a  stake  that 
defendant's  agents  or  employees  had  carelessly  and  n^ligentlj 
left  sticking  above  the  ground  four  or  five  inches,  and  was 
thrown  to  the  ground,  greatly  lacerating,  bruising,  breaking, 
and  permanently  injuring  plaintiff's  knee.     Plaintiff  further 
avers  that  he  did  not  know  of  any  other  route  to  pursue  after 
he  had  been  put  off  the  car,  nor  could  he  have  known  of  anj 
other,  under  the  circumstances,  and  that  he  did  not  know  said 
stake  was  placed  where  it  was,  but  that  all  of  said  injories, 
disabilities,  pains,  and  sufferings  were  caused  wholly  from  the 
aforesaid  carelessness,  wantonness,  and  negligence  of  defend- 
ant.    Plaintiff  further  avers  that  by  reason  of  said  negligence 
he  has  been  badly  and  permanently  injured,"  etc.    Appel- 
lant's demurrer  to  the  complaint  was  overruled.    Answer, 
the  general  issue.    Trial  by  jury.     Verdict  and  judgment  for 
appellee.     The  view  we  have  taken  of  the  complaint  makes 
it  unnecessary  to  further  state  the  contents  of  the  record. 

The  theory  of  the  pleader  is  obscure.  ^  From  the  nature  of 
the  action,  it  cannot  be  treated  as  a  suit  for  damages  for  a 
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breach  of  contract  of  carriage.  Railroad  Co.  v.  Eaton»  94 
IncL  474»  478,  48  Am.  St.  Rep.  179.  It  must  be  regarded  as 
an  action  sounding  in  tort,  and  the  debated  question  is 
whether  the  tortious  act  complained  of  is  appellant's  derelic- 
tion of  duty  as  a  common  carrier,  in  causing  appellee  to  leave 
its  car  at  the  wrong  place,  or  appellant's  negligent  obstruc- 
tion of  its  railroad,  whereby  appellee  was  injured  while  walk- 
ing over  it.  In  deciding  the  question,  we  must  construe  the 
complaint  by  the  sense  usually  imported  to  its  terms,  not  by 
what  appellee  now  asserts  to  be  his  meaning.  Thus  constru- 
ing it,  it  will  be  observed  that  appellee  makes  no  complaint 
aboat  being  discharged  at  the  wrong  place,  or  of  the  manner 
of  his  discharge.  He  does  not  aver  that  the  act  of  the  con- 
dactor  which  induced  him  to  leave  the  car  was  either  negli- 
gent or  wrongful,  nor  does  he  use  any  other  epithet  to 
characterize  his  discharge  as  being  otherwise  than  rightful. 
Neither  does  he  state  or  ask  for  any  damages  by  reason 
thereof.  But  all  the  averments  concerning  his  taking  passage 
on  the  car,  his  place  of  destination,  his  want  of  knowledge  of 
the  route,  the  circumstances  of  his  leaving  the  car,  are  mere 
recitals  of  the  same  class,  as  matter  of  inducement,  to  show 
that  he  was  rightfully  on  the  railroad,  when,  while  proceed- 
infiT  ''with  all  due  care  and  prudence,  he  struck  his  foot 
against  a  stake  that  defendant's  agents  or  employees  had 
carelessly  and  negligently  left  sticking  above  the  ground  four 
or  five  inches,  and  was  thrown  to  the  ground,  greatly  lacerat- 
ing, bruising,  and  permanently  injuring  the  plaintiff's  knee." 
And  he  specifically  avers ''that  all  of  said  injuries,  disabilities, 
pains,  and  suffering  were  caused  wholly  from  the  afore- 
said carelessness,  wantonness,  and  negligence  of  the  defend- 
ant." He  further  says  "that  by  reason  of  said  negligence  he 
has  been  badly  and  permanently  injured,"  etc.,  and  by  reason 
thereof  has  been  damaged  in  the  sum  of  $2,000.  Our  atten- 
tion is  called  to  the  rule  that  required  the  character  of  a  plead- 
ing to  be  determined  from  the  facts  stated,  and  not  from  the 
epithets  employed.  But  this  rule  will  not  permit  us  to  carry 
qnalifying  terms  from  one  subject  to  another  to  meet  the 
varying  fortunes  of  a  lawsuit.  Appellee  had  the  right  to 
predicate  his  action  upon  the  delinquency  of  appellant  in 
causing  him  to  leave  the  car  at  the  wrong  place,  or  upon  the 
wrong  of  the  company  in  leaving  its  roadway  obstructed  in  a 
manner  dangerous  to  footmen,  or  upon  both  grounds.  But 
under  the  most  liberal  rules  of  construction,  we  cannot  assume 
that  he  intended  to  base  his  case  upon  both,  when  he  fails  to 
complain  of  one,  and  expressly  avers  that  the  other  was  wrong- 
ful, and  the  sole  cause  of  the  injuries  for  which  he  seeks  to 
recover.  The  case  cannot,  therefore,  be  brought  within  the 
rule  contended  for, — that  whoever  does  an  illegal  or  wrongful 
act  is  answerable  for  all  the  consequences  that  ensue  in  the 
ordinary  and  natural  course  of  events,  though  those  conse- 
quences be  immediately  and  directly  brought  about  by  other 
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intervening  agencies.  Under  the  complaint  as  it  stands,  we 
mast  assnme  that  the  discharge  of  appellee  from  the  car  was 
satisfactory  to  him  or  justifiable.  If  satisfactory  or  jnstifiable, 
then  the  company's  duty  to  him  as  a  common  carrier  was 
performed  when  he  left  the  car  safely.  And  as  he  stood  apon 
the  crossing,  after  the  departure  of  the  car,  in  the  absence  of 
any  showing  to  tlie  contrary,  his  relation  to  the  company  was 
the  sanie  as  that  of  a  stranger.  This  being  so,  when  he  took 
up  his  journey  on  the  company's  private  railroad  without 
invitation  he  did  so  with  no  greater  rights  than  an  ordinaiy 
licensee,  taking  upon  himself  all  the  perils  that  were  incident 
thereto.  ''The  owner  of  premises."  says  Mitchell,  J.,  in 
Railroad  Co.  v.  Griffin,  lOO  'Ind.  221,  so  Am.  Rep.  783.  "is 
under  no  legal  duty  to  keep  them  free  from  pitfalls  or  obstroo- 
tions  for  the  accommodation  of  persons  who  go  npon  or  over 
them  merely  for  their  own  convenience  or^  pleasure,  even 
where  this  is  done  with  his  permission.  In  such  case  the 
licensee  goes  there  at  his  own  risk,  and,  as  has  often  been 
said,  enjoys  the  license  with  its  concomitant  perils."  To  the 
same  effect,  see  Paris  v.  Hoberg,  134  Ind.  269,  33  N.  E.  1028, 
39  Am.  St.  Rep.  261;  Lingenfelter  v.  Railway  Co.,  154  Ind. 
49,  55  N.  E.  102 1 ;  Cannon  V.  Railway  Co.,  157  Ind.  682,62 
N.  E.  8.     The  complaint  states  no  cause  of  action. 

Judgment  reversed  and  cause  remanded,  with  instructions  to 
sustain  appellant's  demurrer  to  the  complaint. 


Betts  v.  Wilmington  City  Ry.  Co. 

(Superior  Court  of  Delaware^  New  Castle ^  Jan,  S^  1902,) 

[53  All.  Rep.  358.] 

Injury  to  Street  Car  Passenger — Sudden  Jerk.* 

Where  a  conductor  of  a  street  car  fails  to  stop  it  at  the  usual  place,  u 
requested  by  a  passeng^er,  but,  after  passing'  it,  slows  up  in  the  middle 
of  a  block,  so  as  clearly  to  invite  him  to  alight,  and  he  attempts  to  get 
off,  with  the  knowledg-e  of  the  conductor,  it  is  the  conductor's  duty  not 
to  cause  the  car  to  start  up  or  jerk  so  as  to  endanger  the  passen^'a 
safety. 

Same — Contributory  Negligence — Alighting  from  Moving  Car.f 

Whether  a  passenger,  in  attempting  to  get  off  a  slowly  moving  street 
car,  is  guilty  of  contributory  negligence,  is  a  question  for  the  jnrf, 
under  all  the  circumstances. 

Action  on  the  casf  by  Samuel  F.  Betts  against  the  Wilmiog- 
ton  City  Railway  Company  for  personal  injuries  in  alighting 
from  a  car  on  which  plaintiff  was  a  passenger.  Verdict  for 
defendant. 

*As  to  the  duties  of  carriers  in  taking  on  and  setting  down  pasaen- 
gers»  see  foot-note  appended  to  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Gray 
(Ind.),  4  R.  R.  R.  120,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  120. 

+See  foot-note  appended  to  Pittsburgh,  C,  C.  A  St.  L.  Ry.  CcP.Graj 
(Ind.),  4  R.  R.  R.  120,  27  Am.  &  Kng.  R.  Cas.,  N.  S.,  120. 
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Argaed  before  LORE,  C.  J.,  and  SPRUANCE  and 
GRUBB,  JJ. 

Ijevj  C.  Bird  and  Addrew  E.  Sanborn,  for  plaintiff. 
Walter  H.  Hayes,  for  defendant. 

LORE,  C.  J.  (dnucsrine  jnry).  Samuel  F.  Betts,  the  plain- 
tiff in  this  action,  claims  that  on  the  2^th  day  of  Angnst,  1900, 
he  was  a  passenger  on  one  of  tfae  electric  street  railway  car^i 
of  the  defendant  company,  on  his  way  from  Darby,  Pa.,  to 
his  home  in  this  city;  that  while  coming  south  on  Market 
street,  in  this  city,  before  reaching  Twelfth  street,  he  stood 
up,  and  signaled  the  conductor  of  the  car  to  stop  by  raising 
his  hand  and  calling  out,  '^Twelfth  street;"  that  the  con- 
ductor recognized  his  signal,  assented  to  it  by  a  nod,  but  did 
not  stop  the  car  until  it  had  nearly  reached  the  middle  of  the 
square  between  Twelfth  and  Eleventh  streets ;  that  the  car 
then  stopped  there,  and,  while  he  was  in  the  act  of  getting 
off,  the  car  suddenly  started  up,  whereby  he  was  thrown  upon 
the  ground  with  such  force  as  to  break  his  nose,  and  bruise 
and  injure  his  face,  hands,  and  body,  so  that  he  has  there- 
from become  quite  deaf,  and  greatly  impaired  in  health  and 
strength.  In  this  suit  he  claims  at  your  hands  damages  for 
the  injuries  he  then  received,  which  he  claims  resulted  from 
the  negligence  of  the  defendant  company.  The  defendant, 
however,  claims  that  the  injuries  resulted  from  the  negligence 
of  the  plaintiff  himself,  in  that  he  attempted  to  get  off  the  car 
while  it  was  in  rapid  motion,  before  the  car  had  stopped,  and 
before  it  had  reached  the  regular  stopping  place.  The  sharp 
issue  is  therefore  presented,  from  whose  negligence,  if  any 
there  was,  did  these  injuries  result?  To  enable  the  plaintiff 
to  recover  at  all,  he  must  show  to  your  satisfaction,  by  a  pre- 
ponderance of  the  evidence,  that  the  negligence  which  caused 
the  accident,  if  any  there  was,  was  the  fault  of  the  defendant 
company.  The  burden  of  proving  such  negligence  is  upon 
the  plaintiff.  If  the  defendant  company  was  guilty  of  no  neg- 
ligence, it  is  entitled  to  your  verdict,  whatever  injuries  the 
plaintiff  may  have  received. 

It  is  not  disputed  in  this  case  that  the  defendant  company 
was  at  the  time  of  the  accident  a  common  carrier  of  passen- 
gers for  hire,  and  that  the  plaintiff  was  rightfully  on  the  car 
of  the  company  as  such  passenger.  We  are  asked  to  instruct 
you,  therefore,  as  to  the  respective  rights  and  duties  of  such 
common  carrier,  and  also  of  such  passenger.  We  find  the 
duty  of  such  common  carrier  to  its  passengers  nowhere  better 
expressed  than  in  one  of  the  decisions  of  our  own  state,  viz., 
Flinn  V.  Raihroad  Co.,  i  Houst.  469,  which  is  the  leading  case 
in  this  state  on  the  subject.  The  court  there  say:  ^'A  com- 
mon carrier  of  passengers  is  liable  for  injuries  to  the  latter 
only  in  case  of  his  negligence.  But  the  law,  in  its  beneficence, 
will  not  allow  any  trifling  with  the  lives  or  personal  safety  of 
human  beings,  and  therefore  exacts  great  care,  diligence,  and 
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skill  from  those  to  whose  chaise,  as  common  carriers,  th^ 
are  committed    Common  carriers  of  yassengers  are  responsi- 
ble for  any  negligence  resulting  in  injury  to  them,  and  are 
required,  in  the  preparation,  conduct,  and  management  of 
their  means  of  conveyance,  to  exercise  every  degree  of  care, 
diligence,  and  skill  which  a  reasonable  man  would  use  under 
such  circumstances.     This  obligation  is  imposed  on  them  as 
a  public  duty,  and  by  their  contract  to  carry  safely,  as  far  as 
human  care  and  foresight  will  reasonably  admit.    A  railroad 
company,  using,  as  it  does,  the  powerful  and  dangerous  agency 
of  steam,  is  bound  to  provide  skillful  and  careful  servants, 
competent  in  every  respect  for  the  posts  they  are  appointed 
to  fill  in  their  service."    The  motive  power  in  that  case  was 
steam,  but  the  rule  and  the  reason  of  the  case  apply  equally 
to  the  case  at  bar,  whether  the  motive  power  was  electricity. 
A  street  railway  company,  in  letting  its  passengers  on  and  off 
its  cars,  is  bound  to  stop  its  cars,  and  wait  a  reasonable  time 
for  the  passengers  to  get  on  or  off,  at  its  usual  stopping  places, 
and  also  to  use  and  exercise  all  reasonable  care  to  secure  the 
safety  of  the  passengers.     If  a  conductor  fails  to  stop  at  the 
usual  stopping  place,  in  compliance  with  a  passenger's  re- 
quest, but,  after  passing  such  place,  slows  up  at  an  unusoal 
stopping  place,  in  such  manner  as  clearly  to  invite  the  pas- 
senger to  alight,  and  the  passenger,  under  such  circumstances, 
attempts  to  get  off,  reasonably  within  the  knowledge  of  the 
conductor,  it  is  his  duty  not  to  cause  the  car  to  start  up  or  jerk 
so  as  to  endanger  the  safety  of  the  passenger.     While,  there- 
fore, the  common  carrier  is  held  to  strict  care  in  the  safe 
transportation  of  its  passengers,  yet  it  must  be  borne  in  mind 
that  it  by  no  means  is  an  insurer  of  their  safety,  but  is  only 
responsible  for  its  own  negligence  in  case  of  injury.     On  the 
other  hand,  there  is  a  duty  resting  upon  the  passenger,  to  act 
with  prudence,  and  to  use  the  means  provided  for  his  safe 
transportation,   with    reasonable   circumspection  and  care; 
and,  if  his  negligent  act  contributes  to  bring  about  the  injury 
of  which  he  complains,  he  cannot  recover.     Booth,  St  Ry. 
Law,  §  229.     It  is  also  the  duty  of  the  passenger  to  see  that 
the  car  has  stopped,  and  that  he  may  safely  get  on  or  off,  and 
also  to  exercise  all  reasonable  care  to  avoid  danger.     Reason- 
able care  would  be  such  care  as  a  man  of  ordinary  prudence 
would  take  under  similar  circumstances  to  avoid  accident 
The  care  should  be  in  proportion  to  the  risk  to  be  incurred  in 
all  cases.     Wallace  v.  Railroad  Co.,  8  Houst.  551,  18  Atl.  818. 
Many  authorities  hold  that  it  is  negligence  per  se  for  a  pas- 
senger to  get  off  a  car  while  it  is  in  motion.    That  such  an  act 
is  in  itself  negligence,  independent  of  other  circumstance! 
The  weight  of  authority,  however,  seems  to  be  that  it  is  not 
negligence  per  se  to  alight  from  a  slowly  moving  street  car. 
Root  V.  Railway  Co.  (Iowa)  83  N.  W.  904.     Yet,  if,  from  the 
age,  condition  of  the  passenger,  and  all  other  circumstances 
surrounding  the  case,   such  an  act  would  be  rash,  dangerous  or 
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hazardoas,  then  it  would  amount  to  negligence.  And  if  in- 
jury resnlted  from  such  act,  the  common  carrier  wonld  not  be 
liable  therefor.  Bearing  in  mind  the  law  as  we  have  thus 
stated  it,  you  are  to  determine  whether  the  negligence  of  the 
defendant  company  alone  was  the  cause  of  the  injury  com- 
plained of,  for,  if  the  plaintiff  proximately  contributed  thereto, 
he  cannot  recover. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
snch  reasonable  sum  of  money  as  will  compensate  him  for  his 
injuries,  including  therein  pain  and  suffering  in  the  past,  and 
soch  as  may  come  to  him  in  the  future,  resulting  from  this 
accident,  and  also  foir  any  impairment  of  ability  to  earn  a  liv- 
ing in  the  future. 

Verdict  for  defendant. 

Stmonds  v.  Minneapolis  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Nov,  21  ^  igoi,) 
[92  N.  W.  Rep.  409.] 

Passengers  on  Mixed  Trains — Assumption  of  Rislc.* 

Passengers  npon  mixed  trains  assume  all  casual  risk  and  discomforts 
incident  to'  the  movements  of  such  trains,  but  this  does  not  relieve  a 
railway  company  from  the  charge  of  actionable  negligence  in  the  man- 
agement of  mixed  trains,  or  in  the  condition  of  the  cars  in  which  pas- 
sengers are  to  ride. 

Sufficiency  of  Evidence. 

Upon  an  examination  of  the  evidence  in  this  case,  it  is  held  that 
there  was  sufficient  evidence  of  negligence  on  the  part  of  defendant  to 
support  the  verdict  of  the  jury  in  plaintiff's  favor,  and  further,  that 
the  question  of  plaintiff's  contributory  negligence  was  for  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Le  Sneur  connty ;  Lorin  Cray, 
Judge. 

Action  by  Sylvester  F.  Symonds  against  the  Minneapolis 
&  St  Louis  Railway  Company.  Verdict  for  plaintiff.  From 
an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Albert  E.  Clarke  and  W.  S.  Hammond,  for  appellant. 
M.  J.  Severance  and  C.  N.  Andrews,  for  respondent. 

COLLINS,  J.  This  is  an  action  to  recover  for  personal 
injaries  received  while  plaintiff  was  a  passenger  on  defend- 
ant's line  of  railway.  He  had  boarded  a  car,  partitioned  into 
two  compartments,  and  called  a '^combination,"  which  was 
attached  to  a  long  freight  train,  for  the  purpose  of  traveling 
some  12  or  15  miles.  He  was  thoroughly  advised  as  to  the 
manner  of  operating  freight  trains.  One  of  the  compart- 
ments, about  one  third  of  the  car,  was  for  the  use  of  the  train- 
men while  the  other  was  for  passengers.     In  the  partition 

*As  to  the  liability  of  carriers  for  injuries  to  passengers  by  jerks 
or  jolts  of  trains  or  cars,  see  monograph  attached  to  B^reeman  v, 
MetropoUtan  St.  Ry.  Co.  (Mo.),  3  R.  R.  R.  584,  26  Am.  A  E^ng.  R.  Cas., 
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above  referred  to  was  a  heavy  iron  sliding  door,  suspended 
from  above  by  rollers,   and  moving  easily  on  a  track.    The 
smaller  compartment  was  in  the  rear  on  this  day,  and  plain- 
tiff took  his  seat  in  the  larger,  a  few  feet  from  and  facing  the 
iron  door,  which  had  been  pushed  back  beside  the  partition 
and  was  open.     He  rode  in  this  manner  until  he  reached  Echo 
station.     He    then  rose    to    his  feet    and  stepped  forward 
through  the  doorway  into  the  trainmen's  compartment  to  ask 
the  conductor  whether  the  train  would  stop  at  Echo  long 
enough  for  dinner.     There  was  a  sliding  door  in  this  compart- 
ment, on  the  side  of  the  car,  and  the  conductor  sat  upon  a 
chest  in  front  of  this  door,  which  was  also  open.     Almost  im- 
mediately after  asking  this  question,  plaintiff,  while   looking 
out  of  the  doorway,  heard  a  noise,  and  discovered  that  the 
freight  cars  in  front  were  being  driven  back  in  an  unusual  and 
extraordinary  manner,  and  hastened  to  resume  his  seat    Jost 
as  he  was  passing  through  the  doorway,  the  movement  of  the 
train  threw  him  forward  violently.     He  seized  the  door  jamb 
to  save  himself  from  falling,  and  at  this  time  the  sliding  door 
shut  against  the  jamb,  caught  his  hand,  and  caused  the  in- 
juries complained  of.     There  was  some  dispute  at  the  trial 
as  to  whether  the  train  was  moving  when  plaintiff  started 
towards  the  smaller  compartment,  but  there  was  testimony 
sufficient  to  sustain  a  special  finding  of  the  jury  that  the  train 
had  fully  stopped  when  plaintiff  left  his  seat  and  walked 
through  the  doorway.     This  special  finding  is  conclusive  opoo 
this  court,  and  is  of  importance  when  considering  this  appeal 
Two  important  questions  are  presented  by  the  record:    First 
was  there  sufficient  evidence  of  negligence  on  the  part  of  the 
defendant  railway  company  to  warrant  the  verdict  of  the  jury, 
which  was  in  plaintiff's  favor?    And,  second,  if  there  was  snffi- 
cient  evidence  of  defendant's  negligence,  did  it  conclusively 
appear  that  the  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  would  preclude  a  recovery  for  the  damages  he  re- 
ceived ? 

I.  It  is  manifest  from  the  testimony  that  while  about  one- 
third  of  this  car  was  partitioned  off  for  the  use  of  the  train- 
men,  and  was    not  designed    for   ordinary   occupation  by 
passengers,  no  attempt  was  made  to  exclude  them  from  enter- 
ing this  compartment  at  any  time,  and  remaining  there  while 
the  train  was  in  motion.     The  seats  provided  for  the  use  of 
passengers  were  in  the  larger  compartment,  but  it  appeared 
that  passengers  not  only  used  the  smaller  as  a  means  of  egress 
and  ingress  from  and  to  the  larger  from  station  platforms,  bat 
that  they  occupied  it  for  smoking  and  other  purposes,  and  at 
times  for  sitting.     No  effort  was  made  upon  the  part  of  the 
defendant  to  controvert  the  testimony  upon  these  points,  or 
to  show  that  any  rale  or  regulation  had  ever  been  adopted 
which  would  prevent  passengers  from  occupying  or  passiitf 
through  this  part  of  the  car  if  they  felt  so  inclined.    Even  if 
there  had    been  a  rule    prohibiting   passengers  from  riding 
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therein  that  fact  would  not  absolve  the  defendant  company 
from  the  doty  of  care  towards  passengers  who  habitually  dis- 
regard^ the  rnle,  and  were  permitted  by  defendant  company 
to  ride  there.  Jones  v.  Railway  Co.,  43  Minn.  279,  45  N.  W« 
444,  44  Am.  &Eng.  R  Cas.  357.  See,  also,  Jacobasv.  Railway 
Co.,  20  Minn.  126  (GilL  no),  18  Am.  Rep.  360,  It  is  trne 
that  this  was  a  mixed  train,  but  carriers  of  passengers  are 
boond  to  use  the  best  precantions  in  known  practical  use  to 
secure  the  safety  of  their  passengers,  whether  they  are  carried 
upon  mixed  or  exclusively  passenger  trains.  But  this  does 
oot  require  that  railway  companies  shall  adopt  on  mixed  all 
the  appliances  which  they  are  bound  to  use  on  passenger 
trains.  It  merely  demands  the  highest  degree  of  care  con- 
sistent with  the  practical  operation  of  the  mixed  trains. 
Oviatt  V.  Railway  Co.,  43  Minn.  300,  45  N.  W.  436.  It  is 
also  a  fact  that  mixed  trains  cannot  be  managed  and  con- 
trolled as  are  passenger  trains,  and,  as  a  consequence,  acci- 
dents occur  more  frequently.  The  bumping  or  collision  of 
the  cars  while  slacking,  and  what  is  known  as  ^^ taking  out  the 
slack,"  on  one  of  these  trains,  and  sudden  jars  and  jerks,  are 
exceedingly  annoying,  oftentimes  risky,  but  are  common  and 
unavoidable  in  the  running  of  mixed  trains,  while  they  are 
almost  unknown  and  are  inexcusable  in  those  used  exclusively 
for  passengers.  The  latter  must,  of  course,  assume  all  these 
casual  risks  and  disagreeable  incidents,  but  this  rule  does  not 
relieve  defendant  of  the  charge  of  actionable  negligence  in  its 
management  of  the  train  in  question,  or  in  maintaining  a  door 
in  an  unfastened  and  dangerous  condition.  If  the  plaintiff 
was  lawfully  within  the  range  of  the  movements  of  such  a 
door,  how  can  it  be  said  that  the  defendant  was  not  negligent 
in  permitting  it  to  remain  in  a  condition  dangerous  to  those 
who  might  be  permitted  to  pass  through  the  doorway  while 
the  train  was  either  stopping  or  starting,  and  liable  to  throw 
passengers  off  their  feet?  From  the  testimony  it  clearly 
appears  that  the  jerking  and  bumping  of  the  train,  which 
unquestionably  caused  the  door  to  shut  against  plaintiff's 
hand,  was  extraordinary  and  unusual;  one  of  the  witnesses 
testifying  that  he  thought  the  car  was  being  knocked  off  the 
track.  The  jury  had  the  right  to  conclude  that  the  manage- 
ment of  the  train  was  improper,  in  view  of  the  dangerous  and 
negligent  condition  of  the  door,  and  that  the  sudden  shutting 
of  the  latter  was  the  proximate  cause  of  plaintiff's  injury. 

2.  It  is  contended  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  when  he  rose  from  his  seat  and  stepped 
through  the  doorway  to  talk  with  the  conductor,  but  this  claim 
is  largely  predicated  upon  the  unwarranted  assertion  that  he 
had  no  right  to  go  into  the  trainmen's  compartment.  It  is 
true  that  he  might  have  spoken  to  the  conductor  without  ris- 
ing, but  it  does  not  follow  that  he  was  obliged  to  do  this,  in 
order  to  escape  the  charge  of  contributory  negligence,  or  that 
he  would  be  guilty  of  such  negligence  if  he  passed  from  his 
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seat  to  that  part  of  the  car  in  which  the  condactor  sat  It 
was  not  negligence  for  him  to  leave  his  seat  while  the  train 
was  standing  still ;  nor  was  it  negligence  for  him  to  pass  into 
that  part  of  the  car  designed  for  trainmen,  but  used,  as  before 
stated,  by  passengers  for  going  in  and  out  of  the  car,  and  for 
smoking  and  other  purposes.  Another  passenger,  who  had 
beed  sitting  with  plaintiff,  passed  through  this  compartment 
and  out  onto  the  platform  of  the  car  immediately  before  he 
asked  the  question  about  dinner,  without  a  word  of  remon- 
strance from  the  conductor.  Nor  did  the  conductor,  when 
plaintiff  passed  through  the  door  and  asked  the  question,  sug- 
gest to  him  that  he  was  in  a  part  of  the  car  not  properly  to 
be  occupied  by  passengers.  While  no  definite  and  fixed  rule 
can  be  kid  down  by  which  to  determine  when  passengers 
upon  a  train  of  this  character  are  guilty  of  negligence  in  leav- 
ing their  seats  or  in  going  into  another  compartment,  the 
plaintiff  was  not  conclusively  shown  to  have  been  so  negli- 
gent as  to  prevent  a  recovery  for  the  injury  received.  It  fol- 
lows that  the  question  of  plaintiff's  contributoiy  negligence 
was  for  the  jury  to  pass  upon. 

3.  We  have  examined  the  assignments  of  error  going  to  the 
admission  or  rejection  of  testimony  at  the  trial,  and  find  none 
which  need  special  attention,  for  no  prejudicial  error  appears 
in  the  rulings. 

Order  affirmed. 

On  Petition  for  Rehearing. 

(Dec  8,  1902.) 

PER  CURIAM.  By  defendant's  petition  we  are  informed 
that  the  iron  door  which  closed  upon  plaintiff's  hand  and 
caused  the  injury  was  in  the  side  of  the  car,  and  not  in  the 
partition  between  the  compartments,  as  stated  in  the  opin- 
ion. This  was  not  made  clear  by  plaintiff's  testimony,  and, 
from  the  fact  that  he  had  one  hand  upon  a  seat  in  the  pas- 
sengers' compartment  when  the  door  caught  the  other,  we 
rather  naturally,  and,  we  think,  excusably,  assumed  that  the 
door  in  question  was  in  the  partition,  and  so  stated.  How- 
ever, the  exact  location  of  the  door  is  wholly  immaterial 
The  danger  to  be  anticipated  from  it  is  apparent,  when  we 
consider  that  the  plaintiff  had  gone  so  far  into  the  passengers' 
compartment  when  the  cars  came  together  that  one  hand  was 
caught,  while  he  had  the  other  upon  the  seat  in  which  he  had 
been  silting  but  a  short  time  before.  He  certainly  was  (to  nse 
an  expression  from  the  opinion) '' within  the  range  of  the 
movements  of  such  a  door"  when  injured.  This  being  the 
fact,  it  is  of  no  consequence  whatever,  under  the  law  of  this 
case,  that  the  dangerous  and  unfastened  door  was  in  the  side 
of  the  car,  instead  of  in  the  partition. 

Petition  denied. 
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'  {Supreme  Court  of  Alabama^  June  28^  igo2.) 

[32  So.  Rep.  773.] 

Carriers  of  Passengers — Wrong  Ticket. 

The  wrong'  committed  by  a  ticket  agent  in  giving  a  ticket  to  Y.  only 
to  a  passenger  baying  a  ticket  to  I.,  the  agent  knowing  that  yellow 
fever  was  prevalent  near  Y.,  and  the  danger  and  inconvenience  of 
goin^  about  there,  is  the  proximate  cause  of  the  passenger's  sufiPering- 
on  account  thereof  ;  he  being  put  off  at  Y.  and  not  having  money  to 
buy  a  ticket  to  his  destination. 

Same — Same — Liability  for  Act  of  Agent  of  Connecting  Carrier.* 

The  ticket  agent  of  one  carrier  is  the  agent  of  a  connecting  carrier, 
so  as  to  make  the  latter  liable  for  his  act  in  giving  a  passenger  a 
ticket  to  Y.  only,  when  buying  a  ticket  to  I.,  ^th  points  being  on 
latter  company's  road,  but  I.  being  more  distant,  so  that  the  passenger 
was  pat  off  at  Y.;  the  latter  company  having  recognized  tickets  sold  to 
points  on  its  line  by  the  former  company,  and  received  from  it  its  pro- 
portional part  of  the  price  of  such  tickets,  and  having  received  said 
passenger's  ticket  for  transportation  to  Y. 

Measure  of  Damages,  f 

The  measure  of  damages  of  a  passenger,  who,  buying  a  ticket  to  one 
point,  is  given  one  to  a  less  distant  point,  where  he  is  ejected,  is  not 
confined  to  the  mere  cost  of  transportation  between  the  two  points. 

Appeal  from  city  court  of  Birmingham;  Chas.  A.  Senn, 
Judge. 

Action  by  Edwin  H.   Foster    against    the    Kansas  City, 

*See  Barkman  v.  Pennsylvania  R.  Co.  (C.  C.  N.  J.),  12  Am.  &  Bng.  R. 
Cas.,  N.  S.,  250,  and  note,  252  et  seq.  ;  Mathews  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (Kan.),  12  Am.  &.  Eng.  R.  Cas.,  N.  S.,  255  ;  St.  Clair  v.  Kansas 
City,  M.  &  B.  R.  Co.  (Miss.),  20  Am.  &.  Eng.  R.  Cas.,  N.  S.,  426  ;  Penn- 
sylvania Railroad  Co.  v,  Jones  (U.  S.),  2  Am.  &  Bng.  R.  Cas.,  N.  S., 
390;  Texas  &P.  R.  Co.  v,  Hawkins  (Tex.  Civ.  App.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  212;  Alabama  &  V.  Ry.  Co.  v.  Holmes  (Miss.),  10  Am.  & 
Eng.  R.  Cas.,  N.  8.,  270  ;  Matthews  v.  Charleston  &  S.  R.  Co.  (S.  Car.), 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  109 ;  Baltimore,  C.  &.  A.  Ry.  Co.  v,  Kirby 
(Md.),  18  Am.  &  Eng.  R.  Cas.,  N.  8.,  248  ;  Chamberlain  v.  Lake  Shore 
&  M.  8.  Ry.  Co.  (Mich.),  17  Am.  &  Eng.  R.  Cas.,  N.  8.,  241 ;  Spink  v, 
Lonisville  &  N.  R.  Co.  (Ky.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  86 ;  Wenz 
V.  Savannah,  F.  &  W.  Ry.  Co.  (6a.),  15  Am.  &  Eng.  R.  Cas.,  N.  8.,  844; 
Winters  v.  Cowen  (C.  C.  Ohio),  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  40. 

tSee  generally,  foot-note  appended  to  Yazoo  &  M.  V.  R.  Co.  v,  Rodg- 
ers  (Miss.),  2  R.  R.  R.  161,  25  Am.  &  Eng.  R.  Cas.,  N.  8.,  161.  See 
also,  foot-note  appended  to  Brown  v.  Rapid  Ry.  Co.  (Mich.),  3  R.  R.  R. 
819,  26  Am.  &  Eng.  R.  Cas.,  N.  8.,  819 ;  Alabama  &.  V.  Ry.  Co.  v.  Bell 
(Miss.),  21  Am.  &  Eng.  R.  Cas.,  K.  8.,  155 ;  St.  Louis  8.  W.  Ry.  Co. 
V.  Harper  (Ark.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  77  ;  Procter  v.  South- 
ern California  Ry.  Co.  (Cal.),  19  Am.  &.  Eng.  R.  Cas.,  N.  8.,  77  ;  Lex- 
ington &  E.  Ry.  Co.  v>  Lyons  (Ky.),  11  Am.  &  Eng.  R.  Cas.,  N.  8., 
212 ;  Louisville  &  N.  R.  Co.  v.  Ray  (Tenn.),  11  Am.  &  Eng.  R.  Cas.,  N. 
8.,  174 ;  Zagelmeyer  v,  Cincinnati,  8.  &  M.  R.  Co.  (Mich.),  2  Am.  & 
Eng.  R.  Cas.,  N.  8.,  161  ;  Laird  v.  Pittsburg  Traction  Ck>.  (Pa.  St.), 
2  Am.  &  Eng.  R.  Cas.,  N.  8.,  161;  Schmitt  v,  Milwaukee  St.  R.  Co. 
(Wis.),  2  Am.  &  Eng.  R.Cas.,  N.  8.,  161 ;  Gulf,C.  &S.  F.  R.  Co.z/.  Spar- 
ger (Tex.  Civ.  App.),  2  Am.  &.  Eng.  R.  Cas.,  N.  8.,  161 ;  Cox  v,  Los 
Angeles  Ter.  R.  Co.  (Cal.),  2  Am.  &  Eng.  R.  Cas.,  N.  8.,  162;  St. 
Louis  8.  W.  R.  Co.  v,  Huffman  (Tex.  Civ.  App.),  2  Am.  &  Eng.  R. 
Cas.,  N.  8.,  162;  Charleston  &  8.  R.  Co.  v,  Varnadore  (Ga.),  2  Am.  & 
Eng.  R.  Cas.,  N.  8.,  162. 

5  R  R  R— 39 
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Memphis  &  Birmingham  Railroad  Company.    Judgment  for 
plaintiff.     Defendant  appeals.    Affirmed. 

The  complaint  contained  six  counts.  Under  the  opinion 
on  the  present  appeal,  it  is  only,  necessary  to  set  out  the  third 
count  of  the  complaint,  which  was  as  follows:  'Hs)  The 
plaintiff  further  claims  of  the  defendant  the  sum  of  eighteen 
hundred  ($i,8oo)  dollars,  as  damages,  because  of  the  follow- 
ing state  of  facts:  And  plaintiff  avers  that  on,  to  wit,  the 
13th  day  of  September,  1897,  plaintiff  applied  to  and  paid 
defendant's  agent  at  Waco,  in  the  state  of  Texas,  whose  name 
is  to  plaintiff  unknown,  for  a  ticket  from  Memphis,  in  the 
state  of  Tennessee,  to  Birmingham,  in  the  state  of  Alabama, 
over  defendant's  railroad  extending  between  those  points. 
And  the  plaintiff  avers  that  the  defendant's  said  agent,  instead 
of  furnishing  plaintiff  with  a  ticket  from  Memphis  to  Bir- 
mingham, as  it  was  his  duty  to  do,  negligently  furnished 
plaintiff  with  a  ticket  from  Memphis  to  Byhalia,  a  point  on 
defendant's  said  road  in  the  state  of  Mississippi  between  Mem- 
phis and  Birmingham. 

''And  plaintiff  avers  that  the  ticket  which  he  received  from 
defendant's  said  agent  was  quite  long,  consisting  of  several 
coupons  and  containing  a  great  deal  of  printed  matter*  that 
when  said  ticket  was  delivered  to  him  by  defendant's  said  agent 
he  asked  said  agent  if  he  was  sure  said  ticket  was  to  Birm- 
ingham, that  in  reply  said  agent  stated  that  it  was  all  right  for 
Birmingham,  and  pointed  out  to  plaintiff  the  word  ''Birming- 
ham" between  punch  marks  on  several  of  the  coupons  com- 
posing said  ticket ;  and  the  baggage  master  at  the  Waco  depot 
having  (upon  having  said  ticket  exhibited  to  him)  checked 
plaintiff's  trunk  from  Waco  to  Birmingham  on  said  ticket; 
and  plaintiff,  having  had  little  experience  with  tickets  of  this 
kind,  and  being  at  that  time  hurried  in  order  to  be  ready  to 
leave  on  the  train  for  which  he  had  purchased  said  ticket, 
received  said  ticket  without  further  examination,  feeling 
assured  that  it  was  such  as  he  had  asked  for,  and  got  upon  the 
said  train  without  observing  that  the  said  ticket  was  not  cor- 
rectly made  out  from  Memphis  to  Birmingham. 

"And  plaintiff  avers  that  at  about  9  o'clock  p.  m.  on  to 
wit,  the  14th  day  of  September,  1897,  he  boarded,  at  Mem- 
phis, Tennessee,  defendant's  passenger  train,  which  was  to 
run  from  Memphis  to  Birmingham,  for  the  purpose  of  com- 
ing to  Birmingham.  And  plaintiff  avers  that  when  the 
defendant's  agent  who  was  in  charge  of  said  train  (whose 
name  is  to  plaintiff  unknown)  came  to  take  up  the  fare  plain- 
tiff delivered  to  him  the  ticket  which  the  defendant's  said 
agent  at  Waco  had  furnished  him  as  aforesaid.  And  the  plain- 
tiff avers  that  upon  examining  said  ticket,  the  defendant's 
said  agent  in  charge  of  said  train  found  that  it  was  a  ticket 
from  Memphis  to  Byhalia,  a  point  on  defendant's  road  in  the 
state  of  Mississippi,  between  Memphis  and  Birmingham;  that 
it  was  not  to  Birmingham,  as  plaintiff  had  been  informed. 
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and  as  he  believed  up  to  that  time.  And  plaintiff  avers 
that  the  defendant's  said  agent  in  charge  of  said  train  would 
not  allow  plaintiff  to  travel  to  Birmingham  on  said  ticket. 
And  plaintiff,  not  having  sufficient  money  with  which  to  pay 
the  fare  from  Byhalia  to  Birmingham,  defendant's  said  agent 
put  plaintiff  off  of  the  said  train  at  Byhalia  in  the  state  of 
Mississippi. 

''(And  plaintiff  avers  that  when  he  was  put  off  it  was  about 
ten  o'clock  at  night,  was  during  the  time  when  the  yellow 
fever  was  prevailing  in  many  parts  of  the  country,  including 
that  in  which  Byhalia  is  situated,  and  the  town  of  Byhalia 
was  quarantined  against  all  other  places.)  (When  plaintiff 
was  put  off  of  said  train  as  aforesaid  he  was  met  by  an  armed 
officer  and  other  citizens  of  Byhalia,  who  told  him  that  he 
should  not  enter  or  stop  at  Byhalia,  and  commanded  him  to 
proceed  immediately  on  his  journey  on  foot,  and  upon  plain- 
tiff's hesitating  to  do  so,  greatly  frightened,  abused .  and 
mortified  plaintiff  by  their  harsh  and  severe  language  and 
treatment  of  him.)  (And  plaintiff  avers  that  it  was  with  the 
greatest  difficulty  and  after  much  trouble,  delay,  opposition, 
alarm  and  mortification  to  himself  that  he  obtained  leave  to 
pass  the  night  at  Byhalia  and  he  was  forced  and  required  to 
leave  the  town  the  following  morning.)  And  the  plaintiff 
avers  that  the  defendant's  said  agent,  when  he  sold  the  plain- 
tiff the  said  ticket  knew  that  the  yellow  fever  was  prevailing, 
and  knew  of  the  danger  and  inconvenience  of  making  one's 
way  through  the  state  of  Mississippi  through  which  said 
defendant's  said  road  passes.  And  plaintiff  avers  that  he  had 
not  with  him  at  that  time  sufficient  funds  with  which  to  pur- 
chase a  ticket  or  pay  the  railroad  fare  from  Byhalia  to  Bir- 
mingham, and  the  defendant's  agent,  who  was  in  charge  of 
said  train,  knew  this  likewise,  when  he  put  plaintiff  off  of  the 
said  train.  (And  plaintiff  avers  that  being  unacquainted  with 
any  one  in  Byhalia,  he  suffered  crreat  inconvenience,  hardship 
and  mortification  from  the  lack  of  money  as  aforesaid,  and  it 
was  with  great  difficulty,  delay  and  trouble  and  only  by 
pledging  and  depositing  as  collateral  security  certain  valuables 
which  he  had  with  him,  that  he  was  able  to  obtain  sufficient, 
and  then  barely  sufficient  money  with  which  to  pay  his  ex- 
penses and  fare  to  Birmingham.)  And  plaintiff  avers  that  by 
and  from  being  wrongfully  put  off  said  train,  as  aforesaid,  he 
suffered  great  fear  and  uneasiness  because  of  the  supposed 
prevalence  of  yellow  fever  in  that  locality  and  his  exposure 
thereto'. 

''(And  plaintiff  avers  that  he  had  previously  ordered  his 
mail  sent  to  Tuscaloosa,  Alabama,  where  it  was  awaiting  him 
and  where  he  had  intended  to  go  immediately  upon  his  arrival 
in  Birmingham.  And  plaintiff  avers  that  being  put  off  at 
Byhalia  as  aforesaid,  so  delayed  him  in  arriving  at  Birming- 
ham, that  when  he  did  at  last  arrive  at  Birmingham,  he  had 
not  time  to  go  to  Tuscaloosa  as  he  had  intended,  but  was 
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detained  in  Birmingham  by  business  as  he  would  not  have 
been  detained  had  he  not  been  put  off  of  defendant's  train  at 
Byhalia  and  his  arrival  in  Birmingham  delayed  as  aforesaid. 
And  plaintiff  avers  that  there  were  waiting  him  at  Tuscaloosa 
letters  of  great  importance,  informing  him  of  the  ilbiess  of  his 
wife  who  was  in  the  state  of  Colorado,  and  plaintiff  avers  t^t 
by  being  put  off  of  the  defendant's  said  train  as  aforesaid* 
the  receipt  of  said  letters  was  delayed,  and  he  was  prevented 
from  providing  promptly  for  having  his  wife,  who  was  among 
strangers,  properly  nursed  and  treated,  that  the  delay  in  such 
provision  increased  and  aggravated  his  wife's  illness  and 
caused  her  to  have  to  remain  during  a  long  illness  in  the  state 
of  Colorado,  instead  of  coming  home  to  her  family,  and  in- 
creased greatly  the  expense  which  her  illness  entailed  on 
plaintiff.    And  plaintiff  avers  that  the  said  delay,  as  aforesaid, 
caused  his  wife  to  have  a  much  more  severe  and  serious  spell 
of  illness  than  she  would  have  had  had  the  plaintiff  been  able 
to  provide  promptly  for  her  nursing  and  treatment,  as  he  could 
and  would  have  done  had  he  not  been  wrongfully  put  off  of 
defendant's  train  as  aforesaid;  and  the  increased  severity  of 
her  illness  has  caused  and  forced  plaintiff  to  expend  la^e 
sums  of  money  in  and  about  having  his  wife  treated,  nursed 
and  cared  for,  and  has  seriously  and  permanently  injured, 
weakened,  and  undermined  the  health  of  plaintiff's  wife.)     By 
all  of  which  plaintiff  has  been  damaged  in  the  sum  of  to  wit : 
eighteen  hundred  ($i,8oo)  dollars  and  therefore  he  sues." 

The  defendants  moved  to  strike  the  portions  of  the  third 
count  of  the  complaint  which  are  in  parentheses.  The  por- 
tions of  said  count  to  which  motions  to  strike  were  overmled 
are  set  out  in  the  opinion.  The  motion  to  strike  was  sustained 
as  to  the  other  portions  which  are  in  parentheses.  The 
defendant  pleaded  the  general  issue  and  also  filed  a  plea 
setting  up  the  contributory  negligence  of  the  plaintiff  in  that 
he  failed  to  read  or  notice  with  sufficient  care  and  attention 
his  ticket.  The  other  facts  of  the  case  necessary  to  an  under- 
standing of  the  decision  on  the  present  appeal  are  sufficiently 
stated  in  the  opinion. 

The  court  at  the  request  of  the  plaintiff  gave  to  the  jury 
the  following  written  charges:  '^(i)  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  was  forced  to  leave  the  train 
at  Byhalia  by  reason  of  the  negligent  act  of  the  ticket  agent 
at  Waco,  provided  you  find  from  the  evidence  such  agent  to 
be  defendant's  agent,  they  will  return  their  verdict  in  his 
favor  and  assess  his  damages  at  such  sum  as  will  reasonably 
compensate  him  for  any  additional  expenditure  of  money, 
incurred  by  plaintiff  on  account  of  such  expulsion,  for  any 
physical  discomfort  or  inconvenience  and  for  any  mental 
anguish,  indignity,  humiliation  or  annoyance  which  the  jnry 
may  find  from  the  evidence  proximately  resulted  to  the  plain- 
tiff on  account  of  such  mistake  on  the  part  of  the  agent  at 
Waco — provided  the  jury  find  from  the  evidence  that  the 
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agent  at  Waco  was  the  agent  of  defendant.  (2)  While  the 
jury  cannot  assess  any  damages  on  account  of  the  expulsion 
from  the  train,  taken  alone  and  of  itself,  they  may  assess  such 
damages  as  the  jury  may  find  proximately  resulted  to  the 
plaintiff  from  the  negligent  act  of  the  Waco  agent,— provided 
you  find  from  the  evidence  such  agent  to  be  defendant's  agent 
— including  expenses,  any  physical  discomfort  or  distress, 
and  any  mental  anguish,  distress,  annoyance,  or  humiliation 
or  indignity,  which  resulted  as  an  immediate  consequence  of 
having  to  leave  the  train  at  Byhalia." 

The  defendant  separately  excepted  to  the  giving  of  each 
of  these  charges,  and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  charges  requested  by  it : 
^'(i)  The  court  charges  the  jury  that  what  happened  to  the 
plaintiff  after  he  left  the  train  is  not  the  proximate  result  of 
the  mistake  in  the  ticket  and  for  such  happenings  the  plain- 
tiff cannot  recover  in  this  action.  (2)  The  court  charges  the 
jury  that  if  they  believe  the  evidence  they  must  find  for  the 
defendant.  (3)  The  court  charges  the  juiy  that  if  they  believe 
the  evidence  they  cannot  find  for  the  plaintiff  under  the  third 
count  of  the  complaint.  (4)  The  court  charges  the  jury  that 
if  they  believe  the  evidence  they  must  find  that  there  was 
nothing  in  the  character  of  the  expulsion  of  the  plaintiff  from 
the  train  which  tended  to  humiliate  or  degrade  the  plaintiff. 
(5)  The  court  charges  the  jury  that  if  they  believe  the  evidence 
they  cannot  find  that  the  defendant  was  guilty  of  negligence 
in  putting  the  plaintiff  off  the  train  where  quarantine  regula- 
tions were  in  force,  if  they  believe  from  the  evidence  that  such 
regulations  were  in  force  there.  (6)  It  was  the  duty  of  the 
plaintiff  to  submit  to  all  reasonable  and  proper  quarantine  reg- 
ulations after  he  was  put  off  the  train  and  for  such  he  is  not 
entitled  to  an  award  of  damages.  (7)  If  you  believe  the  evi- 
dence you  must  find  that  the  ticket  agent  issuing  the  ticket  to 
the  plaintiff  at  Waco,  Texas,  was  not  the  agent  of  the  defend- 
ant. (8)  The  court  charges  the  jury  that  it  was  the  duty  of 
the  plaintiff  before  being  ejected  from  the  train,  to  have  done 
all  that  a  reasonable  and  prudent  and  careful  man  would  have 
done  under  the  circumstances  of  the  situation  to  have  prop- 
erly avoided  expulsion  from  the  train.  (9)  You  are  not 
authorized  under  the  evidence  if  you  believe  it,  to  award  to 
the  plaintiff  any  more  than  the  money  or  value  be  expended 
in  procuring  a  ticket  from  Byhalia  to  Birmingham.  (10)  The 
court  charges  the  jury  that  if  they  believe  the  evidence  the 
plaintiff  is  only  entitled  to  recover  the  price  paid  for  his  ticket 
from  Byhalia  to  Birmingham,  and  reasonable  compensation 
for  the  trouble,  delay  and  inconvenience  he  suffered  in  his 
effect  to  reach  Birmingham  from  Byhalia.  (11)  The  court 
chaises  the  jury  that  if  they  believe  the  evidence  they  must 
find  that  in  issuing  the  ticket  to  the  plaintiff  at  Waco,  Texas, 
the  ticket  agent,  issuing  such  ticket,  was  in  the  performance 
of  no  duty  he  owned  to  the  defendant  and  for  his  negligence 
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in  issuing  such  ticket  the  defendant  is  not  liable.  (12)  The 
court  charges  the  jury  that  if  they  believe  the  evidence  they 
naust  find  that  the  ticket  agent  at  Waco,  Texas,  in  issuing  the 
ticket  to  the  plaintiff  was  in  the  performance  of  a  duty  he 
owned  to  the  St.  Louis  &  Southwestern  Railway  Company 
and  for  any  mistake  of  such  agent  in  the  issuance  the  plaintiff 
has  a  right  of  action  against  such  railway  company,  and  not 
against  the  defendant.  (13)  The  court  charges  the  jury  that 
if  they  believe  the  evidence  they  must  find  that  the  defendant 
had  fully  performed  all  the  duty  he  owed  to  the  plaintiff  when 
it  carried  him  safely  to  Byhalia,  Mississippi." 

There  were  verdict  and  judgment  for  the  plaintiff,  assessing 
his  damages  at  $300.  Thereafter  the  defendant  made  a 
motion  for  a  new  trial,  upon  the  ground  that  the  verdict  of 
the  jury  was  contrary  to  the  law  and  the  evidence,  that  the 
damages  assessed  were  excessive,  and  that  the  court  erred  in 
its  rulings  upon  the  charges  requested.  This  motion  was 
overruled  and  the  defendant  duly  excepted.  The  defendant 
appeals,  and  assigns  as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Walker,  Tillman,  Campbell  &  Porter,  for  appellant. 
Henry  N.  Jones  and  Robison  Brown,  for  appellee. 

HARALSON,  J.  The  complaint  contained  six  counts. 
The  ones  numbered  2  and  5  were  withdrawn  and  abandoned 
by  plaintiff,  and  the  court  instructed  the  jury,  at  the  instance 
of  defendant,  that  they  could  not  find  for  the  plaintiff  under 
the  first,  fourth  and  sixth  counts.  We  need  not,  therefore, 
consider  any  of  the  rulings  of  the  court  on  motions  to  strike 
certain  parts  of  these  counts,  and  on  the  demurrers  interposed 
to  them.  There  was  left  alone  in  the  complaint,  the  third 
count,  on  which,  after  rulings  on  motions  to  strike  certain 
parts  thereof  had  been  overruled  and  others  sustained,  issae 
was  taken  and  the  cause  tried. 

I.  The  portions  of  said  count,  which  the  defendant  moved 
to  strike  and  which  were  overruled  were,  (i)  ''And  plaintiff 
avers,  that  it  was  with  the  greatest  difficulty  and  after  mocb 
trouble,  delay,  opposition,  alarm  and  mortification  to  himself, 
that  he  obtained  leave  to  pass  the  night  at  Byhalia,  and  he 
was  forced  and  required  to  leave  the  town  the  next  morning. 
(2)  And  plaintiff  avers,  that  when  he  was  put  off,  it  was  dor- 
ing  the  time  and  when  the  yellow  fever  was  prevailing  in 
many  parts  of  the  country,  including  that  in  which  Byhalia  is 
situated,  and  the  town  of  Byhalia  was  quarantined  against  all 
other  places.  (3)  And  plaintiff  further  avers,  that  by  and 
from  being  wrongfully  put  off  of  defendant's  said  train,  as 
aforesaid,  he  suffered  great  fear  and  uneasiness  because  of  the 
supposed  prevalence  of  yellow  fever  in  that  locality,  and  his 
exposure  to  it.'' 

The  count  contained  the  averment,  that  the  defendant's 
agent  at  Waco,  Texas,  sold  him  his  ticket,  and  when  he  sold 
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it  to  him,  said  agent  knew  that  the  yellow  fever  was  prevail- 
\nz%  and  knew  of  the  danger  and  inconvenience  of  making  his 
way  throagh  the  state  of  Mississippi,  through  which  defend- 
ant's said  road  passed;  that  plaintiff  had  not  with  him  at  that 
time  sufficient  funds  with  which  to  purchase  a  ticket,  or  pay 
the  railroad  fare  from  Byhalia  to  Birmingham,  and  defend- 
ant's agent  who  was  in  charge  of  said  train  knew  this  fact, 
when  he  put  plaintiff  off  of  said  train. 

It  is  sometimes  difficult  to  determine  what,  in  law,  is  and 
what  is  not  proximate  cause  of  injury.  In  Armstrong  v. 
Railway  Co.,  123  Ala.  233,  26  South.  349,  the  rule  was  stated 
to  be,  ^'That  a  person  guilty  of  negligence,  should  be  held 
responsible  for  all  the  consequences  which  a  prudent  and  ex- 
perienced man,  fully  acquainted  with  all  the  circumstances 
which  in  fact  existed,  whether  they  could  have  been  ascer- 
tained by  reasonable  diligence  or  not,  would,  at  the  time  of 
the  negligfint  act,  have  thought  reasonably  possible  to  follow, 
if  they  had  occurred  to  his  mind."  Railroad  Co.  v.  Quick, 
125  Ala.  553,  28  Soath.  14;  Railway  Co.  v.  Mutch,  97  Ala. 
194,  II  South.  894,  21  L.  R.  A.  316,  38  Am.  St.  Rep.  179. 
Here,  the  wrong  committed  by  the  agent  at  Waco,  and  the 
alleged  damage,  are  known  by  common  experience  to  be 
naturally  and  usually  in  sequence,  and  we  are  impressed,  that 
the  court  committed  no  error  in  overruling  the  motion  to 
strike  the  parts  of  the  complaint  objected  to. 

2.  There  are  a  great  many  errors  assigned,  but  appellant's 
counsel  very  correctly  state  in  brief,  they  each  substantially 
raise  one  or  the  other  of  two  propositions,  that  the  appellant 
is  not  liable  to  appellee  for  the  mistake  of  the  St.  Louis 
Southwestern  Railway  Company's  agent  at  Waco,  Texas,  or, 
if  it  should  be  held  that  appellant  is  liable  for  the  mistake  of 
such  agent,  appellee's  recovery  in  this  action  must  be  limited 
to  the  cost  of  transportation  between  Byhalia  and  Birn^ing- 
ham. 

The  first  inquiry  is,  was  the  ticket  agent  at  Waco,  Texas, 
the  agent  of  the  defendant  in  selling  the  plaintiff  his  ticket 
from  Memphis  to  Birmingham,  as  is  alleged  he  was.  It 
appears  that  the  two  roads, — the  one  from  Waco  to  Memphis, 
and  the  other  from  that  point  to  Birmingham, — were  connect- 
ting  lines  and  that  the  plaintiff  purchased  a  coupon  through 
ticket  from  Waco  to  Birmingham.  In  answer  to  interroga- 
tories propounded  by  plaintiff  to  defendant,  the  company 
answered,  that  the  conduct  on  defendant's  road,  did  receive 
from  plaintiff  on  the  14th  September,  1897,  &  ticket  or  coupon 
from  Memphis  to  Byhalia,  said  ticket  or  coupon  purporting 
to  have  been  issued  by  the  St.  Louis  Southwestern  Railway 
Company;  that  it  was  impossible  for  it  to  state  whether 
defendant  had,  prior  to  that  time,  placed  on  sale  at  Waco, 
tickets  over  its  railroad  from  Memphis  to  Birmingham ;  that 
defendant  itself,  did  not  place  such  tickets  on  sale  at  Waco, 
and  had  no  officer  or  agent  at  that  point ;  that  a  railroad  com- 
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pany  frequently  issues  and  places  on  sale,  tickets  reading  from 
points  on  its  line  to  points  on  the  lines  of  other  roads,  and 
often,  with  coupons  reading  over  several  lines  of  roads  be- 
tween initial  point  and  destination ;  that  defendant  could  not 
say  that  it  knew  that  tickets  like  the  one  received  by  said 
conductor,  were  on  sale  at  Waco ;  that  it,  however,  did  know, 
that  the  St.  Louis  Southwestern  road  sometimes  issued  and 
placed  on  sale,  tickets  with  coupons  attached,  reading  to 
points  on  the  line  of  defendant,  and  that  that  road  collected 
the  value  of  the  entire  ticket,  remitting  to  defendant  the 
amount  due  it,  and  such  tickets  had  been  issued  and  placed  on 
sale  by  said  St  Louis  Southwestern  Company,  prior  to  Sep- 
tember 14,    1897. 

The  general  rule  prevailing  in  this  country,  as  is  well  under- 
stood is,  where  there  are  connecting  roads  as  here»  that  in  the 
absence  of  a  special  contract,  or  some  relation  between  them, 
each  is  liable,  only  for  a  loss  or  injury  on  his  particular  line 
or  route.  Raihroad  Co.  v.  Moore,  51  Ala.  394;  Railway  Ca 
V.  Culver,  7;  Ala.  587,  51  Am.  Rep.  483;  Jones  v.  Railroad 
Co.,  89  Ala.  376,  8  South.  61;  Railway  Co.  v.  Hughart,  90 
Ala.  36,  8  South.  62. 

In  Express  Co.  v.  Hess,  53  Ala.  19,  it  appeared  that  the 
Adams  Express  Company  and  the  Southern,  connected  at  a 
point  from  which  the  one  secured  goods  destined  for  points 
on  the  line  of  the  other,  and  it  was  held,  that  this  fact,  con- 
stituted the  one  company  the  agent  of  the  other,  as  to  such 
freight,  and  its  consignor  and  consignee,  and  if  the  company 
finally  delivering  the  goods  does  not  deliver  them  in  the  con- 
dition in  which  they  were  received  by  its  agent, — the  com- 
pany who  issued  the  bill  of  lading, — it  must  account  for  the 
injury.  The  same  rule  is  in  reason  applicable  in  the  sale  of 
tickets  to  travelers  over  connecting  lines.  Hutchinson  states 
the  rule  in  such  cases  to  the  same  effect,  that  ^'When  the  pas- 
senger has  received  from  the  carrier  a  number  of  coupon 
tickets,  one  for  his  passage  over  the  route  of  the  first,  and 
others  as  passports  over  the  lines  of  succeeding  carriers, 
*  *  *  such  tickets  are  held  not  to  import  a  contract  on  the 
part  of  the  first  carrier,  from  whom  they  are  received,  to  be 
responsible  for  the  carriage  of  passengers  beyond  its  own  line. 
In  such  cases,  the  first  carrier  is  considered  rather  in  the  light 
of  an  agent  for  the  succeeding  carriers,  than  as  undertaking 
for  the  faithful  discharge  of  their  duty,  and  the  coupons  as  in 
the  nature  of  separate  tickets  on  behalf  of  the  successive  car- 
riers, and  binding  upon  them  in  the  same  manner  as  if  issued 
by  themselves."  He  cites  numerous  authorities  to  sustain 
the  text.     Hutch.  Carr.  p.  662,  §  578. 

In  this  case,  the  defendant's  own  evidence,  with  nothing  in 
conflict  with  it,  is  sufficient  to  sustain  the  agency  of  the  Waco 
ticket  agent,  on  behalf  of  defendant,  to  sell  the  ticket  to  plain- 
tiff. The  fact  that  the  defendant  had  no  general  agent  or 
office  at  that  point,   and  itself,  did  not  place  tickets  there  for 
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sale,  is  a  matter  of  no  consequence,  if  the  other  road  with 
defendant's  approval  acted  in  this  behalf  for  it.  It  was  shown, 
the  defendant  recognized  and  ratified  the  agency  in  receiving 
the  ticket  from  plaintiff  in  payment  of  his  fare  on  its  own  line, 
from  Memphis  to  Byhalia. 

3.  ''The  law,  settled  by  the  great  weight  of  anthority  is, 
that  the  face  of  the  ticket  is  conclusive  evidence  to  the  con- 
doctor  of  the  terms  of  the  contract  of  carriage  between  the 
passenger  and  the  company.  *  *  *  The  passenger  most 
submit  to  the  inconvenience  of  either  paying  his  fare  or  ejec- 
tion, and  rely  upon  his  remedy  in  damages  against  the 
company  for  the  negligent  mistake  of  the  ticket  agent.'* 
4  Elliott,  R.  R.  §  1594.  The  author  adds:  '4t  does  not  jiec- 
essarily  follow,  however,  that  the  railroad  company  may  not 
be  liable  where  the  passenger  has,  in  fact,  a  right  to  his  pas- 
sage at  the  ticket  rate,  and  he  is  afforded  no  opportunity  to 
get  a  ticket,  or  is  misled,  or  given  a  wrong  or  defective  ticket 
by  the  company's  agent,  or  the  like."  Hutchinson,  taking 
the  same  view,  holds,  on  the  authority  of  cases  he  cites,  that 
in  the  action  for  the  recovery  of  damages  sustained,  the  action 
mast  be  for  a  breach  of  the  contract.  Hutch.  Carr.  p.  674,  § 
S8oh.  Mr.  Elliott,  referring  to  the  authorities  which  hold 
that  the  passenger's  remedy  is  an  action  for  breach  of  the 
contract, — without  denying  the  right  to  sue  in  contract, — 
says:  ''It  may  be  that  some  of  the  cases  to  which  we  have 
just  referred  are  contrary  to  the  weight  of  authority,  in  hold- 
ing that  the  only  remedy  is  an  action  for  breach  of  the  con- 
tract, and  in  stating  the  measure  of  damages,  but  whether  the 
action  be  in  contract  or  in  tort, — for  the  breach  of  a  contract 
or  for  the  violation  of  a  duty  imposed  by  law, — the  gist  of  the 
action  cannot  well  be  the  expulsion  of  the  traveler,  where 
there  is  no  unnecessary  force,  in  accordance  with  the  rules 
of  the  company,  when  he  had  no  ticket  or  evidence  of  his 
right  to  transportation  valid  on  its  face,  or  such  as  those  rules 
reasonably  require,  and  refuses  to  pay  his  fare.  The  wrong 
lies  back  of  that,  and  it  is  well  settled,  that  a  complaint  pro- 
ceeding upon  one  theory,  will  not  authorize  a  recovery  upon 
another  and  entirely  distinct  and  independent  theory." 
Elliott,  R.  R.  §  1594. 

Mr.  Freeman  in  note  to  Com.  v.  Power,  7  Mete.  (Mass.) 
5q6,  41  Am.  Dec.  465,  475,  says:  "If  by  mistake  of  one  of 
the  officers  of  the  company,  he  is  not  furnished  with  a  proper 
ticket  or  check,  evidencing  his  right  to  be  carried  to  his  des- 
tination, his  right  nevertheless  remains,  and  if  for  want  of  the 
requisite  evidence  of  that  right,  another  servant  of  the  com- 
pany refuses  to  carry  him  without  another  payment  of  fare, 
the  contract  is  broken,  and  he  has  a  complete  right  of  action 
for  all  damages  resulting  from  such  breach.  *  *  *  He 
(the  traveler)  should  either  pay  the  fare  demanded  or  quit  the 
train;  and  in  either  case  we  think  he  ought  to  recover,  as 
part  of  his  damages,  reasonable  compensation  for  the  indignity 
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put  upon  him  by  the  company  through  the  default  of  its  s^r- 
ant,"  etc.     McGhee  v.  Reynolds,  117  Ala.  419,  23  South.  68. 

4.  The  count  in  this  case  is  treated  by  defendant  in  the 
demurrer  interposed,  as  one  in  contract  and  not  in  tort.  Gen- 
erally, the  damages  to  which  a  passenger  is  entitled  who  has 
been  injured  by  the  negligence  of  the  carrier,  are  measured 
by  the  rule  of  compensation ;  but,  as  Mr.  Hutchinson  observes, 
^'the  elements  which  enter  into  the  question  of  compensation 
are  so  various,  and  in  themselves  so  uncertain,  that  it  fur- 
nishes in  most  cases  only  a  rule  for  approximation  of  the 
actual  damage,  and  must,  after  all,  be  left  to  the  sound  dis- 
cretion of  those  whose  province  it  is  to  decide  the  amount. 
Certain  principles,  however,  have  been  settled  as  to  what  may 
be  properly  included  within  the  meaning  of  the  term  'com- 
pensation' which  will  serve  as  guides  in  the  calculation. 
One  of  these  rules  is  that  the  compensation  of  the  injured 
party  will  not  be  confined  to  his  mere  pecuniary  loss,  but  may 
embrace  recompense  for  the  pain  and  suffering  of  both  body 
and  mind  which  have  resulted  from  the  injury."  Telegraph 
Co.  V.  Adair,  115  Ala.  441,  22  South.  73;  Railroad  Co.  v. 
Binion,  107  Ala.  64$,  18  South.  7$. 

^  We  hold,  therefore,  that  the  measure  of  damages,  is  not 
limited,  as  contended  by  defendant,  to  the  cost  of  transporta- 
tion from  Byhalia  to  Birmingham. 

It  may  be  proper  to  add,  that  we  have  found  it  unnecessary 
to  decide  in  this  case,  whether  the  plaintiff  is  confined  for 
such  damages  as  he  claims  to  a  suit  on  the  contract,  such  as 
is  admitted  this  one  is,  and  cannot  sue  in  tort,  since  it  is 
nowhere  disputed  that  an  action  in  contract  may  be  main- 
tained. 

The  only  demurrer  to  the  third  count,  was  that  it  joined 
with  an  action  in  tort  as  set  up  in  other  counts,  the  third 
being  in  contract.  But  this  objection  cannot  be  considered, 
since  all  the  other  counts,  in  the  progress  of  the  trial,  were 
either  withdrawn  by  plaintiff,  or  the  court  charged  there  could 
be  no  recovery  on  them,  as  was  stated  in  the  first  part  of  the 
opinion. 

;.  We  have  considered  the  only  errors  assigned,  which  have 
been  insisted  on  in  argument,  except  on  the  overruling  of  the 
motion  for  a  new  trial ;  and  we  have  found  nothing,  which  in 
our  judgment  would  justify  us  in  setting  the  judgment  aside, 
on  any  of  the  grounds  urged. 

Affirmed.  

Smalley  v.  Detroit  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan^  Oct,  28^  igo2,) 
[91  N.  W.  Rep.  1027.] 

Injury  to  Alighting  Passenger— Sudden  Stoppage  of  Train— Contribu- 
tory  Negligence. 
A  passensrer  started  to  leave  a  crowded  railway  train  daring  iti  stop 
at  a  station,  but  when  she  reached  the  platform,    holding  a  yaliae  in 
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one  hand  and  the  train  of  her  dress  in  the  other,  the  train  had  started  ; 
and  the  brakeman,  on  bein^^  informed  that  she  desired  to  alight,  pulled 
the  bell  rope,  and  the  train  stopped  suddenly,  throwing  the  passenger 
off  and  injuring  her :  held^  that  she  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  not  returning  to  the  car  or  holding 
to  the  railing,  but  that  the  question  was  for  the  jury. 

Same — Same — Negligence — Question  for  Jury.* 

Whether  a  railway  train  crew  were  guilty  of  negligence  in  stopping 
a  train  ao  suddenly  that  a  passenger  was  injured,  held^  under  the  evi- 
dence, to  be  a  question  for  the  jury. 

Error  to  circuit  court,  Bay  county ;  Theodore  F.  Shepard, 
Judee. 

Action  by  Juna  E.  Smalley  against  the  Detroit  &  Mackinac 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

On  Sunday  August  2$,  1901,  defendant  ran  an  excursion 
train  from  Bay  City  to  Alpena.  Plaintiff  was  a  passenger  on 
the  return  trip  from  Alpena,  and  designed  to  alight  from  the 
train  at  Pinconning.  where  she  resided.  The  train  was  com- 
posed of  an  engine  and  ten  cars.  There  was  a  double  train 
crew,  consisting  of  one  conductor  and  an  assistant,  two 
brakemen,  and  a  baggageman,  who  had  no  baggage  to  handle, 
and  assisted  in  the  conduct  of  the  train  by  repeating  the  con- 
ductor's signals  to  the  engineer.  After  making  the  stop,  the 
'* all-right"  signals  were  passed  from  man  to  man  along  up 
from  the  rear  of  the  train,  and  finally,  as  given  by  the  con- 
ductor, were  confirmed  by  the  baggage  master,  standing  in 
the  baggage  car,  where  he  could  see  the  engineer  and  con- 
ductor. The  train  was  crowded,  and  passengers  were  stand- 
ing in  the  aislies.  The  train  arrived  at  Pinconning  at  9:30 
p.  m.  Plaintiff,  with  her  valise  and  umbrella,  was  seated 
near  the  middle  of  the  fourth  car  from  the  engine.  A  man 
sat  in  the  same  seat,  next  to  the  aisle.  As  soon  as  the  train 
stopped,  plaintiff,  according  to  her  own  testimony  and  that 
of  others,  arose  from  the  seat  and  started  towards  the  front 
platform  of  the  car,  intending  to  alight.  She  made  due  effort 
to  reach  the  platform  in  time.  She  was  somewhat  obstructed 
by  the  man  in  the  seat  with  her,  and  by  others  standing  in 
the  aisle.  On  arriving  at  the  door,  the  train  had  started.  The 
brakeman  stood  upon  the  platform  and  asked  if  she  desired  to 
alight.  She  informed  him  that  she  did.  She  was  then  hold- 
ing her  umbrella  and  valise  in  one  hand,  and  the  train  of  her 
dress  in  the  other.  Without  warning  or  assisting  her,  he  im- 
mediately pulled  the  cord  to  signal  the  engineer  to  stop.  He 
testified  that  he  received  no  response  to  this  signal,  and 
stepped  inside  the  car  ahead,  and  pulled  the  cord  there.  The 
engineer  suddenly  stopped  the  train,  and  the  plaintiff  was 
thrown  off  and  injured.     There  was  a  conflict  of  evidence  as 

*Aa  to  the  liability  of  carriers  for  injuries  to  passengers  by  jerks  and 
jolts  of  train  or  cars,  see  monograph  appended  to  Freeman  v.  Metro- 
politan St.  Ry.  Co.   (Mo.),  3  R.  R.  R.   584,  26  Am.  &  Eng.  R.   Cas.,  N. 

0«,  oOT. 
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to  the  time  during  which  the  train  stopped  at  the  station  for 
passengers  to  alight.  The  passenger  in  iront  of  plaintiff 
testified  that  the  train  started  while  she  stood  upon  the  low» 
step.  At  this  time  plaintiff  was  approaching  the  front  door 
of  the  car  as  rapidly  as  she  could.  Plaintiff  recovered  verdict 
and  judgment. 

T.  A.  £.  &  J.  C.  Weadock,  for  appellant 

Isaac  A.  Gilbert  (De  Vere  Hall,  of  counsel),  for  appellee. 

GRANT,  J.  (after  stating  the  facts),  i.  The  negligence 
alleged  is  the  failure  to  stop  the  train  a  reasonable  length  of 
time  for  her  to  alight,  and  the  sudden  stoppage  of  the  train 
without  notice  or  warning,  or  giving  her  sufBcient  time  to 
re-enter  the  car.  It  is  admitted  that  no  warning  was  given, 
but  it  is  insisted  that  she  knew  of  the  danger,  and  was  herself 
negligent  in  not  re-entering  the  car,  or  taking  reasonable 
precautions  to  protect  herself.  The  conflict  of  testimony 
upon  the  length  of  time  the  train  stopped  rendered  the  ques- 
tion a  proper  one  to  submit  to  a  jury.  Every  passenger  is 
entitled  to  sufficient  time  within  which  to  alight  after  the 
train  has  stopped.  Thomp.  Neg.  §  2876.  It  is  also  the  duty 
of  the  passenger  to  move  with  reasonable  promptness  and 
speed.  If  railroad  companies  see  fit  to  permit  their  cars  to 
be  crowded  beyond  their  capacity,  either  upon  excursions  or 
otherwise,  they  are  bound  to  see  that  passengers  have  a  rea- 
sonable time,  and  are  afforded  reasonable  facilities,  to  extri- 
cate themselves  from  the  crowd  and  alight.  The  length  of 
time  will  depend  upon  circumstances.  Where  the  train  is 
crowded  and  passengers  are  occupying  the  aisles,  a  longer 
time  is  required  than  when  the  train  is  occupied  with  the 
ordinary  number  of  passengers.  Whether,  as  a  matter  of  law, 
the  brakeman,  under  his  own  testimony,  was  guilty  of  negli- 
gence in  giving  no  warning  to  or  taking  no  steps  to  protect 
the  plaintiff  before  stopping  the  train,  we  need  not  determine. 
The  question  of  negligence  was  left  to  the  jury.  If  the  con- 
duct of  the  brakeman  was  negligence  per  se,  the  defendant 
has  no  cause  of  complaint  because  it  was  left  to  the  jury. 
When  a  passenger  has  reached  the  platform  in  his  efforts  to 
alight,  and  finds  the  train  moving,  it  is  negligence  to  cause 
the  train  to  be  so  suddenly  stopped  as  to  throw  a  passenger 
down,  when  no  reasonable  effort  has  been  made  to  secure  his 
safety.  The  evidence  upon  all  these  points  was  sufficient  to 
justify  the  court  in  submitting  the  question  of  the  defendant's 
negligence  to  the  jury. 

2.  The  question  of  contributory  negligence  was  properly 
left  to  the  jury.  Plaintiff  was  notified  and  invited  to  alight 
According  to  her  evidence,  she  had  exercised  diligence  in  mov- 
ing to  the  platform  for  that  purpose.  Arriving  upon  the  plat- 
form, she  found  the  train  in  motion.  Instantly  the  brakeman 
signaled  the  engineer  to  stop.  Evidently  it  was  but  a  few 
seconds  between  her  informing  the  brakeman  that  she  desired 
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to  alight  and  the  sadden  stoppage  of  the  train.  The  brake- 
man  acted  in  great  haste.  The  risk  of  stopping  a  train  under 
these  circumstances  was  not  one  of  the  risks  assumed  by  trav- 
elers. We  cannot  say  that  she  was  guilty  of  contributory 
negligence  in  not  attempting  to  re-enter  the  car,  or  to  let  go 
of  her  dress  and  take  hold  of  the  railing  to  protect  herself. 
Her  conduct^  ia  view  of  all  the  testimony,  became  a  ques- 
toin  for  the  scrutiny  of  the  jury.  It  cannot  be  said  that  the 
average  prudent  person  would  have  acted  differently  from 
what  she  did,  in  view  of  the  entire  surroundings.  It  is  unnec- 
essaiy  to  discuss  the  facts  further.  The  case  is  squarely 
within  Strand  v.  Railway  Co.,  64  Mich.  216,  31  N.  W.  184. 

3.  The  learned  counsel  for  defendant  have  selected  a  few 
isolated  sentences  from  the  charge  of  the  court,  and  allege 
error  upon  them.  When  read  in  connection  with  the  entire 
charge*  they  become  harmless,  even  if  they  were  erroneous. 
The  learned  judge  very  clearly  in  his  charge,  read  as  a  whole, 
left  to  the  jury  the  two  questions  of  negligence  and  contribu- 
tory negligence,  with  ample  evidence  on  which  to  sustain  the 
conclusions  reached  by  the  jury. 

The  judgment  is  affirmed.    The  other  justices  concurred. 


Brown  v.  Atlanta  &  C.  Air  Line  Ry.  Co. 

{Supreme  Court  of  North  Carolina^  Dec,  igo2,) 

[42S.  E.  Rep.  911.] 

Motion  for  Nonsuit. 

Notwithstanding'  the  provision  of  Acts  1897,  c.  109,  for  motion  for 
nonsnit  at  the  end  of  plaintiff's  evidence,  snch  a  motion,  in  the  nature 
of  a  demurrer  to  the  evidence,  may  be  made  by  defendant  after  intro- 
dncing"  evidence,  his  evidence,  however,  not  to  be  considered  thereon. 

injury  to  Employee — Liability  for  Negligence  of  Lessee.* 

A  railroad  company,  which  leases  its  road,  as  authorized  by  its  charter, 
is  liable  to  an  employee  of  the  lessee,  injured  throunrh  the  lessee's  negli- 
gence. 
Cook,  J. ,  dissenting. 

Appeal  from  superior  court,  Mecklenburg  county;  Coble, 
Judge. 

Action  by  J.  B.  Brown  against  the  Atlanta  &  Charlotte  Air 
Line  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Geo.  F.  Bason,  for  appellant. 

Burwell,  Walker  &  Cansler,  for  appellee. 

MONTGOMERY,  J.  This  action  was  brought  by  the  plain- 
tiff to  recover  damages  for  personal  injuries  sustained  by  him 
while  in  the  service  of  the  Southern  Railway  Company,  the 

*See  foot-note  appended  to  Sias  v.  Rochester  Ry.  Co.  (N.  Y.)>  1  R.  R. 
R.  167,  24  Am.  &  E^ng.  R.  Cas.,  N.  S.,  167. 
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lessee  of  the  defendant,  the  Atlanta  &  Charlotte  Air  Line 
Railway  Company.  The  defendant,  after  pleading  contribo- 
tory  negligence  on  the  part  of  the  plaintiff,  for  a  fnrth^ 
answer  and  defense  denied  its  liability  on  the  ground  that  it 
had  leased  the  property  to  the  Southern  Railway  Company, 
and  was  not  responsible  for  the  tortious  acts  of  its  lessee. 
The  language  of  that  part  of  the  answer  was  in  these  words: 
''(12)  And  for  a  further  answer  and  defense  to  said  action, 
the  defendant  says  that,  having  leased  and  conveyed  its  rail- 
road, with  all  its  property,  rights,  and  franchises,  to  the 
lessee,  the  Southern  Railway  Company,  as  alleged  in  plain- 
tiff's complaint,  this  defendant,  at  the  time  of  the  injury  to 
plaintiff,  had  no  control  nor  power  over  the  said  railroad,  nor 
over  the  management  or  operation  of  the  same.  It  had 
deprived  itself  of  its  property,  rights,  and  franchises  with  the 
consent  of  the  state,  wliich  had  conferred  upon  it  in  its  charter 
the  right  to  convey  and  lease  its  railroad  and  all  its  property, 
right,  and  franchises  granted  in  its  charter,  except  the  fran- 
chises to  be  and  exist  as  a  corporation.  That,  in  view  of  the 
foregoing,  as  it  is  advised,  it  cannot  be  held,  and  is  not  liable 
in  law,  for  the  result  of  any  conduct  or  alleged  misconduct  of 
its  lessee,  the  Southern  Railway  Company,  towards  the  plain- 
tiff, in  its  operation  of  the  said  raihroad.  Defendant  further 
says  that  it  is  advised  that  to  hold  it  liable  in  this  action,  and 
to  take  from  it  its  property  in  satisfaction  of  any  judgment 
which  may  be  recovered  in  the  same,  will  be  to  deprive  it  of 
its  property  without  due  process  of  law,  and  in  violation  of 
the  fourteenth  amendment  to  the  constitution  of  the  Unit^ 
States.'*  At  the  close  of  the  evidence  ''the  defendant  moved 
for  a  nonsuit  upon  the  ground,  as  it  appeared  from  the  evi- 
dence, that  this  action  was  prosecuted  against  the  defendant, 
the  Atlanta  &  Charlotte  Railway  Company,  the  lessor,  for  the 
tort  committed  by  the  Southern  Railway  Company,  its  lessee, 
in  the  operation  of  its  trains  over  the  leased  road."  The 
motion  was  overruled,  a  judgment  in  favor  of  the  plaintiff 
upon  the  verdict  was  rendered,  and  the  defendant  appealed 
Each  and  all  of  the  exceptions,  with  the  exception  of  the 
one  to  the  overruling  of  the  motion  for  nonsuit,  was  aban- 
doned by  the  counsel  of  the  defendant  in  this  court  The 
plaintiff  contends  that  the  court  properly  overruled  the  motion 
for  nonsuit,  for  the  reason  that  the  defendant  did  not  make  the 
motion  at  the  proper  time, — that  is,  when  the  plaintiff  had 
concluded  his  evidence, — and  that  when  it  was  made  it  was 
after  the  defendant  had  introduced  its  evidence  on  the  execu- 
tion of  the  lease,  which  was  not  permissible,  a  defendant  not 
being  allowed  to  move  to  dismiss  upon  testimony  introduced 
by  himself.  The  contention  is  based  on  the  provision  of  Acts 
1897,  c.  109,  as  amended  by  Acts  1899,  c.  131.  The  amend- 
ment of  1899  has  been  repealed  by  the  subsequent  amendment 
of  1901  (chapter  594),  which  latter  amendment  is  substituted 
for  the  former  one,  but  for  the  purposes  of  this  discussion  that 
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IS  immateriaL    The  purpose  of  the  motion  was,  not  to  pro- 
core  a  roling  by  the  court  upon  the  right  of  the  defendant  to 
lease  its  road  to  the  Southern  Railway  Company,  for  that 
had  been  admitted  in  the  answer,  but  to  have  a  ruling  that  the 
whole  evidence  showed  that  the  plaintiff  was  injured  while 
in  the  service  of  the  lessee,  and  that  it  was  not  legally  suffi- 
cient to  establish  the  plaintiff's  claim  as  against  the  defend- 
ant.    If  the  defendant  had   proceeded  under  the  statutory 
provisions  above  referred  to,  there  could  be  no  doubt  that  the 
question  would  have  been  properly  raised.     But    was    the 
defendant  confined  to  the  procedure  marked  out  in  those  stat- 
utes?   The  motion  was  substantially  "a  demurrer  to  the  evi- 
dence," and  that  practice  is  recognized  in  many  of  the  states, 
and  always  has  been  with  us.     The  purpose  of  the  practice  is  to 
present  to  the  court,  instead  of  submitting  the  evidence  to  the 
jary,  such  facts  as  were  shown,  and  as  the  evidence  tended  to 
prove,  for  the  judgment  of  the  court  as  to  their  sufficiency  in 
kiw  to  establish  the  plaintiff's  claim  against  the  defendant. 
If  the  burden  to  make  out  the  case  is  on  the  defendant,  the 
plaintiff  might  demur  to  the  evidence.     The  usual  practice  in 
this  state  before  the  enactment  of  the  statutes  above  referred 
to  was  to  proceed  as  is  now  provided  for,  except  that  now  it  is 
discretionary  with  the  defendant  whether  he  will  introduce 
evidence  after  the  motion  to  dismiss  or  not,  while  before  these 
acts  that  matter  was  discretionary  with  the  court.     But  what 
can  be  the  objection  to  moving,   for  the  first  time,  when  all 
the  evidence  is  in,  notwithstanding  Acts  1897,  c.  109,  as  the 
proper  method  of  demurring  to    the  evidence  ?    Of  course, 
the  evidence  of  the  demurrant  could  not  be  considered.     In  the 
case  before  us  there  was  no  evidence  offered  by  the  demurrant, 
except  on  the  matter  of  contributory  negligence  of  the  plain- 
tiff.    The  fact    that  the    Southern    Railway  Company  was 
operating  the  train  was  admitted  in  the  answer,  and  exemp- 
tion pleaded  on  that  account  for  the  defendant.    We  will  con- 
sider the  motion  as  a  demurrer  to  the  evidence,   though  not 
very  clearly  expressed,  and  only  made  at  the  conclusion  of  all 
the  evidence,  the  demurrant's  evidence  not  bearing  on  the 
matter  embraced  in  the  motion.     But  his  honor  was  correct 
in  his  refusing  to  sustain  the  demurrer.     We  will  not  attempt 
to  add  anything  further  to  what  has  been  said  by  this  court 
on  the  responsibility  of  railroad  companies  who  are  lessors  for 
the  negligent  acts  of  their  lessees.     They  are  both  liable.     In 
Logan  V.  Railroad  Co.,  116  N.  C.  940,  21  S.  E.  9S9»  the  matter 
was  thoroughly  discussed  and  decided,  and  the  opinion  has 
been  affirmed  in  numerous  case^  since.     Tillett  v.  Railroad 
Co.,  118  N.  C.  1031,  24  S.  E.  Ill;  Benton  v.  Railroad  Co., 
122  N.  C.  1007,  30  S.  E.  333;  Perry  v.  Raih-oad  Co.,  128  N. 
C.  471,  39  S.  E.  27;  Harden  v.  Railroad  Co.,  129  N.  C.  354. 
40  S.  E.  184.  55  L.  R.  A.  784,  85  Am.  St.  Rep.  747- 
No  error. 

COOK,  J.  (dissenting).     I  do  not  concur  in  that  part  of  the 
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opinion  of  the  court  which  holds  that  the  defendant  lessor 
company  is  responsible  for  the  torts  committed  by  its  lessee, 
the  Southern  Railway  Company.  Under  the  powers  conferred 
upon  defendant  company  in  its  charter  it  had  the  right  to 
lease,  and  in  exercising  the  same  did  lease,  its  railroad  and 
all  its  property,  rights,  and  franchises  (except  the  franchises 
to  be  and  exist  as  a  corporation),  to  the  Southern  Railway 
Company ;  and  the  latter,  the  Southern  Railway  Company, 
was,  as  such  lessee,  operating  the  same  on  its  own  accoant, 
and  was  the  employer  of  the  plaintiff  at  the  time  when  the 
alleged  injury  occurred ;  and  there  was  no  contractual  relation 
existing  between  the  plaintiff  and  defendant.  In  no  jurisdic- 
tion (except  our  own)  is  it  held  that  the  lessor  company  is 
liable  for  the  contracts  or  torts  of  the  lessee  company,  except 
— First,  when  the  lease  is  made  without  legal  license  or 
authority  (in  which  case  the  lessee  is  deemed  to  be  the  agent 
of  the  lessor) ;  second,  when  the  license  or  authority  to  lease 
is  coupled  with  an  express  provision  that  the  lessor  shall  be 
and  remain  liable  for  the  acts  of  its  lessee.  In  the  case  at 
bar  the  lease  was  made  under  express  authority  granted  in 
the  charter  of  the  lessor  company,  and  there  is  no  provision 
that  it  shall  be  liable  for  the  contracts  or  torts  of  its  lessee. 
This  doctrine  was  first  held  by  this  court  in  Logan  v.  Railroad 
Co.,  ii6  N.  C.  940,  21  S.  £.  959,  and  was  approved  in  a  num- 
ber of  cases  thereafter.  But  when  it  was  again  presented  to 
this  court  for  review  (for  the  first  time  after  I  became  a  mem- 
ber of  this  court)  in  Harden  v.  Raihroad  Co.,  129  N.  C.  3(4, 
40  S.  E.  184,  S5  L.  R.  A.  784.  85  Am.  St.  Rep.  747,  and  after 
a  thorough  study  of  the  principle  involved  and  examination  of 
the  decisions  bearing  upon  the  question,  I  became  satisfied 
that  it  was  unsound  in  law,  and  there  gave  a  full  expression 
of  my  views  in  my  dissenting  opinion,  to  which  I  now  refer 
without  a  rediscussion  of  the  subject 
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{Supreme  Court  of  Wtishington,  Dec,  j<?,  igo2,) 

[70  Pac.  Rep.  1100.] 

Injury  to  Fireman — Parties. 

In  an  action  by  a  fireman  for  injuries  sustained  in  a  collision  it  waa 
proper  to  ioin  with  the  railroad  as  parties  defendant  the  division  saper* 
intendent  and  division  train  dispatcher. 

Removal  of  Cause. 

Where,  in  an  action  against  a  nonresident  railroad  and  two  of  ita  rea- 
ident  employees,  the  resident  defendants  were  dismissed  on  their  own 
motion,  in  opposition  to  plaintiff's  contention,  at  the  close  of  all  the 
testimony,  it  was  not  error  to  refuse  to  remove  the  case  to  the  federal 
court  on  the  motion  of  the  remaining^  defendant. 

Injury  to  Passenger — Collision — Presumption  of  Negligence.* 

A  collision  of  trains  is  prima'  facie  the  result  of  negligence,  where 
the  rights  of  passengers  and  of  railroad  companies  are  in  controreny* 

*See  foot-note  appended  to  Texas  &  P.  Ry.  Co.  v,  Gardner  (C  C.  A.) » 
3  R.  R.  R.  759,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  759. 
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Fellow  Servants. 

A  fireman  who  was  injured  by  a  collision  of  two  trains  cannot  be 
held  a  fellow  servant  of  both  or  either  conductors. 

Same. 

NeclifiT^nce  of  a  fellow  servant  concurring'  with  the  negligence  of 
the  master  does  not  excuse  the  primary  negligence  of  the  master  for 
injury  to  another  fellow  servant. 

Appeal  from  superior  coart»  Spokane  county ;  W.  £.  Rich- 
ardson, Judge. 

Action  by  Elzie  N.  Howe  against  the  Northern  Pacific  Rail- 
way Company  and  others.  From  a  judgment  against  the 
company,  it  appeals.     Affirmed. 

Stephens  &  Bunn,  for  appellant. 

Barnes  &  Latimer  and  Hyde,  Townsend  &  Thompkins,  for 
respondent. 

DUNBAR,  J.  This  is  a  personal  injury  case.  On  the  2d 
of  January,  1899,  the  respondent  was  fireman  on  train  No.  13, 
a  mixed  passenger  and  hreight  train  running  from  Cheney  to 
Coulee  City.  On  this  day  a  snowplow  train  had  been  sent 
ahead  of  the  passenger  train  to  clear  the  road  and  prepare  the 
track  for  the  passenger  train,  and  at  a  point  about  six  miles 
west  of  Almira,  a  station  between  Cheney  and  Coulee  City, 
No.  13,  upon  which  respondent  was  firing  the  lead  engine, 
ran  into  the  snowplow,  and  respondent  was  injured  by  the 
collision  to  such  an  extent  that  his  leg  had  to  be  amputated. 
Sait  for  $25,000  damages  on  account  of  his  injuries  was 
broucrht  by  the  respondent  against  the  Northern  Pacific  Rail- 
way Company,  which  was  operating  the  trains  above  spoken 
of.  Respondent  joined  as  defendants  with  the  railway  com- 
pany Frederick  W.  Gilbert,  who  was  at  the  time  the  super- 
intendent of  the  division  of  the  railroad  upon  which  plaintiff 
was  working,  and  A.  G.  Kamm,  who  was  the  chief  dispatcher 
employed  by  the  raiboad  of  the  division  before  mentioned. 
The  trial  of  the  cause  resulted  in  a  verdict  for  respondent  for 
$i;,ooo  against  the  railway  company  alone,  Kamm  and  Gilbert 
having  been  dismissed  from  the  case  by  the  court  at  the  end 
of  all  the  testimony.  Judgment  was  entered  upon  the  verdict, 
and  from  such  judgment  this  appeal  was  taken. 

The  statement  of  the  case  by  the  appellant  is  very  exten- 
sive and  minute  in  detail,  but  we  think  we  have  stated  suffi- 
cient to  settle  the  propositions  necessary  for  the  determination 
of  the  cause.  The  complaint  alleged  negligence  in  the 
company  in  failure  to  promulgate  and  enforce  ample  and  suffi- 
cient rules  for  the  running  of  the  trains;  failure  to 
provide  proper  machinery  and  appliances ;  in  running  defec- 
tive locomotives  and  engines;  that  the  same  were  unskillfuUy 
equipped,  manned,  and  fitted  out;  failure  to  furnish  com- 
petent servants;  an  insufficient  number  of  servants;  negli- 
eently  ordering  train  No.  13  to  proceed  westerly  from  Almira 
station  to  Coulee  City  on  the  night  in  question ;  and  various 
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Other  allegations  of  negligence  and  failore  on  the  part  of 
Gilbert  and  Kamm  to  prepare,  publish,  and  enforce  all  nec- 
essary rales,    regulations,  and   orders  for  the  running  and 
operation  of  their  trains.    A  joint  demurrer  of  the  defendants 
was  interposed  to  the  complaint  on  the  ground  of  misjoinder, 
which  was  overruled,  and  on  this  ruling  is  based  one  of  the 
assignments  of  error.     It  is  contended  by  the  appellant  that 
there  is  no  joint  liability  between  the  railway  company  and 
the  dispatcher  and    the  division  superintendent;  that   the 
master  cannot  be  liable  together  with  any  of  its  employees 
joined  in  an  action  based  upon  charges  of  this  character;  and 
it  is  insisted  that  this  court  has  decided  this  que^ion  in  favor 
of  appellant's  contention  in  Doremus  v.  Root,  23  Wash.  710, 
63  Pac.  572,  54  L.  R.  A.  649.     But  we  do  not  so  understand  the 
decision  in  that  case.     There  the  action,   brought  against 
the  railroad  company  and  Root,  was  based  ezclasively  npoo 
the  alleged  negligence  of  Root  while  acting  as  conductor  of 
one  of  the  railroad  company's  freight  trains,  the  respondent 
in  that  case  being  fireman  and  Root  conductor  on  the  same 
train.     The  jury  returned  a  verdict  finding  for  the  plaintiff 
and  against  the  defendant  railroad  company,  and  assessed  the 
damages  of  the  plaintiff  at  $15,000.     After  the  verdict  was 
read,  and  before  the  jury  was  discharged,  the  attorney  for 
defendant  Root  inquired  of  the  court  what  construction  the 
court  would  place  upon  the  verdict  with  respect  to  defendant 
Root,  and  the  court  ruled  that  said  verdict  was,  and  should  be 
considered  as,  a  verdict  in  favor  of  defendant  Root    The 
verdict  was  then  recorded,  and  the  jury  discharged.    After- 
wards a  judgment  was  entered  in  favor  of  Root  and  against 
the  plaintiff  for  costs,  and  judgment  was  finally  entered  against 
the  railroad  company  for  the  amount  of  the  verdict,  with 
costs  to  the  respondent.     This  court  held  in  that  case  that 
inasmuch  as    the  negligence  of  the  railroad  company  was 
alleged  to  be  the  negligent  action  of  the  servant,  and  the  jory 
having  affirmatively  found  that  the  servant  was  not  negligent, 
it  must  follow  that  there  was  no  negligence  on  the  parf  of  the 
master,  the  railroad  company ;  and  that,  as  there  had  been  no 
appeal  from  the  judgment  in  favor  of  the  servant,  the  cause 
could  not  be  retried,  and  it  was,  therefore,  ordered  dismissed. 
In  so  far  as  the  decision  in  this  case  and  the  discussion  lead- 
ing up  to  it  are  concerned,  the  particular  question  involved 
here  was  not  involved  in  that  case,  nor  attempted  to  be 
decided.     If,  however,  any  inference  is  to  be  drawn  from  the 
decision  in  that  case,  it  is  opposed  to  appellant's  contention, 
for  at  the  threshold  of  the  case  the  question  of  nonjoinder 
was   raised    and  vigorously  discussed   in    appellant's   brief, 
and,  if  the  court  had  concluded  that   the   appellant's  con- 
tention was  right  on  that  jurisdictional  question,  it  would  not 
have  been  necessary  to  have  examined  or  decided  the  subse- 
quent point  upon  which  the  court's  decision  was  based.    On 
this  question,  however,  there  is  a  square  coqflict  of  authority. 
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and  we  have  examined  it  with  reference  not  only  to  the  cases 
which  are  cited  in  appellant's  brief,  but  with  reference  to  the 
cases  cited  in  the  brief  of  the  appellants  in  the  case  of 
Doremns  v.  Root,  supra.     Section  242  of  Shearman  &  Red- 
field  on  the  Law  of  Negligence  (5th  Ed.)  is  cited  to  support 
the  contention  that  the  master  and  servant  cannot  be  joined. 
This  and  the  succeeding  section  are  in  reality  a  discussion  of 
the  principle  involved  in  the  distinction  that  has  been  raised 
by  some  courts  between  the  liability  of  an  agent  in  case  of 
nonfeasance  and  that  of  one  in  case  of  misfeasance ;  but  in 
section  248  the  rule  is  thus  stated  under  the  title  ''Joint  Lia- 
bility of  Master  and  Servant*':    ''Wherever  a  master  can  be 
held  responsible  for  the  tortious  negligence  of  his  servant, 
the  two  are  generally  held  jointly  as  well  as  severally .  liable; 
and  if  a  servant  employs  a  subagent  under  such  circumstances 
that  both  the  original  master  and  the  intermediate  employer 
are  liable  for  the  negligence  of  the  subagent,  they  are  all 
jointly  and  severally  liable, " — citing  several  cases,  but  stating 
that  a  different  rule  prevails  in  Massachusetts,  and  probably 
in  Maine.     The  theory  of  the  cases  holding  that  there  cannot 
be  a  joint  liability  is  that  there  is  really  but  one  act  of    neg- 
ligence ;  that  the  negligence  can  be  imputed  to  the  master, 
not  by  reason  of  his  being  a  joint  tort  feasor,  but  by  reason  of 
bis  peculiar  relation  to  his  agent ;    and  that  public  policy 
holds  him  responsible  for  the  agent's  acts  under  the  doctrine 
of  respondeat  superior ;  and  it  seems  that  theoretically  there 
may  be  something  in  this  idea.     Many  of  the  cases,  however, 
base  their  opinions  upon  the  old  distinction  which  we  have 
spoken  of  between  a  case  of  misfeasance  and  one  of  non- 
feasance, a  distinction  which  this  court  in  Lough  v.  John 
Davis  &  Co.,  70  Pac.  491,  held  not  to  be  sound,  either  on 
reason  or  on  authority.     Without   specially  reviewing  the 
cases  on  this  subject,  which  are  collated  in  Warax  v.  Railroad 
Co.  (C.  C.)  72  Fed.  637,  in  which  the  right  to  join  the  master 
and  servant  is  denied,   there  are  cited,   as    sustaining  the 
afiBirmative  of  the  proposition:    Wright  v.  Wilcox,  iqWend. 
343,  32  Am.   Dec.  507;  Suydamv.  Moore,  8  Barb.  358;  Mont- 
fort  V.  Hughes,  3  E.  D.  Smith,  591;  Phelps  v.  Wait,  30  N.  Y. 
78;  Wright  V.  Compton,    53  Ind.  337;  Greenberg  v.  Lumber 
Co.  (Wis.)  63  N.  W.  93.  28  L.  R.  A.  439.  48  Am.  St.  Rep.  911; 
Newman  v.  Fowler,  37  N.  J.  Law,  89.     In  support  of  the  view 
that  the  master  cannot  be  joined  as  defendant  in  an  action 
against  his  servant  for  negligence,  where  the  master  is  not 
personally  concerned  in  the  negligence  either  by  his  presence 
or  express  direction,  the  following  are    cited:    Parsons  v. 
Winchell,  5  Cush.  592,  52  Am.  Dec.  745 ;  Mulchey  v.  Society, 
125  Mass.  487;  Clark V.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590; 
Seelen  V.  Ryan,  2  Cin.    R.  198;  Campbell  v.  Sugar  Co.,  62 
Me.  Si;3,  16  Am.  Rep.   503;  Beuttel  v.  Railroad  Co.    (C.  C.) 
26  Fed.  50;  Page  v.  Parker,  40  N.  H.  47;  Bailey  v.  Bussing, 
37  Conn.   349.     Other  cases  have  been  decided  since  with 
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equally  conflicting  results.  But  without  entering  into  a  dis- 
cussion or  an  analysis  of  these  conflicting  opinions,  consider- 
ing the  fact  that  universal  authority  will  hold  responsible  in 
independent  actions  both  the  master  and  the  agent  or  servant 
whose  tortious  act  is  the  cause  of  the  injury,  and  the  holding 
of  this  court  that  as  to  the  liability  of  the  servant  or  agent 
there  is  no  distinction  between  cases  of  misfeasance  and 
those  of  nonfeasance,  and  in  further  consideration  of  the  re- 
formed procedure  which  obtains  in  this  state,  we  are  inclined 
to  hold  with  those  cases  which  permit  the  rights  of  all  parties 
to  be  determined  in  one  action,  thereby  discountenancing  and 
rendering  unnecessary  a  multiplicity  of  suits,  rather  than  to 
compel  the  plaintiff  to  pursue  and  exhaust  his  remedy  against 
one  actor,  and  then,  if  compensation  cannot  be  realized  for 
the  damage  sustained,  to  proceed  against  another.  We  think 
this  view  is  more  in  harmony  with  the  spirit  of  our  Code  and 
modern  procedure  generally.  It  is  therefore  held  that  no 
error  was  committed  by  the  court  in  overruling  the  defend- 
ant's demurrer  to  the  complaint. 

The  next  pertinent  claim  is  that  the  cause  should  have  been 
removed  to  the  federal  court  upon  the  application  which  was 
made  and  the  bond  which  was  offered  when  Kamm  and  Gil- 
bert were  dismissed  from  the  case.  We  do  not  think  this  con- 
tention can  be  sustained.  It  is  true,  under  the  authorities,  ii 
the  application  is  made  seasonably,  it  should  be  granted,  even 
though  it  was  not  made  at  the  commencement  -of  the  trial,  as 
was  decided  in  Powers  v.  Railroad  Co.,  169  U.  S.  92,  18  Sup. 
Ct.  264,  42  L.  Ed.  673,  cited  by  appellant.  In  that  case, 
however,  the  plaintiff  discontinued  as  to  the  resident  defend- 
ants when  the  cause  was  called  for  trial;  but  in  the  case  at 
bar  it  was  the  request  of  the  defendants  themselves  that 
brought  about  their  dismissal,  in  opposition  to  respondent's 
contention.  This  question  is  distinctly  settled  in  Whitcomb 
V.  Smithson,  175  U.  S.  635,  20  Sup.  Ct.  248,  44  L.  Ed.  303,  a 
late  case,  decided  in  January,  1900,  and  one  which  seems  to 
us  to  be  exactly  in  point.  In  answer  to  the  proposition  urged 
here,  the  court  in  that  case  said:  ''This  might  have  been  so 
if,  when  the  cause  was  called  for  trial  in  the  state  court,  plain- 
tiff had  discontinued  his  action  against  the  railway  company, 
and  thereby  elected  to  prosecute  it  against  the  receivers  solely, 
instead  of  prosecuting  it  on  the  joint  cause  of  action  set  up  in 
the  complaint  against  all  the  defendants;''  citing  Powers  v. 
Railroad  Co.,  supra.  ''But,"  said  the  court,  "that  is  not  this 
case.  The  joint  liability  was  insisted  on  here  to  the  close  of 
the  trial,  and  the  nonliability  of  the  railway  company  was 
ruled  in  invitum.  *  *  *  The  case  was  prosecuted  by  plain- 
tiff accordingly,  and  at  the  close  of  the  evidence  a  motion  was 
made  to  instruct  the  jury  to  return  a  verdict  in  behalf  of  the 
railway  company  because  the  evidence  did  not  sustain  the 
allegations  of  the  complaint  as  to  the  negligence  of  that 
defendant,  and  the  court  granted  the  motion  on  that  ground 
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in  view  of  the  rules  of  the  company,  which  it  found  'to  amply 
cover  all  the  contingencies  arising  in  the  prosecution  of  the 
various  duties  incident  to  railroad  service  at  the  point.' 
This  was  a  ruling  on  the  merits,  and  not  a  ruling  on  the  ques- 
tion of  jurisdiction.  It  was  adverse  to  plaintiff,  and  without 
his  assent,  and  the  trial  court  rightly  held  that  it  did  not 
operate  to  make  the  cause  then  removable,  and  thereby  to 
enable  the  other  defendants  to  prevent  plaintiff  from  taking  a 
verdict  against  them.  The  right  to  remove  was  not  contingent 
on  the  aspect  the  case  may  have  assumed  on  the  facta 
developed  on  the  merits  of  the  issues  tried."  We  think  this 
case  is  decisive  of  the  question  raised,  and  that  no  error  was 
committed  by  the  court  in  refusing  to  transfer  the  case  to  the 
federal  court. 

We  have  examined  the  record  in  detail,  and,  although  it  is 
voluminous,  we  have  been  unable  to  discover  any  reversible 
error,  either  in  the  admission  or  rejection  of  testimony  or  in 
the  giving  or  refusing  to  give  instructions.     But  even  if  slight 
error  had  crept  into  some  of  the  proceedings  in  relation  to  the 
proof  of  negligence,  wef  think,  under  the  theory  of  the  appel- 
lant, that  it  would  not  have  been  prejudicial,  and  that  the 
coart  would  have  been  justified  in  instructing  the  jury  that 
negligence  had  been  proven.     It  is  settled  law  that  a  rear  end 
or  head  end  collision  is  prima  facie  the  result  of  negligence, 
where  the  rights  of  passengers  and  of  railroad  companies  are 
in  controversy.     If  any  different  rule  obtains  in  a  litigation 
between  the  railroad  company  and  an  employee  who  is  in- 
jured, it  must  be  upon  the  theory  that  the  employee  is  in 
some  way  responsible  ior  the  negligence,  either  through  con- 
tribution on  his  part  or  contribution  by  a  fellow  servant.     It 
is  conceded  and  asserted  in  this  case  that  the  conductors  on 
both  the  trains,  viz.,  the  passenger  train  No.  13  and  the  snow- 
plow  train,  were  guilty  of  negligence,  and  that  the  accident 
would  not  have  happened  had  it  not  been  for  such  negligence. 
After  discussing  the  rules  which  provide  the  duty  incumbent 
upon  the  conductor  to  use  certain  precautions  in  cases  of  this 
kind,  and  referring  to  the  fact  that  train  No.  13  left  Almira 
only  10  minutes  after  the  snowplow  train,  and  the  assertion 
that  the  officers  are  charged  by  the  rules  with  the  duty  of 
assuming  that  another  train  is  coming  when  their  train  is 
delayed ;  that  explosive  caps  or  torpedoes  are  provided  for 
placing  upon  the  tops  of  the  rails  as  signals  to  be  used  in 
addition  to  the  regular  signals;  and  many  other  precautionary 
provisions, — the  appellant  says:    ''It  is  shown  by  the  record 
that  trains  very  often  lose  time  or  actually  have  to  stop  be- 
tween stations.    This  has  been  true  ever  since  railroad  trains 
commenced  running,   and  because    of  this  all  trains  were, 
equipped,  as  this  snowplow  train  was  equipped,  with  appli- 
ances to  protect  them  ahead  and  in  the  rear.     These  appli- 
ances are  so  effective  and  so  easily  used  that  there  is  no 
occasion  and  no  reason  for  a  rear-end  collision  of  this  sort» 
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except  in  the  instance  where  the  train  crews  are  wholly  negli- 
gent and  careless  in  the  use  of  the  signals,  or  in  the  entire 
failure  to  use  them.  It  will  be  noted  that  there  was  no  care- 
less or  negligent  use  of  the  signal  appliances  which  were  on 
this  snowplow  train.  They  had  the  appliances,  they  had 
torpedoes,  they  had  fuses,  and  they  had  lanterns;  but,  instead 
of  there  being  a  negligent  or  careless  use  of  them,  they  did 
not  use  them  at  all.  Any  one  of  these  signals  would  have 
avoided  a  collision  or  accident  of  this  sort.  A  torpedo  placed 
on  the  track,  even  though  there  be  but  one,  is  a  signal  for  any 
following  train  to  stop  until  it  has  burned  ont  *  *  * 
There  was  a  conductor  on  the  train,  who  could  have  done 
these  things;  there  was  a  rear  brakeman  on  the  train,  who 
could  have  done  these  things;  and  every  single  one  of  these 
men  knew  and  must  have  known  that  train  was  losing  time 
from  the  moment  that  it  left  Almira;  and  every  one  of  these 
men  knew  and  must  have  known  that  a  fast  running  passenger 
train  was  behind  them,  running  in  the  same  direction.  It  is 
almost  inconceivable  under  such  circumstances,  and  almost 
impossible  to  believe,  that  these  appliances  for  their  protec- 
tion were  not  used ;  but  they  were  not,  and  thus  the  injury 
was  caused."  Like  negligence  is  attributed  by  the  appellant 
to  the  managers  of  both  the  snowplow  train  and  the  passenger 
train.  This  charge  must  be  made  upon  the  theory  that  the 
fireman  was  a  fellow  servant  with  the  conductor  of  the  train, 
and  that,  therefore,  the  negligence  of  the  conductor  was  the 
negligence  of  the  fireman.  We  cannot  conceive  that  it  is  the 
duty  of  the  fireman  to  assume  or  know  that  the  conductor  has 
not  done  his  duty, — a  duty  so  plain  and, palpable  as  is  charged 
upon  him  by  the  appellant  in  this  case;  or  that  he  is  to  leave 
his  box,  and  establish  a  surveillance  over  the  conductor  and 
other  operators  of  the  train.  Such  conduct  on  his  part  would 
not  only  be  unbecoming  or  intolerable,  but,  if  tolerated,  might 
lead  to  the  gravest  results.  There  must  be  some  one  in  con- 
trol of  trains  of  cars  while  in  transit.  There  must  be  some 
directing  mind,  some  particular  person  in  whom  responsi- 
bility is  lodged;  and  it  would  lead  to  most  disastrous  confusion 
if  the  practice  obtained  to  confer  responsibility  and  directing 
power  equally  and  miscellaneously  upon  conductors,  brake- 
men,  engineers,  firemen,  and  other  operators  of  a  railroad. 
The  proof  of  such  a  practice  would  be  the  strongest  proof  of 
negligence.  But  it  may  be  confidently  asserted  that  no  snch 
practice  prevails.  It  is  matter  of  common  knowledge  that  the 
conductor  of  a  train  under  ordinary  circumstances  is  the  con- 
trolling power.  His  official  title  indicates  it ;  and  the  assump- 
tion of  the  master's  authority  by  him,  together  with  the 
actions  of  the  company  towards  him,  proves  it.  As  was  perti- 
nently said  by  the  supreme  court  of  the  United  States  in 
Railroad  Co.  v,  Ross,  ii2  U.  S.  377,  5  Sup.  Ct.  184,  38  L. 
Ed.  787:  ''The  conductor  of  a  railway  train,  who  commands 
its  movements,  directs  when  it  shall  start,  at  what  stations  it 
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shall  stop,  at  what  speed  it  shall  run,  and  has  the  general 
management  of  it,  and  control  over  the  persons  employed 
npon  it,  represents  the  company ;  and  therefore  that,  for  in- 
juries   resulting  from    his  negligent  acts,    the  company  is 
responsible.     If  such  a  conductor  does  not  represent  the  com- 
pany, the  train  is  operated  without  any  representative  of  its 
owner."    But,  whatever  may  be  said  of  the  doctrine  of  fel- 
low servants  in  other  jurisdictions,  under  the  uniform  holdings 
and  announcements  of  this  court  the  fireman  on  this  train 
cannot  be  held  to  be  a  fellow  servant  of  the  conductors  on 
both  or  either  of  the  trains  which  collided,  and  the  negligence 
which  led  to  this  collision  is  proven  upon  both  equally.     The 
negligence  of  the  company  was  so  overwhelmingly  proven  in 
many  instances  in  this  case  that,  even  if  there  had  been  neg- 
ligence on  the  part  of  some  one  who  might  be  construed  to 
be  a  fellow  servant  of  the  respondent,  the  appellant  would  not 
thereby  be  relieved  of  its  responsibility.     Railroad  Co.  v. 
0*Brien,  i  Wash.  St.  599,  21  Pac.  32.     It  is  uniform  authority 
that,  if  negligence  of  the  master  contributes  to  the  injury,  he 
is  liable,  even  though  the  negligence  of  a  fellow  servant  was 
contributory.     Railroad  Co.  v.  Cummings,   106  U.  S.  700,   i 
Sup.  Ct.  493f  27  L.  Ed.  266.     This  principle  had  been  uni- 
formly followed  by  this  court,  and  was  again  announced  in 
Ralph  V.  Bridge  Co.  (decided  December  23,   1902)  70  Pac. 
1098,  where  it  is  said:    ''It  is  also  well  settled  that,  if  the 
negligence  of  a  fellow  servant  concur  with  the  negligence  of 
the  master,  it  does  not  excuse  the  primary  negligence  of  the 
master  for  injuiy  to  another  fellow  servant." 

An  investigation  of  the  whole  case  convinces  us  that  no  sub- 
stanial  error  was  committed  in  any  respect.  The  judgment 
is  therefore  afifirmed. 

REAVIS,  C.  J.,  and  FULLERTON  and  ANDERS,  JJ., 
concur.  MOUNT,  J.,  being  disqualified,  did  not  take  part  in 
this  decision. 
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{Supreme  Court  of  Alabama^  Dec,  18,  igo2,) 

[33  So.  Rep.  157.] 

Accident  on  Track — Wantonness  or  Wilfulness — Sufficiency  of  Evidence. 
In  an  action  asfaiast  a  railroad  for  neg'lig'eat  death,  it  appeared  that 
defendant's  engineer  discovered  plaintiff's  intestate  while  the  train 
wag  200  yards  distant  from  deceased,  and  noticed  that  he  was  sitting* 
on  the  outside  of,  but  leaning  over,  the  rail,  and  that  his  head  was 
nodding  as  if  be  were  asleep.  The  train  could  have  been  stopped 
within  125  yards,  but  the  engineer  made  no  effort  to  do  so,  though  he 
sounded  the  whistle  :  held  to  justify  submission  to  the  jury  of  the 
issue  as  to  whether  defendant  was  guilty  of  willful  or  wanton  negli- 
gence. 

Stme— Knowledge  of  Deceased's  Peril.* 
Where  the  evidence  in  an  action  against  a  railroad  company  showed 

*As  to  the  duties  of  trainmen  after  discovering  person  in  perilous 
situation  upon  the  track,  see  note  appended  to  Cottrell  v.  Southern  Ry. 
Co.  (Miss.),  2  R.  R.  R.  641,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  641. 
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that  defendant's  engineer  saw  deceased  leaning*  over  the  rail  asleep, 
and  frequent  blasts  of  the  whistle  failed  to  arouse  him,  charges  that 
there  was  no  evidence  that  the  engineer  knew  that  deceased  was  una- 
ble to  leave  his  perilous  situation  were  properly  refused. 
New  Trial. 

Judgment  of  the  trial  court  in  denying  a   new  trial   is   presumed 
correct,  and  will  be  reversed  only  where  clearly  erroneous* 

Appeal  from  city  court  of  Birmingham ;  W.  W.  Wilkerson, 
Judge. 

Action  by  Fr6d  D.  Hamilton,  as  administrator  of  Alfred 
Wicks,  deceased,  against  the  Alabama  Great  Southern  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

This  was  an  action  by  Fred  D.  Hamilton,  as  administrator 
of  the  estate  of  Alfred  Wicks,  deceased,  to  recover  damages 
for  the  alleged  wanton  or  intentional  killing  of  plaintiff's  in- 
testate. The  trial  was  had  on  the  plea  of  the  general  issue. 
The  evidence  showed  that  Wicks  was  killed  by  appellant's 
passenger  train  at  a  point  on  defendant's  track  distant  from 
one-quarter  to  three-quarters  of  a  mile  from  Fowderly.  The 
train  was  about  lo  minutes  late,  and  was  running  at  a  rate  of 
speed  estimated  by  plaintiff's  witnesses  at  from  25  to  4S  miles 
an  hour,  and  by  defendant's  witnesses  at  from  SS  to  60  miles 
an  hour.  The  witnesses  disagreed  in  their  statements  as  to 
where  the  engine  was  when  the  alarm  signals  were  first 
sounded,  but  they  were  sounded  continuously  from  the  time 
they  began  until  Wicks  was  struck.  The  injury  occurred  on  a 
bright  day,  about  noon,  and  the  track  was  up  grade  from 
Fowderly  to  the  scene  of  the  accident.  The  evidence  of  two 
of  plaintiff's  witnesses  was  to  the  effect  that  the  train  was 
blowing  a  succession  of  short  blasts  from  Fowderly  to  the  place 
of  the  accident,  a  distance  of  about  a  quarter  of  a  mile;  that 
it  did  not  stop  or  slacken  its  speed  until  after  Wicks  was  hit, 
but  ran  past  where  he  was  before  stopping, — one  witness  say- 
ing that  it  ran  150  yards  before  it  stopped,  after  striking  Wicks. 
One  of  said  witnesses  (Mims)  testified  that  he  was  in  Fowderly 
when  the  train  passed,  and  from  his  position  there  he  saw 
Wicks  on  the  track,  or  by  the  side  of  the  track ;  that  he  was 
either  lying  down,  or  was  propped  up,  ^'mighty  near  down," 
on  the  engineer's  side  of  the  track;  that  a  person  sitting  on 
the  engine  could  have  seen  Wicks  from  where  witness  was  in 
Fowderly.  One  Ross,  a  witness  for  plaintiff,  testified  that  he 
had  10  years'  experience  as  an  engineer  and  fireman,  and  that 
a  passenger  train  such  as  caused  the  injury  complained  of, 
running  at  a  rate  of  speed  of  25  to  40  miles  an  hour  on  a  steep 
up  grade,  could  be  stopped  in  121;  yards,  and,  if  running  on  a 
level,  could  be  stopped  in  i  so  or  200  yards.  The  railroad 
track  was  laid  on  an  embankment  from  Fowderly  to  where 
the  injury  occurred.  Another  witness  for  plaintiff  testified 
that  he  went  to  the  spot  where  Wicks  was  killed,  and  saw 
blood  on  the  track  there ;  that  he  saw  Wicks  after  he  was 


Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Alabama  G.  S.  R.  Co.  v,  Hamilton 


633 


killed ;  and  that  he  was  stri^ck  on  the  right  side  of  his  head. 
The  engineer  of  the  train,  testifying  for  the  defendant,  stated 
that  when  he  first  saw  Wicks  he  was  about  75  or  100  yards 
from  the  engine ;  that  he  was  sitting  on  the  end  of  a  cross-tie, 
or  between  the  ties,  in  a  stooping-over  position,  like  he  was 
nodding,  and  witness  conld  see  his  head  move  backwards 
and  forwards;  that  as  soon  as  he  saw  Wicks  he  put  on  the 
brakes  in  emergency,  and  blew  the  alarm  whistle,  reversed 
the  engine,  and  put  on  sand ;  that  the  effect  on  the  train  was 
to  stop  it  in  150  or  200  yards  after  striking  Wicks,  and  this 
was  an  unusually  good  stop ;  that  he  was  looking  ahead,  and 
the  train  was  properly  equipped,  and  the  appliances  in  good 
working  order.  The  fireman  testified  that  he  saw  Wicks  on 
the  track;  that  he  appeared  to  be  sitting  on  the  end  of  a  cross- 
tie,  with  his  head  hanging  over  the  rail ;  and  that,  so  far  as 
he  could  see,  he  did  not  move  from  the  time  he  saw  him  until 
he  was  struck.  Other  evidence  for  defendant  tended  to  show 
that  after  going  about  100  yards  from  Powderly  the  engineer 
began  blowing  the  whistle;  that,  after  the  air  brakes  were 
applied,  the  train  ran  from  60  to  80  feet  before  Wicks  was 
struck.  Defendant  requested  the  following  written  charges, 
to  the  refusal  of  which  separate  exceptions  were  reserved, 
namely:  ''(i)  I  charge  you,  if  you  believe  the  evidence,  you 
should  find  a  verdict  for  the  defendant.  (2)  I  charge  you 
that,  if  you  believe  the  evidence,  you  must  find  that  the  engi- 
neer was  not  guilty  of  any  willful  or  wanton  negligence." 
^'(7)  I  charge  you  that  there  is  no  evidence  in  this  case  that 
Wicks  was  unable,  from  physical  or  other  disability,  to  leave 
the  position  of  peril  occupied  by  him,  and  thus  escape  injury. 
(8)  I  charge  you  that  there  is  no  evidence  that  the  engineer 
knew  or  had  reason  to  believe  that  Wicks  was  unable  to  leave 
the  position  of  peril  occupied  by  him,  in  time  to  have  stopped 
the  train  and  avoided  the  injury.  (9)  I  charge  you  that  there 
is  no  evidence  that  the  engineer  knew  that  Wicks  was  unable 
to  leave  his  position  of  peril  (10)  I  charge  you  that  there  is 
no  evidence  that  the  engineer  had  reasonable  cause  to  believe 
that  Wicks  was  unable  to  leave  his  position  of  peril  and  escape 
injury.''  A  verdict  having  been  rendered  for  plaintiff,  a 
motion  for  a  new  trial  was  made,  based  upon  the  refusal  of  the 
above  charges,  and  upon  the  ground  that  the  verdict  was  con- 
trary to,  and  unsupported  by,  the  evidence.  This  motion 
was  overruled,  and  defendant  appeals. 

A.  G.  &  E.  D.  Smith  and  John  London,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  respondent. 

McCLELLAN,  C.  J.  There  was  evidence  adduced  on  the 
trial  upon  which  it  was  open  to  the  jury  to  find  that  the  train 
which  ran  against  and  killed  Wicks,  plaintiff's  intestate,  was 
Fanning  from  25  to  45  miles  an  hour  when  the  engineer  dis- 
covered him  on  the  track:  that  a  train  such  as  that  was, 
eoing  at  that  rate  of  speed  on  an  up  grade  such  as  existed  at 
the  place,  could  be  stopped  within  125  yards;  that  the  engi- 
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neer  discovered  Wicks  when  the  engine  was  more  than  200 
yards  from  him ;  that  he  was  then  sitting  on  the  end  of  a 
cross-tie,  or  between  the  ends  of  cross-ties,  on  the  oatside  oi, 
bnt  leaning  over,  the  rail ;  that  he  was  asleep ;  that  it  was 
apparent  to  the  engineer  when  he  first  saw  him  that  he  was 
asleep,  the  engineer  himself  testifying  that  Wicks  was  sitting 
''in  a  stooping-over  position,  like  he  was  nodding,  and  wit- 
ness could  see  his  head  move  kind  of  backwards  and  for- 
wards"; that  he  was  not  awakened  by  the  approach  of  the 
train  or  the  alarms  which  the  engineer  sounded,  but  continued 
asleep,  and  was  struck  and  killed  while  he  was  asleep;  that 
the  engineer  made  no  effort  to  stop  the  train  when  he  saw 
Wicks  asleep  on  the  track,  nor,  indeed,  until  he  had  been 
struck  and  killed ;  and  that  the  train  was  not  stopped  until  it 
had  gone  200  yards  beyond  Wicks'  body.  We  cannot  hesi- 
tate to  declare  that  these  tendencies  of  the  evidence  afforded 
ground  for  a  conclusion  on  the  part  of  the  jury  that  the  engi- 
neer recklessly  and  wantonly,  and  with  marked  indifference 
to  probable  disastrous  consequences,  took  the  unnecessary 
chances  of  Wicks'  awakening  and  extricating  himself  from  his 
position  of  imminent  and  deadly  peril,  or  of  remaining  asleep 
and  going  to  his  death  as  he  did,  and  that,  having  so  gone  to 
his  death,  he  was  wantonly  killed  by  the  defendant,  as  charged 
in  the  third  count  of  the  complaint.  The  trial  court  there- 
fore properly  refused  the  affirmative  charge  requested  by  the 
defendant,  and  also  charge  2,  to  the  effect  that  the  engineer 
was  ''not  guilty  of  any  willful  or  wanton  negligence." 

A  man  who  is  so  sound  asleep  that  the  noise  and  alarm  of 
an  immediately  approaching  train  does  not  awaken  him  is 
unable  to  leave  the  position  he  may  be  in,  and  one  who  knows 
of  such  condition  has  probable  cause  to  know,  and,  it  may  be 
inferred,  does  know,  that  he  is  unable  to  move.  Charges  8, 
9,  and  10  were  therefore  properly  refused. 

Charge  7  requested  by  defendant  was  also  bad.  Profound 
slumber  is  a  "physical  or  other  disability  to  leave  the  posi- 
tion" occupied  by  the  sleeper. 

Having  in  mind  the  settled  rule  which  wisely  accords  to  the 
judgment  of  the  trial  judge  denying  a  motion  for  a  new  trial 
the  prima  facie  presumption  of  correctness,  and  authorizing 
a  reversal  of  that  judgment  here  only  when  it  is  plaintly 
erroneous,  we  cannot  see  our  way  to  reversing  the  ruling  on 
the  motion  for  a  new  trial  in  this  case.    Affirmed. 


Kelley  v,  Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Iowa,  Oct.  ig,  1^2.) 

[92  N.  W.  Rep.  45.] 

Appeal — Review. 

Where,  on  appeal  from  a  jadg^ment  for  plaintiff,  the  question  is  whether 
there  was  evidence  to  support  the  verdict,  and  the  evidence  is  conflict- 
ing-, that  view  of  it  most  favorable  to  plaintiff  must  be  taken. 
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Injury  to  Employee — Failure  to  Stop  Train  after  Discovering  Plaintiff's 
Peril.* 
Plaintiff,  a  section  band,  wearing'  a  cap  pulled  down  over  his  ears,  was 
driving-  a  rail  spike,  and  a  freight  train  causing  considerable  noise  was 
passing-  him  on  a  track  parallel  to  that  on  which  he  was  at  work,  when 
a  train  approached  from  the  direction  to  which  his  back  was  turned. 
When  within  200  feet  of  him,  the  whistle  was  blown  to  warn  him,  but 
no  steps  were  taken  to  check  the  speed  of  the  train,  and  when  within 
50  feet  of  him  the  fireman  called  to  him,  without  success.  It  was  then 
impracticable  to  give  further  warning-  or  stop  the  train,  and  plaintiff 
was  run  over:  held,  in  an  action  for  the  injuries,  that  defendant  was 
negligent  in  not  having  taken  proper  steps  to  stop  the  train  in  case 
phdntiff  did  not  hear  the  warnings. 

Appeal  from  district  court,  Fremont  county ;  A.  B.  Thornell, 
Judge. 

Action  for  personal  injuries.  Verdict  and  judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

Stone  &  Tinley,  for  appellant. 
W.  E.  Mitchell,  for  appellee. 

McCLAIN,  J.  The  accident  resulting  in  the  injury  for 
which  plaintiff  seeks  to  recover  occurred  at  Hastings,  in  this 
state,  and  was  occasioned  by  the  engine  of  a  freight  train, 
which  ran  against  the  plaintiff,  who  was  on  or  near  the  track 
in  front  of  the  engine.  The  plaintiff  was  in  the  employ  of 
defendant  as  a  section  hand,  and  on  the  morning  of  February 
38,  1900,  by  the  direction  of  the  section  foreman,  he  started 
east  from  the  depot  at  Hastings,  with  a  spike  maul  and  some 
spikes,  for  the  purpose  of  going  along  the  track  in  order  to 
make  such  repairs  thereon  as  he  might  find  to  be  necessary. 
The  morning  was  cold,  and  he  wore  a  woolen  cap  pulled  down 
over  his  ears.  The  train  which  ran  into  him  was  coming  from 
the  east,  and  at  the  time  it  struck  him,  another  freight  train, 
headed  east,  was  slowly  running  along  the  passing  track 
parallel  to  the  main  track  on  which  plaintiff  was  struck.  As 
to  these  facts  there  is  no  controversy,  but  with  reference  to 
the  exact  circumstances  of  the  accident  there  is  great  conflict 
in  the  evidence.  It  may  properly  be  said  that  there  was  some 
evidence  that  plaintiff  was  walking  east,  with  his  maul  on  his 
shoulder,  facing  the  approaching  train,  and  that  he  appeared 
to  step  aside  with  the  intention  of  avoiding  it,  but  was  never- 
theless struck,  as  is  suggested,  by  reason  of  lack  of  judgment 
on  his  part  in  not  stepping  far  enough  away  from  the  track  to 
avoid  the  engine.  But  as  the  principal  question  before  us  is 
whether  there  is  any  evidence  under  the  rules  of  law  laid 
down  for  the  direction  of  the  jury  to  support  the  verdict,  we 
must  take  the  view  of  the  evidence  most  favorable  to  the 
plaintiff,  including  his  own  testimony  as  to  what  occurred; 
for,  while  counsel  for  appellant  contend  that  in  very  material 

*A8  to  railroad's  liability  for  injury  occasioned  by  negligence  after 
becoming  aware  of  party's  peril,  notwithstanding  his  contributory  neg- 
lifirence,  see  foot-note  appended  to  Shannon  v,  Boston  &M.  R.  R.  (N.  H.), 
^R.  R.  R.  192,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  192. 
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matters  the  plaintiff  was  nncorroborated,  and  that  his  testi- 
mony is  wholly  overthrown  by    that  of  the  witnesses  ior 
defendant,  we  have  to  say  that  there  is  such  conflict  in  the 
testimony  of  defendant's  witnesses,  as  compared  with  each 
other,  that  we  are  not  justified  in  disregarding  the  account 
which  plaintiff  gives  of  how  the  accident  occurred.    We  find, 
then,  that  there  is  evidence  to  show  that  plaintiff,  having  pro- 
ceeded some  little  distance  eastward  from  the  depot  along  the 
main  track,  found  a  loose  spike,  and  stopped  to  drive  another 
in  its  place;  that  at  the  time  he  did  so  he  had  no  reason  to 
apprehend  the  approach  of  a  train  from  one  direction  rather 
than  another,  inasmuch  as  the  freight  train  which  was  the 
occasion  of  the  injury  was  much  behind  schedule  time,  and  be 
had  no  information  as  to  when  it  would  arrive;  that  in  driv- 
ing the  spike  he  stood  with  his  back  to  the  east,  and,  as  above 
suggested,  with  his  cap  drawn  over  his  ears ;  that  while  be 
was  in  this  position,  and  engaged  in  driving  the  spike,  the 
train  in  question  came  from  the  east,  the  engineer  and  fire- 
man both  observing  him  to  be  upon  the  track;  that  the  train 
was  running  at  the  rate  of  about  8  miles  per  hour;  that  when 
within  about  200  feet  of  plaintiff  the  alarm  whistle  was  blown, 
but  no  steps  were  taken  to  check  the  speed  of  the  train ;  that 
the  rails  were  frosty,  so  that  it  was  more  difficult  to  control  the 
speed  of  the  train  than  it  otherwise  would  have  been;  that 
the  train  could  have  been  stopped  within  the  distance  of  about 
150  feet;  that  when  the  train  was  within  about  so  feet  of 
plaintiff  the  fireman  called  loudly  to  him,  to  warn  him  of  dan- 
ger, but  without  success;  and  that  after  that  time  it  was  inh 
practicable  to  give  any  further  warning  than  that  which  had 
been  given,  or  to  stop  the  train  before  reaching  the  plaintiiL 
The  court  directed  the  jury  that  under  the  evidence  the  plain- 
tiff was  guilty  of  contributory  negligence,  but  left  it  to  the 
jury  to  say  whether,  ^'after  the  danger  the  plaintiff  was  in, 
and  that  he  would  not  get  off  and  away  from  the  railroad 
track  in  time  to  avoid  injury,  was  known  to  the  employees  of 
the  defendant  in  charge  of  train  No.  8$,  or  ought  to  have  been 
known  to  them  in  the  exercise  of  reasonable  judgment  and 
care  on  their  part,  they  might,  by  the  exercise  of  reasonable 
diligence  on  their  part  in  giving  signals  to  warn  plaintiff  of 
his  danger,  or  by  using  the  appliances  at  their  command  to 
stop  the  train,  have  avoided  the  injury  to  plaintiff,  and  that, 
but  for  their  negligence  in  this  respect,  the  injury  to  plaintiff 
would  not  have  happened    to    him."    The    jury  foand,  in 
answer  to  a  special  interrogatory,  that  the  defendant's  em- 
ployees were  negligent  in  failing  to  use  the  appliances  at  their 
command  to  slow  up  and  stop  the  train,  and  exonerated  them 
from  any  negligence  in  failing  to  give  the  plaintiff  warning. 
The  question  is,  then,  whether  there  is  any  evidence  in  sap- 
port  of  this  finding  of  negligence. 

The  theory  of  appellant's  counsel  is  that,  in  the  first  place, 
there  was  no  negligence  on  the  part  of  defendant's  employees, 
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because  they  had  reason  to  suppose  that  the  plaintiff  would 
not  be.  negligent,  and  would  leave  the  track  before  the  train 
reached  him;  and  that,  after  it    became  apparent  that  he 
would  not  do  so,  it  was  too  late  to  stop  the  train ;  and,  further, 
that  plaintiff's  negligence  in  not  looking  out  for  and  avoiding 
the  train  was  continually  existing  up  to  the  very  moment  of 
the  accident,  and,  even  if  defendant's  employees  were  negli-> 
gent,  their  negligence  simply  concurred  with  that  of  the  plain^ 
tiff,  and  would  not  furnish  a  basis  for  recovery.     Conceding 
plaintiff's  negligence,  and  inquiring  as  to  whether  the  em- 
ployees of  defendant  exercised  reasonable  care  in  attempting 
to  avoid  injuring  plaintiff,  after  the  danger  due  to  his  own 
negligence  became  apparent  to  them,  the  question  is  how  soon 
the  duty  devolved  upon  them  to  take  steps  to  avoid  injury  to 
plaintiff,  and  what  steps  were  required  of  them  in  the  reason^ 
able  effort  to  avoid  such  injury.     Without  elaboration,  we 
think  that  it  may  safely  be  said  that  when  the  defendant's  em- 
ployees in  control  of  the  train  saw  that,  if  plaintiff  did  not 
leave  the  track,  he  would  be  injured,  and  long  enough  before 
reaching  plaintiff  so  that  the  train  could  be  stopped  before 
reaching  him  if  he  did  not  appear  to  give  heed  to  the  warning, 
it  was  their  duty  to  give  suitable  signals  for  the  purpose  of 
attracting  his  attention  and  advising  him  of  his  danger.     This, 
it  appears,  they  did;  but  we  think  that  it  was  their  further 
duty,  if  plaintiff  gave  no  indication  that  he  was  advised  by 
these  signals  of  his  danger,   and  they  had  any  reason  to  be- 
lieve that  he  was  not  warned,  to  take  steps  to  stop  the  train 
before  it  should  reach  him.     There  was  evidence  tending  to 
show  that  it  was  within  the  knowledge  of  the  engineer  and 
fireman  of  the  approaching  train  that  plaintiff  was  standing 
with  his  back  toward  them,  with  his  cap  pulled  over  his  ears, 
and  engaged  in  driving  a  spike,  and  that  a  freight  train,  caus- 
ing considerable  noise  by  reason  of  the  puffiing  of  the  engine 
and  the  rattling  of  the  cars,  was  running  on  a  track  only  a  few 
feet  from  where  plaintiff  was  standing.     This  was  sufficient, 
in  our  judgment,  to  require  of  the  engineer  and  fireman  that 
they  take  steps  by  slowing  the  train,  and  by  stopping  it,  if 
necessary,  to  avoid  injury  to  plaintiff  in  case  he  did  not  hear, 
or,  hearing,  did  not  heed,  the  warning  given  to  him.     We  do 
not  say  that,   if  he  had  heard  the  warning,   and  persisted  in 
remaining  on  the  track,  he  could  have  recovered  in  the  event 
that  the  train  was  not  stopped  before  reaching  him,  but  the 
evidence  tends  to  show  that  he  did  not  hear  such  warning. 
His  negligence  in  not  taking  notice  of  the  approaching  train 
was,  therefore,  complete  when  it  was  near  enough  to  him  so 
that  the  employees  in  charge  must  commence  to  stop  the  train 
in  order  to  avoid  striking  him,  if  he  should  not  leave  the 
track.    We  are  not  unmindful  of  the  fact  that  this  view  may 
impose  some  irksome  and  annoying  inconvenience  on  those 
engaged  in  operating  trains.     No  doubt  some  persons,  through 
mere  fool  hardiness  or  bravado,  may,  with  knowledge  of  the 
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approach  of  a  train,  remain  on  the  track  until  it  is  so  near 
that  it  would  be  impossible  to  stop  it  without  an  accident 
before  reaching  them,  and  then  step  out  of  the  way;  bat,  in 
view  of  the  evidence  that  the  plaintiff  did  not  bear  the 
approaching  train,  and  had  no  immediate  intention,  therefore, 
of  removing  himself  from  the  track,  we  think  the  defendant 
must  be  held  liable  for  neeli^ence  of  the  employees  in  chaige 
of  the  train  in  not  taking  steps  to  avoid  running  against  the 
plaintiff.  The  danger  that  the  operating  of  trains  may  be 
inconveniently  interfered  with  by  this  rule  is  not  sufficient  to 
justify  the  assumption  of  the  danger  involved  in  putting  a 
person  who  is  on  the  track  in  danger  of  his  life,  should  he,  for 
any  reason, — even  his  own  negligence, — fail  to  notice  the 
signal  of  danger. 

Several  of  the  cases  relied  on  by  appellant  are  those  where 
the  employees  in  charge  of  trains  have  had  no  reasonable 
ground  to  anticipate  an  accident  unless  the  party  who  is  sub- 
sequently injured  should  do  some  further  act  which  woqM 
bring  him  into  danger.     Thus,  where  one  apparently  about  to 
cross  a  raibroad  track  turned,  and  walked  along  the  track, 
instead  of  crossing  it,  the  employees  in  charge  of  an  approach- 
ing train  were  held  not  to  be  guilty  of  negligence,  if  the 
injured  party  would  not  have  met  with  the  accident  had  he 
proceeded  across  the  track  in  accordance  with  his  apparent 
intention.     Schmolie  v.  Railway  Co.,  83  Wis.  659,  53  N.  W. 
743,  $4  N.  W.  106.     The  cases  of  O'Donnell  v.  Raibroad  Co., 
8  Cent  Law  J.  414.  and  Valin  v.  Railroad  Co.,  82  Wis.  i,  $1 
N.   W.   1084,  33  Am.  St.  Rep.  17,  referred  to  in  the  case  last 
cited,  are  of  the  same  character.     Other  cases  which  counsel 
cite,  such  as  Davis  v.  Raibroad,  70  N.  H.  519,  49  AtL  108; 
O'Brien  v.  McGlinchy,  68  Me.   552;  Kirtley  v.  Raibroad  Co. 
(C.  C.)  65  Fed.  386;  Railroad  Co.  v.  Moseley,  6  C.  C.  A.  641. 
57  Fed.  921, — are  like  that  of  Keefe  v.  Railway  Co.,  92  Iowa, 
182,  60  N.  W.  S03,  54  Am.  St.  Rep.  542,   in  which  it  was  held 
that  the  duty  on  the  part  of  the  railroad  employees  to  use  doe 
care  in  view  of  the  contributory  negligence  of  one  in  danger 
only  arises  when  such  contributory  negligence  placing:  the 
person  in  danger  becomes  known  to  such  employees.    What 
is  said  in  these  two  classes  of  cases  with  reference  to  con- 
current or  mutual  negligence  is  not  said,  therefore,  with  ref- 
erence to  such  a  state  of  facts  as  is  now  before  us.    If,  after 
the  person  in  danger  is  aware  of  his  danger,  he  continues  neg- 
ligent in  not  avoiding  it,  then  his  negligence,  and  not  any 
negligence  of  the  employees,  is  the  proximate  cause  of  the 
injury;  but  here,   the  danger  of  the  person  on  the  track  being 
obvious  to  the  employees,  and  there  being  reasonable  ground 
for  them  to  believe  that  such  person  was  not  aware  of  his 
danger,  it  was  then  their  duty  to  look  out  for  him,  and  fiaiiore 
to  do  so  was  negligence.     Orr  v.  Railway  Co.,  94  Iowa,  4^3* 
62  N.  W.  851;  Masser  v.  Railway  Co.,  68  Iowa,  606,  27 N.  W. 
776;  Moore  v.  Railroad,  47  Iowa,  688;  Morris  v.  Railroad 
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Co.,  4S  Iowa,  29;  Little  v.  Transit  Co.,  88  Wis.  402,  60  N. 
W.  705;  Clark  v.  Railroad  Co.,  109  N.  C.  430,  14  S.  £.  43,  14 
L.  R.  A.  749.  If  the  employees  had  had  reason  to  believe, 
io  the  exercise  of  due  care,  that  plaintiff  was  aware  of  the 
danger,  then  the  case  would  be  different.  Starbard  v.  Rail- 
way Co.,  122  Mich.  23,  80  N.  W.  878.  But  the  question 
whether  they  had  reason  to  believe  that  plaintiff  knew  of  his 
danger  was  for  the  jury.  As  is  said  in  O'Brien  v.  McGlinchy, 
68  Me.  552:  ^'It  is  impossible  to  establish  rules  under  which 
all  cases  can  be  arranged,  considering  the  variety  of  circum- 
stances under  which  the  question  of  negligence  arises. "  Lan- 
guage used  in  the  case  of  Sharp  v.  Railway  Co.,  161  Mo.  214, 
61  S.  W.  829,  is  also  pertinent:  '^Tbe  facts  and  circum- 
stances which  bring  a  cause  within  this  exception  to  the  gen- 
eral rale  that  contributory  negligence  of  the  plaintiff  or 
deceased  precludes  a  recovery  are  as  variant  as  the  cases  in 
which  it  has  been  invoked,  and  but  little  assistance  can  be 
derived  from  adjudicated  cases,  in  which  the  facts  are  seldom 
analogous  to  the  one  in  hand.  To  arrive  at  a  correct  con- 
clusion in  a  given  case,  the  only  rational  mode  is  to  put  our- 
selves in  the  place  of  the  one  charged  with  such  conduct,  and 
interpret  his  conduct  in  the  light  of  all  the  facts  and  circum- 
stances by  which  he  was  surrounded,  and  in  view  of  which  he 
acted."  We  are  satisfied  that  under  the  facts  in  this  case 
there  was  evidence  sufficient  to  support  the  verdict  of  the 
jury. 
Affirmed. 


Atchison,  T,  &  S.  F.  Ry.  Co.  v.  Logan  ei  ux. 

{Supreme  Court  of  Kansas ^  Dec.  6,  igo2.) 

[70  Pac.  Rep.  878.] 

Death  of  Employee— Res  Gestae— Declarations  of  Injured  Party.* 

A  railway  switchman,  in  attemptingf  to  uncouple  two  freight  cars 
while  they  were  in  motion,  fell  between  them,  receiving  injuries  which 
resulted  in  death  shortly  thereafter.  After  he  was  removed  from  under 
the  cars,  he  told  the  foreman  in  charge  of  the  train  to  call  some  one  ; 
that  he  wanted  to  make  a  statement.  The  foreman  signaled  the  engi- 
neer, who  moved  his  engine  toward  the  place  where  the  switchman 
was  lying,  got  down,  and  arrived  at  his  side  about  five  minutes  after 
the  accident.  In  response  to  a  question  as  to  what  the  switchman 
wanted,  the  latter  narrated  briefly  how  the  accident  happened  :  heldy 
that  the  declarations  were  not  a  part  of  the  res  gestae,  and  inadmissible. 

Same — Same — Same — Self-Serving  Declarations.* 

A  spontaneous  utterance,  an  ejaculation,  an  intuitive  explanation  of 
a  hurt,  generated  by  pain  or  excitement,  are  properly  included  within 
the  res  gestae  ;  but  a  statement  made  after  apparent  delay,  showing 
calculation,  and  a  reflective,  thoughtful  purpose  to  postpone  the  making 
of  it  until  witnesses  are  present  to  attest  the  words  spoken,  removes 
the  narrative  into  the  category  of  a  self-serving  declaration,  and  ren- 
ders it  inadmissible  in  evidence. 

(Syllabus  by  the  Court.) 

*Sec  generally,  Williams  v.  Southern  Pac.  Co.  (Cal.),  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  442,  and  foot-note. 
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In  banc.  Error  from  district  court,  Leavenworth  connty; 
L.  A.  Myers,  Judge. 

Action  by  Patrick  Logan  and  wife  against  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company.  Jnc^ment  for  plain- 
tiffs, and  defendant  brings  error.     Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
J.  C.  Petherbridge  and  John  H.  Atwood,  for  defendants  in 
error. 

SMITH,  J.  This  was  an  action  brought  by  Patrick  and 
Eliza  Logan,  as  parents  and  next  of  kin,  to  recover  (bmages 
by  reason  of  the  death  of  their  soa,  William  T.  Logan,  who 
was  killed  by  the  cars  of  the  Atchison,  l^opeka  &  Santa  Fe 
Railway  Company  in  the  company's  yards  at  Arkansas  City. 
They  had  judgment  in  the  court  below.  The  deceased  was  a 
switchman.  He  went  between  a  coal  car  and  an  oil-tank  car 
to  uncouple  them  while  they  were  in  motion.  Standing  on  a 
brake  beam,  and  while  the  cars  were  being  pushed  by  a  switch 
engine  at  a  speed  of  about  six  miles  per  hour,  one  Cooper, 
foreman  of  the  switching  crew,  without  receiving  any  signal 
from  Logan,  motioned  to  the  engineer  to  stop.  This  was 
done,  and  a  few  moments  later  it  was  discovered  that  Logan 
had  i^een  run  over.  Four  or  five  minutes  after  the  injury, 
Logan  made  a  statement  in  the  presence  of  Cooper  and  the 
engineer.  He  said  that  ^^he  tried  to  raise  the  lever  on  this 
side,  and  he  could  not,  and,  when  he  went  in  between  them 
to  get  to  the  one  on  the  opposite  side,  he  was  jerked  ofi." 
This  testimony  was  offered  on  behalf  of  plaintifib  below,  and 
received  over  the  objection  of  the  railway  company.  It  was 
material.  It  is  necessary  to  a  proper  understanding  of  the 
facts  which  led  up  to  this  statement  of  the  deceased  to  set  ont 
the  testimony  of  the  witness  Cooper,  who  detailed  them. 
^^Q.  Then  I  understand  you  to  say  that,  immediately  after  the 
train  had  passed  over  him,  you  and  Mr.  Dowhen  puUed  him 
out  from  under  the  cars?  A.  Yes,  sir.  Q.  What  did  yon  do 
with  him?  A.  Laid  him  on  the  ground  near  by.  Q.  Did 
the  deceased,  Logan,  make  any  statement  at  that  time  as 
to  how  the  injuries  occurred?  A.  He  did.  Q.  How  soon 
after  he  received  his  injuries  did  he  make  this  statement? 
A.  About  4  or  5  minutes.  Q.  And  where  was  it  made? 
A.  He  was  lying  there  on  the  ground  at  the  time.  Q.  Was 
he  in  plain  view  of  the  car  that  had  run  over  him?  A  Yes, 
sir.  Q.  About  how  many  feet  away  from  the  place  where  be 
was  hurt  ?  A.  About  two  or  three  feet.  Q.  Who  was  present? 
A.  No  one  but  myself,  at  the  time  he  said  he  wanted  to  make 
the  statement.  Q.  Who  was  present  at  the  time  he  made 
the  statement?  A.  Engineer, — Mr.  Edward  German. 
Q.  Did  Mr.  Logan  die  soon  after  the  statement  was  made? 
A.  Yes,  sir.  Q.  How  soon  afterwards?  A.  I  do  not  know 
the  exact  moment  he  died.  About  30  minutes.  0*  ^o^* 
you  may  state  what  he  said  relative  to  how  he  received  the 
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injaries.  A.  He  told  me  to  call  some  one, — that  be  wanted 
to  make  a  statement ;  and  I  backed  Mr.  German  down  over 
the  switcb  witb  tbe  string  of  cars,  and  gave  bim  tbe  signal  to 
come  abead, — to  get  bim  up  closer  to  me,  so  I  could  call  bim ; 
and  I  called  Mr.  German,  and  be  came  down  and  asked  Mr. 
Logan  wbat  it  was  be  wanted;  and  Mr.  Logan  said  'be 
wanted  to  say  tbat  be  tried  to  raise  tbe  lever  on  tbis  side» 
and  be  could  not,  and  wben  be  went  in  between  tbem,  to 
get  to  tbe  one  on  tbe  opposite  side,  be  was  jerked  off.'*' 
The  statement  of  Logan  was  received  in  evidence  as  a  part 
of  the  res  gestae,  and  its  admissibility  is  defended  by 
counsel  for  defendant  in  error  on  tbat  ground.  Counsel  on 
the  other  side  contend  that  tbe  statements  of  tbe  injured 
person,  made  five  minutes  after  the  accident,  were  but  the 
narrative  of  a  past  transaction,  not  accompanying  tbe  prin- 
cipal fact,  and  hence  not  receivable  in  evidence. 

There  is  much  conflict  in  tbe  authorities  respecting  tbe 
admissibility  of  such  declarations,  but  we  are  not  called  on  by 
the  circumstances  of  tbis  case  to  decide  the  question  on  the 
objection  made  to  tbe  evidence  by  the  railway  company,  as 
above  stated.  Here  the  account  given  by  the  deceased  re- 
specting the  manner  of  bis  injury  was  preceded  by  much  delib- 
eration. Wben  lying  on  tbe  ground,  with  no  other  person 
than  Mr.  Cooper  present,  he  said  he  desired  to  make  a  state- 
ment. He  requested  Cooper  to  call  some  one,  and  delayed 
making  any  communication  until  Mr.  German,  tbe  engineer, 
backed  his  engine  down  over  a  switch,  and  then  came  for- 
ward near  the  place  where  he  (Logan)  was  lying.  On  tbe 
approach  of  tbe  engineer,  tbe  latter  asked  bim  wbat  he  bad  to 
say.  His  statement  was  then  made  in  respect  to  tbis  inquiry. 
The  element  of  spontaneity  is  the  controlling  feature  in  the 
adjudged  cases,  holding  declarations  made  immediately  after 
an  injury  of  tbis  kind  to  be  admissible.  Lapse  of  time  is  im- 
portant only  as  affecting  the  spontaneity  of  tbe  words  uttered. 
An  ejaculation,  an  intuitive  explanation  of  a  hurt,  generated 
by  feelings  of  excitement,  are  properly  included  within  tbe 
res  gestae;  but  a  statement  made  after  apparent  deliberation, 
indicative  of  ruminating  delay  on  the  part  of  tbe  narrator 
over  tbe  matter  narrated,  removes  what  is  said  into  tbe  cate- 
gory of  self-serving  declarations,  which  are  inadmissible.  In 
Insurance  Co.  v.  Sheppard,  8$  Ga.  751,  776,  12  S.  E.  18,  27,  it 
is  said:  '^That  they  [the  words  spoken]  shall  be  or  appear  to 
be  spontaneous  is  indispensable,  and  it  is  for  tbis  reason  alone 
tbat  they  are  required  to  be  speedy.  There  must  be  no  fair 
opportunity  for  the  will  of  the  speaker  to  mold  or  modify 
them.  His  will  must  have  become  and  remained  dormant,  so 
far  as  any  deliberation  in  concocting  matter  for  speech  or 
selecting  words  is  concerned.  *  *  *  His  declarations 
mast  be  tbe  utterance  of  human  nature,  of  the  genus  boma, 
rather  than  of  the  individual.  Only  an  oath  can  guaranty  in- 
dividual veracity.     *    *    *    True,  the  verbal  deliverance  in 
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sach  instance  is  that  of  an  individual  person.  But  if  the  state 
of  his  mind  be  such  that  his  individuality  is  for  the  time  being 
suppressed  and  silenced,  so  that  he  utters  the  voice  of 
humanity  rather  than  of  himself,  what  he  says  is  regarded  in 
law  as  in  some  degree  trustworthy.''  Logan  said  notbinc 
about  the  manner  of  his  injury  to  Cooper  and  Dowhen,  who 
pulled  him  from  under  the  cars.  This  may  be  explained,  faow- 
ever,  by  considering  the  pain  he  was  suffering  at  the  time. 
Afterwards,  when  Cooper  alone  was  present,  he  requested 
that  another  person  be  called  to  hear  his  statement.  He  was 
evidently  at  that  time  as  physically  able  to  say  to  Cooper 
what  he  afterwards  said  to  Cooper  and  German.  The  desire 
that  more  than  one  person  should  hear  his  explanation  of  the 
cau3e  of  his  injury,  and  holding  it  back  until  two  were 
present,  showed  a  calculating  mind;  a  preliminary  pondering 
over  the  subject;  a  reflective,  thoughtful  purpose  to  make 
testimony  favorable  to  himself,  postponed  with  method  mitii 
the  number  of  witnesses  desired  could  attest  his  words.  There 
was  wholly  lacking  in  the  circumstances  of  the  declaration 
that  which  showed  an  ''utterance  of  human  nature  rather  than 
the  individual."  See  Railway  Co.  v.  Robertson,  82  Tex.  6s7, 
17  S.  W.  1041;  McGowen  v.  McGowen,  $2  Tex.  657;  Pilk- 
ington  V.  Railway  Co.,  70  Tex.  226,  7  S.  W.  805;  Kennedy?. 
Raihroad  Co.,  130  N.  Y.  654,  29  N.  E.  141;  Underh.  £v.  §  $7 
The  rule  in  this  state  relative  to  declarations  forming  part  of 
the  res  gestae  is  found  in  State  v.  Montgomery,  8  Kan.  35 ^ 
and  Tennis  v.  Railway  Co.,  4S  Kan.  i;o3,  2;  Pac.  876.  The 
fact  of  Logan's  death  shortly  after  the  statement  was  made 
cannot  affect  the  competency  of  the  testimony.  It  was  not  a 
dying  declaration,  because  it  was  not  shown  that  the  deceased 
was  apprehensive  of  impending  death.  Besides  this,  dyins 
declarations,  except  as  they  are  so  declared  by  statute,  are  not 
admissible  in  civil  actions.  2  Tayl.  Ev.  (Chamberbyne's 
Notes)  p.  470;  State  v.  O'Shea,  60 Kan.  772-777,  57  Paa  gjo. 
The  judgment  of  the  court  below  will  be  reversed,  and  a 
new  trial  ordered.     All  the  justices  concurring. 


O'Neill  v,  Chicago,  R.  I.  &  P.  R.  Co. 

{Supreme  Court  of  Nebraska,  Dec.  j,  1^2. ) 
[92  N.  W.  Rep.  731.] 

Injury  to  Employee — Error  in  Judgnnent.* 

An  employer  is  not  liable  in  damages  for  the  consequences  of  mtrt 
error  in  judgment  in  furnishing  structures,  machinery,  and  appli- 
ances for  the  use  of  his  servants  in  the  prosecution  of  his  bnsiness« 
unless  it  is  shown  that  such  error  is  itself  the  result  of  negligent  or 
willful  ignorance  or  inattention. 

(Syllabus  by  the  Court.) 

*As  to  the  degree  of  care  required  in  furnishing  appliancett  Me 
foot-note  appended  to  Atchison,  T.  A  S.  F.  Ry.  Co.  v,  Kingtcott 
(Kan.),  4  R.  R.  R.  528,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  528. 
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On  rehearinfi:.  Former  jndement  vacated*  and  judgment 
of  district  court  affirmed. 

M.  F.  Harrington,  for  plaintiff  in  error. 

M.  A.  Low,  W.  F.  Evans,  L.  W.  Biiiingsley,  R.  J.  Greene, 
J.  M.  Wooiworth,  W.  D.  McHugli,  and  Wm.  V.  Allen,  for 
defendant  in  error. 

AMES,  C.  This  was  submitted  and  decided  at  a  former 
term  of  the  court,  and  an  opinion  filed  on  the  19th  day  of 
June,  1901.  See  62  Neb.  358,  86  N.  W.  1098.  Afterwards  a 
motion  for  a  rehearing  was  granted,  and  the  cause  has  been 
exhaustively  reargued  by  the  counsel  for  both  parties,  and 
resubmitted  for  our  consideration.  The  vital  question  in  the 
case  is  one  of  extreme  importance,  not  only  to  the  parties 
thereto  and  to  railroad  companies,  but  to  all  persons  making 
use  of  mechanical  devices  in  the  conduct  of  their  business, 
and  to  their  servants  and  employees,  and  to  the  public 
generally.  We  do  not  conceive  that,  in  the  absence  of  legis- 
lation, any  different  rule  of  liability  or  responsibility  is  appli- 
cable to  railroad  companies  than  to  other  persons  under 
substantially  similar  circumstances.  The  plaintiff  in  error 
was  injured  in  the  service  of  the  company  by  reason  of  hav- 
ing one  of  his  feet  caught  under  an  unblocked  guard  rail  while 
he  was  attempting  to  uncouple  some  cars  belonging  to  one  of 
the  trains  of  the  defendant.  Other  circumstances  of  the  acci- 
dent are  set  out  in  the  former  opinion,  but  are  not  required 
to  be  repeated  here.  The  jury  returned  a  verdict  for  the 
defendant  in  obedience  to  a  peremptory  instruction  by  the 
court  The  charge  of  negligence  by  the  company  consists  in 
its  omission  to  block  the  rail.  We  are  convinced  that  we  fell 
into  an  error  of  fact  in  the  statement  in  the  former  opinion 
that  ''it  sufficiently  appears  from  the  evidence  that,  long 
prior  to  the  injury  complained  of,  most  railway  systems  had 
adopted  the  precaution  of  blocking  the  space  between  the  two 
rails  with  wood,  thereby  lessening  the  danger  to  the  em- 
ployees." A  more  thorough  examination  of  the  record,  aided 
by  a  more  complete  analysis  thereof  by  counsel  than  we  were 
favored  with  on  the  former  hearing,  has  disclosed  that  there 
were  wide  differences  of  opinion  between  railway  companies 
and  their  skilled  managers  with  respect  to  the  relative  safety 
to  their  servants  and  to  the  public  of  the  blocked  and  un- 
blocked guard  rails;  that  a  very  large  number — perhaps  a 
majority — of  the  principal  railway  systems  of  the  country  con- 
tinue the  use  of  unblocked  rails;  and  that  in  some  instances 
the  managers  of  the  companies  have  used  the  blocked  and 
unblocked,  alternatively,  because  of  an  inability  to  satisfy 
their  own  minds  which,  upon  the  whole,  is  the  safer  and 
more  prudent  course  to  pursue.  There  is  also  some  evidence 
that  in  the  opinion  of  some  managers  the  relative  safety  of 
the  use  of  the  device  of  blocking,  and  the  contrary,  is  depen- 
dent upon  the  situation  of  the  road  to  which  it  may  be  applied. 
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and  to  the  character  of  the  soil  over  which  the  road  extends, 
and  the  liability  of  the  spaces  between  the  rails  becomiDg 
filled  up  with  drifting  sand  and  dirt.  But  the  plaintiff  offered 
no  evidence  to  prove  what  is  the  effect,  if  any,  of  the  use  of 
blocks  upon  the  safety  of  the  transportation  of  persons  and 
property  over  the  railways,  or  the  facility  of  moving  trains. 
Upon  this  state  of  the  record,  can  it  be  properly  said  that  a 
railroad  company  is  negligent  because  of  using  or  of  failing 
to  use  the  block?  We  think  not.  It  is  a  case  not  analogoas  to 
the  use  of  defective  machinery,  or  of  omitting  the  use  of  a 
device  generally  approved,  and  obviously  adapted  to  prevent 
or  lessen  a  known  and  specific  danger.  The  rule  of  law  is  that 
in  such  cases  the  employer  must  exercise  such  care  and  skill 
as,  under  the  circumstances,  reasonable  and  ordinary  prudence 
requires  to  be  used.  The  phraseology  by  which  the  rale  is 
variously  stated  is  somewhat  indeterminate,  because  the  idea 
sought  to  be  expressed  is  in  like  degree  vague,  and  its  appli- 
cation in  any  case  depends  in  a  great  measure  upon  the 
attendant  facts ;  but  it  may  be  said  generally  that  a  man  can- 
not be  held  responsible  in  damages  for  the  consequences  of  an 
error  in  judgment,  carefully  formed  after  an  intelligent  survey 
of  all  the  elements  entering  into  the  problem  which  he  is 
called  upon  to  solve.  Such  a  responsibility  would  transcend 
any  which  any  accepted  theory  of  ethics  has  ever  demanded^ 
and  would  exceed  the  ability  of  civil  tribunals  to  enforce  or 
even  to  expound.  Mechanical  devices,  like  medicinal  reme- 
dies, are  innumerable,  and  the  only  sure  test  of  either  is  that 
of  experience;  and,  until  the  latter  has  pronounced  a  definite 
judgment,  one  who,  in  the  exercise  of  ordinary  skill  and  care, 
makes  use  of  that  which,  in  his  opinion,  is  most  conducive 
to  the  accomplishment  of  a  desired  result,  cannot  be  held 
responsible  for  the  consequences.  Extremes  meet.  Under 
the  contrary  rule,  responsibility  of  each  to  all  and  of 
all  to  each,  being  theoretically  universal,  would  practically 
cease  to  exist.  Scientific  progress  would  be  arrested, 
and  society  would  dissolve  into  its  primary  elements. 
Whatever  may  be  the  theological  consequences  of  an 
^^ honest  doubt,"  it  cannot  be  sufficient  ground  for  recovery 
in  a  civil  action  for  damages.  Civil  tribunals  have  not 
the  attribute  of  omniscience,  without  which  an  issue  per- 
taining thereto  cannot  be  tried,  or  an  adequate  judgDnent 
thereon  pronounced.  Servitude,  in  this  age  and  country,  is 
voluntary.  The  servant  assumes  the  risk  incident  to  the 
nature  of  his  employment.  Among  these  is  the  danger  of 
error  of  judgment  by  his  employer  in  the  choice  of  tools  and 
mechanisms  with  which  his  tasks  are  to  be  performed,  and  he 
cannot  be  held  civilly  liable  in  choosing  one  of  two  or  naore 
mechanisms  regarded  by  those  called  on  to  use  such  devices, 
and  competent  to  judge  of  their  safety  from  long  use  and  ex- 
perience in  their  operations,  as  among  the  best  in  use,  even 
though  an  accident  may  happen  to  an  employee  in  the  use  oi 
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the  one  selected,  that  could  not  have  occarred  in  the 
same  manner,  had  another  kind  been  chosen.  When 
experts  skilled  and  experienced  in  their  profession 
differ  with  respect  to  the  choice  of  the  means,  rem- 
edies, or  mechanisms  best  adapted  or  adaptable  to  the 
accomplishment  of  a  given  end,  especially  if  that  end 
be  not  simple  and  single,  but  is  itself  compounded  of  many 
elements,  courts  and  iuries  are  incompetent  to  decide  between 
them.  A  world-old  problem  is  expressed  by  the  inquiry, 
''When  doctors  disagree,  who  shall  decide?"  In  whatever 
field  of  inquiry,  proof  of  the  best  is  a  requirement  which  it  is 
impossible  to  meet.  That  of  the  comparative  is  often  be- 
yond reach.  The  highest  scientific  attainments  vary  in  their 
conclusions,  while  varying  degrees  of  practical  skill  often 
differ  where  the  former  agree.  Judicial  tribunals  cannot 
supervise  or  correct  the  mistakes  of  either.  They  cannot  so 
do,  if  for  no  other  reason,  because  their  decision  in  a  par- 
ticular instance  decides  nothing  but  the  matter  then  being 
especially  litigated.  The  decision  furnishes  no  rule  for  the 
future  guidance  of  the  parties.  The  very  act  or  omission 
which  in  one  case  has  served  as  the  occasion  of  punishment 
or  exculpation  may  in  the  very  next  case,  tried  upon  the 
same  or  following  day,  have  an  exactly  opposite  consequence. 
Such  results  woald  travesty  the  administration  of  justice,  and 
80  we  think  that  the  courts  have  nearly  universalis  held  that 
enors  of  judgment,  not  occasioned  by  willful  ignorance  or  a 
reckless  inattention  to  duty,  are  not  evidence  of  negligence 
or  a  ground  of  civil  liability. 

As  having  a  direct  application  to  cases  like  the  one  at  bar, 
we  quote  the  following  authorities:  Thus,  in  Titus  v.  Rail- 
road Co.,  136  Pa.  618,  626,  20  Atl.  i>i8,  20  Am.  St.  Rep.  944, 
the  court  say:  '^ All  the  cases  agree  that  the  master  is  not 
bound  to  use  the  newest  and  best  appliances.  He  performs 
his  duty  when  he  furnishes  those  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  the  test  of  the  latter ;  for, 
in  regard  to  the  style  of  implement,  or  nature  of  the  mode  of 
performance  of  any  work  'reasonably  safe'  means  safe  accord- 
ing to  the  usages,  habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  employers  are  not  in- 
surers. They  are  liable  for  the  consequences,  not  of  danger, 
but  of  negligence ;  and  the  unbending  test  of  negligence  in 
methods,  machinery,  and  appliances  is  the  ordinary  usage  of 
the  business.  No  man  is  held  by  law  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  profession  or  trade,  and  the 
standard  of  due  care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  in  employers  is  the  same,  and, 
however  strongly  they  may  be  convinced  that  there  is  a  better 
or  less  dangerous  way,  no  jury  can  be  permitted  to  say  that 
the  usual  and  ordinary  way,  commonly  adopted  by  those  in 
the  same  business,  is  a  negligent  way,  for  which  liability  shall 
be  imposed.    Juries  must  necessarily  determine  the  respon- 
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sibility  of  individual  conduct,  but  they  cannot  be  allowed  to 
set  up  a  standard  which  shall,  in  effect,  dictate  the  customs 
or  control  the  business  of  the  community."    And  in  Reese  v. 
Hershey,  163  Pa.  253,  257,  29  Atl.  908,  43  Am.  St.  Rep.  79$: 
''The  average  untrained  mind  is  apt  to  take  the  fact  of  injury 
as  sufficient  evidence  of  negligence.     Moreover,  the  use  of  a 
dangerous  machine  is  very  commonly  considered  ground  for 
holding  the  employer  responsible,  whereas  the  test  of  liability 
is  not  danger,  but  negligence,  and  negligence  can  never  be 
imputed  from  the  employment  of  methods  or  machinery  in 
general  use  in  the  business."    And  in  Harley  v.  Manufactur- 
ing Co.,  142  N.  Y.  31,  34,  36  N.  £.  813:    ''The  master  does  not 
guaranty  the  safety  of  his  servants.     He  is  not  bound  to  fur- 
nish them  an  absolutely  safe  place  to  work  in,  but  is  bound 
simply  to  use  reasonable  care  and  prudence  in  providing  such 
a  place.     He  is  not  bound  to  furnish  the  best  known  appli- 
ances, but  only  such  as  are  reasonably  fit  and  safe.     He  satis- 
fies the  requirements  of  the  law  if  in  the  selection  of  machinery 
and  appliances  he  uses  that  degree  of  care  which  a  man  of 
ordinary  prudence  would    use,   having  regard  to  his  own 
safety,  if  he  were  supplying  them  for  his  own  personal  use. 
It  is  culpable  negligence  which  makes  the  master  liable,  not 
a  mere  error  of  judgment.     Here  the  belt  was  fastened  at  one 
of  its  splices  with  what  was  called  the 'Buffalo  Belt  Fastener,' 
and  while  the  machine  was  running  the  fastener  gave  way» 
and  the  belt  parted  and  caused  the  injury  to  the  plaintiff.    It 
was  shown  upon  the  trial  that  there  were  several  kinds  of  belt 
fasteners  in  use.     *    *    *    Under  such  circumstances,  how 
can  it  be  said  that  the  defendant  violated  any  duty  it  owed  to 
the  plaintiff?    It  was    impossible,   from    the  evidence,  to 
determine  whether  these  fasteners  were  or  were  not  the  best 
in  use  for  such  a  belt  and  such  machinery  as  the  defendant 
had  at  the  time  and  place  of  the  accident.     Suppose  a  master, 
needing  fasteners  in  his  shop,  makes  inquiry  among  men  of 
skill  and  experience  as  to  the  best  kind  of  fasteners  in  use, 
and  he  is  informed  by  some  that  one  kind  is  the  best,  and  by 
others  that  another  kind  is  best,  and  so  on,  and  he  final^ 
makes  a  selection,  using  his  best  judgment,   and  suppose  it 
should  turn  out  that  it  was  not  the  best;  could  he,  under  sach 
circumstances,  be  held  liable  for  an  injury  received  by  a  per- 
son in  his  service  from  the  parting  of  a  belt  on  account  of  the 
insufficiency  of  the  fastener  under  any  particular  strain  to 
which  the  belt  had  been  subjected?    But  we  may  go  one  step 
further.     Suppose,  under  such  circumstances,  he  purchased 
fasteners  for  use  in  his  shop,  which,  according  to  the  judg- 
ment of  his  skilled  workmen,  were  found  to  be  useful  con- 
venient, and  safe,  and  the  very  best  in  use ;  can  he  then  be 
charged  with  negligence  for  continuing  to  use  them,  and  be 
made  liable  to  one  who  is  accidentally  injured  by  the  partiog 
of  a  belt?    Suppose,  under  the  circumstances  which  exist 
here,  the  defendant  had  adopted  one  of  the  other  fasteners 
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for  this  particular  belt,  and  an  accident  had  happened  from 
its  parting;  there  would  have  been  substantially  the  same 
evidence  for  the  jury,  and  the  same  claim  could  have  been 
made  which  is  now  made, — that  there  was  a  question  of  fact 
for  the  jury  as  to  its  nefirlieence  in  making  the  selection.     This 
jadffment  cannot  be  affirmed  without  subjecting  the  master  in 
such  a  case  as  this  to  the  risk  of  liability  for  injuries  from  the 
partinsT  of  a  belt  moving  machinery  in  his  shop,   whatever 
fastener  he  may  use,  because,  if  he  uses  one  kind,  according 
to  the  evidence  in  this  case,   it  is  easy  to  find  persons  who 
will  testify  that,  from  their  experience  and  observation,  some 
other  kind  was  better.     It  must  always  be  true  that  where 
several  appliances  are  in  use,  each  of  which  is  regarded  by 
men  of  skill  and  experience  as  safe  and  proper,  the  master 
cannot  be  made  liable  for  an  injury  to  one  of  his  servants,  if, 
in  selecting  the  particular  appliance,  he  takes  what,  accord- 
ins:  to  his  judgment,  is  the  best  or    most  suitable,  guided  by 
his  experience  and  observation,  and  those  of  the  skilled  men 
in  his  employment.     Upon  the  evidence  in  this  case,  it  can- 
not even  be  determined  that  the  managers  of  the  defendant 
erred  in  their  judgment  in  the  selection  of  this  kind  of  fastener. 
Bnt  if  there  was  an  error  in  judgment,  it  was  not  such  as  to 
constitute  that  degree  of  negligence  and  want  of  prudence 
which,  under  the  rules  of  law  above  cited,  can  impose  liability 
for  such  an  accident  as  this.''    And  in  Railroad  Co.  v.  Hall, 
91  Ala.  112,  8  South.  371,  24  Am.  St.  Rep.  863,  870,  it  is  said: 
^'We  have  said  many  times  that  railroads  are  not  required  to 
adopt  every  appliance  which  some  roads — even  a  majority  of 
the  well-regulated — have    incorporated    into    their    system 
of  management.     Something  must  be  accorded  to  a  diversity  of 
judgment.     If  many  well-regulated  roads  abstain  from  adopt- 
ing a  particular  appliance,  which  other  roads — even  a  majority 
— ^consider  wise  precautions,  and  adopt,  such  abstention  can- 
not be  pronounced,  per  se,  recklessness  or  negligence.''    And 
in  McGinnis  v.  Bridge  Co.,  49  Mich.  466,  472,  13  N.  W.  819, 
821:    ''Railroading  is  at  least  a  business  with  many  dangers, 
and  scarcely  any  machine,  implement,  or  expedient  made  use 
of  in  it  but  is  liable  at  some  times  and  under  some  circum- 
stances to  imperil  human  lives.     Suppose  the  block  had  been 
made  use  of,  and  an  accident  had  occurred,  which  was  thought 
to  be  attributable  to  it;  how,  on  the  plaintiff's  theory,  would 
the  defendant  have  excused  itself  for  adopting  it?    A  jury 
verdict  in  favor  of  its  use  in  a  previous  case  could  be  no  pro- 
tection, for  a  verdict  makes  no  precedent,  and  settles  nothing 
bnt  the  immediate  controversy  to  which  it  relates.     The  next 
jury,  on  precisely  similar  facts,  is  at  liberty  to  find  directly 
the  contrary.     The  defendant  would  therefore  be  compelled 
to  defend  its  adoption  of  the  block  by  showing  that  it  tended 
to  make  the  management  of  trains  more  safe.     But  if  the 
plaintifE  in  the  suit  were  to  proceed  to  show — what  fully 
appears  in  this  case — that,  though  the  device  had  been  known 
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for  several  years,  the  experts  in  charge  of  railroads  the  conntiy 
over,  naturally  solicitous,  as  they  must  be,  on  grounds  of  per- 
sonal interest,  if  not  of  humanity,  to  disminish  the  risks  to 
life,  had  failed  to  be  convinced  of  the  expediency  of  making 
use  of  the  block,  this  showing  would  have  made  out  a  case 
against  the  defendant  which  could  not  well  have  been  an- 
swered. The  prima  facie  showing  that  the  device  had  been 
hastily,  if  not  heedlessly,  adopted,  would  certainly  have  been 
very  strong ;  and  if  the  two  cases,  charging  respectively  neg- 
ligence in  rejecting,  and  then  in  adopting,  the  same  device, 
could  go  to  successive  juries,  we  might  witness  the  iostroctive 
result  of  a  verdict  against  the  defendant  in  both.  But  such 
a  result  is  inconsistent  with  a  proper  administration  of  definite 
rules  of  law  and  justice."  And  to  the  same  effect  is  Southern 
Pac.  Co.  V.  Seley,  152  U.  S.  145,  I4  Sup.  Ct.  530,  38  L.  Ed. 
391,  reversing  23  Pac.  751,  cited  in  our  former  opinion,  and,  to  a 
like  effect.  Railway  Co.  v.  McCormick,  74  Ind.  440. 

We  think  that  the  foregoing  decisions  establish  beyond  con- 
troversy, both  upon  reason  and  authority,  that  an  employer 
is  not  liable  in  damages  for  the  consequence  of  mere  error  in 
judgment  in  furnishing  structures,  machinery,  and  appliances 
for  the  use  of  his  servants  in  the  prosecution  of  his  business, 
unless  it  is  shown  that  such  error  is  itself  the  result  of  negligence 
or  willful  ignorance  or  inattention.  Of  this  latter  there  is  no 
evidence  in  this  case,  and  the  instruction  complained  of  was 
therefore  rightfully  given. 

We  recommend  that  the  former  judgment  of  this  court  be 
vacated  and  set  aside,  and  the  judgment  of  the  district  court 
be  affirmed. 

DUFFIE,  C.  I  fully  agree  with  all  that  is  said  in  the  fore- 
going opinion,  and  think  that  the  case  should  be  affirmed  for 
the  reasons  above  given.  I  wish  to  add,  however,  that  I  think 
the  evidence  shows  that  the  plaintiff  in  error  was  guilty  of  con- 
tributory negligence,  and  that  on  that  account  alone  the  law 
can  afford  him  no  relief. 

SEDGWICK,  J.     On  account  of  the   importance  of  the 
question  involved,  and  the  difference  of  opinion  of  the  com- 
missioners, argument  was  had  before  the  court.     There  cam 
be  no  doubt  that  if  the  company  acted  in  good  faith,  and  with 
an  honest  desire  to  adopt  the  methods  best  calculated  to  pro- 
mote the  safety  of  their  employees  generally,  as  well  as  of  the 
traveling  public,  it  cannot  be  charged  with  negligence,  even 
though  we  should  believe  from  the  evidence  before  us  that  the 
purposes  the  company  had  in  view  would  have  been  better 
served  by  blocking  the  rails,  as  plaintiff  contends.    There  \% 
still  less  reason  to  impute  negligence  to  the  company  if  the 
evidence  shows  that,  in  the  present  condition  of  experience, 
it  is  impossible  to  say  which  method,  upon  the  whole,  affords 
the  best  guaranty  of  immunity  from  danger.     It  was  con- 
tended upon  the  argument  that  the  claim  that  the  unblocked 
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gnard  rail  is  less  dangerous  than  the  blocked  rail  was  an  after- 
thought, and  not  urged  in  good  faith  by  the  company,  and 
that  for  this  reason  the  case  should  have  been  submitted  to 
the  jury.  Of  course,  the  question  of  good  faith  on  the  part  of 
the  company  in  determining  the  advisability  of  blocking  the 
guard  rails  is  a  question  of  fact,  and  as  such,  when  in  dispute, 
is  to  be  determined  by  the  jury.  If  there  was  no  reasonable 
ground  for  doubt  as  to  the  better  course  to  pursue,  the  com- 
pany cannot  defend  against  a  charge  of  negligence  by  urging 
that  it  was  in  doubt,  and  acted  on  its  best  judgment.  But  if 
the  best  course  to  pursue,  in  the  interest  of  the  safety  of  the 
employees  and  of  the  traveling  public  alike,  was  an  open 
question,  and  difficult  to  determine,  the  company  cannot  be 
charged  with  negligence  in  having  adopted  the  one  course 
rather  than  the  other.  Upon  examination  of  the  evidence,  it 
appears  that  there  is  no  dispute  that  the  safety  of  the  em- 
ployees of  the  company  and  the  safety  of  the  traveling  public 
are  both  involved  in  the  determination  of  the  question  of  the 
advisability  of  blocking  the  guard  rails.  So  far  as  safety  to 
the  employees  is  concerned,  there  is  a  large  mass  of  testimony, 
from  which  it  cannot  be  determined  with  any  degree  of  cer- 
tainty which  is  the  better  practice ;  and  when  we  further  con- 
sider that  there  is  much  apparently  reliable  evidence  tending 
to  show  that  danger  to  the  traveling  public  is  increased  by  the 
practice  of  blocking  the  rails,  and  no  evidence  is  offered  to 
show  that  any  system  of  blocking  can  be  adopted  without 
increasing  that  danger,  we  think  there  is  an  entire  failure  of 
proof  that  the  company  acted  in  bad  faith  in  adopting  the 
unblocked  system. 

We  have  therefore  adopted  the  majority  opinion  of  the 
commission,  as  prepared  by  Mr.  Commissioner  AMES,  and 
the  judgment  of  the  district  court  is  affirmed. 

PER  CURIAM.  For  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  former  judgment  of  this  court  be 
vacated  and  set  aside,  and  the  judgment  of  the  district  court 
be  affirmed.  

Humphreys'  Adm'x  v.  Valley  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginia,  Dec,  4,  1902.) 

[42  S.  E.  Rep.  882.] 

Writ  of  Error. 

Where  the  verdict  of  the  jury  in  favor  of  plaintiff  was  set  aside,  and 
a  new  trial  granted,  plaintiff  taking  a  bill  of  exceptions  to  such  action 
of  a  court,  and  on  the  second  trial  plaintiff  introduced  no  evidence,  and 
judgment  was  entered  against  him,  a  writ  of  error  to  the  judgment 
raised  only  the  question  of  the  propriety  of  the  setting  aside  of  the  first 
verdict. 

Trespassers — Contributory  Negligence — Duty  after  Discovery  of  Peril.* 
Regardless  of  whether  a  trespasser  on  a  railroad  track  has  been  guilty 

*See  foot-note  api)ended  to  Shannon  v,  Boston  &  M.  R.  R.  (N.  H.),  4 
R.  R.  R.  192,27  Am.  &  E^ng.  R.  Cas.,  N.  S.,  192. 
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of  contributory  neg^ligence,  the  company  is  bound  to  do  all  it  conust* 
ently  can,  after  discovering  his  peril,  to  avoid  injuring  him. 

Same— Presumption  That  Pedestrian  Will  Avoid  Danger.f 

A  railroad  engineer  has  a  right  to  presume,  until  the  contrary  is  indi- 
cated, that  a  pedestrian  on  the  track  will  take  the  ordinary  precautions 
for  his  own  safety. 

Same — Negligence — Sufficiency  of  Evidence.  * 

Plaintiff's  intestate  negligently  attempted  to  walk  upon  and  across  a 
railroad  track,  with  full  knowledge  that  a  train  was  approachinf^. 
There  was  nothing  in  his  appearance  to  indicate  to  the  engineer  that 
he  would  not  take  due  precautions  for  his  safety,  and,  as  soon  as  the 
engineer  discovered  that  he  was  likely  to  be  in  danger  he  reversed  the 
engine,  sanded  the  track,  and  put  on  full  air.  He  testified  that  he  could 
not  do  all  these  things,  and  at  the  same  time  sound  the  alarm  whistle, 
and  that  the  means  he  took  were  far  better  calculated  to  save  the  deceased 
than  to  have  sounded  the  whistle,  though  on  this  point  there  was  some 
dispute :  held^  that  there  was  nothing  in  the  evidence  to  warrant  a  ooa* 
elusion  that  the  engineer,  after  discovering  the  peril  of  deceased,  negli- 
gently failed  to  do  all  he  could  to  avoid  the  accident  which  followed. 

Error  to  circuit  court,  Augusta  county. 

Action  by  Emma  J.  Humphreys,  as  administratrix,  against 
the  Valley  Railroad  Company.  Judgment  in  favor  of  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

Curry  &  Glenn  and  A.  C.  Braxton,  for  plaintiff  in  error. 
J. ,  J.  L.  &  R.  Baumgardner,  for  defendant  in  error. 

CARDWELL,  J.  Emma  J.  Humphreys,  administratrix, 
brought  her  action  in  the  circuit  court  of  Augusta  county 
against  the  Valley  Railroad  Company  for  the  recoveiy  of  dam- 
ages by  reason  of  the  death  of  her  intestate,  William  A. 
Humphreys,  which  she  alleges  was  caused  by  the  negligence 
of  the  defendant  company. 

At  the  November  term,  igoo,  the  case  was  tried  by  a  jnry, 
which  rendered  a  verdict  in  favor  of  the  plaintiff  for  $4,600. 
and  upon  motion  of  the  defendant  the  verdict  was  set  aside, 
as  being  contrary  to  the  law  and  the  evidence.  At  the  May 
term,  1901,  the  case  was  again  tried,  and,  no  evidence  beine 
offered  by  the  plaintiff,  a  verdict  was  rendered  in  favor  of  the 
defendant,  upon  which  the  court  entered  judgment.  At  the 
first  trial  the  plaintiff  took  only  one  bill  of  exceptions,  and 
that  was  to  the  action  of  the  court  in  setting  aside  the  verdict 
and  awarding  a  new  trial.  Therefore  the  only  question  (or 
our  consideration  now  is  the  propriety  of  the  court's  action 
in  setting  aside  the  first  verdict.  Marshall's  Adm'x  v.  Rail- 
road Co.,  99  Va.  798,  34  S.  E.  455;  Chapman  v.  Investment 
Co.,  96  Va.  177,  31  S,  E.  74. 

The  deceased  was  a  man  67  years  of  age,  active,  eneigetic. 
in  good  health,  of  ordinary  intelligence,  in  possession  of  the 
senses  of  sight  and  hearing, — ''a  little  deaf,  but  could  hear  an 
ordinary  conversation. "  For  three  years  prior  to  the  acci- 
dent out  of  which  this  suit  arises,  and  which  resulted  in  in- 
juries to  him  from  which  he  died  in  a  few  days,  the  deceased 

fSee  Hebert  v,  I^ouisiana  W.  R.  R.  (I^a.),  20  Am.  &  Kag.  R.  Cas^t  ^'* 
8.,  87,  and  foot-note. 
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had  lived  within  about  300  yards  of  the  place  where  the  acci- 
dent occurred,  in  full  view  of  the  railroad  and  of  the  sorroond- 
ings  of  the  place  of  the  accident. 

The  train  which  struck  the  deceased  was  a  scheduled  freight 
train  with  passenger  coach  attached*  made  up  with  the  engine 
and  tender,  12  loaded  cars,  i  empty,  and  the  passenger  coach, 
and  reached  Verona  station,  where  the  accident  occurred, 
about  15  minutes  behind  its  scheduled  time.  On  the 
afternoon  of  the  day  of  the  accident,  October  17,  1899, 
a  bright,  clear  day,  the  deceased  left  Staunton,  and  drove  in 
an  open  one-horse  surrey,  with  his  wife,  along  the  Valley 
tarnpike,  which  for  a  considerable  distance  south  and  towards 
Staunton  from  Verona  station  is  near  to,  and  nearly  parallel 
with,  the  Valley  Railroad.  On  reaching  the  point  where  the 
road  upon  which  the  dwelling  of  the  deceased  is  situated,  and 
which  crosses  the  railroad  at  Verona  station,  intersects  the 
tarnpike,  he  turned  into  the  road  leading  to  his  dwelling. 
From  the  point  where  the  turnpike  and  the  road  from  the 
turnpike  to  decedent's  dwelling  intersect,  the  Valley  Railroad 
is  in  plain  view,  and  the  view  of  it  is  unobstructed  from  every 
point  on  the  road  into  which  the  deceased  turned,  from  its 
intersection  with  the  turnpike  to  its  intersection  with  the  rail- 
road, except  a  partial  obstruction  for  a  short  distance  by  a 
house  standing  on  the  corner  at  the  intersection,  and  a  small 
stable  near  the  railroad.  The  deceased  drove  from  the  turn- 
pike across  the  railroad,  stopped  just  beyond  or  east  of  the 
railroad  track  at  a  point  where  the  rear  end  of  his  surrey  was 
about  19  feet  from  the  center  of  the  railroad  track.  While  he 
was  driving  from  the  turnpike  to  the  railroad  crossing, 
William  Harris,  in  a  two-horse  waeon,  was  driving  the  same 
road,  meeting  him,  and  in  plain  view  of  him,  ^'whipping  his 
horses  crossing:  the  track.''  Harris  stopped  immediately  at 
the  corner  of  the  depot,  very  near  the  track  and  the  crossing, 
and  just  as  he  ''stopped  and  was  tying  his  lines  in  order  to 
get  out  and  stand  at  his  horses'  heads,"  the  deceased  drove 
by  towards  the  railroad, ''hurrying  his  horse  up."  At  that 
time  the  train  was  approaching  in  full  view  of  Harris,  and 
necessarily  so  to  the  deceased  if  he  looked  at  all  for  an 
approaching  train.  After  stopping  on  the  east  side  of  the 
railroad  track,  19  feet  from  it,  as  stated,  the  deceased  got  out 
of  his  surrey  on  the  right  or  south  side,  in  the  direction  from 
which  the  train  was  approaching,  and,  according  to  plaintiff's 
witnesses,  walked  back  to  the  railroad  track  at  a  point  a  few 
feet  from  the  crossing,  turned  down  the  track  toward  the 
depot,  walking  on  the  ends  of  the  ties  a  short  distance,  and 
then  stepped  over  inside  of  the  track,  and,  after  taking  five 
or  six  steps,  was  struck  by  the  engine;  but,  according  to 
defendant's  witnesses,  after  getting  out  of  his  surrey  to  the 
right,  facing  the  approaching  train,  the  deceased  walked 
diagonally  to  the  railroad  track,  as  if  he  was  going  directly 
across  the  track  to  the  door  of  the  store  in  the  depot,  and  had 
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gotten  but  one  foot  on  the  track  when  he  was  struck  by  the 
engine.  The  distance  from  the  sarrey  to  where  deceased  was 
struck — ^tbe  nearest  diagonal  route — is  about  6o  feet,  and 
from  the  crossing  to  where  he  was  struck  is  about  4S  feet 
When  he  got  upon  the  ends  of  the  ties  nearer  the  crossing  (if 
the  plaintiff's  view  that  he  got  on  the  railroad  at  that  point 
be  correct),  the  train  was  40  or  50  yards,  only,  from  hint 
There  were  a  number  of  persons  at  and  around  the  depot 
when  the  accident  occurred,  and  all  of  them  saw  the  approach- 
ing train  for  some  distance  before  it  got  near  the  crossing, 
the  track  being  straight,  and  the  view  of  it  being  unobstructed 
for  700  or  800  yards.  One  or  more  of  these  persons,  seeing 
his  danger,  threw  up  their  hands,  and  yelled  to  deceased  to 
warn  him  of  the  approach  of  the  train.  His  wife,  whom  he 
had  just  left,  seeing  that  he  was  continuing  on  the  railroad 
track,  or  about  to  step  upon  it  in  front  of  the  approaching 
train,  attempted  to  warn  him  of  his  peril  by  ''screaming"  to 
him,  but  he  either  did  not  hear  or  see  any  of  these  warnings, 
or,  disregarding  them,  continued  toward  the  store  door  in  the 
depot  for  the  purpose  of  getting  his  mail. 

With  the  exception  as  to  the  route  taken  by  the  deceased 
from  his  surrey  to  the  point  at  which  he  was  struck  by  the 
engine,  the  foregoing  facts  are  not  controverted. 

Verona  station  was  not  a  regular  stopping  point  for  the 
train  in  question,  but  it  stopped  there  only  on  signal  to  put  off 
or  to  take  on  passengers  or  freight ;  and,  according  to  the 
evidence  given  by  all  of  the  defendant's  employees  on  the 
train,  the  whistle  was  blown  at  the  whistling  post  a  few 
hundred  yards  south  of  the  station,  and  the  signal  for  stopping 
the  train  at  the  station,  given  by  the  conductor  from  the  pas- 
senger coach  through  the  two  brakeman  on  the  train  and  the 
fireman  to  the  engineman,  was  answered  by  two  short  bk^ 
of  the  whistle ;  and  this  is  corroborated  by  other  witnesses  in 
the  vicinity,  in  full  view  of  the  train,  and  but  a  short  distance 
away,  one  of  them  watching  the  train  from  a  window.  On 
the  other  hand,  some  of  the  plaintiff's  witnesses  say  they  did 
not  hear  the  whistle,  while  others  say  that  the  whistle  wu 
not  blown,  nor  was  the  bell  rung. 

The  plaintiff,  the  wife  of  the  deceased,  rested  her  case  npon 
her  own  evidence ;  that  of  her  daughter,  Mrs.  Dunsmore,  who 
was  about  300  yards  from  the  railroad,  and  one  Faidley,  who 
was  standing  at  the  store  door,  facing  the  depot  platform. 

It  is  too  well  settled  to  require  citation  of  authority  that  |f 
the  proximate  cause  of  the  plaintiff's  intestate's  death  was  his 
own  negligence  concurring  with  the  negligence  of  the  defend- 
ant, there  can  be  no  recovery ;  and  in  the  able  argument  of 
her  case  here  it  is  frankly  said:  '4t  is  fully  conceded  by  the 
plaintiff  that  Humphreys  was  negligent  by  being  on  the  track 
without  looking  and  listening  for  the  train."  This  woaU 
have  been  true  if  the  deceased  had  been  struck  at  the  cross- 
ing, but,  as  we  have  seen,  he  was  struck  at  a  point  on  the 
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defendant's  track  where  he  had  no  right  to  be,  whether  he 
got  on  the  track  near  the  crossing  and  walked  down  it  or 
stepped  on  it  in  front  of  the  engine,  and  was  there  without 
taking  any  precautions  for  bis  own  safety ;  for  it  is  conclusively 
shown  that,  if  he  had  looked  or  listened  for  an  approaching 
train,  as  it  was  his  imperative  duty  to  do,  he  would  have 
known  of  the  approach  of  the  train  which  struck  him  in  ample 
time  to  have  kept  out  of  all  danger  of  being  struck  by  it.  He 
was,  therefore,  a  naked  trespasser;  and  the  defendant,  not 
withstanding  it  may  have  failed  to  give  warning  of  the 
approach  of  the  train,  owed  him  no  duty,  save  and  except  to 
do  all  that  could  be  done,  consistently  with  its  higher  duty  to 
others,  to  save  him  from  the  consequences  of  his  own  negli- 
gent act,  after  his  peril  was  discovered,  regardless  of  whether 
he  was  guilty  of  contributory  negligence  or  not.  Railroad 
Co.  V.  Joyner's  Adm'r,  92  Va.  354,  23  S.  E.  773,  and  authori- 
ties cited.  See,  also,  Wood's  Case,  99  Va.  156,  37  S.  E.  846, 
and  authorities  cited. 

In  considering  the  question  whether  or  not  the  defendant 
has  been  guilty  of  such  negligence,  in  this  respect,  as  to  render 
it  liable  for  damages,  it  is  to  be  borne  in  mind  that  the  case 
is  not  before  us  as  upon  a  demurrer  to  evidence,  since  the 
trial  judge  set  aside  the  verdict,  and  some  latitude  must  be 
allowed  to  his  discretion.  It  is  also  true  that  the  verdict  of 
the  jury  is  entitled  to  great  respect,  and  should  not  be  dis- 
turbed, even  by  the  trial  court,  unless  plainly  against  the 
weight  of  evidence.     Marshall  v.  Railroad  Co. ,  supra. 

The  contributory  negligence  of  the  deceased  having  been 
established, — in  fact  conceded,— the  burden  of  proof  was  im- 
mediately placed  upon  the  plaintiff  to  establish  that  the 
defendant^  by  the  exercise  of  ordinary  care  and  diligence, 
could  have  avoided  injuring  him  after  it  discovered  his  peril. 
Railway  Co.  v.  Bruce's  Adm'r,  97  Va.  93,  33  S.  E.  548,  and 
authorities  cited;  Railway  Co.  v.  Lacey,  94  Va.  460,  26  S. 
£.  834;  Raih-oad  Co.  v.  Joyner,  supra. 

Very  shortly  after  the  deceased  left  bis  surrey,  he  was  con- 
cealed from  the  view  of  Mrs.  Dunsmore  by  a  pile  of  ties  on  the 
side  of  the  raihroad,  and,  the  horse  to  the  surrey  in  which  the 
plaintiff  was  sitting  having  taken  fright  at  the  train,  and  run 
oS,  Faidley  is  the  only  witness  examined  for  the  plaintiff  who 
claims  to  have  seen  the  whole  occurrence. 

Faidley,  a  stranger  in  that  locality,  by  occupation  a  painter, 
happened  to  be  in  the  neighborhood  on  the  occasion  of  this 
accident,  and  drove  to  Verona  station  in  a  buggy,  bitched  at 
the  back  porch  to  the  west  of  the  railroad  track,  and  walked 
through  the  store  to  the  door  facing  the  raihroad.  His 
statement  is:  ''I  seen  this  train  coming,  but,  in  the  first 
place,  I  saw  the  old  man  get  out  of  the  buggy,  come  behind 
the  buggy,  between  the  buggy  and  the  track,  and  walk  to 
the  track,  and  step  on  the  track.  It  looked  to  me 
like  he  was  going  to;,  cross  over,  about  three  feet  the  other 
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side  of  the  crane,  between  the  crane  and  the  crossinK.  He 
stepped  upon  the  end  of  the  ties,  walked  down  about  even 
with  the  crane,  I  suppose,  and  stepped  over  inside  the  track, 
half  bent  over,  looking  down  neither  to  the  right  nor  to  the 
left ;  and  I  seen  the  train  coming.  I  reckon  *  *  *  jt  was 
40  or  50  yards  from  the  old  man  when  he  stepped  upon  the 
ties, — when  he  first  stepped  apon  the  ties."  He  fnrther  says 
that  Humphreys,  after  taking  three  or  four  steps  upon  the 
ties,  then  stepped  over  on  the  inside  of  the  rail,  the  east  rail, 
^'looked  like  he  sorter  blundered,  walked  stiff;  that  the  train 
was  approaching  very  close  then,  and,  after  taking  five  or  six 
steps,  the  train  struck  him ;  and  that  he  [witness]  did  not 
think  that  Humphreys  was  in  any  danger  when  the  train  was 
40  yards  from  him/' — that  is,  when  he  stepped  upon  the  end 
of  the  ties,  about  3  feet  from  the  crane,  which  is  28  feet  from 
the  point  where  he  was  struck.  So  that,  when  the  witness 
thought  the  deceased  was  in  any  danger,  the  train  was  nec- 
essarily nearer  to  him  than  40  yards,  running  on  a  downgrade 
of  not  less  than  4  or  5  feet  to  the  mile,  and  at  a  speed  of  at 
least  8  or  10  miles  per  hour,  according  to  the  weight  of  the 
evidence. 

The  engineman  in  charge  of  the  train,   shown  to  be  a  com- 
petent and  elBQcient  employee,  upon  seeing  the  deceased  leave 
his  surrey  and  start  towards  the  track,  was  entitled  to  presume 
that  he  was  a  person  of  sound  mind,  in  possession  of  the  ordi- 
nary human  faculties,  would  exercise  reasonable  care  and 
prudence  in  avoiding  danger,  and  would  not  get  on  the  track, 
or  go  so  near  to  it  as  to  be  in  danger  from  the  passing  train, 
without  looking  or  listening  to  see  that  he  could  safely  do  so, 
and,  if  actually  on  the  track,  would  get  ofi  of  it  in  time  to 
avoid  injury.     He  (the  engineman)  was  entitled  to  act  upon 
this  presumption  until  it  became  apparent  to  him,  as  a  man 
exercising  ordinary  prudence,  that  the  deceased  was  about  to 
get  upon  the  track,  or  dangerously  near  to  it,  or  would  keep 
on  the  track,  without  taking  the  precautions  required  of  him 
for  his  own  safety.     This  is  conceded  to  be  the  general  rnle, 
with  the  qualification  that,  '4f  there  is  anything  about  the 
appearance  of  the  person,  or  other  circumstances,  indicating 
to  the  engineman  that  such  person  is  not  conscious  of  the 
danger, ' '  the  rule  does  not  apply. 

While  this  qualification  is,  in  the  abstract,  proper,  there  is 
nothing  whatever  in  the  evidence  to  show  that  the  appearance 
of  the  deceased  was  such  as  to  indicate  to  the  engineman  that 
he  was  not  conscious  of  his  danger.  Faidley  says  that  he  was 
walking  '^tolerably  quick,''  or  'Agoing  along  at  a  pretty  good 
lick. "  True,  some  of  the  witnesses  say  that  ''he  was  limping; 
walking  all  bent  up  with  his  head  down" ;  that  he  seemed  "to 
be  bewildered";  ''it  looked  like  something  was  wrong";  and 
that  the  railroad  hands  who  were  at  the  depot  in  front  of  the 
deceased  waived  their  hands  and  shouted  to  him.  Bnt  none 
of  them  say  that  these  things  were  apparent  to  the  enginemao. 
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These  witnesses  being  within  a  short  distance  only  of  the 
deceased,  it  cannot  be  assumed  that  what  was  apparent  to 
them  was  also  apparent  to  the  engineman  on  the  train.  Be- 
sides, the  throwing  ap  of  hands  and  ''shouting"  to  the 
deceased  necessarily  did  not  take  place  until  it  was  apparent 
to  the  witnesses  that  he  was  in  danger,  and,  according  to 
Faidley's  view,  he  was  in  no  danger  until  the  train  was  near 
to  him, — certainly  much  less  than  40  yards;  and,  in  fact,  to 
use  the  witness'  own  words,  ''the  train  was  approaching  very 
close/'  Therefore  these  circumstances  do  not  warrant  the 
application  of  the  qualification  of  the  rule  of  law  just  stated. 

With  the  view  of  stopping  the  train  at  the  depot  to  put  ofi 
passengers,  the  air  brakes  had  already  been  applied,  and  the 
speed  of  the  train  reduced,  according  to  plaintiff's  witnesses, 
to  8  or  10  miles  per  hour. 

The  statement  of  the  engineman  is  that,  when  approaching 
the  crossing,  he  realized  that  the  deceased  was  getting  in 
danger,  and  reversed  his  engine,  put  the  air  on  full,  put  sand 
on  the  track,  and  gave  the  engine  steam  to  resist  the  speed  of 
the  train.  The  train  was  on  a  downgrade,  and,  the  appliances 
for  stopping  it  having  been  put  in  use,  it  was  drifting.  He 
then  explains  that,  the  air  brakes  having  been  applied  for  the 
stop  at  the  depot  as  was  intended,  the  emergency  brake  could 
not  be  applied  with  as  much  effect ;  that  he  could  not  reverse 
his  engine,  put  the  air  on  full,  and  sand  the  track,  and  at  the 
same  time  sound  the  alarm  whistle.  According  to  his  view, 
the  means  he  used  were  far  better  calculated  to  give  the 
deceased  a  chance  to  escape  injury  than  sounding  the  alarm 
whistle.  This  statement  of  the  engineman  as  to  his  efforts 
to  stop  the  train  is  corroborated  by  all  the  employees  on  the 
train.  The  only  variance  between  their  statement  and  his  is, 
the  fireman  says  that  the  engine  was  reversed,  and  the  sand 
pat  on  at  the  cattle  guard,  a  little  south  of  the  crossing.  The 
four  expert  enginemen  examined,  two  of  whom  were  called  by 
the  plaintiff,  concur  in  stating,  in  substance  and  effect,  that, 
after  it  became  apparent  that  the  deceased  was,  or  likely  to 
be,  in  danger,  it  was  impossible  to  stop  the  train  before  it 
struck  him,  and  the  only  criticism  they  make  of  the  action  of 
the  engineman  was  his  failure  to  sound  the  alarm  whistle ;  but 
none  of  them  undertake  to  say  that  that  would  have  had  the 
effect  of  causing  the  deceased  to  keep  off  the  track,  or  to  get 
ofi  if  he  was  already  on  it.  Some  of  them  do  say  that  it 
usually  has  that  effect,  but  this  is  entitled  to  little  or  no 
weight,  since  the  plaintiff's  witness  Faidley,  who  saw  the 
whole  occurrence,  says  "that,  if  he  [deceased]  could  have  seen 
at  all,  he  would  have  seen  the  train. ' '  Therefore  he  knew  the 
train  was  coming ;  and  if  it  was  his  purpose,  as  would  seem  to 
have  been  the  case,  to  continue  on  the  track  until  he  reached 
the  point  where  he  intended  to  get  off,  or  to  cross  over  the 
track  before  the  train  reached  him,  it  is  not  at  all  probable 
that  the  alarm  whistle  would  have  changed  his  purpose. 
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The  Statement  of  the  engineman,  corroborated  as  before 
stated,  that  he  did  everything  in  his  power  to  stop  the  traio 
when  he  realized  that  the  deceasedwas  in  danger,  or  aboat  to 
get  in  danger,  is  alone  controverted  by  the  statement  of  the 
witness  Faidley,  who  was  standing  at  the  store  door,  in  front 
of  which  deceased  was  strnck,  watching  at  the  same  time  the 
deceased  and  the  train  approaching,  directly  in  line  of  his 
vision ;  and  he  undertakes  to  say  that  the  engine  was  not  re- 
versed, the  air  put  on,  nor  the  track  sanded  until  deceawd 
was  struck.  In  that  position  it  was  impossible  for  Faidley  ta 
know  from  observation  what  was  being  done  on  the  engine, 
and  the  only  grounds  upon  which  he  could  claim  to  be  an  ex- 
pert were  that  years  ago,  before  air  brakes  were  used  on  a 
train  like  this,  he  worked  five  years  as  a  brakeman  on  a  freight 
train  and  three  as  fireman.  Moreover,  circumstances  to 
which  he  and  others  testify  do  not  bear  out  this  theory  of  his. 
The  deceased  was  struck  in  front  of  the  store  door,  where 
Faidley  was  standing,  and  carried  a  few  feet,  only,  on  the 
cowcatcher,  when  he  rolled  ofi  to  the  right.  Only  5  or  6  of 
the  14  cars  in  the  train  passed  Faidley  before  the  train 
stopped ;  and  when  it  stopped,  he,  as  well  as  others,  walked 
over  from  the  depot  platform  on  the  narrow  platform  between 
the  freight  cars,  and  looked  down  at  deceased,  lying  but  a  few 
feet  nearer  the  engine  than  they  were;  and,  although  the 
train  was  to  stop  to  put  off  passengers,  the  passenger  coach 
was  standing,  when  it  stopped,  south  of  the  platform,  which 
shows  unmistakably  that  the  efforts  made  by  the  engineman 
to  stop  the  train  were  made  before  it  struck  deceased,  not- 
withstanding the  opinion  of  the  witness  Faidley  to  the  con- 
trary. 

It  is  claimed,  however,  that  defendant's  witness,  Peters, 
says  that  the  train  did  not  stop  ''a  bit  quicker  than  it  would 
have  stopped  anyhow" ;  that,  if  the  deceased  had  reached  the 
point  of  collision  ''a  second  earlier  or  the  train  a  second 
later,"  the  accident  would  not  have  happened.     Conceding 
that  the  witness  is  correctly  quoted,  what  he  says  is  to  be  in- 
terpreted in  the  light  of  all  that  he  says,  and  it  is  to  be  borne 
in  mind  that  he  was  testifying  from  the  point  of  view  of  him- 
self and  eight  or  nine  other  witnesses,  that  the  deceased 
approached  the  track  diagonally  from  his  surrey,   bent  on 
crossing  it  before  the  train  reached  him ;  and  therefore  the 
witness  meant  that,  if  the  deceased  had  been  a  second  earlier, 
or  the  train  a  second  later,  he  would  have  accomplished  his 
purpose.    What  the  witness  says  is  directly  opposed  to  the 
statement  of  the  witness  Faidley  that  the  efforts  to  stop  the 
train  were  made  after  the  deceased  was  struck,  and  corrobo- 
rates the  engineman  in  his  statement  that  he  was  doing  all 
he  could  to  stop  it. 

In  no  view  that  can  be  taken,  even  of  the  plaintiff's  evi- 
dence alone,  aided  by  just  inferences  to  be  drawn  therefrom, 
can  it  be  reasonably  claimed  that  the  deceased  should  have 
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been  regarded  by  the  engineman  as  being  in  a  position  of 
danger,  until  he  stepped  over  between  the  rails,  and  continued 
to  walk  down  the  track.  Then  the  train  was  not  over  30  yards 
from  him,  and,  according  to  the  witness  Faidley,  claiming 
experience  in  sncb  matters,  it  required  50  yards  by  sanding 
the  track  to  stop  it. 

Stress  is  laid  upon  the  statements  of  Barrett  and  Denton, 
expert  enginemen,  introduced  in  rebuttal  by  the  plaintiff,  as 
to  what  elect  upon  the  deceased  the  sounding  of  the  whistle 
would  have  bad.  The  sum  and  substance  of  what  the  second- 
named  witness  says  is  in  answer  to  the  question:  ''In  your 
opinion,  if  the  whistle  had  been  sounded,  what  would  have 
been  the  result?"  and  his  answer  is:  ''Well,  sir,  I  could  not 
say.  I  am  no  prophet,  but  it  naturally  would  call  the  man's 
attention,  if  he  is  not  deaf  and  dumb,  and  would  cause  him  to 
step  ofi  to  one  side  or  the  other.  I  don't  know  what  would 
have  been  the  circumstances  in  this  case.  That  is  a  very 
natural  thing  to  suppose.  That  is  what  the  whistle  is  there 
for." 

The  witness  Barrett,  after  stating  that  his  experience  had 
been  that  when  a  person  was  on  the  track,  and  the  whistle 
was  sounded,  he  would  jump  to  one  side  of  the  track,  was 
asked:  "Do  you  think  that  on  that  occasion,  under  those 
circnmstances,  if  the  whistle  had  been  sounded,  the  man 
would  have  jumped  ofi?"  and  bis  answer  was:  "I  am  not 
a  prophet,  but  I  think  he  would."  It  is  manifest  that  these 
answers  of  the  witnesses  are  predicated  upon  the  deceased 
being  upon  the  track,  and  not  knowing  of  the  approach  of  the 
train.  But,  as  we  have  seen,  all  the  witnesses  agree  that  the 
deceased  was  bound  to  have  seen  the  train,  if  his  thoughts 
were  not  fixed  upon  some  other  subject  than  that  of  his  own 
safety  or  the  dangjer  of  his  surrounding.  Faidley  says,  "If  he 
could  have  heard  at  all,  he  would  have  beard  or  seen  the 
train."  And  again,  "If  he  could  have  seen  at  all,  he  could 
have  seen  the  train. ' ' 

The  witness  Barrett  also  says :  "In  the  case  that  gentle- 
man was  in  (I  mean  the  engineer),  I  believe  he  did  everything 
he  could  to  stop.  I  believe  that  he  gave  a  fair,  square  state- 
ment, and  that  he  did  everything  that  he  could  do,  except 
sounding  the  alarm  whistle."  The  utmost  to  which  this  wit- 
ness goes  as  to  whether  the  train  could  have  been  stopped 
before  it  reached  deceased  is  that  if  the  train  at  the  crossing 
was  going  at  4  or  5  miles  an  hour,  and  the  engine  in  perfect 
condition,  "it  would  have  stopped  about  where  it  struck  the 
man,"  but,  "if  it  was  going  at  8  miles,  it  would  have  gone 
much  farther." 

From  the  uncontradicted  proof  the  conclusion  cannot  be 
escaped  that  the  deceased  knew  that  the  train  was  approach- 
ing, and,  under  these  circnmstances,  even  if  the  expert  wit- 
nesses had  said  that  the  sounding  of  the  alarm  whistle  would 
have  caused  him  to  have  gotten  off  the  track,  it  would  have 
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been  nothing  more  than  conjecture.  The  omission  to  sound 
the  alarm  whistle  does  not  constitute  sach  negligence  on  the 
part  of  the  defendant  as  to  justify  a  recovery  in  this  case,  no- 
less  it  is  shown  that  such  omission  was  the  proximate  cause 
of  the  injury  complained  of. 

''In  an  action  to  recover  damages  for  an  injury  inflicted 
through  the  negligence  of  the  defendant  the  bnrden  is  on  the 
plaintiff  to  prove  the  negligence  alleged,  and  the  evidence 
must  show  more  than  a  mere  probability  of  negligence.  It  is 
not  sufficient  that  the  evidence  is  consistent  equally  with  the 
existence  or  nonexistence  of  negligence.  There  must  be 
affirmative  and  preponderating  proof  of  the  defendant's  neg- 
ligence." Railway  Co.  v.  Cromer's  Adm'r,  99  Va.  76s,  40 
S.  E.  $4.  In  that  case,  it  was  held  that  the  trial  court  erred 
in  refusing  an  instruction  which  told  the  jury  ''that  the  burden 
of  proof  is  on  the  plaintiff  to  prove  negligence,  and  that  the 
proof  must  amount  to  more  than  a  probability  of  a  negligent 
act;  that  the  verdict  cannot  be  fonnded  upon  conjecture." 

In  Railroad  Co.  v.  Bruce's  Adm'r,  97  Va.  92,  33  S.  E.  $48. 
Bruce,  the  deceased,  was  a  licensee  walking  upon  the  track 
of  the  defendant  company,  and  it  was  contended,  as  in  this 
case,  that  the  failure  to  sound  the  alarm  whistle  after  the 
deceased  had  been  seen,  or  ought  to  have  been  seen,  by  the 
engineman  in  charge  of  the  train,  to  be  in  a  perilous  position 
rendered  the  defendant  company  liable  in  damages;  but  the 
contrary  view  was  taken.  It  was' said  in  that  case  that  the 
deceased,  having  "neither  looked  nor  listened  for  the  train/' 
remained  "so  engrossed  in  thought  upon  other  matters  that 
he  was  obvious  of  what  was  going  on  around  him,  and  that 
too,  when  he  had  needlessly  placed  himself  in  a  position  of 
danger  by  walking  upon  the  railroad  track,  when  he  could 
just  as  well  have  walked  in  the  open  space  by  it,  where  he 
would  have  been  safe.  The  track  itself  warned  him  of  dan- 
ger." Being  "conversant  with  the  raihroad  track  and  its 
surroundings,"  yet  "pursuing  his  journey  upon  the  railroad 
track,  with  his  thoughts  evidently  fixed  upon  some  other  sob- 
ject  than  that  of  his  own  safety  or  the  danger  of  his  surround- 
ings," he  so  contributed  to  his  injury  as  to  preclude  a 
recovery  therefor,  even  if  there  was  negligence  on  the  part  of 
the  defendant  company. 

What  was  said  in  that  case  applies  with  equal  force  to  the 
case  at  bar.  See,  also.  Railway  Co.  v.  Wilson,  90  Va.  263, 
18  S.  E.  3S;  Marks'  Adm'r  v.  Raihroad  Co.,  88  Va.  i,  13  S.  E 
299;  Hogan  V.  Tyler,  90  Va.  iq,  17  S.  E.  723. 

Upon  a  careful  consideration  of  the  evidence  in  this  case, 
the  conclusion  cannot  be  escaped  that  the  deceased,  going  to 
the  store  in  the  depot  for  his  mail,  "walking  tolerably  qnick," 
or  "going  at  a  pretty  good  lick,"  as  plaintiff's  witness  states 
it,  knew  the  train  was  coming,  and  intended  to  get  off  the 
track  or  to  cross  it  before  the  train  reached  him,  and  simply 
made  a  miscalculation  as  to  his  ability  to  accomplish  his  pur- 
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pose;  and  that  it  was  not  within  the  power  of  the  defendant's 
employees  to  avoid  injury  to  him  after  his  peril  was  dis- 
covered And  this  conclusion  must  inevitably  be  reached, 
though  there  is  left  entirely  out  of  view  the  testimony  of  a 
number  of  witnesses  as  to  declarations  made  by  the  deceased, 
shortly  after  he  was  injured,  to  the  effect  that  he  knew  the 
train  was  coming,  but  did  not  know  it  was  so  near  to  him ; 
that  he  would  have  gotten  across  if  his  foot  had  not  slipped, 
etc. ;  and  also  the  statement  of  the  plaintiff  herself,  made  that 
evening  or  the  next  morning,  that  she  begged  him  not  to  try 
to  cross  the  track,  or  not  to  go  upon  it.  She  does  not  deny 
having  made  such  a  statement,  but  attributes  the  declaration 
to  nervousness  or  excitement,  and  she  is  only  certain  that  she 
did  not  urge  her  husband  not  to  go  upon  the  track  when 
approaching  it  in  his  surrey  from  the  west.  Her  statement  is 
that,  after  she  got  home,  she  said  that  she  tried  to  keep  him 
08  the  track,  but  it  was  when  he  was  going  back  there  after 
the  mail.  '4  tried  to  keep  him  off  the  track  after  he  started 
back  to  go  after  the  mail. ' ' 

The  deceased,  by  his  own  negligence  and  recklessness, 
directly  and  proximately  contributed  to  the  act  which  resulted 
in  his  death,  and  we  see  nothing  in  the  evidence  to  warrant 
the  conclusion  that  the  employees  of  the  defendant,  after  his 
peril  was  discovered,  negligently  failed  to  do  all  that  could  be 
done  to  avoid  the  injury  to  him. 

It  follows  that  we  are  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  circuit  court,  and  it  is  therefore  affirmed. 


Smith  v.  Atlanta  &  C,  R.  Co. 

:  [Supreme  Court  of  North  Carolina,  June  //,  1902,) 

[42  S.  B.  Rep.  139.] 

Injury  to  Employee  Working  near  Track— Negligence — Failure  to  No- 
tice PtaintifTs  Inadvertence — Instruction. 
Plaintiff,  according  to  his  own  evidence,  was  painting  a  ''switch  tar- 
get" located  so  close  to  the  track  that  he  was  in  danger  of  being 
struck  by  passing  trains.  The  track  was  straight  for  several  hundrcSl 
feet,  with  nothing  to  interrupt  the  view.  Defendant's  engineer  ran  a 
switch  engine  down  the  track  without  ringing  the  bell  or  sounding  the 
whistle,  and  plaintiff  continued  at  his  work  until  he  was  struck  and 
injured.  The  court  instructed  that  he  was  entitled  to  recover  if  the 
jury  found  that  he  was  in  dangerous  proximity  to  the  track,  and,  being 
engrossed  in  his  work,  was  inattentive  to  the  approach  of  the  engine, 
and  that,  such  fact  l>eing  evident  to  the  operatives  of  the  engine,  they 
ran  it  on  down  the  track  without  giving  proper  signals:  held  error, 
because  allowing  the  jury  to  consider  the  continuing  of  his  work  by 
plaintiff  as  evidence  that  he  was  engrossed  in  his  work,  and  on  that 
account  inadvertent  to  the  approach  of  the  engine. 

Liability  for  Negligence  of  Lessee.* 

A  railroad  leasing  its  road  to  another  company  is  liable  to  a  servant 
of  the  lessee  for  injuries  caused  by  the  lessee's  negligence  in  the  opera* 
tion  of  the  road. 

Douglas,  J.,  dissenting. 

*See  Harden  v.  North   Carolina  R.  Co.  (N.  Car.),  23  Am.  &  Kng.  R. 
.Cas.,  N.  S.,  895,  and  foot-note. 
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Appeal  from  saperior  court,  Mecklenbarg  county;  Hoke, 
Judge. 

Action  by  Fred  Smith  against  the  Atlanta  &  Charlotte  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

Geo.  F.  Bason,  for  appellant. 

Burwell,  Walker  &  Cansler,  for  appellee. 

MONTGOMERY,  J.     According  to  the  plaintiff's  evidence, 
he  was  engaged  in  painting  what  is  known  as  the '' switch 
target*'  on  one  of  the  tracks  of  the  defendant  in  its  depot 
yard  at  Charlotte,  the  target  being  about  four  feet  off  from  the 
rail,  and  that  in  doing  his  work  he  was  compelled  at  times  to 
put  himself  in  danger  of  passing  trains ;    that  the  track  where 
he  was  at  work  was  straight  for  several  hundred  feet,  and 
there  was  no  obstruction  to  the  view  in  either  direction  along 
the  track ;  and  that  while  he  was  engrossed  in  his  work,  and 
inadvertent  to  one  of  defendant's  shifting  engines,  the  enflri- 
neer,  without  signal  of  bell  or  whistle,  ran  him  down  and  in- 
jured him.     His  honor    thought,    upon  the    plaintiff's  own 
evidence,  that  the  plaintiff  contributed  to  his  own  injury,  and 
so  instructed  the  jury ;  but  at  the  same  time  said  that  sncb 
contributory  negligence  would  not  prevent  the  plaintiff's  re- 
covery if  the  jury  should  find  that  the  engineer  knew  or  coold 
have  seen  that  the  plaintiff  was  in  danger,  and  inadvertent  to 
the    approach    of    the  engine,    and  ran  the    engine  down 
the  track  and  upon  the  plaintiff  without  giving  notice  of  the 
approach  by  proper  signals.     The  imputed  negligence  of  the 
defendant  is  clearly  stated  by  his  honor,  and,  as  the  charge 
on  that  contention  of  the  plaintiff  is  the  vital  point  in  the 
case,  we  will  give  the  whole  of  it:    '^A  breach  of  duty  that 
was  imputed  to  defendant  in  this  case  was  that  plaintiff  was 
engaged  in  performing  his  work ;  that  he  was  in  a  position  of 
danger,  and  so  near  the  track  that  he  was  liable  to  bring  about 
a  position  of  danger;  that  he  was  in  a  position  of  danger; 
that  he  was  absorbed  in  his  work  in  which  he  was  engaged, 
and  that  that  must  have  been  evidence  to  the  employees  of 
the  defendant  on  that  engine ;  and  while  he  was  in  a  dangeroas 
position,  and  evidently  unaware  of  the  approach  of  the  engine, 
that  this  defendant,  through  its  agent,  ran  that  engine  on  him 
without  giving  him  any  warning  or  signal  of  its  approach,  and 
that  he  was  knocked  down  and  injured  severely  by  it,  and  that 
was  the  proximate  cause  of  the  injury.    If  the  jury  find  by  the 
greater  weight  of  the  evidence  that  that  is  true ;  if  you  find  that 
plaintiff  was  there  in  what  you  find  was  a  dangerous  proximity 
to  that  rail  and  that,  being  engrossed  in  his  work,  he  was  in- 
attentive to  the  approach  of  that  engine  as  it  came  down  the 
track ;  and  you  further  find  that  the  employees  of  defendant 
who  were  on  the  engine  knew  that  it  was  evident  to  them  that 
plaintiff  was  in  that  condition,  and,  being  evident  to  them, 
they  ran  the  engine  on  down  the  track  without  giving  proper 
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signals  in  order  to  let  him  escape,  and  injury  followed;  and  if 
yon  find  that  this  was  the  proximate  cause  of  it, — yon  will 
answer,  'Was  the  plaintiff  injured  by  the  negligence  of  the 
defendant?'  'Yes';  otherwise,  'No.'"  'The  case  was  tried 
by  his  honor  with  his  usual  ability  and  painstaking  care,  and 
we  find  no  error  in  any  of  his  rulings  except  in  this  one.  We 
have  no  precedent  in  our  Reports,  nor  have  we  been  able  to 
find  one  anywhere  upon  a  state  of  facts  like  those  present  in 
this  case ;  and  we  have  been  slow,  therefore,  to  declare  as 
erroneous  the  conclusion  reached  by  his  honor.  The  plaintiff 
labored  under  no  infirmity.  He  was  sober,  intelligent,  occu- 
pied a  position  where  he  could  do  his  work  with  entire  safety 
if  he  would  only  keep  watch  for  the  passing  trains.  There 
was  no  obstruction  of  any  sort  to  prevent  him  from  seeing  the 
engine  which  struck  him,  nor  to  prevent  him  stepping  out  of 
danger  instantly.  In  McAdoo  v.  Railroad  Co.,  105  N.  C.  140, 
II  S.  E.  316,  and  in  Meredith  v.  Same,  108  N.  C.  616,  13  S. 
E.  137,  it  was  decided  that  an  engineer,  who  sees  a  person 
walking  along  the  track  in  front  of  a  moving  engine,  may  act 
upon  the  assumption  that  the  person  will  step  off  the  track  in 
time  to  avoid  injury,  if  such  person  is  unknown  to  him,  and 
is  apparently  old  enough  to  understand  the  necessity  for  care 
and  watchfulness.  It  seems  to  us  that  such  an  assumption 
was  lawful  on  the  part  of  the  engineer  in  the  present  case. 
The  fault,  then,  with  his  honor's  charge,  as  we  see  it,  is  that 
he  allowed  the  jury  to  consider,  under  the  first  issue,  the  con- 
tinuing of  his  work  by  the  plaintiff  as  evidence  that  he  was 
engrossed  in  his  work,  and  on  that  account  was  inadvertent 
to  the  approach  of  the  train.  The  engineer,  it  appears  to  us, 
had  the  right  to  assume  that  the  plaintiff,  in  possession  of  all 
his  faculties,  and  not  hampered  by  any  obstructions  that 
would  have  prevented  his  instantaneous  avoidance  of  danger, 
would  have  stepped  out  of  danger.  It  would  be  a  difficult 
matter,  indeed,  for  any  important  railroad  system  to  carry  on 
its  business  if  each  engineer  of  a  switch  engine  is  to  stop  his 
engine  whenever  he  sees  an  employee  continuing  his  work 
upon  the  approach  of  the  enigne,  or  the  employee  is  to  stop 
his  work  except  for  the  second  to  step  out  of  the  way  of  the 
train. 

The  defendant's  contention  that  it  is  not  liable  for  such 
acts  as  are  set  out  in  the  complaint — it  being  alleged  in  the 
complaint  and  admitted  in  the  answer  that  the  defendant  is  a 
lessor  and  the  Southern  Railway  Company  the  lessee  of  the 
defendant  railway,  and  that  the  injury  of  the  plaintiff  occurred 
while  the  road  was  being  operated  by  the  lessee — cannot  be 
entertained,  and  his  honor's  ruling  was  correct  in  refusing  to 
dismiss  the  action  on  that,  ground. 

Error. 

DOUGLAS,  J.,  dissents. 
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(Supreme  Court  of  Appeals  of  West  Virginia,  Jan,  /^,  1903.) 

[43  S.  B.  Rep.  118.] 

Accident  at  Crossing— Liability  of  Railroad. 

To  excuse  a  railroad  company  from  suddenly  and  without  warnings 
backing  a  freight  train  against  a  person  lawfully  using  a  public 
crossing,  it  must  be  shown  in  evidence  that  such  person  was  guilty  of 
some  act  of  legal  negligence,  contributing  to  his  injury,  such  as  a 
person  of  ordinary  prudence  would  not  be  guilty  of  under  the  same 
circumstances. 

Same — Backing  Train— Care  of  Traveler. 

A  person  using  a  public  crossing  over  a  railroad  is  not  bound  to 
assume  that  the  company  will  negligently,  without  warning  back  a 
motionless  train  against  her. 

Same— Same — Same.* 

Extraordinary  care  or  caution  is  not  required  of  persons  using  a 
public  crossing,  to  avoid  the  unforeseeable  negligence  of  those  in 
charge  of  a  railroad  train. 

Brannon,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  circait  coart.  Mason  coanty ;  F.  A.  Guthrie,  Judge. 

Action  by  Margaret  Meeks  against  the  Ohio  River  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    AlB&rmed. 

Rankin  Wiley  and  H.  P.  Camden,  for  plaintiff  in  error. 
Cbas.  E.  Hogg  and  J.  U.  Meyers,  for  defendant  in  error. 

DENT,  P.  Margaret  Meeks  obtained  a  judgment  in  the 
circuit  court  of  Mason  county  on  the  15th  day  of  May,  1901, 
against  the  Ohio  River  Railway  Company,  amounting  to  the 
sum  of  $2,000,  for  alleged  injuries.  This  judgment  was  ren- 
dered on  a  demurrer  to  the  evidence. 

There  is  some  objection  urged  to  the  evidence  of  Dr.  W.  P. 
Neale,  because  he  testified  as  to  what  the  plaintiff  and  her 
attending  physician,  Dr.  Sayre,  told  him.  Dr.  Neale  was  not 
being  strictly  examined  as  an  expert,  but  was  being  interro- 
gated with  regard  to  a  personal  examination  made  by  himself 
as  to  the  condition  of  the  plaintiff.  Of  course,  it  was  im- 
proper for  him  to  state  to  the  jury  what  the  plaintiff  or  Dr. 
Sayre  told  himas  to  her  condition ;  but  he  had  the  right,  being 
a  physician,  to  testify  as  to  his  personal  examination,  made  in 
the  manner  in  which  physicians  usually  diagnose  a  case;  and 
this  is  not  only  by  actual  examination  of  the  organs  and  limbs 
of  the  patient,  but  inquiry  as  to  the  symptoms,  pains,  and 
otherwise.  The  court  therefore  properly  instructed  the  jury 
to  disregard  as  independent  evidence  the  statement  made  by 
the  plaintiff  and  Dr.  Sayre  to  Dr.  Neale,  but  it  did  not  err  in 
permitting  the  opinion  to  Dr.  Neale,  together  with  his  sources 
of  knowledge,  to  go  to  the  jury,  to  be  considered  by  them.  In 
such  cases  the  question  of  damage  is  largely  with  the  jury,  and, 

*See  foot-note  appended  to  Edwards  v.  Southern  Ry.  Co.  (S.  C«r')» 
2  R.  R.  R.  761,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  761. 
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unless  plainly  excessive,  the  court  will  not  interfere  with  the 
amoant  thereof.  As  heretofore  often  held,  the  court  must 
look  at  this  case  as  though  the  judgment  depended  on  the 
verdict  of  a  jury.  Teel  v.  Railroad  Co.,  49  W.  Va.  86,  38  S. 
E.  S18;  Shaver  v.  Edgell,  48  W.  Va.  502,  37  S.  E.  664;  Ben- 
nett V.  Perkins,  47  W.  Va.  24Si  35  S.  E.  8 ;  Gunn  v.  Raikoad 
Co.,  42  W.  Va.  676,  26  S.  E.  546,  36  L.  R.  A.  575. 

The  facts  must  be  regarded  in  the  light  most  favorable  to 
plaintiff.  They  are  as  follows,  to  wit:  The  defendant's  rail- 
road extends  north  and  south  through  Mason  City  along  First 
street  It  crosses  over  Horton  street  within  a  square  of  plain- 
tiff's residence.  ''The  defendant  also  had  a  side  track  extend- 
ing along  First  street,  the  switch  entrance  to  which  from  the 
main  track  was  375  feet  south  of  Horton  street  on  First  street. 
On  down  First  street  still  further,  a  distance  of  about  1,480  feet 
from  Horton  street,  the  company  had  a  switch  known  as  the 
'Hope  Salt  Furnace  Switch. '  The  railroad  track  from  Horton 
street  south  almost  down  to  the  Hope  Salt  Furnace  switch 
was  practically  a  straight  track,  with  the  view  of  the  track 
from  Horton  street  south  unobstructed.  There  were  two  foot 
crossings  over  the  railroad  track  on  Horton  street,  one  being 
on  the  south  side,  and  the  other  on  the  north  side,  and  being 
practically  extensions  of  the  sidewalk  on  each  side  of  the  street 
across  the  railroad  track,  except  that  these  crossings  were 
constructed  of  boards.  On  May  2,  1898,  a  train  of  freight 
cars  pulled  into  Mason  City  from  the  north,  and  stopped  on 
the  main  line  on  First  street,  with  the  back  end  or  caboose  of 
the  train  on  the  upper  or  north  side  of  Horton  street,  with  the 
bumpers  hanging  partly  over  the  crossing,  and  with  the  rest 
of  the  train  extending  from  there  down  close  to  the  frog  of 
the  switch  of  the  side  track,  300  feet  below.  This  train  did 
some  switching  at  that  point,  by  disconnecting  the  engine 
from  the  front  end  of  the  train,  and  running  it  back  and  forth 
with  cars  in  and  out  of  the  switch  or  side  track.  After  this 
was  done  the  engine  then  ran  down  to  the  Hope  Salt  Furnace 
switch,  and  picked  up  two  cars  there,  and  was  backing  with 
these  two  cars  up  the  track  to  the  main  body  of  the  train, 
standing  just  south  of  Horton  street,  as  above  described.  Just 
at  this  time  Margaret  Meeks  took  a  notion  to  go  to  her  sister- 
in-law's  house,  on  the  other  side  of  the  track,  and  down  First 
street.  The  train  had  consumed  about  ten  minutes  in  doing 
the  switching  above  described,  and  she  had  seen  the  train 
there  five  or  ten  minutes  before  she  started  from  her  house. 
She  could  see  and  she  could  hear,  and  she  was  acquainted  with 
the  premises,  and  it  was  broad  daylight,  and  the  view  was 
unobstructed.  She  knew  the  train  was  there,  doing  the  switch- 
ing. Just  as  she  reached  First  street  the  engine  was  coming 
slowly  up  the  track  from  the  Hope  Salt  Furnace  switch. 
When  she  reached  the  crossing,  or  just  before  she  reached  it, 
she  looked  and  actually  saw  the  engine.  At  the  time  and  place 
when  she  saw  it,  the  engine  was  moving  back  toward  the 
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Stationary  cars,  because  it  did  not  stop  from  the  time  it  left 
the  Hope  Salt  Furnace  switch  until  after  it  had  passed  np  the 
track  beyond  Horton  street  When  she  looked,  she  does  not 
say  she  saw  the  engine  moving  backward,  but  she  supposed  it 
would  go  on  down.  No  signal  was  given,  and«  if  a  signal  had 
been  given,  she  probably  would  have  supposed  it  was  a  signal 
to  start  in  the  other  direction.  So  she  stepped  in  behind  the 
caboose  while  the  engine  was  moving  back  toward  the  station- 
ary cars  to  which  the  caboose  was  coupled,"  and  started 
across  the  tracks  on  the  footway.  The  train  was  standing 
motionless,  and  there  was  no  warning  given  that  it  was  about 
to  be  moved  back  by  the  sudden  impact  of  the  engine  and 
other  cars,  300  feet  away.  When  she  had  almost  succeeded 
in  getting  by  the  train,  the  engine  and  other  cars  thereto 
attached  struck  the  train  with  such  force  as  to  move  it  back 
suddenly  about  two  feet,  striking  plaintiff  and  knocking  her 
down. 

From  this  statement,  it  is  plain  that  defendant  was  guilty 
of  a  high  degree  of  negligence,  amounting  to  what  is  usually 
called  '^gross  negligence."  Its  train,  which  was  going  south, 
stopped  across  a  public  crossing,  almost  blocking  it,  and  the 
engine  was  detached,  and  proceeded  to  do  the  switch  work. 
Instead  of  blocking  the  whole  crossing,  a  narrow  footway  was 
left  as  an  invitation  to  pedestrians.  No  one  was  left  to  guard 
the  crossing,  or  to  warn  those  passing  of  the  backward  move- 
ments of  the  train.  The  plaintiff  came  to  the  crossing,  saw 
the  train  motionless,  with  the  engine  below  the  south  end, 
and  assuming  that  it  was  going  on  southward,  and  that  it 
would  not  be  moved  backwiurd  without  warning,  started  across, 
and  was  caught  by  the  sudden  backward  movement  of  the  cars. 
There  is  no  pretense  that  the  defendant  was  not  negligent 
The  only  defense  is  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law.  As  a  matter  of  faict,  the 
question  of  contributory  negligence  is  settled  by  the  demurrer 
to  evidence  in  her  favor.  This  case  must  therefore  be  viewed 
from  her  standpoint.  The  plaintiff  did  not  step  in  front  of  a 
moving  train,  but  she  stepped  in  the  rear  of  a  train  standinc: 
still,  when,  without  warning  of  any  kind,  it  was  suddenly, 
with  immense  force,  hurled  back  against  her.  In  the  case  of 
Barker  v.  Raikoad  Co.,  Si  W.  Va.— ,  41  S.  E.  148,  thiscoart 
held  that  "a  railroad  company  cannot  be  excused  from  gross 
negligence  on  its  part,  although  the  act  of  the  injured  person 
contributed  thereto,  unless  it  be  shown  in  evidence  that  such 
person  was  guilty  of  legal  negligence ;  that  is,  some  act  of 
negligence  that  an  ordinarily  prudent  person  would  not  have 
been  guilty  of  under  the  same  circumstances."  What  act  of 
negligence  was  the  plaintiff  guilty  of,  that  an  ordinarily 
prudent  person  would  not  have  been  guilty  of  under  the  same 
circumstances?  She  had  a  right  to  assume  that  the  defendant 
would  not  be  guilty  of  such  gross  negligence  as  to  hurl  an  im- 
mense,  motionless    train  across  a  public  crossing  without 
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wamins:  to  pedestrians  in  lawful  ase  of  sach  crossing.  Rob- 
inson V.  Railroad  Co.,  48  Cal.  409;  McWilliams  v.  Mills  Co., 
•)i  Mich.  274;  Solen  v.  Railroad  Co.,  13  Nev.  106;  8  Am.  & 
Enff.  Enc.  Law  (2d  Ed. )  420,  note  3.  She  was  not  bound  to 
presume,  foresee,  or  take  notice  of  gross  negligence  on  the 
part  of  the  defendant,  unless  in  some  manner  warned  thereof. 
Although  she  may  or  could  have  seen  the  engine  backing 
toward  or  approaching  the  other  end  of  the  train,  she  was  not 
bonnd  to  assume  that  it  would  strike  the  train  with  such  force 
as  to  hurl  it  backward  two  feet.  No  such  impact  was  nec- 
essary to  couple  up  the  train,  but  it  was  damaging  to  the 
defendant's  property.  Some  persons  are  so  extraordinarily 
prndent  that  they  will  not  handle  an  empty  gun  barrel, 
detached  from  the  stock,  or  go  within  ten  feet  of  a  motionless 
railroad  car  or  train,  especially  if  there  is  an  engine  in  sight 
This  is  not  the  kind  of  prudence  the  law  requires.  It  pro- 
tects those  who  use  ordinary  prudence  from  the  negligence  of 
those  who  do  not  use  ordinary  care.  It  is  not  possible  for 
this  court  to  determine,  as  a  matter  of  law,  that  the  plaintiff 
did  not  use  ordinary  prudence,  while  the  negligence  of  the 
defendant  in  suddenly  and  without  warning  backing  its  train 
on  a  public  crossing  over  which  the  defendant  was  lawfully 
passing  is  beyond  question. 
The  judgment  is  a£Brmed. 

POFFENBARGER,  J.  Although  concurring  in  the  deci« 
sion  of  this  case,  I  do  not  unite  in  the  statement  of  facts  nor 
the  reasoning  set  forth  in  the  opinion  filed  by  Judge  Dent. 
I  am  not  prepared  to  say,  nor  is  it  necessary  to  say,  that  it 
appeared  that  the  plaintiff  saw  the  engine  moving  up  to  the 
detached  cars  for  the  purpose  of  making  a  coupling,  and  then 
immediately  stepped  behind  the  cars  in  an  attempt  to  cross 
the  street,  thereby  placing  herself  within  two  or  three,  feet  of 
the  rear  car,  and  that  she  exercised,  in  so  doing,  ordinary  care 
and  common  prudence,  and  was  therefore  not  guilty  of  con- 
tributory negligence  in  the  premises.  I  do  not  think  the  testi- 
mony on  this  point  warrants  the  inference,  to  say  nothing  of 
its  failure  to  affirmatively  establish  the  fact,  that  the  plaintiff 
did  see  the  engine  moving  up  toward  the  cars  immediately 
before  she  attempted  to  cross  the  street  behind  them.  Her 
testimony  is  not  that  shis  saw  the  engine,  or  saw  it  moving  up 
to  make  the  connection,  but  only  that  she  ''saw  that  the 
engine  was  at  the  lower  end.  *'  This  admission  is  immediately 
followed,  and  in  the  same  sentence,  by  this  statement,  ''and  I 
supposed  to  myself  that,  if  it  started,  it  would  go  on  down.  * ' 
She  had  just  come  down  the  cross-street  for  more  than  a 
square,  and  found  the  crossing  partially  obstructed  by  the 
rear  car  of  a  long  freight  train.  Naturally,  the  train,  more 
than  the  engine,  was  the  object  that  presented  itself  to  her 
view;  and  the  immediate  cause  of  her  danger,  as  she  naturally 
assumed,  if  any,  was  the  train  or  the  rear  car,  and  not  the 
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engine,  which  was  far  down  the  track,  in  the  distance.  With 
her,  standing  at  the  upper  end  of  the  train,  and  seeing  that  there 
was  no  engine  attached  there,  it  was,  no  donbt,  largely  a 
matter  of  inference  that  the  engine  was  at  the  lower  end.  It 
may  have  been  this,  or  a  hasty  glance  down  the  long  line  of 
cars  may  have  revealed  to  her  the  smoke  of  the  engine,  or  the 
engine  itself,  without  impressing  upon  her  the  fact  that  the 
engine  was  actually  moving  up  to  make  the  connection  with 
the  cars.  Nor  is  it  true  that  other  persons  who  were  standing 
at  different  points  on  the  same  side  of  the  track,  at  some  dis- 
tance from  the  place  at  which  she  stopped  and  looked,  say 
they  saw  the  actual  movement  of  the  engine  toward  the  cars 
at  or  about  that  time.  Arthur  Myers  is  the  only  one  who  says 
anything  that  could  be  so  construed,  but  he  does  not  say  that 
Being  asked  if  he  knew  which  way  the  train  was  running  when 
it  struck  her,  he  said,  ''It  was  backing  up  against  the  cars." 

While  his  language  refers  to  the  engine,  it  does  not  import 
that  he  saw  the  engine  back  up  against  the  cars.  He  knew 
that  because  the  engine  drove  the  cars  up  the  track,  althonc^h 
he  may  have  seen  the  engine,  but  he  does  not  say  he  did 
Geo.  Ohlinger  was  on  the  opposite  side  of  the  train,  and 
farther  down  the  street,  and  probably  farther  from  the  track, 
than  Mrs.  Meeks.  At  any  rate,  it  does  not  appear  that  her 
opportunity  to  see  the  engine  was  as  good  as  his,  and  no  wit- 
ness who  stood  on  her  side  of  the  street  testifies  to  havine 
seen  it  immediately  before  the  coupling  was  made.  Again, 
the  evidence  makes  it  fairly  clear  that,  at  the  time  she  stopped 
and  looked,  she  was  very  close  to  the  rear  car.  That  being 
true,  the  train  being  a  long  one,  and  the  track  straight,  her 
view  o^  the  track  and  engine  was  undoubtedly  much  obstructed 
by  the  long  line  of  cars,  so  as  to  make  it  difficult  for  her  to 
determine  just  what  the  engine  was  doing,  as  well  as  its  dis- 
tance frbm  the  detached  cars.  Besides  this,  the  open  space 
on  the  track  was  not  between  a  naked  engine  and  the  train, 
for  the  engine  had  two  cars  attached  to  it,  and  was  backing 
them  up  toward  the  long  line  of  stationary  cars.  To  one 
standing  near  the  rear  car,  this,  no  doubt,  tended  to  give  an 
impression  that  the  whole  train — engine  and  all — was  con- 
nected and  standing  still  on  the  track.  Under  these  circum- 
stances. I  am  firmly  convinced  that  the  question  whether  the 
plaintifi  saw  the  danger  presented  by  the  situation  is  one  for 
the  jury,  and  that  the  court  cannot  say,  upon  this  state  of 
facts,  as  matter  of  law,  that  the  plaintifi  was  guilty  of  con- 
tributory negligence.  It  is  manifest  that  the  fact  of  knowl- 
edge of  danger  on  her  part  is  dependent  upon  findings  for  and 
against  a  number  of  other  questions  of  fact  involved,  and  it 
does  not  so  clearly  appear,  or  stand  out  in  such  prominence 
and  so  free  from  question  or  doubt,  that  there  is  no  room  for 
two  different  reasonable  conclusions  about  it.  The  theory  of 
'*'^unsel  for  plaintifi  in  error  is  that  Mrs.  Meeks  saw  the  engine, 

'  must  have  observed  that  it  was  in  motion,  and  thus  be- 
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came  conscioas  of  the  danger  and  risk  in  attempting  to  cross. 
This  is  only  an  inference.  It  is  unsupported  by  direct  testi- 
mony, and  it  is  squarely  opposed  by  a  contrary  inference  in 
favor  of  the  defendant  in  error, — equally  reasonable,  to  say 
the  least.  By  demurring  to  the  evidence,  the  demurrant 
admits,  in  favor  of  the  demurrer,  all  inferences  of  fact  that 
may  be  fairly  deduced  from  the  evidence.  Mapel  v.  John,  42 
W.  Va.  30,  24  S.  E.  608.  32  L.  R.  A.  800,  S7  Am.  St.  Rep. 
839;  Talbott  V.  Raibroad  Co.,  42  W.  Va.  561,  26  S.  E.  311; 
Garrett  v.  Ramsey,  26  W.  Va.  34s.  He  waives  all  inferences 
from  his  own  evidence  which  do  not  necessarily  flow  from  it. 
Garrett  v.  Ramsey,  supra.  ''The  evidence  upon  a  demurrer 
to  the  evidence  should  be  interpreted  most  benignly  in  favor 
of  the  demurree,  so  that  he  may  have  all  the  benefit  which 
might  have  resulted  from  the  decision  of  the  case  by 
a  jury,  the  proper  forum  from  which  the  decision  has  been 
withdrawn  by  the  demurrant."  Garrett  v.  Ramsey,  SyL  3, 
approved  in  Gunn  v.  Raibroad  Co.,  42  W.  Va.  676,  26  S.  E. 
546,  36  L.  R.  A.  575. 

BRANNON,  J.  (dissenting).  The  plaintiff  was  48  years  of 
age,  in  full  possession  of  all  her  faculties.  She  had  long  lived 
near  the  road,  knew  its  workings,  and  says  she  was  always 
afe'aid  of  trains.  Wanting  to  go  down  the  street,  she  says  she 
looked  out  of  the  window,  and  saw  the  standing  train,  and 
waited  a  few  minutes.  Then  she  started,  with  view  open,  in 
full  sunlight.  She  saw  the  train  still  standing  when  she 
reached  it.  There  was  no  obstruction  to  sight.  She  looked, 
and  says  she  saw  the  engine  at  the  other  end  of  the  train,  of 
about  200  feet  length.  It  is  certain  that  she  did  see  that 
engine  backing  up  to  the  other  end  of  the  train,  because  it  is 
absolutely  sure  that,  as  she  approached  and  when  she  reached 
the  crossing,  it  was  backing;  and,  if  she  did  not  observe  that 
it  was  backing,  she  should  have  seen  it,  because  she  could 
have  observed  it.  The  truth  is,  she  thought  that  the  train  was 
going  south,  and  risked  crossing.  Had  she  any  right  to  do 
this?  Had  she  any  right  to  assume  that  it  would  go  south, 
as  she  says  she  did?  There  the  danger  was  open  to  her. 
She  says  there  was  no  brakeman  to  warn  her.  This  omission 
of  the  company  all  the  more  called  for  her  to  wait  a  minute  or 
two,  or  three,  or  longer,  when  all  danger  would  be  gone. 
This  negligence  of  the  company  does  not  excuse  her  from  the 
duty  of  prudence.  She  says  she  did  wait  a  minute,  and,  as 
the  train  was  still,  she  thought  she  could  safely  cross.  That 
engine  was  just  about  to  couple  then.  She  saw  it.  She  saw 
the  danger,  because  she  herself  said,  as  a  witness,  that  she 
''ventured  across.  *'  Why  should  she,  as  a  prudent  person, 
assume  she  could  safely  cross?  She  could  so  easily  have 
avoided  danger.  She  assumed  the  risk.  A  high  degree  of 
prudence  was  then  demanded  of  her.  She  used  none.  The 
railroad  had  preference.     It  had  preoccupied  the  crossing, 
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becaose  the  car  overreached  it.  She  was  boand  to  wait  This 
is  not  all.  The  end  car  intruded  two  feet  opon  the  narrow 
plank  crossing,  and  she  crossed,  almost  mbbing  her  shoulder 
against  it.  Why  did  she  not  do  as  everybody  else  does,— 
cross  five  or  six  feet,  or  more,  from  the  car,  and  thos  save 
herself?  I  think  her  contributory  negligence  denied  her  re- 
covery of  damages. 

Atherton  v.  Tacoma  Ry.  &  Power  Co.  ei  al. 

{Supreme  Court  of  Washington^  Dec,  i6^  igoi. ) 

[71  Pac.  Rep.  39.] 

Street  Railways — Collision  with  Team — Negligence. 

In  an  action  for  injury  from  the  negli|2:ent  running  of  a  street  car, 
evidence  that  the  customary  rate  of  speed  of  cars  on  the  line  was 
greater  than  allowed  by  ordinance,  and  a  high  and  dangerous  rate,  ii 
inadmissible. 

Speed  in  Violation  of  Ordinance.* 

A  street  railway  company  is  not  necessarily  free  from  negligence 
though  a  car,  at  the  time  of  a  collision  with  a  team,  was  mnning 
within  the  limit  of  nine  miles  an  hour,  fixed  by  ordinance,  and  the  bell 
was  being  rung. 

Instructions. 

An  instruction  in  an  action  for  personal  injury  that  "any  negligence" 
of  plaintiff  is  not  excused  is  erroneous,  only  ordinary  care  being 
required  of  him. 

Same. 

An  instruction  should  not  assume,  as  matter  of  law,  from  the  colli- 
sion of  a  street  car  with  a  team,  that  there  was  negligence  of  some  ope. 

Appeal  from  superior  coart,  Pierce  coonty;  W.  O.  Chai>- 
man,  Jodge. 

Action  by  Arthor  Atherton  against  the  Tacoma  Railway  & 
Power  Company  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.     Reversed. 

Govnor  Teats,  for  appellant. 

C.  O.  Bates  and  B.  S.  Grosscap,  for  respondents. 

REAVIS,  C.  J.  Action  by  plaintiff  (appellant)  claiming 
damages  for  personal  injuries  against  the  Tacoma  Railway  & 
Power  Company,  a  corporation  organized  under  the  laws  of 
New  Jersey,  and  operating  an  electric  street  railway  in 
Tacoma,  and  Steffins,  the  motorman  and  servant  of  said  raii- 
way,  defendants.  The  claim  of  damages  is  founded  on  the 
joint  negligence  of  the  defendants  in  the  operation  of  the  car. 
The  allegations  of  negligence  are:  '^That  upon  the  evenim: 
of  the  7th  day  of  December,  while  the  plaintiff  was  coming 
down  said  2ist  street  with  a  heavily  loaded  wagon,  hanled  by 
two  horses,  crossing  the  said  railway  track  at  the  intersection 
of  2 1st  and  Pacific  avenue,  the  said  plaintiff  was  permanently 

*As  to  whether  the  violation  of  an  ordinance  limiting  speed  of  trains 
is  negligence,  see  Edwards  v,  Chicago  &  A.  Ry.  Co.  (Mo.),  2  R.  R-  R* 
333,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  333. 
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maimed  and  injored  and  woanded  by  the  negligence  of  the 
said  defendant  company  and  its  agent,  servant,  and  motor- 
man,  Clinton  A.  Steffins,  who  was  in  charge  of  the  said  car 
No.  23,  stmck  and  collided  with  the  plaintiff  and  his  wagon 
and  team  while  the  plaintiff  was  on  his  way  down  said  21st 
street  and  passing  over  and  across  said  Pacific  avenoe  at  the 
intersection  of  said  streets.  *  *  *  That,  at  the  time  and 
place  where  and  when  the  plaintiff  received  the  in jnries  afore- 
said, the  defendant  Steffins  was  and  for  a  long  time  thereto- 
fore had  been  a  servant  of  the  defendant  company  in  charge 
and  control  of  said  car  23,  and  for  a  long  time  theretofore 
had  been  continooosly  motorman  of  said  car,  and  said  negli- 
gence of  the  said  defendant  company  was  done  by  and  through 
its  said  servant  then  and  there  in  its  employ,  and  said  negli- 
gence was  the  joint  negligence  of  the  said  defendants,  to  wit, 
in  running  its  said  car  from  24th  street  to  the  point  of  collision 
at  an  onreasonable  and  onlawfol  rate  of  speed  to  wit,  at  the 
rate  of  30  miles  per  hoor,  contrary  to  the  said  ordinance  of 
the  city  of  Tacoma.  That  said  onlawfol  and  unreasonable 
speed  was  in  obedience  to  instructions  of  the  defendant 
company.  That  at  said  time  of  the  collision,  to  wit,  5:30 
o'clock  p.  m.  on  the  said  7th  day  of  December,  1900,  and  at 
the  said  place  along  Pacific  avenue,  it  was  dark  and  foggy, 
and  the  street  car  was  run  and  conducted  without  any  bells 
ringing  or  any  alarms  given  of  its  approach  to  the  said 
crossing  of  the  said  21st  street,  and  in  utter  disregard  of  the 
rights  of  vehicles  crossing  at  21st  street,  and  especially  this 
plaintiff.  That  the  said  plaintiff,  when  within  about  100  feet 
of  the  said  crossing,  looked  both  ways  up  and  down  Pacific 
avenue  from  said  21st  street,  and  saw  the  said  car  No.  23, 
which  collided  with  plaintiff  as  herein  charged,  at  or  about 
23d  street,  a  distance  of  about  800  feet  from  the  crossing  of  21st 
street ;  and,  had  the  said  car  run  at  a  reasonable  and  lawful 
rate  of  speed  along  down  said  Pacific  avenue  towards  21st 
street,  plaintiff  would  have  had  ample  and  sufficient  time  to 
have  crossed  the  said  street  car  track,  as  he  had  a  right 
to  do." 

The  city  ordinance  limited  the  rate  of  speed  of  the  car,  at 
the  place  where  the  accident  occurred,  to  nine  miles  per  hour. 
The  defendants  answered  separately,  denying  negligence  on 
their  part,  and  setting  up  affirmatively  contributory  negli- 
gence of  the  plaintiff,  which  is  stated  in  paragraph  i  of  the 
affirmative  defense  of  the  railway  company,  as  follows: 
"That  the  collision  and  accident  complained  of  by  the  plain- 
tiff occurred  solely  by  reason  of  the  careless  and  negligent 
conduct  of  the  plaintiff  in  failing  to  take  proper  or  any  pre- 
cautions to  guard  against  the  same,  and  in  failing  to  take 
proper  or  any  precautions  to  ascertain  whether  said  car  or  any 
car  was  coming  along  Pacific  avenue  at  said  time  and  place, 
or  whether  it  was  safe  to  cross  said  street  car  track  at  said 
time  and  place,  and  without  observing  the  situation  at  said 
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time  and  place»  and  withoat  observing  the  danger  thereof; 
and,  had  the  plaintiff  ased  proper  or  any  precantions  in  said 
respects,  or  any  of  them,  he  conld  have  avoided  said  collision 
and  said  accident.  This  defendant  farther  alleges  that  said 
collision  and  accident  occurred  solely  by  reason  of  the  care- 
less, negligent,  and  willf  nl  conduct  of  said  plaintiff  in  attempt- 
ing to  drive  across  and  in  driving  across  said  street  car  track 
in  fall  view  of  an  approaching  car,  and  with  fall  notice  and 
knowledge  of  the  imminence  of  said  collision  and  of  the  dan- 
ger thereof. ' ' 

The  evidence  for  plaintiff  tended  to  show  that  he  saw  the 
car  on  Pacific  avenue,  between  700  and  800  feet  away,  when 
he  was  on  the  cross  street, — 21st  street, — about  100  feet  from 
the  car  track  on  the  avenae;  that  he  then  believed  he  cooki 
safely  cross  before  the  car  reached  the  intersection  of  2i8t 
street  and  Pacific  avenae;  that  there  were  some  obstructions 
preventing  a  clear  view  of  the  car,  the  headlight  of  which  he 
had  seen,  until  he  was  abotit  crossing  Pacific  avenue ;  that  he 
was  driving  a  heavily  loaded  van,  which  was  covered,  the 
covering  extending  a  little  forward  of  the  driver's  seat,  and 
his  attention,  as  he  reached  the  avenue  upon  which  were  the 
tracks,  was  chiefly  directed  to  the  management  of  his  horses. 
Several  witnesses  for  plaintiff  stated  that  no  bell  was  sounded 
or  signal  given  of  the  approaching  car,  and  that  the  car  was 
running  at  a  high  rate  of  speed,  the  street  being  downgrade, 
and  at  a  rate  differently  stated  as  from  20  to  30  miles  per 
hour.  It  was  at  the  time  dark,  and  a  fog  prevailed.  The 
evidence  on  the  part  of  the  defendants  tended  to  show  that 
the  bell  was  rung  and  the  signals  of  the  approaching  car  were 
duly  given,  and  that  the  car  was  running  at  less  than  nine 
miles  per  hour,  and  at  a  moderate  rate  of  speed.  The  evi- 
dence upon  all  the  material  issues  was  substantially  conflict- 
ing. The  plaintiff  tendered  evidence  to  show  that  the 
customary  and  habitual  rate  of  speed  of  the  cars  of  the 
defendant  railway  company  on  Pacific  avenue  was  in  excess 
of  nine  miles  per  hour,  and  that  such  cars  were  customarily 
and  habitually  run  at  a  high  and  dangerous  rate  of  speed. 
This  evidence  was  rejected.  The  court  instructed  the  jury  as 
follows:  ''(i)  In  this  case  you  have  two  questions  to  pass 
upon:  First,  whether  or  not  the  defendants  were  negligent; 
second,  whether  or  not  the  plaintiff  was  careless  and  n^ligent 
in  his  conduct,  and  whether,  by  the  use  of  proper  or  any  pre- 
caution, he  could  have  avoided  the  accident.  If  you  find 
that  the  defendants  were  negligent  in  the  manner  that  the 
plaintiff  has  alleged  in  his  complaint,  and  that  the  accident 
did  not  occur  by  reason  of  the  careless  and  negligent  con- 
duct of  the  plaintiff,  then  you  can  go  further  and  inquire  into 
the  question  of  damages.  First  you  must  find  that  the  negli- 
gence, if  your  verdict  be  against  the  defendant,  did  occur 
through  the  wrongful  acts  of  the  defendants,  before  you  can 
inquire  into  the  question  of  damages.     If  you  find  that  the 
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plaiDtiff  was  also  negligent»  as  alleged  in  the  defendants' 
answer,  then  yon  need  go  no  further,  and  yoor  verdict  shonld 
be  for  the  defendants.  (2)  The  court  instructs  yoo  further 
that  the  burden  is  upon  the  plaintiff  to  make  out  and  estab- 
lish affirmatively,  by  a  preponderance  of  the  evidence,  the 
truth  of  all  material  allegations  contained  in  his  complaint, 
and,  to  enable  the  plaintiff  to  recover  for  the  injuries  of 
which  he  complains,  he  is  bound  to  show  affirmatively  the 
wrongful  act  or  omission  of  the  defendants  alleged  in  his 
complaint ;  he  is  bound  to  show  that  he  sustained  injuries  by 
reason  of  such  wrongful  or  negligent  acts;  that  such  injuries 
as  he  sustained  and  from  which  he  now  suffers,  if  any,  were 
the  result  of  such  wrongful  and  negligent  act ;  and  said  burden 
of  proving  such  acts  rests  upon  the  plaintiff  throughout  the 
trial,  and  never  shifted  to  the  defendants,  and  the  burden  is 
not,  and  never  was  at  any  time  during  the  trial,  upon  the 
defendant  to  show  that  the  plaintiff's  injuries  would  have  re- 
salted  notwithstanding  said  wrongful  or  negligent  acts." 

At  the  request  of  defendants,  the  court  gave  the  following 
instructions:  'Hi)  The  first  question  for  you  to  decide  is  the 
rate  of  speed  of  the  car.  The  only  charge  of  negligence 
against  the  defendant  in  the  complaint  is  that  the  car  was 
running  at  a  high  and  negligent  rate  of  speed,  and  that  no 
bell  or  other  alarm  was  rung  in  approaching  the  street.  The 
ordinance  of  the  city  of  Tacoma  declares  that  the  maximum 
rate  of  speed  allowed  to  any  car  on  that  portion  of  Pacific 
avenue  where  the  accident  occurred  is  nine  miles  per  hour. 
If  you  find  that  the  car  was  not  running  to  exceed  nine  miles 
an  honr  at  the  time  the  accident  happened,  and  if  you  find 
that  the  gong  or  bell  was  sounded  at  a  reasonable  distance  be- 
fore reaching  the  crossing,  you  will  find  for  the  defendant. 

*  *  *  (6)  You  are  instructed  that  even  though  you  should 
find  upon  the  evidence  herein,  under  the  instructions  given 
by  the  court,  that  the  persons  operating  the  street  car  were  in 
fact  guilty  of  negligence,  nevertheless  such  negligence  would 
be  no  excuse  for  any  negligence  on  the  part  of  the  plaintiff. 
It  was  his  duty  to  approach  the  track  circumspectly;  that  is, 
to  observe  his  surroundings,  to  employ  the  faculties  by  which 
men  are  endowed  for  their  self-preservation,  and  not  drive 
carelessly  into  a  place  of  possible  danger;  and  if  you  believe 
from  the  evidence  that  the  plaintiff  did  not  observe  this  ordi- 
nary caution  your  verdict  should  be  for  the  defendant.  (7)  It 
is  not  for  you  to  determine  in  this  case  which  party,  by  that 
I  mean  the  plaintiff,  the  defendant  Steffins,  or  the  defendant 
the  Tacoma  Railway  &  Power  Company,  was  guilty  of  the 
greater  degree  of  negligence.  Some  one  must  have  been  neg- 
ligent, or  the  accident  would  not  have  happened  as  it  did. 
If  you  find  from  the  evidence  that  the  accident  was  caused  by 
the  concurring  negligence  of  both  the  plaintiff  and  either  of 
the  defendants,  your  verdict  should  be  for  the  defendant. 

*  *    *    (10)  I  instruct  you  that  the  plaintiff  is  not  to  be  ex- 
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cosed  from  observing  his  surronndings  by  the  fact  that  he  was 
in  a  covered  wagon,  and  that  his  vision  was  partially  obscured 
by  the  cover.  A  man  is  not  excused  from  observation  by  the 
position  in  which  he  may  place  himself.  That  is  to  say*  a 
man  is  not  allowed  to  blindfold  his  eyes,  or  to  place  an 
obstruction  in  front  of  his  eyes,  and  then  make  an  excuse  for 
not  seeing  under  circumstances  calling  for  the  use  of  hisfacut 
ties  of  observation.  Mere  inconvenience  in  taking  a  position 
where  he  could  see  is  no  excuse  for  not  seeing.  It  was  the 
plaintiff's  duty  before  entering  on  a  place  of  possible  danger 
to  use  ordinary  care  and  prudence  and  reasonable  diligence  to 
avoid  the  danger.  His  conduct  is  to  be  measured  by  all  of  the 
circumstances  in  evidence.  Ordinary  care  is  the  care  that  a 
person  of  ordinary  prudence  would  use  in  like  circumstances, 
(ii)  If  you  find  from  the  evidence  that  plaintiff  was  seat^ 
behind  a  cover  on  his  wagon  so  that  his  vision  from  the  sides 
of  his  wagon  would  be  to  some  extent  obscured,  then  I  in- 
struct you  that  it  would  devolve  upon  the  plaintiff  to  use 
greater  care  and  caution  in  approaching  a  place  of  danger 
than  if  his  vision  was  unobscured  on  both  sides." 

The  verdict  upon  which  judgment  was  entered  was  for 
defendants. 

1.  The  first  error  is  assigned  on  the  rejection  of  the  evidence 
tendered  by  plaintiff  to  show  that  the  customary  rate  of  speed 
of  the  said  cars  on  Pacific  avenue  was  greater  than  the  Umit 
prescribed  by  the  ordinance,  and  a  high  and  dan^eroDS 
rate.  The  cases  cited  on  argument  have  been  carefully 
examined,  and  it  appears  they  are  not  in  harmony  upon 
this  question.  Some  of  those  which  permit  the  reception  of 
such  testimony  have  expressed  doubts  concerning  its  value, 
and  others  have  also  declared  that  its  admission  was  not  re- 
versil)le  error.  Generally,  such  testimony  seems  to  be  re- 
garded as  having  slight  relevancy  to  the  issue,  and  as  rather 
tending  to  divert  the  attention  of  the  jury  to  extraneous 
matters.  This  court  seems  to  have  approved  the  view  held  by 
those  authorities  that  refuse  to  receive  such  evidence.  It  was 
observed  in  Christensen  v.  Trunk  Line,  6  Wash.  71;,  32  Pac 
1018:  ''In  view  of  the  fact  that  there  must  be  a  new  trial  of 
this  cause,  we  will  next  consider  some  of  the  alleged  errors  in 
reference  to  the  admission  of  testimony  over  the  objections  of 
appellant.  It  is  contended  that  the  court  erred  in  permitting 
the  plaintiff  to  show  that  this  particular  motorman  had  ran 
his  car  at  a  high  rate  of  speed  upon  other  occasions,  and  we 
think  the  court  did  error  in  so  doing.  It  was  a  fact  collateral 
and  irrelevant  to  the  issue,  and  one  which  the  defendant 
could  not  be  expected  to  be  prepared  to  rebut  without  previoos 
notice,  i  Greenl.  Ev.  §  52."  It  is  not  deemed  desirable  now 
to  disturb  the  ruling  made  in  that  case. 

2.  The  errors  assigned  on  the  instructions  may  be  con- 
sidered together.  From  the  instructions  it  may  be  generally 
implied  that  the  defense  of  contributory  negligence  is  some- 
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what  emphasized.  The  entire  case  was  correctly  submitted 
to  the  jury  opon  the  theory  of  each  party,  except  in  the  first 
and  second  instructions,  which  contain  certain  words  that 
may  be  subject  to  criticism.  But  some  of  the  instructions 
£:iven  at  the  request  of  the  defendants  do  not  seem  to  be  in 
accord  with  the  decisions  announced  by  this  court.  Instruc- 
tion No.  I,  given  at  the  request  of  defendants,  directs,  if  the 
jory  find  the  speed  of  the  car  was  within  nine  miles, — the 
limit  of  the  ordinance, — and  the  bells  were  rung,  they  must 
find  for  defendants.  Whether  the  rate  at  which  the  car  is 
running  is  negligent,  must  be  found  in  view  of  all  the  sur- 
rounding circumstances.  Safety  in  the  speed  is  relative,  and 
depends  on  the  facts  in  each  case,  and,  where  they  are  dis- 
puted, it  must  be  submitted  to  the  jury.  Roberts  v.  Railway 
Co.,  23  Wash.  325,  63  Pac.  506,  54  L.  R.  A.  184.  The  jury 
had  already  been  correctly  instructed  on  the  effect  of  the  ordi- 
nance as  a  rule  of  care  in  the  operation  of  the  cars,  but  the 
duty  imposed  on  the  defendants  was  reasonable  care  in  the 
rate  at  which  the  car  was  running  in  view  of  all  the  facts 
occurring  at  the  time  of  the  accident.  In  the  sixth  instruc- 
tion it  is  in  substance  declared  that  negligence  on  the  part  of 
the  defendants  would  not  excuse  ''any  negligence"  on  the 
part  of  plaintiff.  This  instruction,  taken  in  connection  with 
the  first  one  given  by  the  couit,  where  it  is  said  the  second 
inquiry  is  whether  ''the  plaintiff  was  careless  and  negligent 
in  conduct,  and  whether  by  the  use  of  proper  or  any  precau- 
tion he  could  have  avoided  the  accident,''  seems  to  convey 
the  idea  that  slight  negligence  will  prevent  a  recovery  by 
plaintiff.  This  is  not  the  rule  that  has  been  announced  in  this 
state.  In  Spurrier  v.  Railway  Co.,  3  Wash.  659,  29  Pac.  346, 
the  refusal  of  the  trial  court  to  give  the  following  portion  of 
an  instruction:  "I  further  instruct  you  that,  if  it  appears 
from  the  evidence  that  the  plaintiff  was  guilty  of  any  negli- 
gence whatever  which  contributed  to  cause  the  injury  com- 
plained of  in  this  action,  or  concurred  with  the  negligence  of 
the  defendant,  if  any,  in  producing  it,  then  your  verdict  must 
be  for  the  defendant," — was  approved.  It  was  observed: 
"The  latter  part  of  the  instruction  is  too  broad.  The  person 
charged  with  the  contributory  negligence  cannot  be  held  to 
any  greater  degree  of  care  than  the  company  is.  But  the 
defendant  asks  the  court  to  charge  the  jury  that  the  defend- 
ant cannot  recover  if  she  is  guilty  of  'any  negligence  what- 
ever' ;  while  in  demand  8  be  asks  the  court  to  charge  the  jury 
that  the  railroad  company  is  only  held  to  'exercise  ordinary 
care  and  caution. '  The  doctrine  of  contributory  negligence 
has  been  carried  to  a  considerable  extent  by  some  of  the 
courts,  but,  we  think,  never  quite  to  this  extent.  Due  and 
reasonable  care  and  caution  were  imposed  upon  both  the  plain- 
tiff and  the  defendant  by  the  instructions  of  the  court,  and 
while  many  courts  have  undertaken  to  elaborate  these  ex- 
pressions, and  have  occupied  many  pages  in  defining  them,  it 
5  R  R  R— 43 
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is  doabtfal  if  any  instraction,  however  elaborate,  could  con- 
vey to  the  jury  a  better  onderstanding  of  the  law,  and  of  the 
rights  of  the  parties  under  the  law,  than  is  conveyed  by  the 
instructions  of  the  court  in  this  case.     '  Due  and  reasonable 
care  and  caution,*  said  the  court,  ^ means  that  degree  of  care 
and  caution  which  might  reasonably  be  expected  of  a  reason- 
ably prudent  person  under  the  circumstances  surrounding  him 
or  her  at  the  time  in  question. '    This  definition,  we  think, 
is  terse,  comprehensive,  and  correct"     In  Cowie  v.  City  of 
Seattle,  22  Wash.  659,  62  Pac.  121,  the  following  instructioo 
was  held  erroneous:    ''You  are  further  instructed  that  if  yoo 
find,  from  a  preponderance  of  the  evidence,  that  the  plaintifi, 
W.  H.  Cowie,  was  himself  guilty  of  any  negligence,  and  that 
such  negligence  was  itself  a  cause  of  bis  injury,  then  yon  have 
no  right  to  take  into  consideration  the  question  whether  the 
plaintiff,  W.  H.  Cowie,  or  the  defendant  was  more  or  less 
negligent  in  the  premises ;  and  if  you  find  that  said  W.  H. 
Cowie  was  so  guilty  of  negligence  which  directly  caused  such 
injury,  then  it  is  your  duty  to  find  for  the  defendant,  and  it 
would  make  no  difference  in  such  case  whether  any  defect  in 
the  sidewalk  assisted  in  causing  such  injury."    The  court 
oberved  of  this  instruction:    ''The  seventh  instruction  which 
was  given  to  the  jury  at  respondent's  request  is  also  erroneous, 
and  is  contrary  to  the  doctrine  announced  by  this  court  in 
Spurrier  v.  Railway  Co.,  3  Wash.  659,  29  Pac.   346.    In  that 
case  the  defendant  asked  the  court  to  instruct  the  jury  that, 
'if  it  appears  from  the  evidence  that  the  plaintiff  was  gnilty 
of  any  negligence  whatever  which  contributed  to  canse  the 
injury  complained  of  in  this  action,  or  concurred  with  the 
negligence  of  the  defendant,  if  any,  in  producing  it,  thenyoor 
verdict  must  be  for  defendant. '    And  we  there  held  that  the 
instruction  was  properly  refused,  on  the  ground  that  it  im- 
posed a  greater  degree  of  care  on  the  plaintiff  than  the  law 
required.     The  law  does  not  require  the  plaintiff  in  an  action 
for  personal  injuries  to  be  absolutely  free  from  any  negligence 
whatever  in  order  to  recover,  for  such  a  requirement  would 
impose  upon  him  a  duty  of  exercising  extraordinary  care  and 
prudence,  which  is  not  the  standard  by  which  his  negligence 
is  measured.     All  the  law  requires  of  the  plaintiff,  in  such  cases, 
is  the  exercise  of  ordinary  care,  under  the  circumstances  sur- 
rounding him,  and  this  he  may  do,  although  he  may  be  guilty 
of  some  slight  negligence,  in  the  broadest  sense  of  that  term/* 
In  Redford  v.  Railway  Co.,  15  Wash.  419,  46  Pac.  6(>o,  it  was 
said  that  when  the  defendant's  negligence  is  the  proximate 
cause  of  the  injury,  while  that  of  the  plaintiff  is  only  a  remote 
cause,  or  a  mere  condition  of  it,  the  defendant  is  still  liable. 
The  seventh  instruction  seems  to  assume,  as  a  matter  of  law, 
that  there  was  negligence  in  the  happening  of  the  accident. 
This  was  a  question  appropriately  for  the  jury.    The  eighth 
and  ninth  instructions  seem  to  rather  emphasize  the  idea  that 
the  specific  omissions  mentioned  therein  constitute  negli- 
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gence.  The  second  instroction  of  the  conrt  first  set  out  is 
rather  confused,  bat  probably  was  relieved  by  the  last  in- 
stroction which  was  given,  stating  correctly  the  burden  of 
proof  in  contributory  negligence. 

For  the  errors  mentioned  in  instructing  the  jury,  the  cause 
is  reversed  and  remanded  for  a  new  trial. 

DUNAR,  MOUNT,  and  ANDERS.  JJ..  concur. 


Sanderson  v.  Northern  Pac.  Ry.  Co.  (two  cases). 

(Supreme  Court  of  Minnesota^  Dec,  26, 1902,) 

[92  N.  W.  Rep.  542.] 

Appealable  Orders. 

No  appeal  lies  from  an  order  granting  a  motion  for  judgment  not- 
withstanding the  verdict. 

Personal  Injuries — Damages — Fright.* 

There  can  be  no  recoveiy  for  fright  which  results  in  physical  inju- 
ries, in  the  absence  of  contemporaneous  injury  to  the  plaintiff,  unless 
the  fright  is  the  proximate  result  of  a  legal  wrong  against  the  plain- 
tiff by  the  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county;  Otis,  Judge. 

Actions  by  A.  W.  Sanderson  and  Caroline  Sanderson  against 
the  Northern  Pacific  Railway  Company.  Verdict  for  defend- 
ant in  the  case  of  Caroline  Sanderson,  and  from  an  order 
denying  a  new  trial  she  appeals. 

Verdict  for  plaintiff  in  the  case  of  A.  W.  Sanderson,  and 
from  an  order  granting  a  judgment  for  defendant  notwithstand- 
ing the  verdict,  plaintiff  appeals.     Affirmed. 

Charles  Butts  and  Charles  Roberts,  for  appellants. 
C.  W.  Bunn  and  L.  T.  Chamberlain,  |or  respondent. 

START,  C.  J.  The  plaintiff  A.  W.  Sanderson  on  May  7, 
1900,  with  his  wife,  Caroline  Sanderson,  and  their  four 
children,  aged  respectively  4,  6,  8,  and  12  years,  boarded  one 
of  the  passenger  trains  of  the  Omaha  Railway  at  Rice  Lake, 
in  the  state  of  Wisconsin,  for  the  purpose  of  going  to  St.  Paul, 
and  thence  over  the  Northern  Pacific  Railway  to  Cedro,  in 
the  state  of  Washington.  The  father  and  mother  each  had  a 
full  through  ticket,  and  the  child  12  years  of  age,  a  boy,  had  a 
through  half-fare  ticket.  The  tickets  were  purchased  of  the 
station  agent  at  Rice  Lake.  The  party  transferred  to  the 
defendant's  passenger  train  at  St.  Paul.  Before  the  train 
reached  Minneapolis,  the  conductor  took  up  the  tickets  of  the 
plaintiff  and  his  wife,  and  the  half-fare  ticket  of  the  boy,  and 
demanded  half-fare  tickets  for  the  other  two  children  who 
were  over  s  years  old,  or  the  payment  of  $40,   the  price 

♦See  foot-note  appended  to  Cicero  &  P.  St.  Ry.   Co.  v.  Brown  (111.), 
23  Am.  Sl  Ens:.  R.  Cas.,  N.  S.,  930. 
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thereof.  The  father  decliaed  to  pay  aoy  fare  lor  the  two 
children,  for  the  reaaoo,  as  he  stated  to  the  coodnctor,  that  he 
had  an  asreenient  with  the  aeent  when  he  paichased  the 
tickets  that  the  price  paid  therefor  should  entitle  himself  and 
his  family  to  be  carried  to  their  destination.  The  coodxiot 
upon  such  refnsal  caased  the  child  8  years  old,  a  boy,  lo  be 
put  oS  the  car  at  Minneapolis,  bat  he  immediately  returned 
into  the  car.  The  conductor  attempted  to  get  hold  of  the 
6  year  old  child,  a  girl,  to  pat  her  o5,  who  was  in  a  seat  wut 
her  mother.  In  SDch  attempt  it  is  alleeed  that  the  cocdaclci 
assaulted  the  mother,  and  that  she  was  friebteued  by  whit  1 
took  place  in  the  attempt  to  remove  the  children  from  the  car, 
whereby  her  health  was  seriously  impaired.  The  father  paid 
the  $40  demanded,  to  avoid  further  trouble,  and  the  pant  ' 
were  carried  to  their  destiaatton.  The  condnctor  did  m 
tender  back  aoy  of  the  tickets  which  he  bad  taken  ap.  Tb: 
father  and  mother  each  brought  an  action  in  the  district 
court  of  Ramsey  county  aeainst  the  defendant  for  damagei 
which  each  claimed  to  have  anstalned  by  reason  of  tbe 
premises.  The  action  of  A.  W.  Sanderson  was  brought  ia 
the  recovery  of  damages  in  the  sum  of  $2,040,  which  he  allege: 
he  sustained  on  account  of  the  $40  paid,  and  the  loss  of  the 
services  and  society  of  his  wife,  and  for  medical  treatment  ict 
her,  all  of  which  were  due  to  the  injories  she  received  bj'  ru- 
soa  of  the  wrongful  act  of  tbe  conductor.  The  action  of  Cai- 
olioe  Sanderson,  the  wife,  was  brought  to  recover  damages  Id 
the  sum  of  $2,000  on  account  of  personal  injuries  sustaioeilbc 
tbe  alleged  assault  made  apon  her  by  the  conductor,  and  by 
reason  of  fright  and  shock  due  to  the  attempt  to  separate  hu 
children  from  her.  The  parties  stipulated  to  try  the  cases 
at  the  same  time  and  upon  the  same  evidence,  and  that  one 
record  should  cover  both  cases,  but  each  should  be  separate!) 
submitted  to  the  jury.  The  trial  court  at  the  close  of  the  evi- 
dence directed  a  verdict  for  the  defendant  in  the  case  of  Car- 
oline Sanderson,  and  she  appealed  to  this  court  from  an  orJei 
denying  her  motion  for  a  new  trial.  The  case  of  A.  W.  San- 
derson was  submitted  to  tbe  jury,  and  a  verdict  was  returDe>) 
in  his  favor  for  $42;  being  the  sum  paid  to  tbe  conductor,  anJ 
interest.  Thereupon  the  defendant  made  amotion  forjudE- 
ment  in  its  favor  notwithstanding  the  verdict,  and  Ihe  court 
made  its  order  granting  the  motion,  from  which  the  plaintifi 
appealed.  The  plaintifi  made  a  separate  motion  for  a  ne« 
trial,  but  tbe  record  discloses  no  order  disposing  of  it,  aod  the 
only  appeal  on  his  part  is  from  the  order  granting  the  defend- 
ant's motion  for  judgment. 

I.  An  order  granting  or  denying  a  motion  for  jndeiceal  is 

not  appealable,  for  such  an  order   is   simply  one  for  a  jode- 

ment,  or  one  refusing  it.     McMahon   v.    Davidson,   12  Minn' 

'i;?  (Gil.  232);  Rogers  v.  Holyoke,  14  Minn.  51S  (Gil.  3*^*1; 

ank  V.  Graham.  67  Minn.  318.  69  N,  W.   1077;  Oelschlegel 

Railway  Co..  71  Mian.  5°,  7.^  N.  W.  631;  Kala  v.  Railway 
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Co.,  76  Minn.  351,  79  N.   W.  310.     Therefore  the  appeal  in 
the  case  of  A.  W.  Sanderson  mast  be,  and  is,  dismissed. 

2.  The  question  to  be  determined  on  the  appeal  of  Mrs. 
Sanderson,  hereafter  designated  as  the  plaintiff,  is  whether 
the  evidence  tends  to  show  any  legal  basis  for  the  recovery  of 
damages  by  her.  The  evidence  relevant  to  her  case  tends  to 
show  that  her  husband  was  on  the  train  with  and  in  charge  of 
his  family,  and  that  he  made  the  arrangements  for  their  trans- 
portation, and  that  the  station  agent  of  whom  he  bought  the 
tickets  agreed  that  the  sum  paid  to  him  therefor  should  be 
in  full  for  the  transportation  of  the  entire  family  to  their 
proposed  destination,  and,  further,  that  the  rules  and  rates 
of  the  defendant  required  that  each  of  the  children  over  5  and 
ander  12  years  should  be  provided  with  half-fare  tickets ;  that 
when  the  conductor  caused  the  boy  to  be  removed  from  the 
train,  and  attempted  to  eject  the  girl  because  the  father  re- 
fused to  pay  their  fare,  the  plaintiff  was  greatly  frightened  by 
what  occurred,  and  as  a  result  of  such  fright  she  was  made  ill, 
and  her  health  permanently  impaired.  The  evidence,  how- 
ever, failed  to  show  that  any  assault  was  committed  upon  her 
by  the  conductor,  or  anything  done  by  him  to  cause  her  to 
apprehend  any  violence  or  injury  to  herself.  She  testified 
that  her  injury  resulted  wholly  from  fright,  and  that  the  con- 
ductor did  not  touch  her,  any  more  than  to  crowd  in  by  her ; 
that  is  crowd  her  in  trying  to  get  past  her  to  where  the  girl 
was.  It  may  be  assumed  for  the  purpose  of  this  decision, 
only,  that  his  act  was  wrongful  as  to  the  children.  The  plain- 
tiff's case  is,  then,  one  where  it  is  sought  to  recover  damages 
for  personal  injuries  due  solely  to  fright  and  grief  because  an 
attempt  was  made  to  put  her  children  off  the  car,  and  one 
where  there  was  no  tort  against  her,  and  no  fear  on  her  part 
of  any  physical  injury  or  personal  violence.  The  great  weight 
of  authority  sustains  the  doctrine  that  there  can  be  no  re- 
covery for  fright  which  causes  injury  without  impact;  that  is, 
in  the  absence  of  any  contemporaneous  physical  injury  to  the 
plaintiff.  Notes  to  Gulf  Ry.  Co.  v.  Hayter,  77  Am.  St.  Rep. 
%2  (s.  c.  54  S.  W.  944,  47  L-  R-  A.  325).  This  rule,  as  thus 
broadly  stated,  has  not  been  accepted  by  this  court;  but, 
with  the  modification  hereafter  stated,  it  is  the  law  of  this 
state.  In  the  case  of  Renner  v.  Canfield,  36  Minn.  90,  30  N. 
^*  435i  I  Am.  St.  Rep.  654,  the  defendant  shot  a  dog  in  the 
highway;  and  the  plaintiff,  a  woman,  standing  near,  whom 
the  defendant  did  not  see  at  the  time  he  fired,  was  so  seriously 
frightened  by  the  report  of  the  gun  that  she  bad  a  miscarriage, 
as  the  result  thereof.  It  was  held  in  that  case  that  the  plain- 
tiff could  not  recover,  for  the  reason  that  the  fright  was  not 
the  result  of  any  legal  wrong  to  her.  It  was  held  in  the  case 
of  Keyes  V.  Railway  Co.,  36  Minn.  290,  30  N.  W.  888,  that  the 
mental  distress  and  anxiety  which  may  be  proven  in  actions 
for  personal  injuries  must  be  confined  to  such  as  are  connected 
with  bodily  injury;  that  fear  and  anxiety  for  the  safety  of 
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others  cannot  be  made  the  basis  for  the  recovery  of  damages. 
In  the  case  of  Larson  v.  Chase,  47  Minn.  307,  so  N.  W.  238, 
14  L.  R.  A.  85,  28  Am.  St.  Rep.  370,  it  was  stated  as  a  rule 
that  no  action  for  damages  will  lie  for  an  act  which,  though 
wrongful,  infringed  no  legal  right  of  the  plaintiff,  although 
it  may  have  caused  him  mental  suffering.  The  case  of  Pur- 
cell  V.  Railway  Co.,  48  Minn.  134,  50  N.  W.  1034,  16  L.  R. 
A.  303,  was  one  where  a  pregnant  woman  was  a  passenger  on 
one  of  the  defendant's  cars,  and  by  its  negligence  in  the  man- 
agement of  its  cars  at  a  street  crossing  a  collision  seemed 
inevitable,  and  she  was  placed  in  a  position  of  such  apparent 
imminent  peril  as  to  cause  fright,  which  caused  a  miscarriage; 
and  it  was  held,  though  there  was  in  fact  no  collision  and  no 
impact,  that  the  defendant's  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury,  and  that  she  was  entitled  to  ^^ 
cover  for  the  consequences  of  her  fright.  It  is  to  be  noted  in 
this  case  that  the  defendant's  negligence  which  caused  the 
fright  was  a  legal  wrong  to  the  plaintiff  as  well  as  to  all  of  her 
fellow  passengers.  In  other  words,  the  act  of  the  defendant 
which  caused  the  plaintiff^s  fright  was  a  tort  against  her.  In 
the  case  of  Buckman  v.  Railway  Co.,  76  Minn.  373,  79  N.  W. 
q8,  the  plaintiff,  a  married  woman,  entered  with  her  husband 
the  ladies'  waiting  room  in  the  defendant's  depot;  and  the 
station  agent  unlawfully  and  untruthfully  charged  her  com- 
panion with  not  being  her  husband,  and  used  violent,  ofien- 
sive,  threatening,  and  abusive  language  to  him,  and  ordered 
him  to  leave  the  room,  whereby  she  suffered  a  nervous  shock 
which  resulted  in  serious  physical  injuries.  It  was  held  that 
these  facts  afforded  no  legal  basis  for  the  recovery  of  damages 
by  her,  for  the  reason  that  the  use  of  abusive  language  to  her 
husband  was  not  an  infraction  of  her  legal  right,  and  hence 
not  a  legal  wrong  to  her,  and  for  the  further  reason,  as  stated 
by  Buck,  J.,  that:  ''She  apprehended  no  danger  to  herself. 
At  least,  she  could  not  reasonably  do  so.  She  was  not  in  any 
place  of  peril.  If  an  action  of  this  kind  can  be  maintained,  we 
do  not  see  why  nervous  and  sensitive  persons  present  at  a  riot 
or  public  disturbance  cannot  have  a  cause  of  action  if  thereby 
they  become  nervous  and  sick,  or  suffer  mentally,  even  if  they 
do  not  receive  bodily  injury."  This  Purcell  Case  has  been 
criticised  by  some  eminent  courts,  and  approved  by  others, 
but  it  would  seem  that  the  trend  of  the  more  recent  cases  is 
to  approve  it.  See  1$  Harv.  Law  Rev.  304;  41  Am.  Law 
Reg.  141.  However  this  may  be,  it  is  the  law  of  this  state. 
and  we  are  not  disposed  to  question  it,  much  less  to  overrole 
it.  It  is  in  entire  barmony  with  the  other  decisions  of  this 
court  which  we  have  cited,  for  it  is  distinguishable  from  them 
by  the  fact  that  the  fright  of  the  plaintiff  was  due  to  a  legal 
wrong  of  the  defendant  against  the  plaintiff,  which  was  not 
the  fact  in  the  other  cases.  The  question  whether  fright  alone 
would  constitute  such  injury  that  the  law  will  allow  a  recovery 
for  it  was  not  involved  in  that  case. 
From  a  consideration  of  the  decisions  of  this  court  cited» 
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we  hold  that  there  can  be  no  recovery  for  fright  which  results 
in  physical  injaries,  in  the  absence  of  contemporaneous  in- 
jury to  the  plaintiff,  unless  the  fright  is  the  proximate  result 
of  a  legal  wrong  against  the  plaintiff  by  the  defendant  As 
already  stated,  the  plaintiff's  case  is  not  within  the  exception, 
and  it  follows  that  the  trial  court  rightly  directed  a  verdict 
for  the  defendant 
Order  affirmed. 


Ashworth  v.  Southern  Ry.  Co.  ei  al. 

(Supreme  Court  of  Georgia^  Dec.  lo^  igo2.) 
[43  So.   Rep.  36.] 

Trespassers — Care  Required  of  Railroad  Company.* 

The  only  duty  which  a  railroad  company  owes,  in  this  state,  to  i  tres- 
passer upon  or  about  its  property,  is  not  to  injure  him  wantonly  or 
willfully  ;  but  this  rule  does  not  relieve  the  company,  under  all  circum- 
stances, from  anticipating'  the  presence  of  a  trespasser  upon  its  prop- 
erty, and  from  taking  proper  precautions  to  prevent  injury  to  him. 

Children  Riding  on  Engine — Care  Required  of  Railroad  Company.f 

Where  a  number  of  children,  ranging  in  age  from  6  to  15  years,  are, 
with  the  knowledge  and  without  the  disapproval  of  the  employees  of  a 
railroad  company  in  charge  of  its  trains,  permitted  to  board  and  ride 
upon  the  trains  while  they  are  passing  over  a  sidetrack  through  a  play- 
g^round  of  the  children  to  a  point  beyond,  and  while  they  are  returning 
from  such  point  to  the  main  line  of  the  road,  the  children  alighting 
from  the  trains  at  the  limits  of  the  playground,  both  going  and  return- 
ing^, and  this  custom  is  a  continuous  one,  engaged  in  whenever  the 
trains  enter  the  playground,  it  is  the  duty  of  the  employees  of  a  train, 
who  are  aware  of  this  custom,  to  anticipate  that  when  the  train  enters 
the  playground  the  children  will  attempt  to  ride  upon  it  and  alight 
from  it  at  the  point  where  they  have  been  accustomed  to  do  so ;  and 
they  are  under  a  further  duty,  consequent  upon  the  first,  to  take  proper 
measure  to  prevent  injury  to  such  children. 

Same — Same. 

Where,  under  the  circumstances  above  detailed,  a  child  lacking  in 
experience  and  discretion,  and  incapable  of  appreciating  the  danger 
incident  to  his  conduct,  gets  upon  the  running  board  behind  the  tank 
of  an  engine  before  the  engine  begins  its  return  trip  through  the  play- 
g-round,  and  is  injured  while  attempting  to  jump  therefrom  at  the  point 
where  children  have  been  for  a  long  time  previous  continuously  in  the 
habit  of  alighting,  the  company  is  liable  in  damages  for  the  injuries 
thus  received,  even  though  its  employees  in  charge  of  the  train  have 
no  actual  knowledge  of  the  presence  of  the  child  upon  the  running 
board  of  the  engine.  An  ordinarily  prudent  person  would, 
under  such  circumstances,  have  reason  to  anticipate  the  presence  of 
the  child  upon  the  engine,  and  the  servants  of  the  company,  as  pru- 
dent men,  would  be  required  to  ascertain  whether  the  child  is  in  fact 
upon  the  engine  before  beginning  the  return  trip,  and  should  either 
require  him  to  alight,  or  at  least  stop  the  train  for  this  purpose  at  the 
place  where  the  children  have  been  accustomed  to  alight. 

Sufficiency  of  Petition. 

A  petition  setting  forth  facts  such  as  are  above  detailed  should  not 
have  been  dismissed  on  a  general  demurrer. 

(Syllabus  by  the  Court.) 

♦See  foot-note  attached  to  Denver  &  R.  C.  R.  Co.  v,  Buffehr  (Colo.), 
4  R.  R.  R.  762,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  762. 

fAs  to  the  duty  of  a  railroad  company  to  infant  trespassers,  see 
extensive  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  327. 
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Error  from  superior  court  of  Floyd  con 
Jndge. 

Action  by  Oscar  Ashwortb,  by  his  next 
Southern  Railway  Company  and  Wyley  '. 
to  the  petition  sustained,  and  plaintiff 
versed. 

Seaborn  &  Barry  Wright,  lor  plaintiff  in 

Shumate  &  Maddox  and  Harris,  Char 
defendants  in  error. 

COBB,  J.  The  plaintiff  brouEht  his  act 
way  company  and  Wyley  Hartin  (or  dami 
ants  Bled  a  demurrer  to  the  petition  upoi 
The  demurrer  was  sustained,  and  the  plain 
only  ground  of  the  demurrer  insisted  up< 
that  which  set  up  that  the  petition  set 
action.  The  petition  was,  in  substance,  a 
toth  day  of  June,  1901,  and  for  two  or 
thereto,  the  defendant  company  used  a  tra 
its  main  line,  a  distance  of  half  a  mile  thr 
Lindale,  into  the  yard  of  a  manufacturi 
about  I  ;o  yards  from  the  entrance  to  the  i 
pany's  yard  the  track  extends  throueh  the 
and  after  leaving  the  common  the  track 
principal  street  of  the  village  into  the  yard 
man  was  on  the  day  above  named,  and  foi 
thereto  had  been,  used  as  a  playground 
the  village.  It  was  the  custom  of  these  ct 
engines  and  cars  of  the  defendant  when  1 
common,  and  ride  upon  them  while  they 
place;  and  when  such  engines  and  cars  en 
the  manufacturing  company  the  children  v 
jump  oS,  and  likewise  when  the  engines 
common  for  the  main  line  the  children  woi 
to  the  ground.  This  was  not  an  occaai 
was  usually  and  regularly  done  when  the 
came  into  the  common.  This  custom  of  tl 
upon  and  jump  off  the  cars  and  engines  ^ 
defendant  company,  through  the  knowlet 
and  employees  who  operated  the  trains,  ar 
a  servant  of  the  railway  company,  who,  wi 
was  in  charge  of  the  engine  and  cars  on  tbi 
tioned.  The  children  who  were  accusto: 
engines  and  cars  of  the  defendant  whih 
ranged  in  age  from  6  to  15  years.  On  . 
plaintiff,  a  child  of  8  years,  was  upon  thev 
a  large  number  of  other  children,  when  as' 
defendant  company,  which  was  pushing  an 
came  into  the  common,  and  stopped  on  the 
to  pushing  the  cars  into  the  yard  of  the  m 
pany.     While  the  engine  and  cars  were  sta 
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of  children  climbed  npon  and  into  the  cars;  and  one  child, 
together  with  the  plaintiff,  stepped  upon  the  running  board 
behind  the  tank  of  the  engine.  In  a  few  moments  the  cars 
were  poshed  by  the  engine  into  the  yard.  The  engine  itself 
did  not  enter  the  yard,  but  was  reversed,  and  started  back- 
ward, with  the  plaintiff  and  his  companion  on  the  running 
board.  When  the  plaintiff  and  his  companion  discovered  that 
the  engine  was  going  out  to  the  main  line,  they  jumped  from 
the  engine,  as  was  the  custom;  and  in  doing  so  the  plaintiff 
fell  under  the  engine,  which  ran  over  his  legs,  cutting  them 
off  between  the  knees  and  ankles.  The  plaintiff  had  never 
been  npon  the  cars  or  engine  before  that  time,  and  was  in- 
duced to  do  so  upon  the  occasion  in  question  by  the  unre- 
strained liberty  of  many  other  children,  some  older  and  some 
younger  than  himself,  to  so  ride  upon  the  engine  and  cars. 
The  petition  alleges  that  it  was  the  daily  custom  of  children, 
too  young  to  appreciate  the  danger,  at  the  particular  place 
mentioned,  to  ride  npon  and  jump  from  the  engine  and  cars 
of  the  company,  and  this  custom  was  known  to  defendant 
company  and  to  Wyley  Hartin.  It  is  alleged  that  no  reason- 
able, serious,  and  effective  effort  to  keep  the  children  off  the 
engine  and  cars  at  this  particular  place  had  been  made  by  the 
employees  of  defendant  who  operated  the  engine  and  cars,  or 
any  one  else,  and  this  was  known  to  defendant  company  and 
to  Wyley  Hartin ;  that  the  children  could  have  been  kept  off 
and  away  from  the  engine  and  cars  by  ordinary  and  reasona- 
ble care  and  effort ;  that  knowledge  of  the  presence  of  the 
children  put  the  defendant  company  and  Wyley  Hartin  upon 
the  legal  notice  of  the  presence  of  the  plaintiff  upon  the  run- 
ning board  of  the  engine  at  the  time  of  his  injury,  and  im- 
posed upon  defendants  the  duty  of  examining  the  cars  and 
engine  before  starting  for  the  main  line  of  the  road,  and  of  re- 
moving the  plaintiff  therefrom ;  that  the  injury  was  occasioned 
by  the  negligence  of  defendants ;  and  that  the  plaintiff  was 
without  fault,  he  being  an  infant  of  eight  years. 

Notwithstanding  the  plaintiff  was  an  infant  of  immatnre 
years,  he  was  wrongfully  upon  the  running  board  of  the  com- 
pany's engine,  and  was  therefore  a  trespasser.  The  only  duty 
which  a  raihroad  company  owes  a  trespasser  is  not  to  injure 
him  wantonly  or  willfully,  and  ordinarily  this  rule  imposes 
upon  the  company  simply  the  duty  of  taking  proper  precau- 
tions after  the  presence  of  a  trespasser  in  a  position  of  peril 
has  been  discovered.  It  will  not  do,  however,  to  lay  this 
down  as  an  absolutely  invariable  rule.  A  railroad  company 
may  by  its  own  acts  and  conduct  impose  upon  itself  the  duty 
of  anticipating  the  presence  of  trespasser  in  such  a  position. 
Indeed,  in  no  case  would  the  servants  of  a  railroad  company 
in  charge  of  its  train  be  warranted  in  closing  their  eyes  to 
avoid  seeing  a  person  of  whose  presence  they  had  had  pre- 
vious warning,  or  when  under  the  circumstances,  they  ought 
to  have  known  of  his  presence.     In  referring  to  the  duty  of  a 
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railroad  company  to  a  trespasser  upon  or  i 
Justice  Fish,  in  Crawford  v.  Railroad  Co., 
33  S.  E.  826,  827.  used  this  language:  ", 
Bake  of  the  argument,  that  the  general  rule 
company  owes  no  duty  to  a  trespasser  wh 
gerously  near  its  track  in  front  of  a  mov: 
servants  have  discovered  his  presence  then 
far  as  his  safety  is  concerned,  is  not  obli 
lookout  in  the  direction  in  which  the  train 
not  think  that  this  could  properly  be  hel 
fixed,  and  invariable  rule,  applicable  alik< 
under  all  circumstances.  Conduct  which 
set  of  circumstances,  show  that  all  ordina 
care  and  diligence  had  been  observed,  migl 
set  of  circumstances,  be  insufficient  to  sho 
such  care  and  diligence.  We  think  that 
mean  no  more  than  this:  Taking  the  local 
is  running,  and  all  the  surrounding  circumi 
control  of  the  movement  of  the  train  t 
apprehend  that  there  may  likely  be  a  ht 
track  in  front  of  the  engine,  they  are  unde 
who  may  in  fact  be  there,  until  they  have  . 
that  he  is  there.  But  if,  from  the  locality 
cumstances,  there  is  reason  to  apprehend 
front  of  the  locomotive  may  not  be  clear 
then,  it  seems  to  us,  it  is  the  dnty  of  the 
company  to  keep  a  lookout  ahead  of  the  tr 
reason  why  the  rule  above  laid  down  is 
trespassers  in  other  situations  of  peril  in  ai 
erty  of  railroad  companies;  and  in  such  c: 
down  as  a  safe  rule  that  the  railroad  comp 
tottly  or  willfully  injure  the  trespasser  afte 
become  known,  and  must  use  proper  dili 
him,  if,  under  all  the  circumstances,  it  ha; 
pate  that  he  may  be  present  at  that  partict 
particular  time.  And  more  especially  wou 
case  where  the  company,  by  its  own  acts 
dered  it  likely  that  he  might  be  present  at  tl 
The  rule  as  to  the  duty  of  the  company  to  . 
ence  of  an  infant  trespasser  is  no  more  rig 
case  of  an  adult:  but  there  are  cases  wl 
would  be  justified  in  assuming  that  an  ado 
himself  from  bis  position  of  peril,  when 
authorized  to  presume  than  an  infant  of  in 
lacking  in  discretion  and  judgment,  would 
A  railroad  company  cannot  in  all  cases  : 
liability  to  a  trespasser  by  showing  merel] 
d  employees  did  not  know  of  thepresem 
t  in  some  cases  it  must  go  further,  aiH 
In  no  circumstances  from  which  an  ordii 
K  would  have  had  reason  to  anticipate  h 
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in  this  connection,  Williams  v.  Railroad  Co.  (Mo. )  9  S.  W. 
573;  Railroad  Co.  v.  Plaskett,  47  Kan.  107,  26  Pac.  401; 
Whalen  v.  Railroad  Co.  (Wis.)  44  N.  W.  849;  Railroad  Co. 
V.  Smith  (Mich.)  9  N.  W.  830,  41  Am.  Rep.  177;  Townley  v. 
Raihroad  Co.  (Wis.)  11  N.  W.  $$;  Railway  Co.  v.  Jenks,  54 
111.  App.  9i>  9S;  3  Elliott,  R.  R.  §  1260;  Hopk.  Pers.  Inj.  § 
87.  If  a  railroad  company  expressly  invites  or  tacitly  permits 
persons  to  be  upon  its  premises,  or  in  or  about  its  machinery, 
the  company  owes  to  such  persons  the  duty  not  only  not  to 
injure  them  when  their  presence  becomes  known,  but  also  to 
anticipate  their  presence  at  the  time  when  or  the  place  where 
such  invitation  or  permission  would  probably  bring  about  their 
presence,  and  to  take  such  measures  as  ordinary  prudence 
would  require  to  prevent  injury  to  them  if  they  are  in  fact 
present.  A  railroad  company  is  the  owner  of  its  right  of 
way,  its  track,  and  its  machinery,  and  is  entitled  to  exclude 
therefrom  others  who  have  no  interest  or  right  therein.  A 
railroad  company  which  continuously  permits  persons  to  be 
upon  its  right  of  way,  or  in  or  about  its  machinery,  at  given 
times  and  places,  is  put  on  notice  by  this  conduct  on  its  part 
that  such  persons  may  be  present  at  such  times  and  places; 
and  by  this  conduct  it  imposes  upon  itself  the  duty  not  only 
to  prevent  injury  to  such  persons,  but  to  anticipate  their 
presence,  and  take  the  precautions  of  an  ordinarily  prudent 
person  to  prevent  injury  to  them.  Let  these  principles  be 
applied  to  the  allegations  of  the  petition  in  the  present  case. 
It  is  alleged  that  a  sidetrack  of  the  defendant  company  ex- 
tended through  a  village  common  used  by  the  children  of  the 
village  as  a  playground,  and  that,  with  the  knowledge  of  the 
company  and  its  servants  in  charge  of  its  engines  and  cars, 
these  children  were  accustomed  to  board  the  engines  and  cars 
as  they  came  through  the  common,  and  ride  upon  them  to  the 
limits  of  the  common.  On  the  occasion  upon  which  the 
plaintiff  was  injured,  the  children,  following  the  usual  custom, 
and  without  any  objection  being  raised  by  the  employees  of 
the  company,  got  upon  a  switch  engine  and  the  cars  attached 
thereto  for  the  purpose  of  riding  the  length  of  the  common. 
If  the  allegations  of  the  petition  are  true,  it  is  impossible  to 
conclude  that  the  servants  of  the  company  in  charge  of  the 
engine  and  cars  did  not  know  that  the  children  had  boarded 
them ;  and  as  it  was  the  custom  of  the  children  to  ride  out 
toward  the  main  line,  to  the  end  of  the  common,  ordinary 
prudence  would  require  that  the  employees  of  the  company 
should  anticipate  that  some  of  them  would  remain  on  the 
engine  or  cars  until  the  end  of  the  common  was  reached. 
Negligent  ignorance  is,  in  law,  the  equivalent  of  knowledge; 
and,  if  the  servants  of  the  company  knew  the  children  were 
aboard  the  cars  or  upon  the  engine,  it  was  their  duty  to  stop 
the  train  and  require  them  to  get  off.  Instead  of  doing  this, 
the  train  was  allowed  to  proceed  on  its  way,  thus  allowing 
small  children,  inexperienced  and  without  discretion,  to  alight 
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from  tbe  movii^  train.  The  plaintiff  in  this  case  was  a  boy 
eight  years  of  age,  probably  incapable  of  appreciatiiv  the 
danger  of  alightiag  from  a  rooving  train,  especially  when 
guided  by  the  example  of  an  older  boy  wbo  was  his  com- 
panion. The  plaintiff  was  on  the  rnnninE  board  of  an  enifine 
which  was  moving  backwards,  and,  according  to  the  allega- 
tions of  the  petition,  the  servants  of  the  defendant  company 
had,  as  reasonably  prudent  persons,  snf&cient  groan<^  to 
anticipate  his  presence  upon  the  engine,  and,  in  legal  con- 
templation, knew  he  was  there,  were  aware  of  his  perilcni 
position,  and  yet  took  no  steps  to  protect  him  gainst  his 
Ignorance  and  inexperience.  The  allegations  of  the  petition 
make  a  case  of  wanton  and  willfal  injury, — not  willful  in  the 
sense  of  intentional,  bat  willfal  in  the  legal  sense,  growing  ont 
of  a  (ailnre  to  anticipate  the  plaintiff's  presence  and  provide 
against  his  injury,  when  it  should  have  been  done. 

Railroad  companies  may  not  be  bound  to  anticipate  that 
children  will  be  allured  by  passing  trains,  and  attempt  to 
board  and  ride  npon  them.  But  when  the  right  of  way  of  a 
railroad  company  extends  through  a  place  used  by  a  number 
of  children,  of  ages  varying  from  6  to  15  years,  as  a  play- 
ground, and  when  these  children  are  accustomed  continnooi^, 
every  time  the  train  enters  the  playground  when  they  are 
upon  it,  to  swarm  upon  tbe  train  and  ride  to  the  limits  of  the 
playground,  and  when  the  employees  of  the  company 
know  of  this  custom  and  make  no  objection  to  it,  the 
company  is  bound  to  carry  tbe  burden  which  such  a 
knowle<^e  and  tacit  permission  impose,  and  this  bnrdeo 
would  reqnire  tbe  company  to  comply  with  the  demandi 
of  ordinary  care  for  the  prevention  of  injury  to  the  cfait 
dreu.  In  Railroad  Co.  v.  Popp  (Ky.)  27  S.  W.  993,  the 
railroad  company  bad  two  cars  stationed  on  a  side  track  near 
a  depot  for  the  purpose  of  being  attached  to  an  excunioa 
train.  Children  of  all  sizes  were  in  tbe  habit  of  going  about 
the  depot  bnilding  and  grounds  for  pastime  and  amusement, 
and  this  was  known  to  the  servants  of  the  company  in  charge 
of  the  train  by  which  tbe  plaintiff,  a  small  boy,  was  injured.  It 
appears  that  the  plaintiff  and  a  companion  went  into  one  of 
the  vacant  cars  to  get  ice  water,  and  remained  in  the  car, 
loitering  about,  for  some  time;  the  plaintiff  remaining  on  the 
platform.  When  an  engine  with  four  cars  attached  was 
backed  for  tbe  purpose  of  making  a  coupling  to  the  car  on 
which  the  plaintiff  was  standing,  he  became  frightened,  and 
endeavored  to  get  on  the  bumper  of  tbe  car,  and,  while  mak- 
ing this  attempt,  was  canght  between  the  backing  car  and 
the  bumper,  and  was  injured.  There  was  no  evidence  that 
the  employees  in  charge  of  the  train  actually  saw  tbe  plaintiff 
in  time  to  avoid  iujariug  him,  but  the  company  was  bekl  lia- 
ble on  the  theory  that  under  the  circumstances  of  the  case 
they  were  bound  to  anticipate  his  presence  there,  and  to  take 
■^roper  measures  to  prevent  injnry  to  him.     In  Thompson  v. 
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Railroad  (Tex.  Civ.  App.)  32  S.  W.  191,  the  petition  alleged 
that  the  plaintiff,  a  child  12  years  of  age,  was  injured  while 
attempting  to  board  a  moving  freight  train  at  a  public  cross- 
ins  which  was  much  frequented  by  children  and  the  public 
generally.     It  was  alleged  that  the  plaintiff  and  other  children 
were,  within  the  knowledge  of  the  employees  in  charge  of  the 
train*  in  the  habit  of  boarding  trains  at  that  crossing  and  rid- 
incT  a  distance,  and  that  the  fact  that  the  plaintiff  was  attempt- 
ins  ^o  board  the  train  when  he  was  injured  either  was  known 
to  the  employees  operating  the  train,  or  could  have  been  known 
by  the  exercise  of  ordinary  diligence.     It  was  held  that  the 
declaration  set  forth  a  cause  of  action.     In  TuUy  v.  Railroad 
Co.  (Del.  Sup.)  47  Atl.  1019,  82  Am.  St.  Rep.  425,  a  boy  was 
killed  while  on  an  empty  stationary  car  of  the  defendant  com- 
pany.   There  was  evidence  tending  to  show  that  the  employees 
of  the  company  actually  knew  of  the  boy's  presence  upon  the 
car,  and  evidence  of  a  custom  on  the  part  of  children  to  play  in 
the  empty  cars  of  the  company  was  held  to  have  been  prop- 
erly rejected,  solely  for  the  reason,  however,  that  inasmuch  as 
the  employees,  under  the  evidence,    actually  knew  of  the 
boy's  presence,  evidence  of  the  custom  was  immaterial.     In 
Harriman  v.  Railroad  Co.  (Ohio)  12  N.  E.  451,  4  Am.  St.  Rep. 
S07,  the  company  was  held  liable  for  injuries  received  by  a 
boy  from  an  exploding  torpedo  which  had  been  picked  up  by 
the  boy,  and  which  the  company  had  placed  on  its  track  at  a 
point  where  the  plaintiff  and  other  children,  together  with  the 
general  public,  had,  with  the  knowledge  and  without  the  dis- 
approval of  the  company,  been  accustomed  to  cross  the  track. 
The  recent  case  of  Railroad  Co.  v.  Abernathy  (Tex.  Civ.  App.) 
68  S.  W.  S39,  is  very  similar  to  the  present  case.     In  that  case 
the  company  was  engaged  in  ditching  and  leveling  up  its 
roadbed  with  a  steam  plow  within  the  limits  of  an  incor- 
porated town.     The  construction  train  used  by  the  company 
consisted  of  an  engine  and  three  or  four  cars,  and  the  steam 
plow  and  scraper  were  Attached  to  this  train.     The  machinery 
and  apparatus  were  new  to  the  residents  of  the  town,  and 
attracted  may  children  and  grown  people  to  see  them  operate. 
From  the  time  the  work  was  commenced,  numbers  of  small 
boys,  from  ;  to  18  years  of  age,  were  attracted  by  the  train 
and  machinery,  especially  before  and  after  school  hours,  and 
on  Saturdays  all  day,  ranging  in  numbers  from  10  to  50.     The 
boys  were  permitted  by  the  employees  to  ride  upon  and  be  in 
and  around  the  train,  in  the  caboose,  on  the  steps,  on  the  flat 
cars,  around  the  air  machinery,  in  the  cab  of  the  engine,  on 
the  cowcatcher,  along  and  upon  the  right  of  way,  and  in  front 
of  the  plow  and  behind  it.     The  son  of  the  plaintiffs,  a  boy 
10  years  of  age,  was  seen  by  a  bystander  riding  upon  the  pilot 
attached  to  the  tender  of  the  engine,  and,  when  first  seen  by 
the  employees  of  the  company  in  charge  of  the  train,  was 
lying  across  the  track  rail,  just  in  front  of  the  back  wheels  of 
the  tender,  and  then  it  was  impossible  to  prevent  the  train 
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from  rannioR  over  him.  The  employees  of  the  train  did  not 
know  that  the  boy  was  on  the  pilot  attached  to  the  tender  of 
the  engine.  The  court  ruled:  ''Where  children  are  on  or 
about  a  work  train  so  frequently  that  a  person  of  ordinary 
prudence  will  apprehend  danger  to  them»  the  fact  that  em- 
ployees do  not  know  that  a  child  is  on  the  traiii»  in  a  dan- 
gerous position,  does  not  relieve  the  railroad  compaiqi  from 
liability  from  an  accident  resulting  therefrom."  In  the  opin- 
ion, in  discussing  whether  the  court  properly  submitted  to  the 
jury  the  question  whether  the  employees  of  the  defendant 
ought  to  have  anticipated  the  boy's  presence  on  the  pilot  of 
the  engine,  it  is  said:  ''If,  as  a  matter  of  fact,  boys  of  im- 
mature years  and  discretion  were  on  and  about  the  train  so 
frequently  that  persons  of  ordinary  prudence  would  have 
apprehended  danger  to  them,  although  the  employees  at  the 
time  did  not  know  deceased  was  on  the  train,  then  it  devolved 
upon  the  employees  to  use  ordinary  care  to  ascertain  whether 
or  not  some  were  on  the  train  and  prevent  injury."  This  case 
is  to  be  distinguished  from  the  case  of  Underwood  v.  Railroad 
Co.,  io$  Ga.  48,  31  S.  E.  123,  in  that  there  were  in  that  case 
no  allegations  in  the  petition  from  which  it  appeared  that  the 
employees  in  charge  of  the  train  had  reason  to  apprehend 
that  Underwood  was  upou  or  about  the  train  at  the  time  of 
the  injury.  It  was  alleged  that  he  had,  previously  to  the 
injury,  been  in  the  habit  of  climbing  upon  and  riding  on  the 
moving  trains  of  the  defendant  at  that  place,  but  there  was  no 
allegation  which  would  charge  the  employees  with  knowledge 
of  his  presence  on  the  train  at  the  time  of  the  injury.  The 
court  erred  in  dismissing  the  petition.  Of  course,  when 
the  trial  is  had,  it  will  be  necessary  to  submit  to  the  jury  the 
question  of  contributory  negligence  of  the  plaintiff;  and  for 
the  rules  governing  in  cases  of  this  kind  see  Hopk.  Pers.  Inj. 
§  7  et  seq. ;  Tully  v.  Railroad  Co. ,  supra. 

Judgment  reversed.    All  the  justices    concurring,  except 
LUMPKINS,  P.  J.,  absent. 


Livingston  et  al.  v.  Wabash  R  Co. 

{Supreme  Court  of  Missouri^  Dec,  i6y  igo2,) 

[71  S.  W.  Rep.  136.] 

Child  on  Depot  Platform — Care  Required  of  Trainmen. 

If  a  child  takes  fright  and  runs  across  a  depot  platform  in  a  manner 
to  indicate  to  a  person  of  ordinary  prudence  that  it  will  run  upon  the 
track,  and  the  engineer  of  a  train  entering  the  depot  sees,  or  by  the  exer- 
cise of  ordinary  care  can  see,  it  in  time  to  avoid  an  accident,  but  negli- 
gently fails  to  do  so,  the  company  is  liable. 

Same— Same. 

It  is  not  sufficient  for  the  engineer  to  merely  use  due  care  to  avoid  the 
accident  after  the  child  is  actually  on  the  track. 
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Same — Same — Instruction.* 

An  instruction  that  "the  mere  seeing',  or  capacity  of  seeing,  a  person 
walking"  or  running  along  at  or  near  the  center  of  a  platform  15  to  18 
feet  wide,  almost  paralleling  a  railroad  track,  will  not  of  itself  demand 
in  law  of  an  engineer  that  he  stop  to  inquire  the  intention  of  such  per- 
son," while  abstractly  correct  as  applied  to  persons  of  discretion,  has 
no  application  to  a  child  3^  years  old. 

Same — Same — Same. 

An  instruction  that  the  law  will  not  "hold  a  railroad  company  respon- 
sible for  the  sudden  impulse  of  any  spectator,  who,  from  fright  or  panic, 
rushes  suddenly  and  unexpectedly  within  two  to  four  feet,  and  in  front 
of  a  moving  train,"  was  not  applicable  to  a  case  where  a  child  ran  50 
feet  diagonally  across  a  depot  platform  towards  the  track,  its  course 
indicating  that  it  was  aiming  to  reach  a  trunk  platform  on  .the  other 
side  of  the  track. 
Same— Contributory  Negligence  of  Parent. 

The  fact  that  a  child  run  over  by  a  train  was  at  the  depot  unattended 
is  a  circumstance  which  may  be  considered  in  connection  with  the  other 
evidence  in  determining  whether  its  mother  permitted  it  to  be  there 
unattended,  though  there  was  no  express  evidence  that  she  permitted  it 
to  be  there. 
Same— Care  Required  of  Trainmen. 

A  locomotive  engineer  has  no  right  to  assume  that  a  child  3>^  years 
old,  running  across  a  depot  platform  toward  the  track,  will  stop  before 
crossing  it. 

Same — Same — Evidence. 

It  was  error  for  the  court,  on  plaintiff's  asking  defendant's  expert 
what  was  the  proper  thing  for  an  engineer  of  a  locomotive  coming  into 
a  depot  to  do  if  he  saw  a  child  approaching  the  track  as  though  going 
on  it,  to  modify  the  question  so  as  to  make  it  ask  whether,  if  an  engi- 
tieer  should  see  a  child  running  on  a  public  platform,  where  there  were 
a  lot  of  people,  he  would  naturally  feel  that  it  was  going  on  the  track, 
or  that  it  would  be  taken  care  of,  or  would  take  care  of  itself  ;  it  appear- 
ing from  the  evidence  that  the  child,  which  was  3}4  years  old,  was  ac- 
tually running  toward  the  track. 

Sherwood  and  Robinson,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court,  Macon  county;  Andrew 
Ellison,  Jud^e. 

Action  by  Joseph  Livingston  and  others  against  the  Wabash 
Railroad  Company.  Judgment  for  defendant,  and  plaintiffs 
appeaL     Reversed. 

The  following  is  the  opinion  of  the  court  in  division  No.  i : 

VALLIANT,  J.  Plaintiff's  child,  si  years  old,  was  run  over 
and  killed  by  a  locomotive  drawing  a  passenger  train  of 
defendant  near  its  depot  in  the  city  of  Macon  in  March,  1896, 
and  this  suit  is  to  recover  damages  for  the  act,  which,  plain- 
tiffs allege,  was  caused  by  the  negligence  of  defendant's  serv- 
ant in  charge  of  the  locomotive.  The  petition  alleges  three 
acts  of  neligence,  viz.,  running  the  train  at  a  speed  of  more 
than  six  miles  an  hour,  in  violation  of  a  city  ordinance ;  failure 
to  give  signals;  and  failure  to  stop  the  train  in  time  to  save 
the  life  of  the  child,  after  its  perilous  condition  was  discovered, 
or  could  have  been  discovered  by  the  exercise  of  ordinary  care 
on  the  part  of  the  engineer.     Those  acts  were  denied  in  the 

*See  extensive  note,  20  Am.  &  £<ng.  R.  Cas.,  N.  S.,  327  et  seq. 
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answer,  which  contained  also  a  plea  of  contribatory  n^li- 
^ence  on  the  part  of  the  child,  and  on  the  part  of  the  plaintiffs 
in  permitting  the  child  to  wander  unattended  upon  or  near  the 
railroad  track.  The  trial  in  the  circuit  court  resulted  in  a 
verdict  and  judgment  for  the  defendant,  and  the  plaintiffs 
appeal. 

It  was  shown  at  the  trial  that  the  defendant's  railroad  runs 
on  a  line  north  and  south  through  the  city  of .  Macon ;  that 
just  south  of  its  depot  it  crosses  the  Hannibal  &  St  Joseph 
Railroad  on  an  elevated  tressel  or  bridge.  From  the  bridge 
northward  to  and  beyond  the  point  of  the  accident  the  track 
is  straight,  and  the  view  unobstructed.  There  is  a  platform 
i6  feet  wide  along  the  east  side  of  the  track  from  the  bridge 
to  and  beyond  the  depot  and  beyond  the  point  of  the  acci- 
dent. The  depot  abuts  this  platform  on  the  east  side.  Sixty- 
one  feet  north  of  the  depot,  on  the  same  side,  also  abutting 
the  platform,  is  a  baggage  room,  opposite  to  which,  across  the 
track,  is  a  trunk  platform  47  feet  long.  From  the  bridge  to 
the  north  end  of  the  depot  the  distance  is  199  feet.  From  the 
north  end  of  the  depot  to  the  south  end  of  the  baggage  room 
it  is  61  feet,  so  that  from  the  bridge  to  the  south  end  of  the 
trunk  platform  opposite  the  baggage  room,  which  is  the  point 
of  the  accident,  the  distance  is  260  feet.  On  the  west  side  of 
the  railroad  track,  35  feet  from  the  bridge,  is  a  water  tank. 
From  the  water  tank  to  the  point  of  the  accident  it  is  225  feet. 
There  was  an  ordinance  of  the  city  forbidding  such  trains  to 
run  faster  than  6  miles  an  hour  within  the  limits.  This  train 
crossed  the  bridge  at  the  rate  of  20  miles  an  hour,  and,  slow- 
ing down,  passed  the  depot  at  10  miles  an  hour,  and,  still 
slowing  down,  stopped  with  the  baggage  car  about  opposite 
the  baggage  room,  which  was  the  usual  place  of  stopping. 
At  the  instant  of  striking  the  child  the  locomotive  was  not 
moving  exceeding  6  miles  an  hour;  possibly  not  faster  than 
3  miles.  As  the  train  came  over  the  bridge,  the  little  girl, 
with  her  brother,  who  was  five  year  old,  was  at  the  fence  within 
a  few  feet  of  the  north  end  of  the  depot.  At  that  time  three 
young  men  were  standing  on  the  west  edge  of  the  platform 
opposite  the  south  end  of  the  depot,  apparently  dangerously 
near  the  railroad  track;  and  when  the  locomotive  was  be- 
tween the  bridge  and  the  tank,  the  engineer,  seeing  the  young 
men,  sounded  the  danger  signal  of  several  sharp  blasts  of  the 
whistle,  and  applied  the  emergency  brake.  The  young  men 
moved  readily  away  from  the  position  of  danger,  and  as  the 
engine  passed  them  the  engineer,  looking  at  them,  called  out 
to  them,  saying,  ''It's  a  wonder  you  would  not  stand  on  the 
track  and  get  killed!"  When  this  danger  signal  was  sounded 
the  little  girl  broke  away  from  her  brother,  and  ran  in  a  north- 
westerly direction  diagonally  across  the  platform  towards 
the  trunk  platform,  and  ran  upon  the  track  at  a  point  about  the 
south  end  of  the  trunk  platform,  where  she  was  struck  by  the 
engine,  and  was  carried  or  rolled  along,  no  one  knew  how,  to 
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near  the  north  end  of  the  trunk  platform,  where  she  fell,  and 
the  wheels  of  the  engine  passed  over  her,  killing  her.  The  wit- 
nesses differed  in  their  estimates  of  the  distance  in  front  of 
the  engine  at  which  the  child  got  upon  the  track,  varying 
from  30  feet  to  3  or  4  feet  The  engineer  did  not  see  her  at 
all,  and  did  not  know  that  the  accident  had  occurred  until  his 
engine  had  come  to  a  stand,  and  he  had  come  down  from  the 
cab  to  oil  the  machine.  From  the  point  at  the  fence  where 
the  child  was  when  it  started  to  run  to  the  point  where  it 
started  to  cross  the  track  is  estimated  at  so  feet,  or  18  steps. 
Several  witnesses  saw  the  child  as  she  was  running  along  the 
platform,  and  from  the  course  she  was  pursuing  apprehended 
that  she  was  running  into  peril.  One  witness  turned  his  back 
to  avoid  seeing  her  struck  by  the  locomotive.  The  child  wore 
a  red  dress.  William  Ross,  the  engineer  in  charge  of  this 
locomotive, — a  witness  for  defendant, — testified:  That  when 
he  saw  the  three  young  men  too  near  the  track  he  was  running 
20  miles  an  hour.  He  sounded  the  danger  signal,  and  applied 
the  emergency  brake.  The  young  men  moved  away  readily ; 
and  that,  after  he  passed  them,  he  released  the  emergency 
brake,  and  the  engine  rolled  on  past  the  depot  at  the  rate  of 
10  miles  an  hour.  That,  if  he  had  been  running  only  6  miles 
an  hour,  he  could  have  stopped  within  35  to  50  feet  by  using 
the  emergency  brake,  or  without  that  brake  he  could  have 
stopped  in  30  feet  by  reversing  the  engine.  He  testified  that 
after  passing  the  young  men  he  looked  ahead,  and  saw  a  large 
crowd  on  the  platform  in  front  of  the  depot ;  that  he  did  not 
see  the  child.  ''Q.  Were  you  in  a  position  to  see  to  the  north 
as  well  as  one  who  is  within  three  or  four  feet  east  of  your 
track?  A.  I  don't  know  whether  I  was  or  not.  I  was  sitting 
higher  than  they.  My  head  was  about  seven  feet  above  the 
level  of  the  sidewalk ;  that  is,  above  the  platform.  I  expect  I 
could  see  north  as  well  as  those  opposite  to  the  window  where 
I  sat.  I  think  I  was  in  a  position  at  least  to  see  as  well  as 
they  could.  Q.  What  was  your  speed  when  you  struck  the 
child  first,  as  has  since  been  explained  to  you?  A.  At  that 
time  when  I  struck  the  child  the  engine  could  not  have  been 
going  over  6  miles  an  hour.  As  I  passed  the  north  end  of  the 
depot  the  train  was  running  9  or  10  miles  an  hour.  I  can  stop 
quicker  when  running  6  miles  an  hour  than  when  running  10 
miles  an  hour.  The  faster  a  train  is  going,  the  longer  it  takes 
to  stop.  The  child  was  found  at  the  north  end  of  that  trunk 
platform.  [That  platform  is  47  feet  long.]  That  platform 
comes  up  about  level  with  the  rails.  Q.  If  you  had  let  the 
emergency  stop  stay  on,  in  what  distance  should  your  train 
have  come  to  a  standstill?  A.  It  would  have  stopped  in  about 
270  feet.  Q.  As  it  was,  how  far  did  your  train  run?  A.  I 
don't  know.  Beyond  the  platform  anyhow.  I  looked  at  the 
men  as  I  passed  them.  That  child  could  not  have  been  seen 
from  where  those  men  were  under  any  circumstances.  Q.  If 
you  had  looked,  and  seen  the  child,  would  you  not  have  let 
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your  emergency  stop  remain  on?  A.  I  wonld  if  I  had  seen 
the  child ;  yes,  sir.  I  would  have  done  anything  I  could  to 
stop.  Q.  Now,  would  not  your  train  have  come  to  a  stop,  if 
you  had  left  the  emergency  stop  on,  before  you  struck  the 
child?  A.  Most  assuredly,  if  it  came  on  where  the  men  say 
it  did.  *  *  *  If  I  had  seen  the  child  down  where  I  made 
the  emergency  brake,  I  could  have  stopped  before  striking 
her.'  James  Foster,  a  locomotive  engineer,  an  expert  witness 
for  defendant,  on  cross-examination  said:  "Q.  Just  take  it 
now  as  Mr.  Ross  said  it  was.  Say  he  was  running  20  miles 
an  hour  as  he  passed  the  steps,  and  went  into  the  emergency ; 
then  slowed  it  down,  until,  when  he  was  passing  the  north 
end  of  the  depot,  he  was  running  ten  miles  an  hour.  Under 
those  circumstances,  if  you  had  seen  that  child  running  in  a 
northwestern  direction  towards  your  track,  what  would  you 
have  done,  having  released  the  emergency  just  as  he  said  he 
did?  A.  I  would  have  applied  my  air,  because  I  would  expect 
to  get  better  results  from  it.  It  would  be  a  detriment  to  re- 
verse the  engine.  Q.  What  good  would  applying  the  air  do? 
A.  It  would  be  better,  probably,  than  to  reverse  the  engine. 
Q.  Explain  what  it  would  do — applying  the  air?  A.  It  would 
take  hold.  It  would  have  a  tendency  to  stop  the  train,  if  yon 
gave  it  time  enough.  It  would  take  about  two  seconds.  It 
would  have  slowed  up  or  stopped  before  it  reached  the  child. 
It  would  slow  up,  I  expect,  by  the  time  it  went  that  distance, 
as  near  as  I  got  it.  If  I  had  seen  the  child  running  in  a  north- 
western direction  towards  the  track  as  they  say,  I  would  have 
applied  my  brake.  A.  That  would  be  my  judgment.  If  it 
was  so  close  that  my  judgment  would  teach  me  that  it  was 
going  on  the  track,  I  would  have  applied  my  air.  When  you 
go  into  the  emergency,  and  use  15  or  20  pounds,  you  couldn't 
then  use  the  balance  of  the  air.  It  wouldn't  have  done  any 
good."  All  the  expert  testimony  tended  to  show  that  after 
the  child  got  on  the  track,  under  the  circumstances  indicated 
in  Engineer  Ross'  testimony,  it  was  impossible  to  have 
stopped  in  time  to  have  saved  its  life.  R.  L.  Hewitt,  a  loco- 
motive engineer,  an  expert  witness  for  defendant,  so  testified, 
and  on  cross-examination  this  occurred :  ''Q.  Had  you  seen 
the  child  running  in  a  northwesterly  direction  towards  your 
track,  indicating  that  it  was  going  to  run  upon  the  track — 
Mr.  Grover:  If  your  honor  please,  we  object  to  this  line  of 
inquiry.  Our  liability  does  not  arise  until  we  see  the  child 
in  a  dangerous  situation.  The  mere  fact  that  the  child  was 
running  on  the  platform  does  not  occasion  a  liability  on  our 
part.  While  the  child  was  running,  it  was  not  upon  the  track. 
By  the  Court:  The  objection  is  sustained.  Mr.  Dysart:  If 
it  please  the  court,  we  think  we  have  evidence  tending  to 
show  the  actions  of  this  child — the  direction  it  was  running, 
and  everything — gave  indications  that  it  was  going  upon  the 
track.  Several  persons — the  defendant's  own  witnesses — have 
testified  that  they  thought  it  was  going  to  run  upon  the  track. 
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and  some  of  them  screamed.    We  are  asking  to  prove  the 
conduct  and  motions  of  the  child  before  it  got  upon  the  track. 
By  the  Court:    The  objection  is  sustained.     You  are  confus- 
ing the  province  of  the  jury  with  expert   testimony.     Mr. 
Djfsart:    We  started  to  ask  a  question  based  upon  this  theory : 
That  the  child  was  running  towards  the  railroad,  towards  a 
dangerous  point.     By  the  Court:    Mr.  Dysart,  the  witness 
could  not  blind  the  jury  on  that  question.     I  can  only  repeat, 
without  going  into  particulars,  leave  the  matter  for  the  jury." 
M.  W.  Burk,  a  locomotive  engineer,  an  expert  witness  for 
defendant,  testified  that  under  the  circumstances  detailed  by 
Engineer  Ross  it  was  impossible  for  him  to  have  avoided  the  , 
accident,  even  if  he  had  seen  the  child  when  it  first  got  on  the 
track.     On  cross-examination  he  was  asked:    ''Q.  If  you  bad 
been  in  Mr.  Ross'  position,  and  had  seen  that  child  approach 
the  track  as  though  it  was  going  on,  what  would  you  have 
done?"  Defendant  objected  and  the  objection  was  sustained. 
The  court  said :    ' '  I  excluded  that  question  a  while  ago.     I  will 
permit  it  to  be  asked  in  a  modified  form.     He  can  ask,  if  an 
engineer  saw  a  child  running  along  a  public  platform,  where 
there  is  a  lot  of  people,  is  it  customary — would  be  naturally 
slow  up  ther  train,  or  would  he  suppose  the  child  would  be 
taken  care  of  ?    Mr.  Grover:  We  still  object  to  the  question, 
even  in  the  modified  form.     The  child  was  in  no  danger  at  all 
until  it  got  upon  our  track.     By  the  Court:    I  don't  think  we 
differ  a  particle,  Mr.  Grover.     Say  an  engineer  saw  a  child 
running  along  a  plank  platform  i6  feet  wide,  a  crowd  of 
people  there,  what  would  he  naturally  do?"    To  the  modified 
question  the  witness  answered :    ''If  there  was  anything  in 
the  movement  of  the  child  to  impress  the  engineer  with  the 
thought  that  it  was  liable  to  get  on  the  track,  of  course  he 
would  attempt  to  stop  the  train,  if  there  was  something  to 
impress  him  that  the  child  was  liable  to  get  on  the  track.     By 
the  Court:    The  question  is,  would  he  i^aturally  feel  that  it 
was  going  on  the  track,  or  naturally  feel  that  it  would  take 
care  of  itself?    A.  I  think  he  would  feel  the  other  way, — that 
it  wouldn't  go  on  the  track."    To  these  rulings  on  the  evi- 
dence exceptions  were  duly  taken. 
The  court  gave  the  jury  the  following  instructions: 
At  the  request  of  plaintiffs:    ''(i)  The  jury  are  instructed 
that  if  they  believe  and  find  from  the  evidence  that  defendant 
approached  and  passed  the  depot  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  then  such  rate  of  speed  was  excessive, 
and  negligence  on  the  part  of  the  defendant.     And  if  you 
further  believe  and  find  from  the  evidence  that  such  excessive 
speed  caused,  or  materially  contributed  to,  the  death  of  the 
child ;  or  if  you  believe  and  find  from  the  evidence  that 
defendant's  engineer  saw  the  perilous  position  of  the  child 
upon  the  track,  or  about  to  place  itself  in  a  perilous  position 
upon  the  track,  or  that  he  could  have  seen  and  known  it  by 
the  exercise  of  ordinary  care ;  or  if  you  believe  and  find  from 
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the  evidence  that  such  omissions  of  duty  and  acts  of  n^li- 
gence,  if  proven,  contributing  together,  caused  or  materially 
and    directly  contributed   to  the  death  of  the  child, — then 
your  verdict  should  be  for  the  plainti£L     (2)  Although  you 
may  believe  from  the  evidence  that  the  engineer  gave  the 
danger  signal  for  Deering  and  others  on  or  near  the  track,  and 
exhausted  a  part  of  his  air  to  slow  his  train  to  avoid  injury  to 
them,  and  that  it  was  a  matter  of  prudence  for  him  to  do  so, 
yet,  so  soon  as  the  engineer  discovered  that  said  parties  were 
off  the  track,  and  in  a  position  of  safety,  then  it  was  his  duty 
to  be  on  the  lookout  for  the  safety  of  persons  on  the  depot 
platform ;  and  if  you  believe  from  the  evidence  that  said  engi- 
neer negligently  failed  to  do  so,  and  thereby  failed  to  see  the 
child,  and  in  consequence  thereof  the  child  was  struck  and 
killed  in  consequence  of  his  negligence, — then  your  finding 
should  be  for  the  plaintiff.     (3)  You  are  further  instructed 
that  it  is  conceded  in  this  case  that  the  engineer  did  not  see 
the  child  before  she  was  struck  and  killed.     Now,  if  you  be- 
lieve from  the  evidence  that  he  could  have  seen  her,  by  the 
exercise  of  ordinary  care,  in  time  to  stop  his  engine  before  he 
struck  her,  or  in  time  to  slow  his  train  for  the  child  to  cross 
over  the  track  before  being  struck,  but  negligefatly  failed  to 
do  so,  then  your  finding  should  be  for  the  plaintiff.     (4)  Yon 
are  further  instructed  that  in  coming  into  a  station,  such  as 
that  at  Macon,  the  law  required  the  employees  of  the  train  to 
be  watchful,  and  on  the  lookout,  to  avoid  accidents  and  injury 
to  those  on  or  about  the  platform.    And  if  you  believe  from 
the  evidence  that  in  coming  into  the  station  at  Macon  the 
defendant's  engineer  or  other  servants  of  the  defendant  saw 
the  child  in  a  perilous  position,  or  saw  it  about  to  place  itself 
in  a  perilous  position  by  running  upon  the  track,  or  could 
have  seen  the  same,  by  the  exercise  of  ordinary  care,  in  time 
to  have  avoided  the  injury  and  saved  the  life  of  the  child, 
but  negligently  failed  to  do  so,  then  the  defendant  is  liable, 
and  the  finding  must  be  for  the  plaintiffs.     (5)  If  you  believe 
from  the  evidence  that  the  child  took  fright  and  ran  across  the 
depot  platform  in  a  northwesterly  direction  towards  the  rail- 
road track,  while  the  engine  and  cars  were  approaching,  in  a 
manner  to  indicate  to  a  person  of  ordinary  prudence  and  cau- 
tion that  she  intended  to  and  would  run  upon  the  track,  and 
that  defendant's  engineer  or  other  employees  saw  her,  or 
could  have  seen  and  known  of  her  design  and  peril,  by  the 
exercise  of  ordinary  care,  in  time  to  have  avoided  the  injury 
and  saved  her  life,  but  negligently  failed  to  do  so,  then  the 
defendant  is  liable,  and  the  verdict  must  be  for  the  plaintiffs, 
although  you  may  further  believe  from  the  evidence  that  the 
engineer  did  not  have  time  to  stop  the  train  and  avoid  strik- 
ing her  after  she  got  upon  the  track.     (6)  You  are  further 
instructed  that  in  this  kind  of  action  the  measure  of  the  re- 
covery is  fixed  by  the  law  at  $5,000.     Therefore,  if  your  ver- 
dict and  finding  be  for  the  plaintiffs,  you  should  assess  the 
damages  at  said  sum  of  $5,ooa" 
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.At  the  request  of  defendant:  ''(i)  Althons:b  the  jnry  may 
find  from  the  evidence  in  this  case  that  at  the  time  when  and 
place  where  Myrtle  Livingston  was  killed  the  defendant's 
engine  was  moving  at  a  rate  of  speed  in  excess  of  six  miles 
per  hoar,  yet  if  they  further  find  from  said  evidence  that  after 
the  dangerous  situation  of  said  Myrtle  Livingston  was  dis- 
covered upon  the  track,  or  could  have  been  discovered  by  the 
exercise  of  ordinary  care,  and  that  said  engine  was  then  run- 
ning not  to  exceed  six  miles  an  hour,  and  that  it  was  then  and 
there  impossible  for  said  engineer  to  stop  said  engine  in  time 
to  avoid  striking  and  killing  said  Myrtle  Livingston,  then  they 
are  instructed  that  the  plaintiff  is  not  entitled  to  recover  in 
this  action,  and  your  verdict  must  be  for  defendant. 
{2)  Although  the  jury  may  believe  from  the  evidence  that 
plaintiff's  child  got  upon  defendant's  track  from  2  to  15  feet 
in  front  of  defendant's  moving  engine,  and  that  defendant's 
engineer  saw  it,  or  by  the  exercise  of  ordinary  care  might 
have  seen  it,  still  if  the  jury  believe,  from  the  evidence, 
defendant's  engineer  had,  just  a  few  yards  south  of  the  depot, 
discovered  the  apparent  peril  of  others  upon  the  track,  and 
had  used  his  best  efforts  to  stop  the  train,  and  applied  the 
emergency  air  brake  to  avert  a  collision  with  them,  an^  was 
then  unable  to  stop  his  train,  still  moving,  in  time  to  save  the 
child,  then  the  verdict  must  be  for  the  defendant,  if  they  be- 
lieve from  the  evidence  the  child  got  upon  the  track  after  the 
speed  of  the  train  was  reduced  to  six  miles  an  hour,  and  then 
too  late  for  the  engineer  to  stop  the  train  by  the  exercise  of 
ordinary  care.  (3)  Although  the  jury  may  find  from  the  evi- 
dence in  this  case  that  the  engineer  in  charge  of  the  locomo- 
tive then  attached  to  the  defendant's  train  at  the  time  and 
place  in  question  did  not  see  the  child  before  the  train  struck 
and  killed  her,  and  that,  if  said  engineer  had  looked,  he  could 
have  seen  the  child  before  striking  her  with  the  engine,  and 
that,  after  first  applying  the  emergency  brake  on  the  engine 
in  order  to  avoid  striking  or  injuring  the  witness  Deering  and 
others  before  reaching  the  place  where  said  child  was  struck 
and  killed,  that  said  engineer  had  not  exhausted  all  the  air 
upon  his  engine  in  the  effort  to  avoid  injuring  said  men,  and, 
if  he  had  seen  said  child,  there  still  remained  at  his  disposal 
S5  pounds  of  air  on  said  engine,  to  be  used  in  stopping  the 
speed  of  said  train,  and  that  said  55  pounds  of  air  was  not 
used  by  said  defendant's  engineer  in  order  to  avert  the  injury 
and  death  of  the  child,  yet  if  they  further  find  from  the  evi- 
dence that,  after  making  the  first  application  of  air  to  said 
engine,  a  period  of  time  from  10  to  20  seconds  would  have 
elapsed  before  said  engineer  could  have  applied  said  air  again, 
even  if  he  had  seen  the  said  child  and  observed  its  danger, 
and  that  before  said  additional  air  could  have  been  used  and 
the  speed  of  the  said  train  then  and  there  slackened  thereby, 
said  train,  running  at  the  speed  it  was  then  going,  would  still 
run  upon  and  injure  the  child,   even  though  said  child  was 
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from  two  to  fifteen  feet  from  the  engine  when  it  came  npoo 
defendant's  track,  then  you  are  instructed  that  plaintiff  can- 
not recover,  and  your  verdict  must  be  for  the  defendant 
(4)  If  the  jury  believe  from  the  evidence  that  defendant's  train 
was  approaching  the  station  at  Macon,  and  when  near  the 
same  saw  one  or  more  parties  upon  or  in  dangerous  proximity 
to  the  track,  and  the  engineer  in  cha^e  thereof  sounded  the 
danger  signals  and  applied  his  emergency  air  brakes,  and  as 
he  passed  the  aforesaid  parties  he  spoke  to  and  admonished 
them,  and  looked  to  see  that  they  all  had  escaped  danger,  and 
while  his  said  engine  was  still  in  motion,  and  while  the  said 
engineer  was  still  impressed  by  the  apparent  danger  that  the 
aforesaid  men  had  placed  themselves  in,  and  his  attention 
attracted  thereby,  the  child  of  plaintiffs  escaped  from  the 
custody  of  its  elder  brother,  or  from  a  place  of  safety  where 
he  had  left  it,  and  ran  along  or  near  the  center  of  the  platform 
15  or  18  feet  wide,  almost  paralleling  the  tracks  of  defendant, 
when  it  suddenly  started  across  the  track  directly  in  front  of 
the  moving  engine,  and  within  two  or  four  feet  thereof,  and 
was  caught  and  killed,  then  the  verdict  must  be  for  the  defend- 
ant. ^  ($)  The  mere  seeing,  or  capacity  of  seeing,  a  person 
walking  or  running  along  at  or  near  the  center  of  a  platform 
i;  to  18  feet  wide,  almost  paralleling  a  railroad  track,  will  not 
of  itself  demand  in  law  of  an  engineer  in  charge  of  a  train 
that  he  stop  to  inquire  the  intention  of  such  person;  nor  will 
the  law  hold  a  railroad  company  responsible  for  the  sudden 
impulse  of  any  spectator  who,  from  fright  or  panic,  rushes 
suddenly  and  unexpectedly  within  two  or  four  feet  and  in 
front  of  a  moving  train ;  and,  if  the  evidence  shows  that  sucb 
facts  are  true  of  plaintiffs'  child,  then  the  verdict  must  be  for 
the  defendant  (6)  There  is  no  presumption  of  law  or  fact 
that  upon  a  crowded  depot  platform  any  of  its  occupants  will 
suddenly  leave  the  crowd,  and  rush  immediately  in  front  of  a 
moving  train.  (7)  If  the  jury  find  from  the  evidence  in  this 
case  that  at  the  time  and  place  here  in  question  the  plaintiffs' 
daughter,  a  child  between  three  and  four  years  of  age,  sud* 
denly  stepped  upon  defendant's  track,  and  was  simultaneously 
thereafter  struck  and  killed  by  one  of  defendant's  engines  then 
and  there  attached  to  a  train  then  and  there  moving  on  said 
track,  then  you  are  instructed  that  plaintiffs  cannot  recover 
in  this  action,  and  your  verdict  must  be  for  the  defendant. 

(8)  In  passing  upon  the  question  of  negligence  the  juiy 
should  consider  all  the  facts  and  circumstances  proven  in  evi- 
dence, as  well  as  the  apparent  danger  of  the  witness  Deering 
upon  the  track,  the  natural  effect  it  had  upon  the  engineer,  if 
any,  and  the  crowded  condition  of  the  platform,  if  proven. 

(9)  If,  from  all  the  facts  and  circumstances  proven,  the  jury 
believe  the  killing  of  plaintiffs'  child  was  one  of  those  unfore- 
seen and  unavoidable  accidents,  then  the  verdict  must  be  for 
the  defendant,  no  matter  how  sad  and  mournful  the  result 
proved  to  be.     (10)  By  the  term  'ordinary  care,'  as  used  in 
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the  foregoinfi:  instrnctions*  the  jury  are  instructed  that  such 
precaution  or  care  is  meant  as  would  be  exercised  by  a  prudent 
man  under  like  circumstances,  and  situated  as  defendant's 
engineer  then  was  prior  to  the  striking  and  killing  of  Myrtle 
Livingston,  as  shown  by  the  evidence  in  this  case,  (ii)  If 
the  jury  find  from  the  evidence  in  this  case  that  the  mother 
of  the  child  whose  death  is  here  sued  for  negligently  permitted 
said  child  and  its  little  brother,  both  of  tender  years,  to  wan- 
der unattended  upon  the  platform,  track,  and  depot  grounds 
of  defendant  at  Macon  at  the  time  in  question,  whereby  said 
child  was  afterwards  struck  and  killed  by  one  of  defendant's 
moving  engines,  then  they  are  instructed  that  the  plaintiffs 
cannot  recover  in  this  action,  and  your  verdict  must  be  for 
the  defendant,  even  though  you  should  further  find  from  said 
evidence  that  defendant's  engineer  then  and  there  in  charge 
of  its  engine  failed  to  discover  the  dangerous  situation  of  said 
child  before  it  was  struck  and  killed  by  said  engine,  and  that 
said  engine  was  then  and  there  running  at  a  rate  of  speed  in 
excess  of  six  miles  per  hour,  unless  the  jury  find  from  the 
evidence  the  engineer  saw  the  danger  of  the  child  in  time  to 
have  prevented  it,  or  by  the  exercise  of  reasonble  care  might 
have  seen  it.  (12)  The  jury  are  instructed  that  the  mere  fact, 
if  it  be  a  fact,  that  at  the  time  and  place  in  question  the 
plaintiff's  child  was  running  along  the  depot  platform  in  a 
northwest  direction  to,  parallel  to,  and  approaching  defend- 
ant's railroad  track,  did  not  require  defendant's  engineer  to 
stop  his  engine  or  check  its  speed,  or  to  observe  the  move- 
ments of  said  child  upon  said  platform,  as  said  engineer  had 
a  right  to  presume  that  said  child  would  stop  on  said  platform 
in  a  place  of  safety  before  reaching  or  attempting  to  cross 
said  track;  nor  is  the  defendant  liable  in  this  case  because 
engineer  either  failed  to  observe  the  movements  of  said  child 
on  said  platform  or  check  the  speed  or  stop  his  engine  because 
of  said  movements  of  said  child.  (13)  The  court  instructs  the 
jury  that  the  burden  of  the  proof  in  this  case  is  on  the  plain- 
tiffs, and  it  devolves  upon  the  plaintiffs,  before  they  can 
recover,  to  establish  their  case  by  a  preponderance  of  the  evi- 
dence to  the  reasonable  satisfaction  of  the  jury." 

To  the  action  of  the  court  in  giving  the  said  instructions, 
and  each  of  them,  the  plaintiffs  at  the  time  excepted,  and 
saved  their  exception. 

I.  From  the  instructions  given  at  the  request  of  the  defend- 
ant and  from  the  ruling  on  the  defendant's  objections  to  the 
evidence  it  is  very  clear  that  the  case  was  given  to  the  jury 
on  the  theory  that  the  defendant  was  not  liable  for  the  failure 
of  the  engineer  to  observe  the  child  before  it  got  on  the  rail- 
road track,  even  if  by  looking  he  could  have  seen  it.  In  one 
of  the  instructions  given  at  the  request  of  the  plaintiffs  the 
jury  were  told  that  the  defendant  was  liable  if  the  child  took 
fright  and  ran  across  the  depot  platform  in  a  northwesterly 
direction  in  a  manner  to  indicate  to  a  person  of  ordinary 
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prndence  and  cantion  that  she  intended  to  and  wonld  run 
upon  the  track,  and  the  engineer  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  her  in  time  to  have  avoided 
the  accident,  but  negligently  failed  to  do  so.  The  law  was 
properly  declared  in  that  instruction,  and  there  was  substantial 
evidence  on  which  to  base  it.  Several  witnesses  saw  the 
child  as  she  was  running,  and  realized  the  peril.  The  engi- 
neer was  in  as  good  position  to  see  it  as  those  witnesses  were, 
as  he  himself  said ;  and  if  he  had  seen  it  before  he  released 
the  brake  he  said  he  cotild  have  stopped  in  time  to  have 
avoided  the  accident.  But  he  was  apparently  provoked  at  the 
conduct  of  those  foolhardy  young  men,  and  yielded  to  an  im- 
pulse to  administer  to  them  a  well-merited  rebuke ;  and  the 
circumstances  in  evidence  afford  the  plaintiffs  ground  to  con- 
tend, as  they  do,  that,  if  he  had  not  yielded  to  that  impulse, 
but  bad  looked  ahead  as  soon  as  the  young  men  moved  out  of 
danger,  he  would  have  seen  this  child  running  into  peril,  and 
could  have  saved  its  life.  But  the  instructions  given  at  the 
request  of  the  defendant  are  in  direct  conflict  with  that  in- 
struction. In  the  first  instruction  for  defendant  the  jury  are 
told,  if,  at  the  time  the  engineer  discovered,  or  by  the  exer- 
cise of  ordinary  care  could  have  discovered,  the  child  on  the 
track,  it  was  impossible  to  stop  the  train  in  time  to  save  the 
child's  life,  the  verdict  must  be  for  the  defendant.  That  in- 
struction was  in  accordance  with  the  view  of  the  law  the 
learned  counsel  for  the  defendant  urged  during  the  introduc- 
tion of  the  evidence  when  he  said,  ''The  child  was  in  no 
danger  at  all  until  it  got  upon  our  track."  The  child  was  run- 
ning into  danger,  as  all  who  saw  it  realized  before  it  reached 
the  track.  More  than  one  of  the  defendant's  expert  witnesses 
— locomotive  engineers — said,  in  effect,  that,  if  they  had  seen 
the  child  running  in  a  northwesterly  direction  in  a  manner  to 
indicate  that  it  was  going  upon  the  track,  they  would,  if  in 
charge  of  the  engine,  have  made  every  effort  to  stop  the  train. 
But  that  a  child  running  as  some  of  the  witnesses  said  this 
child  was,  was  running  into  peril,  is  the  observation  of  com- 
mon sense,  and  requires  no  expert  testimony.  All  of  the 
defendant's  instructions  ignore  the  duty  of  defendant's  engi- 
neer to  have  observed  the  movements  of  the  child  before  it 
actually  got  on  the  track,  and  in  this  they  were  erroneous. 
The  fourth  instruction  for  defendant  gives  to  the  conduct  of 
the  engineer  in  looking  at  and  speaking  to  the  young  men  in 
question  as  he  passed  them  the  character  of  duty  to  see  that 
they  had  escaped  danger.  But  the  evidence  of  the  engineer 
himself  was  that  he  saw  the  young  men  move  away  from  the 
place  of  danger  readily  on  the  sounding  of  the  alarm  signals 
when  he  was  down  by  the  water  tank,  so  that  by  the  time  he 
reached  them  he  was  under  no  duty  to  give  them  any  further 
attention.  The  defendant's  fifth  instruction  lays  down  an 
abstract  principle  applicable  to  persons  of  discretion  walking 
or  running  on  a  platform  paralleling  a  railroad  track,  but  it 
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has  no  application  to  a  child  si  years  old.  Nor  does  the  evi- 
dence justify  the  hypothesis  of  a  sudden  and  unexpected  rush 
of  a  spectator  in  front  of  a  moving  train.  This  child  ran  50 
feet  diagonally  across  the  platform  towards  the  track,  and  her 
manner  and  course  indicated  that  she  was  aiming  to  reach 
the  trunk  platform  on  the  other  side  of  the  track.  The  sixth 
and  seventh  instructions  are  liable  to  the  same  criticism.  We 
see  no  valid  objection  to  defendant's  eleventh  instruction. 
Whilst  there  was  no  express  evidence  that  the  mother  permitted 
the  child  to  be  at  the  depot  unattended,  yet  the  fact  that  the 
child  was  there  unattended  is  a  circumstance  which  the  jury 
might  consider  with  any  other  evidence  that  might  be  in  the 
case  bearing  on  the  question  of  whether  the  mother  had  so 
permitted.  Defendant's  twelfth  instruction  goes  to  the  length 
of  telling  the  jury  that  the  defendant's  engineer  was  not  bound 
to  observe  the  child  while  running  on  the  platform  in  a  north- 
west direction  approaching  the  track,  nor  to  check  the  speed 
of  the  engine,  as  he  had  a  right  to  presume  the  child  would 
stop  on  the  platform  before  reaching  or  attempting  to  cross 
the  track.  That  would  be  a  proper  declaration  of  law  appli- 
cable to  the  person  of  mature  years,  but  is  wholly  inapplicable 
to  a  child  of  si  years.     7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  405. 

2.  The  ruling  on  the  evidence  was  also  error.  The  plain- 
tiffs sought  to  ask  the  defendant's  expert  witness — a  locomo- 
tive engineer — what  was  the  proper  thing  for  an  engineer  in 
the  position  of  the  one  in  charge  of  this  engine  to  do  if  he  had 
seen  a  child  approach  the  track  as  though  it  was  going  on ;  but 
the  court  modified  the  question  so  as  to  make  it  ask,  if  an 
engineer  should  see  a  child  running  on  a  public  platform, 
where  there  were  a  lot  of  people,  whether  he  would  naturally 
feel  that  it  was  goine  on  the  track,  or  that  it  would  be  taken 
care  of,  or  would  take  care  of  itself.  The  question,  as 
modified,  left  out  of  view  the  direction  in  which  the  child 
was  running,  and  assumed  that  the  people  there  were  in  a 
position  near  enough  to  the  child  to  rescue  it,  or  that  the 
child  has  sufficient  discretion  to  take  care  of  itself;  neither  of 
which  assumptions  were  justified. 

For  the  errors  above  mentioned  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  circuit  court  to  be  retried 
according  to  the  law  as  herein  expressed.     All  concur. 

Dysart  &  Mitchell  and  Chas.  P.  Hess,  for  appellants. 
Geo.  S.  Grover,  for  respondent. 

PER  CURIAM.  The  foregoing  opinion  by  VALLIANT, 
J.,  in  division  No.  i  is  adopted  as  the  opinion  of  the  court  in 
banc.  BURGESS,  C.  J.,  BRACE,  MARSHALL,  GANTT, 
and  VALLIANT,  JJ.,  concur.  SHERWOOD  and  ROBIN- 
SON, JJ.,  dissent.  The  court  is  of  the  opinion,  however,  that 
the  instructions  given  for  the  plaintiffs  should  be  modified  in 
the  following  particulars,  viz. :  Instruction  2,  instead  of  say- 
ing that,  after  the  engineer  saw  that  the  young  men  had  moved 
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off  the  track  into  a  position  of  safety,  ''then  it  was  his  doty 
to  be  on  the  lookout  for  the  safety  of  persons  on  the  depot 
platform/'  it  should  say  then  it  was  his  doty  to  be  on  the 
lookout  in  the  direction  in  which  his  engine  was  moving. 
Instruction  4,  the  words  ''or  other  servants  of  the  defendant" 
should  be  omitted.  Instruction  5,  so  much  of  the  sentence  as 
reads,  "and  the  defendant's  engineer  or  other  employees  saw 
her,  or  could  have  seen  and  known  of  her  design  and  peril  by 
the  exercise  of  ordinary  care,  in  time  to  have  avoided  the 
injury,  and  saved  her  life,'*  etc.,  should  be  changed  to  read, 
"and  the  defendant's  engineer  saw  her,  or  by  the  exercise  of 
ordinary  care  would  have  seen  her,  in  time  to  have  avoided 
the  injury,  and  saved  her  life,"  etc. 


Gray  v.  St.  Paul  City  Ry.  Co. 

{Supreme  Court  0/  Minnesota^  Oct,  j/,  1902,) 

[91  N.  W.  Rep.  1106.] 

Accident  at  Crossing— Duty  of  Motorman  to  Look  Out  for  Children.* 
Where  street  railway  tracks  occupy  a  street  at  the  foot  of  an  incline 
which,  in  conjunction  with  other  streets,  forms  a  system  of  crossing's 
in  a  populous  part  of  the  city,  it  is  the  duty  of  the  motorman  in  charge 
of  a  car  coming-  down  the  grade  to  keep  a  lookout  for  young  children 
approaching  the  crossings  or  standing  near  the  tracks,  and  to  take 
reasonable  precaution  to  prevent  injury  to  them,  by  sounding  the 
gong,   checking  the  speed  of  the  train,  and  holding  it  under  control. 

Duty  of  Those  in  Charge  of  Street  Cars  to  Avoid  Obstructions — 
Ord  i  nance,  f 
A  certain  ordinance  reads  as  follows  :  *'No  person  having  the  control 
of  the  speed  of  a  street  railway  car  passing  in  a  street  shall,  on  the 
appearance  of  any  obstruction  to  his  car,  fail  to  stop  the  car  in  the 
shortest  time  and  space  possible'':  held^  this  ordinance  is  not  unrea- 
sonable, in  that  it  requires  the  stopping  of  the  car  without  regard  to 
the  safety  of  the  train  and  the  persons  therein.  It  is  no  more  than  a 
declaration  of  the  law,  and  only  requires  the  persons  in  charge  of  the  car, 
upon  the  appearance  of  an  obstruction,  to  stop  the  car  as  soon  as 
possible  under  the  circumstances,  with  due  regard  for  the  safety  of 
the  passengers. 

Assignments  of  Error. 
Other  assignments  of  error  considered,  and  held  to  be  not  well  taken. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,   Ramsey  county;  Kelly,  Judge. 

Action  by  Henry  M.  Gray,  as  administrator  of  the  estate  of 
Charles  H.  Gray,  deceased,  against  the  St.  Paul  City  Railway 
Company.  Verdict  for  plaintiff.  From  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     AfBrmed. 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
injuring  children,  see  note  appended  to  Sample  v.  Consolidated  Light 
&  Ry.  Co.  (W.  Va.),  1  R.  R.  R.  380,  24  Am.  <&  Kng.  R.  Cas.,  N.  S.,  380. 

f  As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  persons,  animals,  or  vehicles,  see  note  appended  to 
Robinson  v.  Louisville  Ry.  Co.  (C.  C.  A.),  1  R.  R.  R.  838,  24  Am.  &, 
£/ng.  R.  Cas.,  N.  S.,  838. 
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Mann  &  Thysfeson,  for  appellant. 

S.  P.  Crosby  and  Chas.  N.  Dobs,  for  respondent. 

LEWIS,  J.  At  tbe  foot  of  Oakland  avenue,  in  tbe  city  of 
St.  Paul,  Ramsey  street,  Oakland  avenue.  Pleasant  avenue, 
and  Garfield  street  cross  eacb  otber ;  and  Oakland  avenue 
runs  up  a  steep  incline,  on  a  g^rade  of  3.66  feet  per  100,  and  is 
occupied  by  defendant's  street  railway  system,  consisting  of 
double  tracks,  and  'at  the  foot  of  the  grade  the  tracks  turn 
upon  a  curve  in  Ramsey  street.  The  crossings  are  in  a 
populous  part  of  the  city,  and  in  frequent  use.  On  the  19th 
day  of  January,  1901,  at  about  3  o'clock  in  the  afternoon, 
Charles  H.  Gray,  an  infant,  S  years  and  9  months  of  age,  was 
struck  by  one  of  defendant's  cars  at  or  near  the  crossing  on 
the  south  side  of  Ramsey  street  at  its  intersection  with  Gar- 
field street,  and  received  injuries  from  which  he  died.  This 
action  is  brought  by  the  administrator  to  recover  damages 
for  the  boy's  death.  At  the  trial  below,  plaintiff  recovered  a 
verdict  of  $2,750.     Defendant  appealed. 

First.  Was  there  any  evidence  reasonably  tending  to  show 
that  defendant  was  guilty  of  negligence?  Second.  Was  error 
committed  by  the  court  in  giving  certain  instructions  to  the 
jury?  Third.  Was  a  certain  ordinance  of  the  city  admissible 
in  evidence?  Fourth.  Did  the  court  err  in  permitting  testi- 
mony to  be  received  as  to  the  distance  the  car  ran  after  the 
accident  ? 

I.  The  charge  of  negligence  against  the  defendant  is  as  fol- 
lows: The  deceased,  in  company  with  a  little  girl  about  nine 
years  of  age,  had  left  his  home,  on  the  north  side  of  Ramsey 
street,  in  order  to  go  to  a  store  on  the  other  side  of  the  street 
car  tracks ;  and  as  the  children  approached  the  tracks  the 
motorman  of  the  car  coming  down  the  Oakland  avenue  grade 
could  have  seen  the  children,  and  should  have  anticipated  that 
they  would  either  attempt  to  cross  the  tracks  ahead  of  the 
car,  or  that  they  would  be  in  such  close  proximity  as  to  be  in 
danger,  and  that  under  such  circumstances  it  was  the  duty  of 
the  motorman  to  have  had  his  car  under  control,  and  checked 
its  speed.  That  the  car  came  down  the  hill  at  a  rapid  rate, 
and  crossed  Garfield  street  without  giving  any  signal,  and  in 
consequence  the  boy  was  struck.  According  to  the  testimony 
of  the  little  girl,  Eleanor  Lynch,  she  and  the  little  boy  came 
down  the  sidewalk  on  the  north  side  of  Oakland  avenue, 
skipping  alone  until  they  reached  the  curb,  and  then,  hand  in 
hand,  walked  towards  the  car  tracks  to  cross  the  street.  That 
she  saw  a  west-bound  car  going  up  the  hill,  and  that  they 
walked  on  until  they  came  upon  the  north  track,  and  reached 
that  point  just  as  the  fender  of  the  front  car  of  the  east-bound 
train  passed  them,  and  she  told  the  little  boy  to  look  out  for 
the  car;  but  he,  excited  over  a  runaway  which  had  occurred 
on  Ramsey  street,  pulled  his  hand  away  from  her  and  ran 
towards  the  passing  train,  and  was  struck  by  the  platform  of 
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the  second  car.  Another  witness,  who  was  in  the  front  car  of 
the  train,  testified  that  as  the  car  approached  the  crossing 
she  looked  oat  over  her  shoulder,  and  noticed  the  children 
running  in  the  street  towards  the  car,  and  that  they  stopped 
on  the  north  track  jast  as  she  passed  them.  Several  witnesses 
testified  to  the  speed  at  which  the  car  was  running ;  some  say- 
ing it  was  running  rapidly ;  one  stating  that  it  was  going  as 
fast  as  a  horse  would  ordinarily  trot ;  and  several  witnesses 
testified  that  they  heard  no  gong  ring  at  that  crossing, 
although  they  were  in  positions  to  hear  it.  Witnesses  testified 
that  the  car  did  not  stop  at  Garfield  street,  but  finally  stopped 
at  a  distance  of  from  120  to  160  feet  east  of  -the  place  where 
the  boy  was  struck.  Other  witnesses  testified  that  the  car 
stopped  at  Garfield  street  to  take  on  a  passenger,  and  that  it 
was  running  slowly  when  it  struck  the  boy.  Th)e  vision  of 
the  motorman  as  the  car  came  down  the  incline  was  unob- 
structed, and  the  children  might  have  been  seen,  not  only  as 
they  walked  along  Oakland  avenue,  but  as  they  approached 
the  tracks  upon  the  crossing.  The  motorman  testified  that  he 
saw  some  children  upon  the  north  side  of  Oakland  avenue,  as 
he  was  going  down  the  grade,  but  that  he  did  not  look  to  the 
left  as  he  approached  the  crossing,  and  did  not  know  whether 
the  children  he  saw  were  this  little  boy  and  girl.  In  view  of 
*  this  testimony,  we  think  it  was  a  question  of  fact,  for  the 
jury  to  pass  upon,  whether  or  not,  under  the  circumstances, 
the  persons  in  charge  of  the  car  were  in  the  exercise  of  such 
care  as  should  be  exercised  at  a  crossing  of  that  character 
under  such  circumstances.  If  it  was  true  that  the  train  came 
down  the  grade  at  a  rapid  rate,  and  crossed  Garfield  avenue 
without  giving  any  signals  or  slowing  up,  and  the  motorman 
did  not  look  to  see  whether  any  persons  were  approaching  the 
crossing  at  that  point,  then  we  think  the  jury  were  justified  in 
holding  the  defendant  guilty  of  negligence.  In  the  decision 
of  this  case  we  assume  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  deceased,  or  the  little  girl  in  charge 
of  him,  or  of  the  parents.  The  boy  was  non  sui  juris,  and 
that  question  is  eliminated  by  concessions  of  defendant.  It 
can  make  no  difference  that  the  front  part  of  the  car  had 
passed  the  children,  and  that  the  boy  came  in  contact  with 
the  second  part  or  rear  of  the  train,  for  the  evidence  tended 
to  show  that  tbey  were  either  standing  in  close  proximity  to 
the  cars  at  tbe  time  the  motorman  passed  them,  or  that  they 
were  approaching  it  with  the  intent  of  crossing  the  track, 
either  upon  a  walk  or  running.  It  was  for  the  jury  to  say 
whether  it  was  reasonably  to  be  apprehended  that  such  young 
children  might  run  into  or  come  in  collision  with  the  car  as 
it  was  passing.  In  Strutzel  v.  Railway  Co.,  47  Minn.  543t  SO 
N.  W.  690,  the  children  were  unlawfully  crossing  the  street; 
but  certainly  no  less  degree  of  care  would  be  required  from 
the  railway  company  in  a  case  where  an  injured  person  was 
lawfully  possessed  of  the  street. 
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2.  In  the  course  of  the  coart's  charge  the  following  language 
was  used:  ^'Bat  on  the  other  hand,  yon  are  instructed  that 
it  is  the  duty  of  the  motorman  to  keep  a  reasonable  lookout 
for  children  or  others  that  may  be  not  only  on,  but  in  a  dan- 
gerous proximity  to,  the  tracks,  in  the  operation  of  its  cars 
on  the  streets ;  and  if  you  find  from  all  the  evidence  that  the 
motorman  in  this  case,  in  the  exercise  of  reasonable  diligence 
and  care,  should  have  seen  the  child  or  children  sufficiently 
near  the  track  to  have  caused  a  man  of  reasonable  prudence 
to  believe  that  the  child  might  be  injured,  *  *  *  then  it 
was  the  duty  of  such  motorman  to  have  so  operated  said  car 
as  to  prevent  the  injury,  or  such  threatened  injury,  if  the  same 
could  have  been  prevented  by  the  exercise  of  reasonable  care. " 
Exception  is  taken  to  this  part  of  the  charge  upon  the  ground 
that  it  assumes  the  children  were  standing  upon  the  track,  or 
so  dangerously  near  to  it  that  the  motorman  should  have  dis- 
covered them.  The  first  part  of  the  charge  states  the  prop- 
osition in  the  abstract,  but  we  do  not  think  the  remainder  of 
the  charge  is  susceptible  of  the  criticism  made.  It  does  not 
merely  assume  that  the  children  were  standing  in  a  dangerous 
place,  but  its  more  natural  import  is  that  if  the  children  were 
in  a  dangerous  position,  and  the  motorman  could  have  seen 
they  by  the  mere  exercise  of  reasonable  care,  then  it  was  his 
duty  to  use  reasonable  diligence  in  preventing  an  injury. 
However,  if  the  language  of  the  court  was  susceptible  of  the 
meaning  put  upon  it  by  defendant,  and  likely  to  mislead  the 
jury,  it  was  the  duty  of  counsel  to  call  the  court's  attention  to 
it  at  the  time. 

3.  Ordinance  Mo.  893  of  the  city  of  St.  Paul  was  introduced 
in  evidence  against  defendant's  objection.  The  ordinance 
reads  as  follows:  ''No  person  having  the  control  of  the  speed 
of  a  street  railway  car  passing  in  a  street  shall,  on  the  appear- 
ance of  any  obstruction  to  his  car,  fail  to  stop  the  car  in  the 
shortest  time  and  space  possible."  The  objection  is  that  the 
ordinance  is  unreasonable,  in  that  it  requires  the  person  in 
charge  of  a  street  car  to  stop  it  under  all  circumstances, 
without  regard  to  the  safety  of  the  train  or  persons  therein. 
This  ordinance,  when  given  a  reasonable  construction,  is  no 
more  than  a  declaration  of  the  law,  and  its  meaning  is  very  evi- 
dent. No  more  is  required  than  that  the  person  in  charge  of 
a  train  shall,  upon  the  appearance  of  any  obstruction,  stop 
his  car  as  soon  as  possible  under  the  circumstances,  with  due 
regard  for  the  safety  of  the  passengers. 

4.  A  witness  was  permitted  to  testify  that  the  car  ran  a 
certain  distance  after  the  accident.  This  was  proper  as  bear- 
ing upon  the  general  conduct  and  control  of  the  train  as  it 
came  down  the  hill  and  passed  the  crossing,  even  though  the 
motorman  made  no  effort  to  stop  the  car  until  signaled  to  do 
so  by  the  conductor,  for  the  bearing  it  might  have  upon 
whether  the  train  stopped  at  the  Garfield  street  crossing,  and 
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whether  the  motorman  slowed  ap,  or  kept  a  proper  lookout 
for  persons  approaching  the  crossings. 

S.  While  the  amount  of  damaRes,  as  fonnd  by  the  ]ory» 
would  seem  to  be  somewhat  large,  considering  the  age  of  the 
child,  yet  we  are  not  disposed  to  disturb  it,  since  it  appears 
from  the  record  that  this  is  the  second  trial  of  this  action, 
and  that  two  juries  have  returned  the  same  verdict.  A  verdict 
for  a  greater  amount  was  sustained  in  O'Malley  v.  Railway 
Co.,  43  Minn.  289,  45  N.  W.  440. 

Order  afBrmed. 

Raleigh  Hosiery  Co.   et  al.  v.  Raleigh  &  G.  R.   Co.  et  al. 

{Supreme  Court  of  North  Carolina^  Nov.  11^  ipo2,) 

[42  S.  E.  Rep.  602.] 

Fires  Set  by  Locomotives — Presumption  of  Negligence.* 

Where,  in  an  action  against  a  railroad  company  for  loss  by  fire,  it  is 
proved  that  the  fire  was  communicated  by  one  of  defendant's  eng^ines^ 
a  presumption  of  negflig^ence  arises  therefrom  ;  and  the  burden  is  then 
shifted  to  defendant  to  show  that  it  used  approved  appliances,  and  that 
the  damage  was  from  some  extraordinary  cause,  beyond  defendant's 
control. 

Same — Fuel. 

In  an  action  agfainst  a  railroad  company  for  damag'es  from  fire 
caused  by  sparks  emitted  from  an  engfine,  an  instruction  that,  if  the 
use  of  anthracite  coal  lessened  the  dang'er  of  throwing^  sparks  from  the 
smokestack,  it  would  be  neg^lig^ence  not  to  use  such  coal,  was  properly 
refused. 

Appeal  from  superior  court.  Wake  county;  Allen,  Judge. 

Action  by  the  Raleigh  Hosiery  Company  and  others  against 
the  Raleigh  &  Gaston  Railroad  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal.     Reversed. 

Battle  &  Mordecai,  Womack  &  Hayes,  Busbee  &  Busbee, 
and  Shepherd  &  Shepherd,  for  appellants. 
Day  &  Bell  and  F.  H.  Busbee,  for  appellees. 

DOUGLAS,  J.  This  was  an  action  originally  brought  by 
the  hosiery  company  to  recover  damages  for  losses  by  fire 
alleged  to  have  occurred  through  the  negligence  of  the 
defendants.  Upon  their  own  motion,  the  insurance  companies 
were  made  parties  plaintiff,  for  the  purpose  of  participating 
in  the  recovery  to  the  extent  to  which  they  may  have  paid  the 
losses.  The  determination  of  this  appeal  practically  depends 
upon  a  single  point, — whether  the  presumption  of  negligence 
arises  from  the  fact,  found  or  admitted,  that  the  defendant's 
engine  set  fire  to  the  property.  This  point  is  directly  decided 
in  Hygienic  Plate  Ice  Mfg.  Co.  v.  Raleigh  &  G.  R.  Co.,  122 
N.  C.  881,  29  S  E.  ^7S,  frequently  called  the  ^'Ice  Company 
Case,"  where  Furches,  J.,  speaking  for  a  unanimous  court, 
says  on  page  888,  122  N.  C,  and  page  i77.  29  S.  E. :    ^'When 

*See  Alabama  G.  S.  R.  Co.  v.  Taylor  (Ala.),  21  Am.  &  Eng.  R.  Cas., 
N.  S.,  135,  and  foot-note,  136. 
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the  orisrin  of  the  fire  is  fixed  on  the  defendant,  the  presump- 
tion then  arises  that  it  was  eailty  of  negligence,  and  the  bur- 
den rests  upon  it  to  show  that  it  used  approved  appliances  in 
the  operation  of  its  road  to  prevent  the  emission  of  sparks 
and  cinders,  or  that  the  damage  was  caused  by  some  extra- 
ordinary cause  over  which  defendant  had  no  control. ' '  Citing 
2  Shear.  &  R.  Neg.  §  676;  Lawton  v.  Giles,  90  N.  C.  374; 
Ellis  V.  Raihroad  Co.,  24  N.  C.  138;  Aycock  v.  Raikoad  Co., 
89  N.  C.  321.  To  these  authorities  may  be  added  Moore  v. 
Parker,  91  N.  C.  27s;  Haynes  v.  Gas  Co.,  114  N.  C.  203,  19 
S.  E.  344,  26  L.  R  A.  810,  41  Am.  St.  Rep.  786;  Wood,  Ry. 
Law,  1580;  2  Thomp.  Neg.  §§  2284,2285;  13  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  498.  Ellis'  Case,  cited  by  the  court  in 
Hygienic  Plate  Ice  Mfg.  Co.  v.  Raleigh  &  G.  R.  Co.«  supra,  is 
the  leading  case,  in  which  Gaston,  J.,  for  the  court,  lays 
down  the  rule  of  presumed  negligence  as  follows:  ''We  admit 
that  the  gravamen  of  the  plaintiff  is  damage  caused  by  the 
negligence  of  the  defendant.  But  we  hold  that  when  he  shows 
damage  resulting  from  their  act,  which  act,  with  the  exer- 
tion of  proper  care,  does  not  ordinarily  produce  damage,  he 
makes  out  a  prima  facie  case  of  negligence,  which  cannot  be 
repelled  but  by  proof  of  care,  or  of  some  extraordinary  acci- 
dent which  renders  care  useless.*'  In  Lawson,  Pres.  Ev., 
the  rule  is  thus  stated:  "Rule  19b.  But  when  the  thing  is 
under  the  management  of  the  defendant,  and  the  accident  is 
such  as  ordinarily  does  not  happen  if  those  who  have  its  man- 
agement use  proper  care,  a  presumption  of  negligence  arises 
from  the  happening  of  the  accident."  In  subsection  2  the 
author  says:  ''A.'s  property  is  destroyed  by  sparks  from  the 
locomotive  of  a  railroad  company.  The  presumption  is  that 
the  sparks  were  negligently  emitted."  Numerous  cases  are 
cited.  The  rule  in  Ellis'  Case  is  further  strengthened  by  the 
practically  universal  acceptance  of  the  principle  that  where 
a  particular  fact,  necessary  to  be  proved,  rests  peculiarly 
within  the  knowledge  of  a  party,  upon  him  rests  the  burden 
of  proof.  Selma,  R.  &D.  R.  Co.  v.  U.  S.,  139  U.  S.  560,  567, 
II  Sup.  Ct.  638,  31;  L.  Ed.  266;  Mitchell  V.  Railroad  Co.,  124 
N.  C.  236,  32  S.  E.  671,  44  L.  R.  A.  SIS;  Hinkle  v.  Railway 
Co.,  126  N.  C.  932,  938,  36  S.  E.  348,  78  Am.  St.  Rep.  685, 
and  cases  therein  cited.  The  condition  of  the  engine  was 
peculiarly,  and  in  fact  exclusively,  within  the  knowledge  of 
the  defendant. 

The  court  below  charged  the  jury  as  follows:  "If  the  jury 
should  find  from  the  evidence  that  the  fire  originated  from 
the  defendants'  engine,  this  would  not  of  itself  cast  the 
burden  on  the  defendants  to  prove  that  the  engine  was  prop- 
erly equipped  with  spark  arresters  and  skillfully  operated." 
In  this  there  was  substantial  error,  for  which  a  new  trial  must 
be  ordered. 

There  is  one  other  exception  which  we  will  briefly  notice. 
The  plaintiffs  requested  the  court  to  charge  as  follows:    "That 
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if  the  jury  shall  find  that  the  use  of  hard  or  anthracite  coal  in 
an  engine  lessens  the  danger  of  throwing  sparks  or  fire  from 
the  smokestack,  it  is  negligence  not  to  use  such  coal. ' '  This 
instruction  his  honor  properly  refused.  The  courts  have  no 
powers  of  legislation.  They  cannot  say  that  railroads  shall 
use  certain  fuel  or  appliances.  The  most  that  courts  can  say 
is  that  if  a  railroad  company  or  any  one  else  fails  to  use  such 
reasonable  care  in  the  selection  and  use  of  its  fuel  and 
machinery  as  a  man  of  ordinary  prudence,  dealing  with  his  own 
affairs,  and  having  a  due  regard  for  the  rights  and  safety  of  his 
fellow  men,  would  use,  then  such  failure  becomes  actionable 
negligence.  This  is  but  an  exemplification  of  the  ancient 
maxim,  "Sic  utere  tuo  ut  alienum  non  laedas.'*  We  are  not 
prepared  to  say,  as  a  matter  of  law,  that  a  man  of  ordinary 
prudence  would,  under  present  conditions,  adopt  the  use  of 
anthracite  coal  if  he  could  conveniently  burn  any  other  kind 
of  fuel. 
New  trial  

Chicago  Terminal  Transfer  R.  Co.  v.  Gruss. 

{Supreme  Court  of  Illinois ^  Dec,  i6,  igo2,) 

[65N.  B.   Rep.  693.] 

Accident  on  Track — Negligence  after  Discovery  of  Peril— Willfulness 
or  Wantonness. 

Where  defendant  backed  its  train  over  a  trestle  over  which  its  serv- 
ants knew  passeng-ers  were  passing-  with  intent  to  enter  the  train,  and 
a  brakeman  on  the  rear  car  saw  the  dang-er  to  plaintiff  on  the  trestle, 
and  warned  her  when  the  train  was  100  feet  distant,  bnt  made  no  effort 
to  stop  the  train  or  signal  the  engineer,  who  testified  that  he  could 
have  stopped  the  train  within  30  feet  after  having  received  a  sig-nal  to 
do  so,  and  plaintiff  was  struck,  it  was  a  question  for  the  jury  whether 
defendant's  servants  in  charg-e  of  the  train  were  guilty  of  willfulness 
or  wantonness. 

Same — Same — Same — Trespassers.  * 

That  plaintiff  who  was  injured  while  crossing  a  railroad  brid^e» 
was  a  trespasser,  was  immaterial,  where  the  evidence  established  that 
the  injury  was  willful  or  wanton. 

Same — Passengers  Walking  on  Bridge — Licensees  or  Trespassers. 

Wliere  a  large  number  of  passengers  on  an  excursion  train,  including' 
plaintiff,  walked  across  a  railroad  bridge  on  which  plaintiff  waa 
injured  by  being  struck  by  a  train,  and  returned  the  same  way,  whether 
plaintiff  was  on  the  track  by  the  implied  permission  of  the  railroad 
company  or  was  a  trespasser  was  a  question  for  the  jury. 

I  nstructions. 

Where  the  substance  of  instructions  refused  is  embodied  in  instruc- 
tions given,  such  refusal  is  not  error. 

Personal  I nj uries —  Damages — Elements. 

An  instruction  that,  in  determining  the  amount  of  damages  plaintiff 
is  entitled  to  recover,  the  jury  should  consider  the  nature  of  her  physi- 
cal injuries,  her  suffering  in  body  and  mind,  and  such  future  suffer- 
ing and  loss  of  health  as  plaintiff  has  sustained  or  will  sustain  by 

*As  to  the  care  due  trespassers  on  track,  see  foot-note  appended  to 
Brooks  V,  Pittsburg^h,  etc.,  Ry.  Co.  (Ind.) ,  1  R.  R.  R.  521,  24  Am.  &  Engr* 
R.  Cas.,  N.  S.,521. 
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reason  or  such  injuries,  her  loss  of  time  and  inability  to  work,  and 
moneys  necessarily  expended,  or  for  which  she  has  become  liable,  for 
doctors'  bills,  and  may  find  such  sum  as  under  the  evidence  will  be  a 
fair  compensation  for  the  injuries  plaintiff  has  sustained  or  will  sus- 
tain, so  far  as  such  damag^es  and  injuries  are  claimed  in  the  declaration, 
is  proper. 

Appeal  from  appellate  conrt,  First  district. 

Action  by  Agnes  Grass  against  the  Chicago  Terminal  Trans- 
fer Raihroad  Company.  From  a  judgment  in  favor  of  plain- 
tiff, affirmed  by  the  appellate  conrt  (102  111.  App.  439)» 
defendant  appeals.     Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  appellate  court 
affirming  a  judgment  for  $6,000  recovered  by  appellee  in  the 
superior  court  of  Cook  county  for  personal  injuries.  On  June 
25,  1899,  Agnes  Gruss,  the  appellee,  who  was  then  about  16 
years  of  age,  became  a  passenger  on  one  of  the  trains  of  the 
appellant,  the  Chicago  Terminal  Transfer  Railroad  Company, 
at  Chicago,  to  go  to  Blue  Island,  she  having  purchased  a  round- 
trip  ticket  for  an  excursion,  it  being  a  Sunday  excursion  to 
Blue  Island  and  Calumet  Grove,  near  by.  The  train  was 
crowded  with  passengers,  and  when  it  reached  the  depot  at 
Blue  Island  a  great  many  of  the  passengers,  appellee  among 
them,  went  south  over  a  trestle  railroad  bridge  to  said  grove, 
some  distance  south  of  the  bridge,  the  gate  to  which  grove 
opened  on  the  railroad  right  of  way.  This  bridge  was  about 
250  feet  long,  and  at  least  from  12  or  20  feet  high,  with  no 
planking  on  it,  there  being  only  the  rails  laid  on  the  ties,  and 
persons  passing  over  the  bridge  were  obliged  to  walk  across 
the  ties.  About  5  o'clock  the  appellee,  with  many  others, 
started  back  to  the  depot  and  across  the  bridge  to  take  the 
train.  The  evidence  tended  to  prove  that  the  trainmen  knew 
that  the  passengers  were  returning  to  the  train  over  this 
bridge.  A  number  crossed  over  and  boarded  the  train  before 
it  began  to  move  backward  over  the  bridge.  After  appellee 
and  others  had  begun  crossing  the  bridge,  the  train,  which 
had  been  standing  about  i  $0  feet  from  the  north  end  of  the 
bridge,  started  to  back  toward  and  across  the  bridge  at  a 
speed  of  from  2  to  10  miles  an  hour,  as  testified  to  by  different 
witnesses.  Charles  De  Land,  a  brakeman  and  witness  for 
appellant,  testified  that  he  was  on  the  rear  platform  as  the 
train  backed  towards  the  bridge;  that  when  it  started  he 
cleared  the  platform  of  passengers  to  give  him  room,  thinking 
he  might  want  to  use  it ;  that  the  train  stopped  within  about 
100  feet  of  the  bridge,  and  then  started  again ;  that  just  as  the 
train  reached  the  bridge  he  saw  appellee  and  others  on  the 
bridge,  and  that  she  was  about  the  middle  of  the  bridge, 
about  so  feet  away,  when  he  first  noticed  her  particularly ; 
that  she  turned  and  ran  back  about  $0  feet,  while  the  train 
was  gaining  on  her,  and  then  stopped,  and  he  attempted  to 
signal  the  engineer  to  stop  the  train,  but  could  not,  on  account 
of  the  crowd.    The  train  ran  back  about  3$  feet  after  striking 

SRRR— 45 


706        Vol  5  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S 

Chicago  Terminal  Transfer  R.  Co.  v.  Grtisa 

appellee  before  it  stopped.  John  Kotoski,  a  young  man, 
attempted  to  help  appellee  to  get  off  the  track,  but  there  was 
not  room  enough  on  the  bridge  outside  of  the  track  for  the 
cars  to  pass  them,  and  they  were  both  knocked  off  and  injured. 
The  action  was  the  same  as  that  in  which  said  Kotoski 
obtained  judgment  in  Railroad  Co.  v.  Kotoski,  65  N.  E.  350, 
but  this  case  was  tried  at  a  later  term,  and  there  was  some- 
difference  in  the  evidence.  No  bell  or  whistle  was  sounded, 
but  De  Land  testified  that  he  whistled  with  his  mouth  all  the 
way  back.  The  engineer  testified  that  he  could  have  stopped 
the  train  within  30  feet,  but  that  he  got  no  signal.  The 
declaration  charged  in  some  of  the  counts  that  the  injury  was 
caused  by  the  negligence  of  the  appellant,  in  the  usual  form, 
and  in  others  that  the  injury  was  willfully  and  wantonly  in- 
flicted. 

Jesse  B.  Barton,  for  appellant. 

John  F.  Waters  and  Johnson  &  Pegler,  for  appellee. 

CARTER,  J.  (after  stating  the  facts).  We  are  of  the  opin- 
ion that  the  evidence  tended  to  prove  that  appellant  was 
guilty  of  wantonly  backing  its  train  against  the  appellee  and 
injuring  her,  as  charged  in  the  declaration.  It  appears  that 
the  train  ran  back  a  distance  of  100  feet  after  the  brakeman 
had  discovered  and  knew  her  perilous  position  on  the  bridge. 
As  the  engineer  testified,  he  could  have  stopped  the  train 
within  30  feet  after  having  received  a  signal  to  stop.  It  was 
a  question  for  the  jury,  under  all  the  circumstances  in  evi- 
dence, whether  appellant's  servants  in  charge  of  the  train  were 
guilty  of  willfulness  or  wantonness  or  not.  If  they  were,  the 
liability  of  the  appellant  would  follow,  whether  appellee  was 
a  trespasser  or  not  in  going  upon  the  bridge.  Martin  v. 
Railway  Co.,  194  111.  138,  62  N.  E.  599,  and  cases  cited.  The 
instruction  to  find  for  the  defendant  was  properly  refused. 

Under  the  charge  of  negligence  merely,  the  court  refused 
to  give  an  instruction*  declaring,  as  a  matter  of.  law,  that 
appellee  was  a  trespasser.  There  was  evidence  that  a  large 
number  of  the  passengers  on  this  particular  excursion  train 
walkeH  across  the  bridge  after  they  arrived  at  Blue  Island,  and 
that  they  returned  the  same  way.  Whether  appellee  was  on 
the  track  by  an  implied  permission  of  appellant,  or  was  a  tres- 
passer, was,  under  the  circumstances,  a  question  for  the  jury 
to  decide,  under  proper  instructions  from  the  court.  A  num- 
ber of  instructions  on  this  question  were  given  for  appellant, 
leaving  the  question  to  the  jury.  There  was  no  error  in  re- 
fusing to  give  the  instruction  that  she  was  a  trespasser.  The 
substance  of  the  other  instruction  asked  by  appellant  and 
refused  is  embodied  in  the  instructions  that  were  given. 

Appellant  objected  to  the  giving  of  the  sole  instruction  that 
was  given  for  appellee.  This  instruction  related  solely  to  the 
question  of  damages,  and  is  almost  identical  with  plaintiff's 
third  instruction,  set  out  in  full  in  Railway  Co.  v.  Brown,  193 
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111.  274,  6i  N.  E.  1093 ;  and  the  same  objectioo  is  now  areed 
against  it  that  was  urged  in  that  case.  The  same  instruction, 
in  substance,  has  been  before  this  court  a  number  of  times, 
and  has  uniformly  been  approved.  Railway  Co.  v.  Brown, 
supra,  and  cases  cited. 

Finding  no    error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Beerman  v.  Union  R.  Co. 

{Supreme  Court  of  Rhode  Island^  July  2y  ipo2,) 

[52  Atl.  Rep.  1090.] 

Street  Railway  Crossing — Negligence — Track — Duty  to  Loolc.* 

Where  a  man  driving  a  very  gentle  horse,  hitched  to  a  light  wagon, 
in  a  locality  with  which  he  was  familiar,  on  a  street  which  crossed  an 
electric  railway,  drove  out  of  said  cross  street  and  up  to  the  track  af,  a 
slow  trot,  and  without  chang-e  of  the  rate  of  speed  until  the  instart  the 
horse  was  struck  by  a  rapidly  approaching  car,  which  the  driver  had 
not  seen,  though  he  could  have  seen  it  in  ample  time  to  have  stopped 
had  he  looked,  he  was  sfuilty  of  negligence,  and  could  not  recover  for 
the  injury  so  sustained,  even  thoug-h  the  motorman  was  also  neglii^ent 
in  failing  to  ring  the  bell ;  the  rule  requiring  a  man  to  look  before  cross- 
ing a  steam  railway  being  equally  applicable  to  an  electric  railway. 

Action  by  Joseph  Beerman  against  the  Union  Railroad 
Company.  Heard  on  petition  of  the  plaintiff  for  new  trial 
after  a  verdict  for  defendant.     Petition  denied. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
ROGERS.  JJ. 

James  A.  Williams,  for  complainants. 
David  S.  Baker,  for  defendant. 

ROGERS,  J.  This  is  the  plaintiff's  petition  for  a  new 
trial  after  a  nonsuit  in  an  action  on  the  case  for  negligence 
growing  out  of  a  collision  between  the  plaintiff's  carriage  and 
the  defendant's  electric  carat  the  corner  of  Camp  and  Lippitt 
streets,  in  the  city  of  Providence.  The  evidence  showed  that 
on  July  28,  1899,  the  plaintiff  lived  on  Lippitt  street,  a  little 
west  of  Camp  street,  and  but  a  short  distance  from  the  place 
of  the  accident,  with  which  location  and  the  running  of  the 
defendant's  cars  he  was  thoroughly  acquainted,  having  been 
in  the  habit  of  driving  over  the  same  at  frequent  intervals; 
that  on  said  last-mentioned  date,  between  6  and  7  o'clock  in 
the  evening,  he  was  on  his  way  home  from  Pawtucket  in  an 
open  two-seated  carriage,  containing  his  wife  and  a  child  on 
the  rear  seat,  and  a  gentleman  friend,  a  child,  and  himself  on 
the  front  seat ;  that  he  was  driving  down  Lippitt  street,  and 
approaching  Camp  street  from  the  eastward,  said  streets  run- 

*As  to  the  duty  to  stop,  look,  and  listen,  before  crossing  street  rail- 
way tracks,  see  foot-note  appended  to  Pieper  v.  Union  Traction  Co.  of 
Philadelphia  (Pa.),  2R.  R.  R.  811,25  Am.  A  Bng.  R.  Cas.,  N.  S.,  811 ; 
Chisholm  v,  Seattle  Electric  Co.  (Wash.),  1  R.  R.  R.  635,  24  Am.  &  Eng. 
R.  Cas.,  N.  S.,  635. 
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nins  practically  alright  angles  with  one  another;  that  his 
horse  was  a  big»  heavy  one,  very  gentle,  and  quite  old,  as  he 
was  ''pretty  old"  when  plaintiff  bought  him  six  years  before 
the  accident;  that  he  was  driving — in  his  own  words — ''not 
very  fast,  jast  simply  jogging  alone»  trotting  slowly ;  that  is 
the  only  way  that  horse  can  go;"  that  he  was  holding  the 
reins  very  tight  going  down  hill,  as  it  is  a  descending,  but 
not  a  steep,  grade  there ;  that  he  occupied  the  right  side  of  the 
front  seat,  and  the  carriage  was  on  the  right  side  of  Lippitt 
street,  as  he  approached  from  the  east  towards  Camp  street ; 
that  on  the  right  or  northeast  corner  of  Lippitt  and  Camp 
streets  was  a  high,  close  board  fence  on  the  street  line,  which 
would  obscure  his  view  of  a  car,  if  one  should  be 
coming  along  the  Camp  street  track  from  the  northward,  until 
he  got  near  enough  to  Camp  street  to  look  by  the  fence ;  that 
ahouse  stood  on  the  street  line  on  the  left-hand  side  or  south- 
east corner;  that  the  east  sidewalk  on  Camp  street  was  12 
feet  wide,  and  that  it  was  12  feet  from  the  curbstone  to  the 
east  rail  of  the  track.  The  plaintiff  in  his  direct  examination 
described  the  occurrence  of  the  accident  substantially  in  this 
wise:  "I  was  driving  along  on  Lippitt  street  on  the  east  side 
of  Camp  street,  and  as  I  reached  the  corner  of  Lippitt  and 
Camp  streets  I  turned  my  head  to  my  right  just  to  look  out 
for  the  car  up  Camp  street.  At  that  time  my  horse  was  very 
close  to  the  track.  In  the  meantime  I  looked  to  the  left«  and 
there  was  no  bell  ringing;  I  never  heard  it  At  that  time  the 
horse  got  struck  by  an  electric  car,  which  ran  very  fast,  and 
dragged  the  horse  along,  throwing  us  out  That  is  as  far  as 
I  remember  about  the  accident"  It  also  appeared  that  when 
the  plaintiff  first  saw  the  car  it  must  have  been  about  30  feet 
off,  and  that  the  horse  was  probably  two  feet  from  the  track ; 
that  after  he  saw  the  car  he  jerked  the  reins  up,  in  order  to 
draw  the  horse  back  and  avoid  an  accident ;  that  the  car  was 
running  at  such  a  speed  he  did  not  have  enough  time  to  cross 
the  track,  and  so  he  pulled  his  horse  back;  but  it  was  too  late. 
In  cross-examination  the  plaintiff  swore  as  follows:  "Q.  V^en 
you  got  to  Lippitt  street;  you  were  coming  down  there,  you 
say,  on  a  jog  trot?  A.  Yes,  sir.  Q.  You  trotted  all  the  way 
down  Lippitt  street  until  the  horse  was  hit?  A.  Yes,  sir. 
Q.  When  you  got  down  to  Lippitt  street  you  kept  going  right 
along,  and  you  looked  up  over  the  fence  when  you  went  along, 
and  saw  that  no  car  was  coming  down  on  the  right-hand  side? 
A.  I  didn't  look  over  the  fence;  I  was  on  the  side  of  the 
fence.  Q.  I  don't  understand  you.  You  had  got  down  so 
you  looked  past  the  fence?  A.  No;  not  past  the  fence,  I 
looked  down  the  street.  Q.  You  didn't  look  over  the  fence? 
A.  No.  Q.  You  waited  until  you  got  by  the  fence,  and  turned 
your  head?  A.  Yes,  sir.  Q.  And  immediately  you  turned 
and  looked  up  to  the  left  you  were  hit, — when  you  looked  to 
the  left,  the  car  was  upon  you.  I  understand  you  to  say  the 
accident  was  inevitable  then,  and  neither  of  you  could  get 
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away;  that  is  right?  A.  I  gaess  yoa  heard  my  statement  be- 
fore. Q.  That  is  the  statement  yoa  made  before,  is  it  not? 
A.  Yes,  sir.  Q.  Let  me  repeat  that  When  yon  got  by  the 
corner  of  the  fence,  yon  were  quite  a  way  by  the  corner  of  the 
fence  when  yon  looked  ap  ?  A.  I  was  between  the  fence  and 
the  track.  Q.  When  you  looked  up?  A.  Yes,  sir.  Q.  Your 
horse  was  going  all  the  time  when  you  looked  to  the  right, 
and  didn't  see  the  car  coming  down?  A.  No,  sir.  Q.  You 
looked  to  the  left  then,  and  your  horse  was  going  all  the  time? 
A.  No;  when  I  looked  to  the  right  the  horse  was  going,  but 
when  I  looked  to  the  left  I  jerked  him  up.  Q.  When  you 
looked  to  the  right  your  horse  was  going,  and  when  you 
looked  to  the  left  the  car  was  upon  you?  A.  Yes,  sir. 
Q.  How  near  to  you?  A.  Very  close.  Q.  So  close  an  acci- 
dent was  inevitable?  A.  Yes,  sir.  *  *  *  Q.  In  other 
words,  you  were  in  a  position  where  you  had  got  to  be  hit, 
wasn't  it,  no  doubt  about  that?  A.  In  a  position  I  had  to  be 
hit.  In  that  position  I  was.  Q.  You  were ;  a  turn  in  either 
direction  would  have  hit  you,  you  couldn't  turn  to  the  right 
or  to  the  left?  A.  No,  sir.  Q.  Nothing  for  you  to  do  but  to 
be  hit  under  those  circumstances?  A.  Yes,  sir.  *  *  * 
Q.  When  you  first  discovered  the  car,  where  was  your  horse's 
head?  A.  Close  to  the  track.  Q.  How  close?  A.  About  two 
feet.  Q.  He  was  trotting?  A.  He  was  going  slow  then. 
Q.  Going  right  straight  along,  you  say,  until  you  saw  the  car? 
A.  Yes,  sir.  Q.  Then  you  held  him  in  ?  A.  Yes,  sir.  Q.  He 
was  going  the  same  rate  right  straight  along  until  you  saw  the 
car  and  held  him  in?  A.  Yes,  sir.  Q.  Where  was  your  horse 
hit,— where?  A.  Right  on  the  hip. "  Mrs.  Beerman  testified 
that  the  car  was  about  half  a  yard  away  from  the  wagon  when 
she  first  saw  it.  When  the  plaintiff  rested  his  case  the  court 
nonsuited  him  on  the  defendant's  motion,  and  the  question  is, 
was  the  nonsuit  well  granted?  As  the  ordinances  of  the  city 
of  Providence  provide  that  every  person  having  the  control  of 
the  speed  of  a  street  railway  car  shall  keep  a  vigilant  watch 
for  all  teams,  carriages,  and  persons, — especially  children, — 
either  on  the  track,  or  moving  in  the  direction  of  the  track, 
and  shall  strike  a  bell  several  times  in  quick  succession  on 
approaching  any  such  team,  carriage,  or  person,  or  any  cross 
or  intersecting  street  (Ord.  of  Prov.  1899,  c.  43*  §  i*  psir.  iv, 
p.  125) ;  and,  as  the  evidence  tended  to  show  that  no  bell 
was  struck,  we  shall  assume  that  the  defendant  was  guilty 
of  negligence.  So  the  question  arises,  was  the  plaintiff  guilty 
of  contributory  negligence?  Inasmuch  as  this  case  involves 
the  relative  rights  and  duties  of  those  entitled  to  the  use  and 
enjoyment  of  the  public  streets,  it  is  a  matter  of  importance 
which  user  is  entitled  to  precedence  of  use  at  a  given  time, 
where  two  desire  to  use  the  same  place  at  the  same  time.  In 
the  case  at  bar,  a  one-horse  carriage,  going  at  a  slow  pace, 
so  slow  that  it  could  be  stopped  within  a  distance  of  a  very 
few  feet,  and  a  heavy  electric  street  car,  authorized  to  go 
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over  the  street  in  question  at  a  speed  not  faster  than  nine 
miles  an  hoar,  collide  when  approaching  one  another  through 
intersecting  streets.  Both  car  and  carriage  are  entitled  to  use 
the  streets,  but  the  different  purposes  for  which  they  are 
designed  place  them  under  very  unequal  conditions.  The 
car  is  designed  to  serve  a  quasi  public  use  as  a  carrier  of 
passengers  in  large  numbers  per  car,  and  for  that  reason  it  is 
necessarily  large  and  cumbrous.  It  is  also  allowed,  in  serv- 
ing the  public  requirements,  to  go  at  a  high  speed,  and  hence 
it  is  permitted  to  travel  in  grooves  or  on  tracks  to  aid  its 
speed  by  lessening  friction,  and  affording  a  smooth,  easy 
path.  Its  speed  is  allowed  to  greatly  exceed  that  of  an  ordi- 
nary carriage,  as  by  law  it  may  traverse  Camp  street  at  a  rate 
not  faster  than  nine  miles  an  hour  (Ord.  of  Prov.  1899,  c.  43, 
§  I,  par.  I,  p.  125),  whereas  an  ordinary  carriage  is  not 
allowed  by  law  to  be  driven  faster  than  a  common  traveling 
pace  (Pub.  Laws,  Nov.  26,  igoi,  c.  92s,  §  i).  Its  running  in 
grooves  or  on  a  track  imposes  certain  limitations  upon  it  that 
an  ordinary  carriage  does  not  labor  under,  viz.,  its  being  con- 
fined to  the  line  of  the  track,  and  not  being  able  to  depart 
therefrom. 

I.  A  railroad  track,  whether  steam  or  electric,  is  a  place  of 
danger,  and  a  person  crossing  it,  whether  on  foot  or  in  a 
vehicle,  must  exercise  ordinary  care  for  his  own  safety  to  ex- 
onerate him  from  the  charge  of  contributory  negligence,  and 
what  is  ordinary  care  under  one  set  of  circumstances  might 
amount  to  negligence  under  a  different  set  of  circumstances. 
Ordinary  care  is  such  care  as  a  person  of  ordinary  prudence 
exercises  under  the  circumstances  of  the  danger  to  be  appre- 
hended. The  greater  the  danger  the  higher  the  degree  of  care 
required  to  constitute  ordinary  care,  the  absence  of  which  is 
negligence.  It  is  a  question  of  degree  only.  The  kind  is  pre- 
cisely the  same.  Young  v.  Railroad  Co.,  148  Ind.  54,  $8,  47 
N.  E.  142;  Pruev.  Railroad  Co.,  18  R.  L  360,  369,  27  Atl. 
450.  In  McGee  v.  Railway  Co.,  102  Mich.  107.  115,  60  N.  W. 
295,  26  L.  R.  A.  300,  47  Am.  St.  Rep.  507,  the  court  saidr 
"We  see  no  more  reason  for  applying  the  rule  that  one  must 
look  and  listen  before  crossing  the  tracks  of  a  steam  railway 
than  that  one  must  look  and  listen  before  crossing  a  street 
car  track  upon  which  the  motive  power  is  electricity  or  the 
cable.  In  this  state  it  is  well  settled  that  persons  passing 
over  railroad  crossings  must  exercise  care.  They  must  look 
and  listen,  and,  under  certain  circumstances,  must  stop,  be- 
fore attempting  the  crossing.  Electric  street  car  crossings 
are  also  places  of  danger.  The  cars  are  run  at  a  great  speed 
on  this  street  in  question.  The  city  ordinance  permits  it,  and 
the  rule  must  be  that,  before  going  upon  such  tracks,  every 
person  is  bound  to  look  and  listen.  If  the  view  is  unob- 
structed, and  the  pedestrian  takes  this  precaution,  there  is 
not  much  opportunity  for  him  to  be  injured.  It  will  not  do 
to  say  that  he  has  discharged  his  responsibility  in  case  of  an 
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accident  by  looking  when  some  feet  away,  for  he  may  mis- 
calcalate  the  distance  and  the  speed  of  the  car.  To  avoid 
danger  he  mast  look  just  before  he  enters  upon  the  track. " 
In  Blakeslee  v.  Railway  Co.,  lo;  Mich.  462,  465,  63  N.  E. 
401,  which  was  a  case  of  collision  between  an  electric  car  and 
a  vehicle,  the  court  used  this  language:  ''The  use  of  electric 
cars  involves,  as  it  was  intended  it  should,  rapid  transit. 
More  or  less  time  is  required  to  stop  them.  They  have  the 
right  of  way  within  reasonable  bounds,  and  other  travelers 
by  ordinary  methods  owe  the  duty  of  making  way  for  them 
without  unnecessary  or  unreasonable  delay.  Of  necessity, 
ordinary  vehicles  must  be  permitted  to  drive  upon  and  cross 
the  tracks  when  the  cars  are  at  a  reasonably  safe  distance,  and 
the  railway  company  is  in  duty  bound  to  keep  a  sharp  look- 
out, and  use  prompt  measures  to  prevent  accidents  when  dan- 
ger threatens.  But  persons  should  not  pass  upon  a  track 
without  using  some  precaution  to  ascertain  whether  danger 
is  imminent.  The  case  of  McGee  v.  Railway  Co.,  102  Mich. 
107,  60  N.  W.  293,  26  L.  R.  A.  300,  47  Am.  St.  Rep.  507,  is  a 
case  in  point.  In  that  case  a  pedestrian  looked  in  one  direc- 
tion, but  not  in  the  other,  before  stepping  upon  the  track, 
when  by  doing  so  he  would  have  seen  the  lights  of  the 
approaching  car.  In  the  more  recent  case  of  Fritz  v.  Rail- 
way Co.,  IDS  Mich,  so,  62  N.  W.  1007,  it  was  held  that  one 
riding  in  a  covered  carriage,  and  thereby  prevented  from  look- 
ing behind,  could  not  recover  against  the  street  car  company 
when  he  turned  suddenly  upon  the  track  in  front  of  a  car,  and 
was  injured.  From  these  cases  it  appears  that  it  is  negligent 
to  go  upon  a  track  without  taking  some  precautions  to  ascer- 
tain whether  it  is  safe,  and  that  a  person  cannot  avoid  this 
by  placing  himself  in  a  position  where  he  cannot  easily  see 
an  approaching  car.  The  plaintiff  did  this  thing,  and  if  the 
car  was  so  close  that  it  can  be  said  to  have  been  an  imprudent 
thing  to  do,  if  ordinarily  prudent  persons,  knowing  the  where- 
abouts of  the  car,  would  not  have  thus  turned  upon  the  track, 
his  act  was  negligent,  and  should  preclude  a  recovery,  if  it 
contributed  to  the  injury."  In  Carson  v.  Railway  Co.,  147 
Pa.  219,  224,  23  Atl.  369,  IS  L-  R-  A.  2S7f  30  Am.  St.  Rep. 
727,  the  court  said:  ''The  street  railway  has  become  a  busi- 
ness necessity  in  all  great  cities.  Greater  and  better 
facilities  and  a  higher  rate  of  speed  are  being  constantly 
demanded.  The  movement  of  cars  by  cable  or  electricity 
along  crowded  streets  is  attended  with  danger,  and  renders  a 
higher  measure  of  care  necessary,  both  on  the  part  of  the 
street  railways,  and  those  using  the  streets  in  the  ordinary 
manner.  It  is  the  duty  of  the  railway  companies  to  be  watch-, 
ful  and  attentive,  and  to  use  all  reasonable  precautions  to  give 
notice  of  their  approach  to  crossings  and  places  of  danger. 
Their  failure  to  exercise  the  care  which  the  rate  of  speed  and 
the  condition  of  the  street  demand  is  negligence.  On  the 
other  hand,  new  appliances,  rendered  necessary  by  the  advance 
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in  business  and  population  in  a  sriven  city,  impose  new  duties 
on  the  public.  The  street  railway  company  has  a  right  to 
the  use  of  its  track,  subject  to  the  right  of  crossing  by  the 
public  at  street  intersections ;  and  one  approaching  such  a 
place  of  crossing  must  take  notice  of  it,  and  exercise  a  reason- 
able measure  of  care  to  avoid  contact  with  a  moving  car.  It 
may  not  be  necessary  to  stop  on  approaching  such  a  crossing^ 
for  the  rate  of  speed  of  the  most  rapid  of  these  surface  cars  is 
ordinarily  from  six  to  nine  miles  per  hour;  but  it  is  nec- 
essary to  look  before  driving  upon  the  track.  If,  by  looking, 
the  plaintiff  could  have  seen,  and  so  avoided  an  approaching 
train,  and  this  appears  from  his  own  evidence,  he  may  be 
properly  nonsuited.  Marland  v.  Railroad  Co.,  123  Pa.  487,  16 
Atl.  624,  10  Am.  St.  Rep.  541.  It  is  in  vain  for  a  man  to  say 
he  looked  and  listened  who  walks  directly  in  front  of  a  mov- 
ing locomotive.  An  injury  so  received  is  due  to  his  own  gross 
carelessness.  Raihroad  Co.  v.  Bell,  122  Pa.  $8,  15  Atl.  s6i; 
Moore  v.  Railroad  Co.,  108  Pa.  349.  Orr  testifies  that  he  knew 
the  crossing,  that  he  listened  for  the  sound  of  a  gong,  but, 
not  hearing  it,  drove  on  the  track,  and  was  instantly  struck. 
He  drove  in  front  of  a  moving  car  so  near  to  him  as  to  make 
a  collision  inevitable.  If  he  had  looked,  he  could  have  seen 
the  car  and  stopped,  and  the  accident  would  have  been 
avoided.  Not  to  do  so  was,  in  the  language  of  Raihroad  Co. 
V.  Bell,  'gross  negligence, 'and  justly  defeats  the  action  brought 
to  recover  from  another  damages  that  were  self-inflicted.  It 
is  the  duty  of  one  about  to  cross  a  street  railway  track  to  look, 
so  that  he  may  not  walk  directly  in  front  of  a  moving  car,  to 
be  struck  by  it."  In  Ward  v.  Railway  Co.  (Sup.)  17  N.  Y. 
Supp.  427,  it  appeared  that  the  plaintiff's  intestate  was  fatally 
injured  while  attempting  to  drive  across  a  street  railway 
track.  There  was  evidence  that,  at  any  time  before  reaching 
the  track,  the  deceased,  by  a  glance,  could  have  informed  him- 
self of  the  approach  of  the  car,  but  that  he  drove  onto  the  track 
without  looking  in  either  direction.  It  was  held  that  he  was 
guilty  of  contributory  negligence.  See,  also,  Ehrisman  v. 
Railway  Co.  (Pa.)  24  Atl.  596, 17  L.  R.  A.  448;  Warren  v.  Rail- 
way Co.  (Me.)  49  Atl.  609;  Everett  v.  Railway  Co.,  115  CaL 
105,  124,  42  Pac.  207,  46  Pac.  889,  34  L.  R.  A.  3;o;  Cawley  v. 
Railway  Co.,  loi  Wis.  I45,  77  N.  W.  179;  Booth,  St.  Ry. 
Law,  8  315. 

2.  Inasmuch  as  the  carriage  reached  the  car  track  at  the 
intersection  of  Camp  and  Lippitt  streets  before  the  car  did, 
and  inasmuch  as  cars  are  frequently  in  sight  when  one  wishes 
to  cross  a  track,  the  question  arises  as  to  the  relative  rights  of 
way  between  car  and  carriage.  We  think  the  rule  laid  down 
by  the  supreme  court  of  New  Jersey  in  Railway  Co.  v. 
Miller,  59  N.  J.  Law,  423,  36  Atl.  885,  39  Atl.  645,  is  the 
proper  one,  and  it  is  as  follows,  viz. :  '^The  driver  [of  a  car- 
riage] would  have  the  right  of  way  if,  proceeding  at  a  rate  of 
speed  which,  under  the  circumstances  of  the  time  and  locality. 
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was  reasonable,  he  should  reach  the  point  of  crossing  in  time 
to  safely  go  upon  the  tracks  in  advance  of  the  approaching: 
car,  the  latter  being  sufficiently  distant  to  be  checked,  and,  if 
need  be,  stopped,  before  it  should  reach  him. ' '  The  law  as 
laid  down  in  the  cases  before  referred  to  appears  to  us  to  be 
sound,  and,  applying  those  principles  to  the  case  at  bar,  we 
think  that  when  the  plaintiff  approached  the  intersection  of 
the  streets  referred  to,  he  was  required  to  do  for  his  own 
safety  and  protection  what  ordinarily  careful  persons  are 
accustomed  to  do  under  like  circumstances.  The  exercise  of 
ordinary  care  and  prudence  required  him  to  look  and  listen 
for  the  approaching  car  before  attempting  to  cross  the  track, 
and  his  failure  to  do  so  would  be  the  result  of  his  own  thought- 
less inattention,  and  must  be  regarded  as  negligence  on  his 
part.  When  the  plaintiff  in  the  case  at  bar  came  down  Lip- 
pitt  street  towards  Camp  street,  he  swore  he  heard  no  bell, 
and  though  a  car  makes  a  loud  whirr  or  noise  ordinarily  on  an  up 
grade,  and  it  was  an  up  grade  and  a  very  quiet  place  there,  he 
heard  no  sound  of  an  approaching  car.  He  was  driving  very 
slowly,  so  that  he  could  easily  have  stopped  within  a  very 
short  distance,  almost  instantaneously.  On  the  other  hand, 
the  defendant's  car,  according  to  the  evidence,  was  going 
rapidly,  exactly  how  rapidly  does  not  appear,  but  if  it  was 
going  up  to  its  legal  limit  of  speed,  viz.,  nine  miles  per  hour, 
then  it  would  have  been  going  at  the  rate  of  13  1-5  feet  per 
second,  or  792  feet  per  minute. 

3.  Whatever  the  fault  of  the  motorman,  it  was  the  duty  of 
the  plaintiff  to  have  looked  both  ways  and  to  have  listened 
before  attempting  to  cross  the  track,  and  to  have  done  so  im- 
mediately before  crossing  the  track.  He  was  on  the  right- 
hand  or  north  side  of  Lippitt  street  approaching  Camp  street, 
and,  so  to  speak,  was  under  the  shadow  of  a  high  board  fence, 
obscuring  his  view  to  the  right  or  northward  up  Camp  street, 
until  he  reached  the  line  of  Camp  street,  and  his  thoughts 
seem  to  have  been  concentrated  on  looking  to  the  right  for  a 
car  which  was  not  there,  while  he  paid  little  or  no  attention 
to  the  left,  or  to  any  approaching  danger  from  the  south. 
Being  on  the  right-hand  side  of  Lippitt  street,  he  had  a  better 
chance  to  look  to  the  left  or  south  down  Camp  street,  and  in 
any  event  he  could  have  looked  north  or  south  for  a  long 
straight  distance  up  or  down  Camp  street  when  he  got  within 
24  feet  of  the  car  track,  within  which  distance  he  could  have 
stopped  his  carriage  several  times,  had  he  been  so  disposed, 
and  a  glance  of  the  eye,  taking  less  than  a  second,  would  have 
sufficed 'to  have  informed  him  of  the  rapidly  approaching  car 
from  the  south  laden  with  danger  for  him.  It  is  idle  for  him 
to  say  that  be  looked  to  the  south,  as,  had  he  done  so,  he  could 
not  have  failed  to  see  the  car,  for  there  was  no  obstruction  to 
prevent  his  seeing  while  still  far  enough  from  the  track  to 
allow  him  to  pull  up  and  make  his  escape  effective.  But  he 
kept  on  without  abatement  of  speed  until  collision  was  in- 
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evitable.  As  said  in  Cones  v.  Railway  Co.,  ii4lnd.  328,  330* 
16  N.  E.  638:  ''The  law  will  assume  that  he  actually  saw 
what  he  could  have  seen  if  he  had  looked,  and  heard  what  he 
could  have  heard  if  he  had  listened."  Under  these  circum- 
stances, the  language  of  this  court  in  Nicholas  v.  Peck,  20  R. 
I*  533»  40  Atl.  418,  is  applicable:  ''Though  ordinarily  the 
question  of  contributory  negligence  is  for  the  jury,  we  think 
the  plaintiff's  negligence  is  sufficiently  clear  for  the  court  to 
hold  that  he  was  negligent  as  a  matter  of  law.'* 

Nothing  hereinbefore  contained  is  intended  to  authorize 
any  inference  that  a  street  car  is  entitled  to  the  exclusive  use 
of  the  part  of  a  street  occupied  by  its  track  either  at  the  inter- 
section of  streets  or  elsewhere  in  a  public  highway  in  this 
state.  Pedestrians,  vehicles,  and  cars  all  have  their  relative 
rights  in  the  highways,  adapted  to  the  peculiar  uses  to  which 
each  class  is  allowed  to  put  them,  and  the'  general  rule  is 
applicable  to  all  that  the  greater  the  danger  to  be  apprehended 
the  higher  is  the  degree  of  care  required.  A  pedestrian  using 
the  sidewalk  of  a  city  street  is  not  required  to  exercise  so  high 
a  degree  of  care  as  he  would  be  required  to  exercise  should  he 
attempt  to  cross  from  one  side  of  the  street  to  the  other; 
for,  then,  before  crossing,  it  would  be  incumbent  upon  him 
to  glance  up  and  down  the  street,  to  see  that  he  was  not 
stepping  in  front  of  an  approaching  horse  and  carriage,  going 
at  a  speed  that  would  cause  collision  and  probable  injury. 
So,  if  the  pedestrian  was  crossing  the  intersection  of  a  rail- 
road track  and  a  highway  at  grade,  he  would  be  required  to 
look  and  listen,  and  if  looking  and  listening,  owing  to  the 
peculiar  surroundings  of  the  place,  or  other  peculiarities, — 
like  a  raging  snowstorm,  etc., — might  be  ineffectual,  then 
he  would  be  required  to  stop,  that  he  might  the  better  look 
and  listen.  As  we  have  hereinbefore  stated,  the  degree  of 
care  required  depends  upon  the  degree  of  danger  to  be  appre- 
hended. One  using  a  vehicle  must  use  due  care  no  less  than 
a  pedestrian,  and  the  same  is  true  of  the  motorman  of  an 
electric  car,  if  each  would  be  free  from  negligence.  The 
phrase  ''look  and  listen,"  used  in  the  books,  is  simply 
synonymous  with  using  one's  senses  to  inform  the  mind  of 
danger  that,  being  liable  to  threaten,  must  be  guarded  against 
Thus,  as  said  by  this  court  in  Ormabee  v.  Railroad  Corp.,  14 
R.  I.  103,  51  Am.  Rep.  354:  "That  ordinary  prudence  re- 
quires one  who  enters  upon  as  dangerous  a  place  as  a  railroad 
crossing  to  use  his  senses,  to  listen,  to  look,  or  to  take  some 
precaution  for  the  purpose  of  ascertaining  whether  be  may 
cross  in  safety,  is  an  established  rule  both  of  law  and' experi- 
ence." Though  the  case  of  Carson  v.  Railroad  Co.,  supra, 
seems  to  lay  stress  upon  the  relative  rights  and  duties  at 
electric  car  crossings  at  intersections  of  streets,  yet  that  is 
because,  in  that  particular  case,  the  accident  occurred  at  such 
a  crossing;  and  no  inference,  in  our  opinion,  can  properly 
be  drawn,  from  its  nonreference  to  the  rights  of  vehicles  at 
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Other  places,  that  no  such  rights  exist.  In  Blakeslee  v.  Rail- 
way Co.,  supra,  the  collision  was  not  at  a  street  intersection, 
and  the  car  was  coming  behind  the  vehicle,  when  the  latter 
turned  suddenly  upon  the  track  before  the  latter  car  could  be 
stopped,  and  thus  caused  the  collision.  In  Golrick  v.  Rail- 
road Co..  20  R.  I.  ia8,  37  Atl.  63s,  this  court  said:  ''If  it  be 
conceded  that  the  railroad  company  has  a  paramount  right  to 
use  that  portion  of  the  street  occupied  by  its  track,  since  its 
cars  are  necessarily  confined  to  its  rails,  and  cannot  turn  to 
the  right  or  left,  the  public  nevertheless  also  have  the  right  to 
use  the  street,  including  the  portion  occupied  by  the  track; 
and  it  is  incumbent  on  the  railroad  company,  notwithstanding 
its  paramount  right,  to  exercise  due  care  in  the  operation  of  its 
cars  not  to  injure  those  who  may  be  traveling  on  the  street.'' 
In  Winter  v.  Harris,  23  R.  I.  47,  49  Atl.  398,  this  court  held 
that,  under  certain  circumstances,  it  was  the  duty  of  the 
driver  of  a  vehicle  to  use  an  electric  street  car  track  when 
there  was  no  danger  of  colliding  with  an  approaching  car. 

In  the  opinion  of  the  court,  the  plaintiff's  petition  for  a  new 
trial  must  be  denied,  and  the  case  is  remitted  to  the  common 
pleas  division,  with  direction  to  enter  judgment  for  the 
defendant  for  costs. 

Bedell  v,  Detroit,  Y.  &  A.  A.  Ry. 

{.Supreme  Court  of  Michigan^  Dec,  2,  igo2,) 

[92  N.  W.  Rep.  349.] 

Accident  on  Track — Instruction — Evidence.* 

In  an  action  for  the  death  of  plaintiff's  intestate,  from  injuries 
received  while  riding  a  bicycle  alongside  a  street  car  track,  the  evidence 
showed  that  decedent,  who  was  deaf,  was  signaled  by  his  companions, 
and  warned  of  the  danger  from  an  approaching  car,  but  that  he  did 
not  understand  the  signal.  There  was  testimony  that  the  motorman 
noticed  that  these  signals  were  not  observed  by  decedent  :  held^  that  an 
instruction  was  justified,  holding  the  company  liable  if  the  motorman 
was  negligent  in  the  management  of  his  car,  in  view  of  the  position 
and  behavior  of  decedent. 

Same — Negligence  of  Motorman. 

Where  one  who  was  riding  a  bicycle  in  dangerous  proximity  to  a 
street  railway  track,  and  in  plain  view  of  the  motorman  of  an  electric 
car  coming  behind,  apparently  paid  no  attention  to  the  car, 
and  finally  attempted  to  cross  the  track,  in  doing  which  he  was  over^ 
taken  and  killed,  the  fact  that  the  accident  occurred  while  he  was 
crossing  the  track  will  not,  in  view  of  the  decedent's  previous  position 
and  behavior,  excuse  negligence  by  the  motorman  in  the  management 
of  the  car. 

Error  to  circuit  court,  Washtenaw  county;  Edward  D. 
Kinne,  Judge. 

Action  by  Aretus  A.  Bedell,  as  administrator,  atrainst  the 
Detroit,  Ypsilanti  &  Ann  Arbor  Railway.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

*See  note  appended  to  Cottrell  v*  Southern  Ry.  Co.  (Miss.),  2  R.  R. 
R.  641,  25  Am.  &  Kng.  R.  Cas.,  N.  S.,  641. 
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Corliss,  Andras,  Leete  &  Joslyn,  for  appellant. 
A.  J.  Sawyer  &  Son,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  for  negligent  in- 
jury, and  the  case  may  be  described  and  the  law  laid  down  by 
the  court  understood  best  by  an  extract  from  the  charge  of 
the  court,  as  follows:  ''The  case  here  is  not  one  arising  upon 
a  street  crossing,  which  has  been  a  very  fruitful  source  of 
litigation,  but  the  situation  is  one  where  the  decedent  was 
riding  upon  his  wheel  in  the  public  highway,  close  beside  the 
defendant's  railway,  and  was  overtaken  and  killed  by  a  car 
coming  from  behind.  It  is  sometimes  said,  very  correctly, 
that,  if  one  discovers  another  to  have  been  negligent,  he  must 
take  precautions  accordingly,  omitting  which,  he  is  liable  to 
the  other  for  the  damages  which  follow  from  his  own  want  of 
care,  for,  however  related  the  separate  negligences  may  be, 
the  one  cannot  bar  an  action  for  the  other,  unless  it  be  con- 
tributory; and,  though  an  unseen  position  might  contribute 
to  an  accident,  a  discovered  one  cannot.  The  decedent,  Mr. 
Bedell,  was  not  a  trespasser  upon  the  street  car  tracks,  in  any 
sense.  The  right  of  the  street  railway  in  the  street  is  only  to 
use  it  in  common  with  the  public.  It  has  no  exclusive  right 
of  travel,  even  upon  its  track,  and  it  is  bound  to  use  the  same 
care  in  preventing  a  collision  as  the  driver  of  a  wagon,  or  any 
person  crossing  or  entering  upon  the  highway.  Street  cars 
have  precedence,  necessarily,  in  the  portion  of  the  way 
designated  for  their  use.  This  superior  right  must  be  exer- 
cised, however,  with  proper  caution,  and  a  due  regard  for  the 
rights  of  others ;  and  the  fact  that  it  has  a  prescribed  route 
does  not  alter  the  duty  of  the  defendant  railway  company  to 
the  public,  who  have  the  right  to  travel  upon  its  track  until 
they  are  overtaken  by  its  cars.  In  this  case  there  is  no  dis- 
pute but  that  the  motorman  saw  the  decedent,  Mr.  Bedell,  for 
some  time  and  for  a  considerable  distance  before  he  overtook 
and  struck  him  with  the  car.  It  is  undisputed  that  the  motor- 
man  saw  the  decedent  riding  upon  his  wheel  along  a  path  in 
very  close  proximity  to  the  track  of  the  railway  company.  It 
is  in  dispute,  however,  whether  the  bell  or  gong  was  rung  by 
the  motorman.  The  motorman  himself  testifies  that  the 
decedent  gave  no  indication  that  he  heard  the  bell  or  gong  of 
the  rapidly  approaching  car  until  it  was  too  late  to  escape 
disaster.  Applying  some  of  these  principles  to  the  facts  in 
this  case,  I  instruct  you  that  if  the  decedent,  Mr.  Bedell,  by 
reason  of  being  upon  his  wheel,  with  his  back  to  the  approach- 
ing car,  and  apparently  giving  no  indication  of  any  knowledge 
of  the  warning  given  him  by  the  motorman,  was  manifestly 
in  a  place  of  imminent  danger  when  and  as  seen  by  the 
motorman,  then  it  became  the  duty  of  the  motorman  to  run 
his  car  with  corresponding  care,  and  in  a  manner  reasonably 
safe  under  those  circumstances,  both  as  to  speed  and  as  to  the 
control  of  his  car ;  and  if,  under  these  circumstances  and  such 
duty,  the  motorman  intentionally  ran  his  car,  or  recklessly  or 
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wantonly  allowed  his  car  to  be  run,  at  what  he  knew  was  a 
high  and  dangerous  rate  of  speed,  and  in  reckless  disregard  of 
safety  and  the  consequences  to  the  decedent,  although  with  no 
thought  or  intention  to  injure  any  one,  and  if,  by  reason  of 
such  reckless  and  wanton  conduct  on  the  part  of  the  motor- 
man,  the  decedent,  Mr.  Bedell,  was  struck  and  killed,  then  I 
think  that  the  railway  company  was  to  blame,  and  that  the 
defendant  is  liable  in  this  action  for  whatever. damages  plain- 
tiff received.  If  the  decedent,  Mr.  Bedell,  was  not  in  a  place 
of  danger,  as  seen  by  the  motorman,  then  the  defendant  would 
not  be  liable.  If  the  car  was  not  running  at  a  high  rate  of 
speed,  which  the  motorman  knew,  and  a  reasonable  man 
ought  to  have  known,  to  be  dangerous  and  improper  under  the 
circumstances,  then  the  defendi^nt  would  not  be  liable.  If 
the  railway  company,  through  its  servants,  was  not  wanton 
or  reckless,  under  the  circumstances,  it  is  not  liable.  Whether 
or  not  the  railway  company  is  liable,  you  are  to  determine 
from  the  evidence.  In  other  words,  you  are  to  determine 
from  the  evidence  whether  or  not  the  plaintiff  has  shown  by 
a  fair  preponderance  of  the  evidence  that  under  the  facts  and 
circumstances  known  and  apparent  to  the  motorman,  and  in 
view  of  the  situation  as  it  appeared  to  him,  this  car  was  run 
at  a  high  and  dangerous  rate  of  speed,  with  reckless  and  wan- 
ton disregard  of  consequences,  and  whether  or  not  this  acci- 
dent was  caused  thereby.  If  these  things  have  not  been  so 
shown,  the  defendant  is  not  liable.  If  they  have  not  been 
established,  then  the  defendant  is  not  liable.  If  you  find 
from  the  evidence  that  no  bell  or  gong  was  rung  or  sounded, 
this  would  be  an  act  of  negligence  on  the  part  of  the  defend- 
ant company.  If  you  should  find  from  the  evidence  that  the 
motorman  was  aware  that  the  decedent,  Mr.  Bedell,  was  deaf, 
and  knew  that  the  person  riding  upon  the  wheel  in  front  of 
the  car  was  Mr.  Bedell,  this  knowledge  would  impose  upon 
the  motorman  the  duty  of  greater  care  and  caution  in  the 
movement  and  control  and  handling  of  his  car."  These  in- 
structions embodied  the  law  as  established  by  previous  rulings 
of  this  court.  See  Montgomery  v.  Railway  Co.,  103  Mich. 
60,  61  N.  W.  543f  29  L.  R.  A.  287;  Tunison  v.  Weadock,  8 
Detroit  Leg.  N.  1183,  89  N.  W.  703,  and  cases  cited. 

The  only  question  which  can  fairly  be  made  upon  this  rec- 
ord is  whether  the  facts  justified  the  submission  of  the  ques- 
tion to  the  jury  in  the  form  adopted  by  the  circuit  judge.  It 
is  contended  by  the  defendant  that  the  evidence  shows  that 
the  decedent  was  signaled  by  his  companions,  and  warned  of 
the  danger.  This  is  doubtless  true,  but  it  is  also  apparent 
that  the  decedent  did  not  understand  the  signals  given,  and 
there  was  testimony  from  which  the  jun^  might  have  inferred 
that  the  motorman  observed  that  these  signals  were  not  being 
understood  or  observed  by  decedent. 

The  defendant  also  contends  that  the  case  is  one  like  Fritz 
V.  Railway  Co.,  10$  Mich,  so,  62  N.  W.    1007,  namely,  an 
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attempt  to  cross  the  track,  unexpected  and  sudden.  Bat  the 
present  case  differs  from  that  in  this;  that  for  a  considerable 
distance  the  decedent,  while  parsnine  his  way  on  his  bicycle, 
ahead  of  and  in  the  same  direction  in  which  the  electric  car 
was  going,  was  near  enough  to  the  track  to  be  in  a  place  of 
danger;  and  this  within  the  observation  of  the  motorman. 
There  was  testimony,  therefore,  bringing  the  case  within  the 
rule  of  the  cases  first  above  cited,  and,  as  the  only  error  relied 
upon  is  the  refusal  of  the  circuit  judge  to  direct  a  verdict  for 
the  defendant,  the  judgment  will  be  affirmed  The  other 
justices  concurred. 


State  ex  rel.  City  of  Duluth  v.  Duluth  St.  Ry.  Co. 

(Supreme  Court  of  Minnesota^  Dec.  26 ^  /po^.) 
[92  N.  W.  Rep.  516.] 

Street  Railroade — Franchiee — Conatruction — Duty  to  Build  Linea. 

A  viliag^e  ordinance  required  a  atreet  railway  company,  in  conaider- 
ation  of  the  f  ranchiae  thereby  granted,  to  build  linea  of  railway  upon 
certain  streets  on  or  before  a  day  certain,  provided  that  such  streeta 
were  graded  by  the  village  60  days  prior  thereto :  held^  the  proviao 
was  inserted  for  the  benefit  of  the  railway  company,  and  it  waa  not 
releaaed  from  its  obligation  by  the  mere  fact  that  such  streets  were 
not  graded  within  the  time  atated :  held^  further,  that  the  village,  or 
its  successor,  was  not  guilty  of  laches  in  not  requiring  the  construc- 
tion of  the  lines  until  nine  years  after  the  passage  of  the  ordinance. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  county;  Homer  B. 
Dibbeil,  Judge. 

Application  by  the  state,  on  the  relation  of  the  city  of 
Duluth,  for  writ  of  mandamus  to  the  Duluth  Street  Railway 
Company.  From  a  judfirment  for  relator,  defendant  appeals. 
Affirmed. 

Greene  &  Wood,  for  appellant. 
Oscar  Mitchell,  for  respondent. 

LEWIS,  J.  On  July  13,  1891.  the  village  of  West  Duluth, 
afterwards  incorporated  into  the  city  of  Duluth,  the  relator  in 
this  action,  passed  an  ordinance  granting  appellant  the  ex- 
clusive right  and  privilege  to  construct  and  operate  street 
railways  in  the  streets  of  the  village  of  West  Duluth,  subject 
to  certain  terms,  conditions,  and  forfeitures  in  the  ordinance 
contained.  That  part  of  the  ordinance  bearing  upon  the 
question  before  us  is  as  follows: 

''Sec.  3.  New  Lines  and  Extensions.  Forfeiture.  The 
village  council  may  at  any  time  designate  any  line  of  railway 
in  the  said  village  as  a  line  demanded  by  the  public  necessity 
and  may  also  designate  an  extension  of  any  line  or  lines  then 
existing,  and  in  case  said  company  upon  being  notified  of 
such  designation,  shall  not  within  such  reasonable  time  as 
shall  be  fixed  by  the  village  council,  not  less  than  six  (6) 
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months,  construct  and  pat  in  operation  sach  line,  then  said 
company  shall  forfeit  its  said  exclusive  right  and  the  village 
council  may  charter  to  any  other  company  the  exclusive  right 
to  construct  and  operate  a  street  railway  upon  the  streets  or 
lines  of  extension  so  designated."  ''Sec.  i8.  Streets,  etc., 
on  Which  Lines  Shall  be  Built.  To  be  Completed  When. 
The  streets  over  which  said  line  is  to  be  built  and  the  time 
within  which  the  same  is  to  be  constructed  as  provided 
herein,  are  as  follows:  A  line  on  Sutphin  street  to  First 
street ;  thence  on  First  street  to  Fourth  street  north ;  thence 
on  Fourth  street  north  to  Central  avenue ;  thence  on  Central 
avenue  to  Second  street  south ;  thence  on  Second  street  south 
to  Seventh  avenue  west  (also  called  Madison  avenue) ;  which 
said  line  shall  be  completed  and  in  operation  on  or  before  the 
first  day  of  October,  A.  D.  1891.  A  line  on  Grand  avenue 
eastward  from  Fifth  avenue  west  in  said  village  to  a  point  con- 
necting said  line  with  the  street  railway  system  of  said  com- 
pany in  the  city  of  Duluth,  which  said  last  mentioned  line 
shall  be  completed  and  in  operation  on  or  before  the  first  day 
of  July,  1892,  so  that  cars  over  said  Grand  avenue  line  shall 
be  running  between  said  village  of  West  Duluth  and  the  city 
of  Duluth  aforesaid  on  or  before  said  last  mentioned  date  of 
July  I,  1892.  Provided  that  the  streets  on  which  the  same 
passes  shall  have  been  graded  sixty  (60)  days  prior  thereto." 
Appellant  built  the  Sutphin  street  line  as  provided,  but  did 
not  construct  the  Grand  avenue  line,  and  on  September  3, 
1901,  the  common  council  of  relator  city  passed  a  resolutipn 
ordering  and  requiring  appellant  to  extend  its  West  Third 
street  line  from  Fortieth  avenue  west  to  Sixtieth  avenue 
west,  being  the  remainder  of  the  line  necessary  to  construct 
on  Grand  avenue,  as  required  by  the  ordinance.  Appellant 
having  failed  to  comply  with  the  resolution,  this  action  was 
brought  for  the  purpose  of  compelling  it  to  do  so.  The 
defense,  in  part,  was  upon  the  ground  that  until  October  26, 
1894,  that  part  of  Grand  avenue  which  crossed  private  prop- 
erty, known  as  the  *' Wheeler  Tract,"  was  not  graded  or  ded- 
icated to  the  public  as  a  street,  for  which  reason  that  line 
was  not  constructed  in  the  time  required  by  the  ordinance; 
also  that  such  line  did  not  run  through  the  improved  and  in- 
habited part  of  the  city,  and  hence  that  it  was  not  necessary 
for  the  accommodation  of  the  public.  The  court  found  that 
the  street  was  graded  and  opened  to  public  travel  through  the 
private  tract  by  the  owner  of  the  property  more  than  60  days 
prior  to  July  i,  1892,  but  that  no  right  of  way  had  been 
acquired  by  the  city  until  by  deed  of  date  October  26,  1894. 
The  court  also  found  that  during  the  year  1896  appellant  con- 
structed its  line  of  railway  westerly  on  Grand  avenue  as  far 
as  Fortieth  avenue  west,  and  that  public  necessity  required 
the  completion  of  the  line  in  question,  viz.,  from  Sixtieth 
avenue  west  to  Fortieth  avenue  west,  and  judgment  was 
ordered  accordingly.     This  appeal  is  presented  simply  upon 
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the  findings  of  the  court  as  to  whether  they  jnstified  the 
jndement.  Appellant  ancaes  that  from  a  fair  and  reasonable 
constraction  of  section  i8  of  the  ordinance  it  was  intended 
by  the  parties  that  the  proviso  was  not  confined  to  the  par- 
ticular time  within  which  the  line  should  be  constructed; 
that,  if  any  part  of  Grand  avenue  over  which  the  line  was  to 
be  extended  should  not  be  crraded  within  6o  days  prior  to  July 
I,  1892.  then  appellant  was  absolved  from  its  obligation  to  at 
any  time  construct  such  line;  that  the  street  was  not  graded 
or  opened  within  the  meaning  of  the  ordinance  by  the  simple 
fact  that  the  owner  of  the  Wheeler  tract  had  himself  graded 
and  opened  the  street  to  public  travel ;  that  the  streets  and 
avenues  referred  to  in  the  ordinance  contemplated  that  they 
were  to  be  streets  and  avenues  which  had  been  properly 
dedicated  and  permanently  opened,  and  in  and  to  which 
the  village  had  acquired  actual  title.  Again,  that,  if  the  court 
should  hold  that  the  proviso  was  limited  only  to  the  time  of 
construction,  and  not  to  the  right  of  construction,  or  that  the 
private  grading  by  the  owner  of  the  Wheeler  tract  would 
have  the  same  effect  as  though  the  right  of  way  had  been 
acquired  by  the  village,  then  relator  is  not  entitled  to  relief^ 
for  the  reason  that  it  had  been  guilty  of  laches.  Appellant 
further  urges  that  relator  has  not  pursued  the  right  remedy, 
and  is  not  entitled  to  the  writ  of  mandamus,  for  the  reason 
that  the  contract  between  the  parties,  as  set  forth  in  section 
3  of  the  ordinance,  provides  another  and  adequate  remedy, 
which  is  conclusive  between  the  parties. 

I.  It  is  very  clear  that  the  proviso  as  to  the  grading  of  the 
street  within  60  days  has  reference  to  the  time  of  constrac- 
tion, and  was  inserted  for  appellant's  benefit,  in  order  that 
it  might  not  be  required  to  build  any  part  of  its  line  at  any 
time  unless  the  village  should  have  made  at  least  60  days' 
preparation  therefor  by  grading  its  streets.  That  this  is  the 
correct  interpretation  is  evident  not  only  from  the  natural 
meaning  of  the  words  comprising  the  proviso,  but  also  from 
the  fact  that  the  village  had  granted  a  valuable  franchise  for 
the  period  of  40  years,  and  the  only  consideration  upon  which 
it  was  issued  was  that  the  company  should  extend  its  railway 
service  as  the  public  necessity  required,  and  that  it  should 
construct  two  principal  lines  of  railway  connecting  the  then 
village  with  the  city  of  Duluth,  which  was  some  five  or  six 
miles  distant.  It  is  evident  that  the  village  authorities  had 
in  mind  not  only  the  future  control  and  regulation  of  the  rail- 
way lines  for  the  benefit  of  its  inhabitants,  but  also  that  it 
should  accomplish  the  immediate  purpose  of  furnishing  its 
citizens  with  transportation  by  means  of  the  two  lines  men- 
tioned in  the  ordinance.  It  is  not  reasonable  that  the  village 
would  thus  explicitly  provide  for  the  accommodation  of  its 
citizens,  and  then  surrender  all,  contingent  upon  such  a  con- 
-^n.  If  it  was  the  intention  to  limit  the  requirement  to 
'  the  road  to  the  time  stated  in  the  proviso,  definite  Ian- 
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guage  woald  have  been  used  directed  clearly  to  the  point. 

2.  Assuming  that  the  street  over  the  Wheeler  tract  had  not 
been  acquired  by  the  public  6o  days  prior  to  July  i,  1892,  so 
as  to  authorize  the  railway  company  to  extend  its  line  over 
that  part  of  Grand  avenue,  and  that  such  right  of  way  was  not 
acquired  until  October  26,  1894,  we  do  not  think  relator  guilty 
of  laches  in  failing  to  take  action  to  compel  the  building  of 
the  line  until  September  i,  1901.  The  circumstances  were 
sufficient  to  excuse  such  delay,  and  appellant  is  not  in  a  posi- 
tion to  take  any  advantage  thereof.  In  the  first  place,  until 
1896  appellant  had  not  constructed  its  line  from  the  main  part  of 
the  city  of  Duluth  westerly,  and  in  the  natural  course  of  devel- 
oping its  railway  system  it  was  not  prepared  to  extend  the  line 
over  the  Wheeler  tract.  In  the  next  place,  from  1896  to  1899 
the  company  was  in  the  hands  of  a  receiver,  and  presumably 
was  not  prepared,  financially  or  otherwise,  to  make  such  an 
extension.  It  does  not  appear  that  appellant  relied  upon  the 
fact  of  such  delay  by  changing  its  plans,  or  extending  some 
other  line  which  would  better  accommodate  the  inhabitants 
of  that  part  of  the  city.  The  duty  imposed  upon  the  com- 
pany by  the  ordinance  was  a  positive  obligation,  entered  into 
by  it  in  consideration  of  the  granting  of  the  franchise.  It 
was  not  relieved  of  such  duty  by  the  mere  fact  that  the  pub- 
lic authorities  had  not  before  seen  fit  to  exact  its  execution. 
Evidently  the  delay  was  by  mutual  consent,  and  for  the 
benefit  of  the  company. 

3.  We  do  not  think  the  third  section  of  the  ordinance  has 
any  bearing  upon  the  question  before  us.  It  has  particular 
reference  to  the  extending  of  lines  otherwise  than  those  men- 
tioned in  section  18,  and  it  is  not  necessary  for  us  to  enter  into 
a  discussion  as  to  the  respective  rights  of  the  parties  under 
that  section. 

Judgment  affirmed.         

Putnam  €t  al.  v.  Boston  &  P.  R.  Corp.  et  al, 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan,  s%  ^90j,) 

[65  N.  K.  Rep.  790.] 

Change  of  Grade  of  Street — Injury  to  Nonabutting  Property— Damages. 

Pub.  St.  c.  112,  §  95,  providing  that  a  railroad  company  "shall  paj 
all  damages  occasioned  by  laying  out,  making  and  maintaining  its  road 
or  by  taking  land  or  materials  therefor,"  requires  a  railroad  company 
changing  the  grade  of  a  portion  of  a  street  to  pay  damages  for  the  spe- 
cial and  peculiar  injury  to  an  owner  of  property  abutting  on  the  street 
thereby  occasioned,  though  no  part  of  such  property  abuts  on  the  por- 
tion of  the  street  the  grade  of  which  is  so  changed. 

Same— Special  Injury. 

The  fact  that  the  change  of  the  grade  made  the  use  of  the  street  by  a 
property  owner  on  another  part  of  the  street  less  convenient  and  easy 
for  travel  does  not  show  special  and  peculiar  injury  to  him,  entitling 
him  to  damages,  though  he  has  no  communication  with  other  streets 
except  by  passing  over  the  changed  grade. 

5  R  R  R— 46 
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Same— Damages. 

A  railroad  company,  in  making  a  change  in  the  grade  of  a  street, 
completely  closed  up,  for  a  period  of  several  months,  access  to  and 
egress  from  the  property  of  an  owner  of  land  abutting  on  another  part 
of  the  street,  such  owner  had  no  means  of  access  to  other  streets,  and 
was  deprived  of  the  use  of  his  property  :  held,  that  the  abutting  prop- 
erty owner  was  entitled  to  the  damages  thereby  sustained. 

Report  from  superior  court,  Suffolk  county;  Franklin  G. 
Fessenden,  Judge. 

Petition  by  Putnam  and  others  against  the  Boston  &  Provi- 
dence Railroad  Corporation  and  others  for  the  assessment  of 
damages  occasioned  by  a  change  of  the  grade  of  a  street. 
Case  reported.     New  trial  ordered. 

Chas.  S.  Hamlin  and  Jas.  H.  Knight,  for  petitioners. 
J.  H.  Benton,  Jr.,  for  defendants. 

KNOWLTON,  C.  J.  The  petitioners  are  the  owners  of 
22,300  square  feet  of  land,  with  a  wharf  and  a  dock  and  build- 
ings upon  it,  abutting  about  7S  feet  on  Lehigh  street,  which 
originally  extended  from  South  street  to  Albany  street,  in 
Boston.  Previously  to  the  change  in  the  street  to  which  this 
petition  relates,  the  easterly  portion  of  Lehigh  street  had  been 
discontinued,  under  the  provisions  of  St.  1896,  c.  516,  which 
provided  for  the  construction  of  the  terminal  railway  station 
in  Boston.  This  discontinuance  extended  nearly  to  the 
easterly  boundary  line  of  the  petitioners'  premises,  and  left 
the  street  with  a  length  of  only  about  230  feet  between  that 
point  and  Albany  street.  Under  the  authority  of  this  statute 
the  Boston  &  Providence  Raihroad  Corporation  filed  a  loca- 
tion for  the  extension  of  its  railroad  from  Dartmouth  street 
to  the  terminal  company's  ground,  and  this  location  made 
necessary  a  change  of  grade  of  Albany  street,  and  also  of 
Lehigh  street,  for  a  distance  of  about  132  feet  from  Albany 
street  to  a  point  about  25  feet  from  the  westerly  line  of  the 
petitioners'  premises.  This  change  was  made,  and  the  loca- 
tion of  the  railroad  was  filed  in  accordance  with  an  order  of 
the  board  of  aldermen,  and  this  petition  is  brought  to  recover 
damages  to  the  petitioners'  property  from  the  change  of 
grade  in  the  street.  This  property  is  left  in  a  cul-de-sac,  with 
the  only  access  to  it  through  Albany  street,  and  for  a  distance 
of  160  feet  over  Lehigh  street.  The  auditor  passed  upon  two 
<luestions:  First,  ''Whether,  in  the  case  of  property  not 
abutting  on  the  changed  grade,  damages  for  a  special  and 
peculiar  injury  can  be  recovered;"  secondly,  ''Whether  in 
the  present  case  the  injury  to  the  petitioners'  property  is  of 
such  special  and  peculiar  nature  as  to  entitle  them  to  dam- 
ages. ' ' 

The  first  of  these  questions  he  rightly  answered  in  the 

affirmative.     The  statute  provides  that  the  railroad  company 

^' shall  pay  all  damages  occasioned  by  laying  out,  making  and 

laintaining  its  road  or  by  taking  land  or  materials  therefor." 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas,  N  S        723 

Putuain  V,  Boston  Sl  P.  R.  Corp 

Pub.  St.  c.  112,  §  9^.  See,  also,  Pab.  St.  c.  49>  §  i6;  Marsden 
V.  City  of  Cambridge,  114  Mass.  490;  Dana  v.  City  of  Boston, 
170  Mass.  591,  49  N.  E.  1013;  Sheldon  v.  Railroad  Co.,  172 
Mass.  180,  51  N.  E.  1078.  So  far  as  the  permanent  effect 
upon  the  property  is  concerned,  the  auditor  rightly  found 
that  the  damages,  upon  the  evidence  offered,  were  not  special 
and  peculiar.  The  change  of  grade  made  the  public  street 
less  convenient  and  easy  for  travel  with  teams  than  it  had 
been  before.  This  change  was  very  near  the  petitioners' 
property,  and,  in  connection  with  the  occupation  and  use  of 
that  property,  the  inconvenience  of  it  would  be  felt  in  much 
neater  degree  by  the  petitioners  than  by  persons  who  would 
have  occasion  to  use  the  street  only  infrequently.  But  the  use 
in  either  case  is  only  that  of  one  of  the  public  traveling  in  the 
street,  and  the  inconvenience  and  damage  to  property  owners 
in  the  vicinity,  although  greater  in  degree,  is  the  same  in 
kind,  as  to  those  living  a  long  way  off.  It  has  been  settled  by 
many  decisions  in  this  commonwealth  that  this  damage  is  not 
special  and  peculiar,  and  cannot  be  allowed  in  a  proceeding 
of  this  kind.  Proprietors  of  Locks  &  Canals  v.  Nashua  &  L. 
R.  Corp.,  10  Cush.  385;  Smith  v.  City  of  Boston,  7  Cush. 
254,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  320;  Willard  v.  City  of 
Cambridge,  3  Allen,  374;  Fall  River  Iron  Works  Co.  v.  Old 
Colony  &  F.  R.  Co.,  5  Allen,  221;  Blackwell  v.  Raihroad  Co., 
122  Mass.  i;  Davis  v.  County  Com'rs,  153  Mass.  218,  26  N. 
E.  848,  II  L.  R.  A.  750;  Hammond  v.  County  Corners,  154 
Mass.  509,  28  N.  E.  902;  Shaw  v.  Railroad  Co.,  159  Mass. 
597»  35  N.  E.  92;  Nichols  v.  Inhabitants  of  Richmond,  162 
Mass.  170,  38  N.  E.  501;  Davenport  v.  Inhabitants  of  Ded- 
ham,  178  Mass.  382,  59  N.  E.  1029.  On  this  question,  the 
fact  that  the  petitioners'  land  has  no  communication  with 
other  parts  of  the  city,  except  in  one  direction,  makes  no 
difference.  This  fact  was  the  same  in  Davis  v.  County  Com'rs 
and  in  Hammond  v.  County  Com*rs,  ubi  supra. 

Another  part  of  the  proposed  evidence  presents  a  different 
question.  The  petitioners  offered  to  prove  that,  in  making 
the  change,  Lehigh  street,  between  their  property  and  Albany 
street,  ''was  completely  closed  up,  and  access  to  and  egress 
from  the  property  of  the  petitioners  for  teaming  purposes 
was  rendered  impossible,  from  April  21,  1899,  to  August  21, 
1899,"  and  that  the  petitioners  thereby  suffered  great  danh- 
age,  from  their  inability  to  use  their  property  for  the  purposes 
to  which  it  was  adapted.  Although  this  kind  of  question  has 
sometimes  been  referred  to,  there  is  no  adjudication  covering 
it  in  this  commonwealth.  For  four  months  the  street  was 
practically,  although  not  technically,  discontinued,  so  far  as 
travel  by  teams  was  concerned.  This,  we  understand,  was  a 
necessary  consequence  of  changing  the  grade  according  to  the 
order.  Ordinarily,  on  discontinuance  of  a  street,  only  those 
persons  whose  property  abuts  on  the  part  discontinued  suffer 
special  and  peculiar  damages.    Commonly  such  persons  are 
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the  only  ones  whose  property  is  cut  off  from  access  to  the 
world  ontside.  If  this  access  is  only  made  less  convenient,  by 
the  necessity  of  using  some  other  part  of  the  highway,  instead 
of  the  part  discontinued,  their  inconvenience  in  that  par- 
ticular is  of  the  same  kind  as  that  of  the  public  generally. 
But  if  their  access  from  their  property  to  the  general  system 
of  public  highways  of  the  city  or  town  is  cut  off  altogether, 
the  case  is  different.  It  has  repeatedly  been  recognized  that 
in  such  a  case  they  may  suffer  special  and  peculiar  damages. 
The  right  to  recover  such  damages,  even  though  the  property 
does  not  abut  on  the  discontinued  portion  of  the  way,  is  recog- 
nized by  Chief  Justice  Shaw  in  the  last  paragraph  of  the 
opinion  in  Smith  v.  City  of  Boston,  7  Gush.  254,  and  by  Mr. 
Justice  Charles  Allen  in  Davis  v.  County  Com'rs,  153  Mass. 
218-223,  26  N.  £.  848,  II  L.  R.  A.  7$o.  See,  also.  Castle  v. 
Berkshire  Co.,  11  Gray,  26;  Stanwood  v.  City  of  Maiden,  157 
Mass.  17,  18,  31  N.  E.  702,  16  L.  R.  A.  591.  It  never  has 
been  held  that  one  whose  access  to  a  general  system  of  public 
streets  in  a  city  or  town  is  entirely  cut  off  suffers  only  the 
same  kind  of  damage  by  the  discontinuance  of  a  street  as  one 
of  the  public  who  is  merely  obliged  to  travel  further  through 
public  streets  to  reach  his  destination.  So  to  hold  would  be 
to  extend  too  far  the  doctrine  previously  stated  in  this  opin- 
ion, which,  as  now  established,  sometimes  causes  hardship, 
although  it  rests  on  sound  principles  and  generally  accom- 
plishes justice.  The  cases  of  Harvard  College  v.  Stearns,  is 
Gray,  i,  and  Blackwell  v.  Railroad  Co.,  122  Mass.  i,  differ  so 
much  from  the  present  case  in  their  facts  that  they  are  not 
controlling  in  favor  of  the  respondent. 

If  the  petitioners  had  been  deprived  of  access  to  their  prop- 
erty with  teams  permanently,  as  they  were  for  four  months, 
we  should  have  no  hesitation  in  holding  that  their  damages 
were  special  and  peculiar,  and  that  they  could  recover  them 
under  this  petition.  Does  it  make  any  difference  in  principle 
that  the  interference  ^rith  the  use  of  their  property  was  only 
temporary?  We  are  of  opinion  that  it  does  not,  and  so  it  has 
been  decided.  Penney  v.  Com.,  173  Mass.  507,  53  N.  E.  865, 
73  Am.  St.  Rep.  312;  Edmands  v.  City  of  Boston,  108  Mass. 
535.  It  seems  likely  that  the  damage  was  considerable,  and, 
although  it  did  not  grow  out  of  a  permanent  condition,  it  re- 
sulted as  directly  and  as  necessarily  from  the  order  of  the 
aldermen  as  if  it  had  been  of  a  permanent  character.  In  pro- 
ceedings of  this  kind,  all  damages  that  result  directly  from 
the  action  of  the  public  authorities,  for  which  the  statute 
gives  damages,  are  to  be  included.  We  know  of  no  adjudica- 
tion, nor  of  any  sound  principle,  that  precludes  the  petitioners 
from  recovering  such  damages  as  they  suffered  from  the 
deprivation  of  access  from  their  property  to  the  public  streets 
as  a  necessary  result  of  the  change  ordered  by  the  aldermen. 
It  will  seldom  happen  that  the  execution  of  such  an  order 
will  cut  off  access  in  all  directions  to  the  public  streets  of  a 
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city,  w^ich  before  had  been  enjoyed  as  an  attribute  of  the 
property.  When  it  does  happen,  in  a  case  in  which  the  stat- 
ute makes  compensation  for  damages,  such  damages  are  re- 
coverable. 

In  the  opinion  of  a  majority  of  the  court,  the  entry  should 
be :    New  trial  ordered. 


Ohio  River  Junction  R.  Co.  v.  Freedom  &  C.  Electric  St. 

Ry.  Co. 

{Supreme  Court  of  Pennsylvania,  Nov.  ^,  1902,) 

[53  Atl.  Rep.  773.] 

Railroads^lnj unction — Crossing  by  Street  Railway. 

Where  a  railroad  compan  j  had  located,  but  not  constructed,  a  branch 
across  a  public  road,  it  could  sue  to  enjoin  a  street  railway  company 
from  constructing  its  road  across  such  branch  at  grade  until  the  rights 
of  the  parties  at  the  crossing  were  adjusted. 

Appeal  from  court  of  common  pleas,  Beaver  county. 

Bill  by  the  Ohio  River  Junction  Raihroad  Company  against 
the  Freedom  &  Conway  Electric  Street  Railway  Company. 
From  an  order  dissolving  a  temporary  injunction,  plaintiff 
appeals.     Reversed. 

The  plaintiff,  a  railroad  corporation,  on  March  17,  1900, 
located  a  branch  line,  which  crossed  the  Beaver  and  Pittsburg 
state  road,  and  subsequently  located  another  branch  crossing 
the  state  road  in  the  borough  of  Freedom.  The  Beaver 
Valley  Traction  Company  leased  the  railway  and  franchises 
of  the  People's  Electric  Street  Railway  Company,  and  under 
this  lease  claimed  the  right  to  construct  a  street  railway  on 
the  state  road  at  the  points  where  the  two  branches  crossed 
that  road.  Plaintiff  denied  the  validity  of  this  lease  in  so  far 
as  it  gave  power  to  construct  a  street  railway  on  a  country  or 
township  road,  and  also  denied  that  the  traction  company 
had  secured  the  local  and  municipal  consent  prerequisite  to 
its  right  to  construct  its  line. 

Argued  before  McCOLLUM,  C.  J.,  and  MITCHELL, 
DEAN,  FELL,  BROWN,  MESTREZAT,  and  POTTER,  JJ. 

Richard  S.  Holt  and  George  Wilson,  for  appellant. 
Arthur  E.   Barnett  and  John  M.  Buchanan,   for  appellee. 

PER  CURIAM.  The  decree  is  reversed,  and  it  is  now 
ordered  that  the  preliminary  injunction  granted  by  the  court 
below  be  continued  until  final  hearing.  In  appeals  of  this 
character  we  do  not  pass  upon  the  merits  of  the  controversy 
between  the  parties  until  after  the  final  determination  of  the 
cause  by  the  court  below. 
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{Court  of  Appeals  of  Kentucky  ^  Dec.  17,  igo2,) 

[71  S.  W.  Rep.  6.] 

Tracks  in  Street — Injuriee  to  Abutting  Owners — Limitation  of  Actions. 
Though  the  right  to  sue  a  railway  company  for  damages  caused  to 
abutting  property  by  reason  of  the  construction  and  operation  of  rail- 
way tracks  in  the  street  pursuant  to  legislative  and  municipal  authority 
is  barred  after  five  years,  an  action  for  damages  arising  from  the  con- 
struction and  operation  of  tracks  in  the  street  without  such  authority 
is  barred  by  the  15-year  statute  of  limitations. 

Same — Authority  to  Construct  and  Operate. 

A  railway  company,  by  Acts  1885-86,  pp.  340,  343,  was  authorized  to 
construct  and  operate  railroad  tracks  on  or  across  streets  for  the  pur- 
pose of  making  connections  with  other  railroads  in  the  city,  but  could 
not  acquire  more  than  one  right  of  way  from  any  depot  without  giving 
a  week's  notice  of  its  intention  to  make  application  to  the  city  council 
for  additional  privileges.  It  could  purchase  the  rights  of  other  com- 
panies. It  requested  the  city  council  to  approve  a  selection  made  by  it 
for  its  tracks,  but  no  action  was  taken  thereon.  Subsequently  it  pur- 
chased the  rights  of  a  company  having  a  right  of  way  on  a  certain 
street,  and  having  authority  to  construct  one  track  on  other  streets  of 
the  city.  And  thereafter  it  concurrently  constructed  and  operated  two 
tracks  in  one  of  such  streets  :  helct,  that  but  one  of  the  tracks  was  con- 
structed and  operated  under  legislative  and  municipal  authority. 

Measure  of  Damages. 

A  railroad  company  concurrently  constructed  and  operated  two  tracka 
in  a  street.  It  had  legislative  and  municipal  authority  to  construct 
and  operate  one  track  only :  held^  in  an  action  by  an  abutting  owner 
for  damages  to  his  property,  brought  after  the  right  to  sue  for  damages 
arising  from  the  construction  and  operation  of  the  track  authorized  by 
law  was  barred,  that  the  measure  of  recovery  was  the  damages  sus- 
tained by  reason  of  the  construction  and  operation  of  the  two  tracks, 
less  the  damages  which  would  have  been  caused  by  the  construction 
and  operation  of  one  only. 

Burnam,  Du  Relle,  and  O'Rear,  JX,  dissenting. 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  officially  reported." 

Action  by  Angelina  Klosterman  and  others  ac^ainst  the 
Chespeake  &  Ohio  Railway  Company  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.     Reversed. 

Harvey  Myers,  for  appellants. 

Simrall  &  Calvin  and  C.  P.  Chenault,  for  defendant  Ches- 
apeake &  O.  Ry.  Co. 

J.  W.  Bryan  and  E.  W.  Hines,  for  defendant  Louisville  & 
N.  R.  Co. 

PA YNTER,  J.  The  former  opinion  of  this  court,  delivered 
herein  by  Judge  Hobson,  is  as  follows: 

"Frank  A.  Klosterman  died  on  February  lo,  1892,  the 
owner  of  certain  real  estate  in  Covington,  Kentucky.  Appel- 
lants are  his  widow  and  children,  six  of  the  latter  being  in- 
fants. They  filed  this  suit  December  5,  1895,  against  the 
Chesapeake  &  Ohio  Railway  Company,  the  Covington  &  Cin- 
cinnati Elevated  Railroad  &  Transfer  &  Bridge  Company» 
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and  the  Louisville  &  Nashville  Railroad  Company,  to  recover 
damages  in  the  sum  of  $7,000  for  alleged  injuries  to  the  real 
estate  received  by  them  from  the  decedent ;  the  widow  being 
executrix  of  his  will,  and  guardian  of  his  children,  and  as  such 
joined  also  in  the  suit.  Issue  was  joined  upon  the  petition^ 
and  on  final  hearing  the  court  gave  the  jury  a  peremptory 
instruction  to  find  for  the  appellees. 

'*  Appellants'  property  is  situated  at  the  corner  of 
Lewis  and  Craig  streets.  It  has  on  it  two  brick 
houses.  One  is  a  three-story  brick  building,  situated 
on  the  corner,  and  fronting  on  both  streets.  The  first 
story  is  used  as  a  storeroom  for  mercantile  purposes;  the 
second  and  third,  as  a  residence.  The  other  is  a  two-story 
dwelling  fronting  on  Craig  street.  There  is  a  small  area  or 
yard  between  the  two  houses.  The  railroad  tracks  com- 
plained of  run  diagonally  across  Craig  and  Lewis  streets  at 
their  intersection.  The  nearest  rail  is  six  and  one-half  feet 
from  the  gatter  curb.  Inside  of  the  gutter  curb  is  a  sidewalk 
six  feet  wide.  Both  the  buildings  extend  out  to  the  sidewalk, 
so  that  at  the  corner  the  three-story  brick  house  is  only  about 
fourteen  feet  from  the  nearest  rail  of  the  railroad  track,  or 
about  eleven  and  one-half  feet  from  the  side  of  the  cars  when 
passing.  Craig  and  Lewis  streets  are  each  thirty  feet  wide, 
including  the  sidewalk  on  either  side.  The  railroad  at  this 
point  is  a  double  track,  and  is  used  almost  constantly  day  and 
night.  Before  the  railroad  was  built  the  property  rented  for 
forty-two  dollars  a  month.  Now  it  brings  scarcely  enough  to 
pay  taxes  and  insurance.  The  trains  operated  are  many  of 
them  heavy  freights,  which  jar  and  shake  the  houses  to  such 
an  extent  as  to  alarm  the  occupants  and  wake  them  at  night. 
A  large  quantity  of  cinders  and  smoke  is  thrown  into  and 
upon  the  property,  sometimes  filling  the  front  rooms  with 
smoke,  and  to  such  an  extent  that  it  is  impracticable  to  keep 
the  front  windows  open  at  all.  Large  quantities  of  cinders 
fall  upon  the  roof  and  yard,  burning  the  paint  off  the  roof, 
causing  it  to  rot,  and  unfitting  the  yard  for  such  uses  as  the 
yard  of  a  residence  is  designed  for.  The  wall  of  the  two-story 
building  is  settled.  The  noise,  vibration,  and  discom- 
fort from  smoke  and  cinders  are  such  that  only  an  undesira- 
ble class  of  tenants  will  rent  the  property  for  a  residence,  and 
the  storeroom  is  not  desirable  for  a  business  place.  The 
tracks  take  up  substantially  the  intersection  of  the  streets, 
with  the  exception  of  six  feet  on  each  side,  so  as  in  a  great 
degree  to  interfere  with  the  ingress  or  egress  of  wagons  and 
teams,  from  the  fact  that  trains  are  passing  so  often  day  and 
night.  There  is  no  doubt,  under  the  evidence,  that  the  prop- 
erty is  desirably  located,  and  was  valuable  before  the  con- 
struction of  the  railroad,  and  by  reason  of  its  construction  has 
been  largely  unfitted  for  the  purposes  for  which  it  was  in- 
tended, and  greatly  depreciated  in  value.  The  railroad  was 
constructed  precisely  as  it  is  now  in  the  year  1889,  and,  the 
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action  not  having  been  filed  within  five  years  thereafter,  the 
appellees  interpose  the  plea  of  limitation,  and  it  was  on  this 
groand  that  the  court  below  gave  the  jury  a  peremptory  in- 
straction  to  find  for  appellees. 

''In  Railroad  Co.  v.  Orr,  91  Ky.  109,  it;  S.  W.  8,  this  coort 
held  that  a  railroad  must  be  regarded  as  a  permanent  strnctore, 
and,  when  its  constraction  in  the  streets  of  a  city  is  aathorized 
by  legislative  and  manicipal  aathority,  all  damages  natarally 
resulting  from  the  proper  operation  of  the  road  can  then  be 
ascertained  and  determined,  and  the  caase  of  action  therefor  is 
barred  by  limitation  after  five  years  from  the  time  the  action 
might  first  have  been  institated.  This  case  has  been  followed 
is  so  many  sabseqaent  caases  that  the  qaestion  is  not  now  an 
open  one,  bat  we  are  not  inclined  to  extend  the  rule  beyond  the 
limits  thus  laid  down,  or  to  apply  it  to  a  case  where  the  con- 
struction of  the  railroad  in  the  street  is  not  authorized  by  1^- 
islative  and  municipal  authority.  As  has  been  held  by  this 
court  in  several  cases,  and  is  recognized  in  section  242  of  our 
present  constitution,  the  injury  to  property  in  cases  of  this 
character  is  substantially  a  taking  of  private  property  for  pub- 
lic use,  and,  where  this  taking  has  not  been  done  under  proper 
authority  of  law,  it  should  stand,  as  to  limitation,  on  the  same 
plane  as  any  other  taking  of  real  estate.  The  structure  being 
permanent,  the  action  is  not  for  a  trespass  upon  the  property,  in 
which  damages  within  the  preceding  five  years  may  be  re- 
covered ;  but  the  question  to  be  determined  is,  what  will  be 
a  fair  compensation  to  the  owner  of  the  property  for  the 
depreciation  of  the  value  of  his  property  by  the  servitude  that 
is  thus  placed  upon  it?  When  the  construction  of  the  railroad 
is  authorized  by  law,  all  persons  must  take  notice  of  this; 
and  there  are  sound  reasons  of  public  policy  for  not  extending 
the  bar  of  limitation  to  those  cases  where  the  construction  is 
not  by  authority  of  law,  and  the  citizen  cannot  well  under- 
stand his  rights.  It  remains,  therefore,  to  determine  whether 
the  tracks  in  question  were  constructed  under  proper  legisla- 
tive and  municipal  authority. 

^'On  August  27,  1851,  the  council  of  the  city  of  Covington 
granted  to  the  Covington  &  Lexington  Railroad  permission  to 
lay  its  road  in  Washington  street  The  Covington  &  Lexing- 
ton Railroad  was  afterwards  succeeded  by  the  Kentucky  Cen- 
tral Railroad,  and  on  October  22,  1885,  the  city  council 
granted  to  it,  its  successors  or  assigns,  permission  to  extend 
its  track  from  its  terminus  to  a  point  on  or  near  the  Ohio 
river,  and  'the  right  of  way  for  a  single  track  over  such  streets 
and  alleys'  as  might  be  best  for  said  company  to  use.  This 
grant  was,  in  terms,  limited  to  'the  right  of  way  for  a  single 
track.'  On  December  17,  1887,  the  Kentucky  Central  Rail- 
road sold  and  assigned  to  the  Covington  &  Cincinnati  Elevated 
Railroad  &  Transfer  &  Bridge  Company  all  of  its  rights, 
privileges,  and  franchises  under  and  by  virtue  of  these  ordi- 
nances, and  it  is  insisted  that  it  was  justified  in  constructing 
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the  double  track  in  controversy  ander  this  authority.  But  the 
original  ordinance  made  in  1851  granted  a  right  of  way  only 
on  Washington  street,  and  the  ordinance  of  October  22,  1885, 
in  express  words,  granted  only  a  right  of  way  for  a  single 
track.  Where  the  authority  is  expressly  limited  to  a  single 
track,  it  cannot  by  construction  be  enlarged,  for  this  would  be 
to  violate  the  plain  terms  of  the  instrument.  Unless,  there- 
fore, there  was  some  other  authority  for  buildioig  this  double 
track,  the  case  does  not  fall  within  the  rule  laid  down  in  Rail* 
road  Co.  v.  Orr,  above  referred  to. 

''Appellees  also  rely  on  certain  provisions  of  the  charter  of 
the  bridge  company,  and  certain  sections  of  the  municipal 
authorities  of  Covington.  These  will  now  be  considered: 
The  bridge  company  was  incorporated  by  an  act  approved 
April  4,  1884,  under  the  name  of  the  Covington  &  Cincinnati 
Pier  Bridge  Company.  By  an  act  approved  February  9, 
1886,  the  name  of  the  corporation  was  changed  to  the  Cov- 
ington &  Cincinnati  Elevated  Railroad  &  Transfer  &  Bridge 
Company.  This  act  also  contains  the  following  provision 
(i  Acts  1885-86,  pp.  340,  343):  'Said  corporation  is  hereby 
authorized  and  empowered  to  construct,  maintain  and  operate 
railroad  tracks  with  necessary  turnouts  and  sidings  upon  the 
said  bridge  and  the  approach  thereto. '  Section  3-  'The  said 
corporation  shall  also  have  power  to  construct  a  railway  track 
with  necessary  turnouts  and  sidings  upon,  over,  along  or 
across  any  public  streets,  roads,  alleys,  avenues  or  through  or 
over  any  blocks  or  ground  between  such  streets  for  the  pur- 
pose of  making  connection  with  the  depots  or  railway  tracks 
of  any  railroad  in  the  city  of  Covington  within  such  terri- 
torial limits  as  the  city  council  of  said  city  shall  prescribe.' 
Section  4.  'The  said  company  shall  construct  and  maintain 
tracks  connecting  its  bridge  with  the  Kentucky  Central  Rail- 
road in  such  manner  as  to  enable  other  railroads  to  connect 
their  lines  of  railway  with  said  tracks  approaching  said  bridge. 
Connections  made  by  any  other  railroad  with  such  connecting 
tracks  shall  be  so  made  as  to  admit  other  roads  to  connect 
therewith ;  and  any  railroad  now  existing  or  it  be  hereafter 
constructed  within  the  city  of  Covington  shall  have  the  right 
to  connect  its  railway  with  said  connecting  tracks  and  shall 
have  the  right  to  use  the  same  for  the  purpose  of  and  to 
cross  said  bridge  with  its  locomotives  and  cars,  upon  the 
payment  of  toll  and  upon  the  terms  in  this  act  expressed.' 
Section  8.  '  The  said  company  shall  not  have  the  power  to 
acquire  more  than  one  right  of  way  from  any  depot  in  Cov- 
ington to  its  bridge  and  shall  obtain  no  permit  or  privilege 
from  the  city  council  of  Covington  for  such  right  of  way  with- 
out first  having  given  at  least  one  week's  notice  of  its  inten- 
tion to  make  application  therefor,  which  notice  shall  be  in 
writing  and  be  served  on  the  city  clerk  of  said  city,  and  said 
corporation  shall  also  cause  said  notice  to  be  published  in 
some  newspaper  circulating  in  Covington  at  least  seven  days 
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before  the  making  of  such  application.'  Section  la  The 
corporation  was  also  authorized  by  section  6  of  the  charter  to 
acquire,  either  by  purchase  or  assignment,  such  right  of 
way  as  any  other  company  then  possessed  or  held  over  or 
across  any  streets  or  blocks  of  ground  in  Covington.  The  only 
purchase  it  made  was  from  the  Kentucky  Central  Railroad, 
as  above  stated ;  and,  as  this  was  only  a  right  of  way  for  a 
single  track,  authority  to  construct  and  maintain  the  double 
tracks  in  question  must  depend  upon  a  compliance  on  its 
part  with  the  provisions  above  quoted  from  its  charter.  It 
was  only  authorized  by  the  charter  to  construct  its  track 
within  such  territorial  limits  as  the  city  council  of  the  city 
should  prescribe.  Section  4.  It  had  no  power  to  acquire 
more  than  one  right  of  way  from  any  depot  to  its  bridge,  and 
could  obtain  no  permit  or  privilege  from  the  council  without 
first  giving  a  week's  notice  by  service  on  the  clerk,  and  pub- 
lication in  a  newspaper  circulating  in  the  city.  Section  10. 
The  record  shows  that  at  a  meeting  of  the  council  on  April 
22,  1886,  the  bridge  company  presented  a  paper  informing  the 
council  that  it  had  located  the  approaches  to  its  bridge  from 
a  certain  square,  running  thence  northwardly  to  the  Ohio 
river,  and  requesting  the  council  to  approve  the  selection; 
the  paper  stating  that  due  notice  of  the  application  had  been 
given  to  the  city  clerk  and  by  publication  as  required  by  law. 
The  council  thereupon  referred  the  matter  to  its  committee 
on  raihroads  and  bridges,  to  report,  by  ordinance  or  otherwise, 
when  the  company  presented  more  specific  location  of  their 
route.  This,  so  far  as  the  record  shows,  was  never  done,  and 
no  action  was  ever  taken  by  the  council  on  the  application. 
The  record  also  shows  that  at  the  same  meeting  of  the 
council,  on  April  22,  1886,  the  Kentucky  Central  Railroad 
reported  to  the  council  its  location  of  its  right  of  way  under 
the  ordinance  of  October  22,  1885,  along  the  route  now 
occupied  by  the  tracks  in  controversy.  The  record  further 
shows  a  prolonged  struggle  between  the  city  authorities  and 
the  railroad  companies  about  their  rights  of  way^  and  on  July 
29,  1886,  a  majority  and  minority  report  were  presented  in 
regard  to  the  granting  of  the  right  of  way  to  the  bridge  com- 
pany, but  no  action  appears  to  have  been  taken  on  either  re- 
port. After  this  the  Kentucky  Central  deeded  to  the  bridge 
company  its  right  of  way,  and  it  is  hard  to  escape  the  con- 
clusion that  the  bridge  company,  to  avoid  the  terms  sought 
to  be  imposed  upon  it  by  the  city,  or  for  some  other  reason, 
ceased  to  prosecute  its  application  to  the  council,  and  under- 
took to  get  along  under  its  purchase  from  the  Kentucky  Cen- 
tral. At  least,  the  presumption  must  be,  as  it  was  only 
authorized  to  acquire  one  right  of  way,  and  it  did  not  follow 
up  its  application  to  the  council,  that  this  application  was 
abandoned.  The  purpose  of  requiring  notice  to  be  given  of 
the  application  was  that  those  interested  might  resist  it  be- 
fore the  council,  aud,  when  this  resistance  was  made  with 
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such  effect  that  no  action  was  taken  on  the  application,  the 
only  reasonable  conclusion  is  that  the  corporation  made  some 
other  arrangement.  It  is  also  shown  in  the  record  that  on 
December  22,  1886,  an  ordinance  was  passed  allowing  the 
Covington  Short  Route  &  Transfer  Company  to  build  a  line 
from  Licking  river  to  the  Kentucky  Central  track,  and  that  in 
the  year  1889  several  ordinances  were  passed  requiring  the 
erection  of  safety  gates  and  the  keeping  of  flagmen  at  differ- 
ent points  along  the  tracks  in  controversy.  It  is  contended 
for  appellants  that  the  council,  in  doing  this,  only  protected 
the  people  of  the  city,  and  that  such  ordinances  were  not 
grants  of  right  of  way,  but  only  police  regulations  to  prevent 
the  trains  from  running  over  people.  However  this  may  be, 
we  do  not  think  a  grant  by  implication  or  acquiescence  could 
be  properly  made  by  the  city  council  under  section  10  of  the 
charter  above  quoted,  for  it  contemplates  that  the  persons 
interested  shall  have  notice  of  the  application,  and  an  oppor- 
tunity to  resist  it.  To  allow  a  grant  to  arise  from  the 
acquiescence  of  the  council,  without  notice  to  those  interested, 
as  provided  by  the  statute,  would  be  to  defeat  its  entire  pur- 
pose. 

'^We  are  theretofore  of  opinion  that  the  construction  and 
operation  of  the  double  tracks  in  front  of  appellants'  property 
was  not  under  regular  legislative  and  municipal  authority. 
While  there  was  authority  to  construct  and  operate  a  single 
track,  a  double  track,  running  necessarily  so  close  to  the  prop- 
erty, was  a  much  more  grievous  burden ;  and  we  do  not  think  the 
statute  of  limitation  should  bar  any  part  of  the  injury  done, 
for  the  reason  that  it  is  an  entirety,  and  not  separable.  It 
would  mean  that  after  five  years  the  city  authorities  and  the 
persons  interested,  having  acquiesced  in  the  construction  of 
the  railroad,  cannot  enjoin  its  operation  or  require  its  re- 
moval. Appellees,  after  the  expenditures  made  by  them, 
must  be  allowed  to  maintain  and  operate  their  road,  but  if,  in 
80  doing,  they  take  the  property  of  appellants,  they  must  make 
them  a  fair  compensation  for  the  injury  done.  The  road  can- 
not now  be  treated  as  an  illegal  structure,  or  its  operation  as 
a  nuisance.  All  we  hold  is  that  limitation  of  five  years  does 
not  protect  appellees  from  liability  for  injui^  done  appellants, 
as  their  road  was  not  constructed  under  proper  municipal 
authority." 

The  opinion  so  well  states  the  facts  in  the  case,  the  various 
legislative  enactments,  the  proceedings  of  the  common  coun- 
cil of  the  city  of  Covington,  and  the  conclusion  as  to  the 
application  of  the  doctrine  of  the  Orr  Case,  that  it  is  incor- 
porated in  this  opinion.  The  court  recedes  only  from  that 
part  of  the  opinion  where  it  is  said,  ''We  do  not  think  the 
statute  of  limitation  should  bar  any  part  of  the  injury  done, 
for  the  reason  that  it  is  an  entirety,  and  not  separable." 
Under  the  doctrine  of  the  Orr  Case,  the  five-year  statute  of 
limitation  would  have  barred  the  appellants'  cause  of  action, 
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had  the  appellees  constnicted  only  a  single  track,  becanse 
it  was  done  nnder  the  legislative  and  municipal  authority. 
The  appellees  did  not  have  municipal  authority  to  construct 
the  additional  track.  The  mere  fact  that  it  was  constructed 
at  the  same  time  that  the  authorized  one  was  could  not  make 
it  a  lawfully  constructed  track.  It  was  as  much  an  additional 
servitude  upon  the  street,  and  injury  to  the  property  of  appel- 
lants, as  it  would  have  been,  had  it  been  constructed  anterior 
or  subsequent  to  the  construction  of  the  authorized  track. 
The  effect  upon  the  rights  of  the  appellants  was  just  the  same 
whether  the  authorized  track  was  constructed  prior  to,  at  the 
same  time,  or  subsequent  to  the  construction  of  the  author- 
ized one.  The  time  of  the  construction  could  not  affect  in  any 
way  the  application  of  the  statute  of  limitations  to  the  rights 
of  appellants.  When  the  authorized  track  was  constructed, 
under  the  Orr  Case,  the  five*year  statute  of  limitation  began 
to  run.  When  the  unauthorized  one  was  constructed,  and 
damaged  the  property  of  the  appellants,  it  was  an  unlawful  tak- 
ing of  their  property,  and  the  fifteen-year  statute  of  limitation 
applies.  As  the  appellees  had  the  right  to  maintain  one  track 
under  legislative  and  municipal  authority,  did  it  forfeit  the 
right  to  have  the  five-year  statute  of  limitation  apply  to 
appellants'  cause  of  action  for  injury  and  damages  resultii^ 
from  its  prudent  operation?  Upon  reconsideration,  we  have 
concluded  that  it  has  not  lost  it.  Its  unauthorized  act  could 
not  change  the  application  of  the  law  of  limitation  to  a  cause 
of  action  existing  independent  of  such  act  If  could  no  more 
do  so,  than  the  doing  of  the  lawful  act  could  change  the  appli- 
cation of  another  statute  of  limitation  to  the  cause  of  action 
growing  out  of  the  unauthorized  act.  The  construction  of  two 
tracks  created  an  additional  servitude  upon  the  narrow  street, 
and  the  operation  of  trains  over  both  of  them  necessarily 
added  to  the  damages  to  appellants'  property.  While  the 
construction  and  operation  of  the  two  tracks  makes  it  more 
difficult  to  determine  the  damage  resulting  to  the  appellants, 
than  it  would  if  only  one  had  been  constructed  and  operated, 
still  that  difficulty,  which  has  been  created  by  appellees,  should 
not  be  interposed  as  a  barrier  to  appellants'  right  to  have 
redress  for  their  wrongs.  The  damage  for  which  they  are 
entitled  to  recover  from  appellees  is  for  constructing  and 
maintaining  two  tracks  instead  of  one.  Whatever  damages 
the  appellants  sustained  by  reason  of  the  construction  and 
operation  of  two  tracks,  which  they  would  not  have  sustained 
by  the  construction  and  prudent  operation  of  one  track,  is  the 
amount  of  damages  appellants  are  entitled  to  recover.  This 
we  believe  to  be  the  correct  rule  for  the  measurement  of  the 
damages  they  have  sustained,  and  for  which  their  right  to  re* 
cover  is  not  barred  by  the  statute  of  limitation. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 

O'REAR,   J.  (dissenting).     This  action    was  brought  to 
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recover  damages  alleged  to  have  resalted  from  the  operation 
of  railroad  trains  over  appellee's  tracks  at  the  intersection  of 
Lewis  and  Craig  streets,  in  Covington,  Ky.  The  doable 
tracks  of  appellee's  road  pass  diagonally  across  the  intersec- 
tion of  Lewis  and  Craig  streets,  and  over  these  two  streets 
all  railroad  trains  of  appellee's  road  moving  between  Coving- 
ton, Ky.,  and  Cincinnati,  Ohio,  pass.  Appellants'  property 
is  sitaated  at  the  soatheast  corner  of  Lewis  and  Craig  streets, 
fronting  3S  feet  on  Lewis  street,  and  extending  back  75  feet 
on  Craig  street.  Upon  this  lot  is  a  three-story  brick  house 
at  the  corner,  and  a  two-story  brick  house  on  the  rear  of  the 
lot,  fronting  on  Craig  street.  These  tracks  were  constructed 
across  the  intersection  of  Lewis  and  Craig  streets  in  the  year 
1889,  since  then  they  have  been  constantly  used  in  substan- 
tially the  same  condition  as  they  were  when  first  built  At 
the  time  of  their  construction  the  property  involved  in  this 
litigation  was  owned  by  Frank  Klosterman,  the  husband  of 
one  of  the  appellants,  and  the  father  of  the  others.  He  died 
February  10,  1892,  and  this  suit  was  brought  December  s, 
1S95,  by  his  widow,  as  executrix,  and  by  his  devisees,  for 
injuries  to  the  property  arising  from  the  operation  of  trains 
on  and  over  said  tracks;  that  is,  from  the  noise,  smoke, 
cinders,  and  vibrations  arising  from  the  operation  of  the 
cars.  The  petition  does  not  allege  that  appellee's  operation 
of  its  railroad  trains  was  negligent  or  unusual,  or  other  than 
the  usual  and  customary  service.  Nor  does  the  petition  pro- 
ceed upon  the  ground  that  by  the  construction  of  appellee's 
railroad  tracks,  and  the  operation  of  its  trains,  there  has  been 
an  interference  with  appellants'  right  of  egress  and  ingress 
from  and  to  their  said  property.  It  is  the  contention  of 
appellants,  as  set  out  in  this  petition,  and  made  here  in  a^:u- 
ment,  that  appellee's  occupancy  of  the  street  in  question,  to 
the  extent  of  one  of  its  tracks,  was  without  legislative  or 
municipal  authority,  and  it  was  therefore  a  continuing  nui- 
sance for  appellee  to  operate  on  such  tracks  its  railroad  trains 
and  locomotives.  It  becomes  important,  therefore,  to 
determine  whether  appellee's  occupation  of  the  streets  in 
question  by  its  double  track  of  railroad  was  or  has  become 
authorized.  If  it  was,  this  action  is  confessedly  barred,  under 
the  principles  announced  in  Railroad  Co.  v.  Orr,  91  Ky.  114, 
15  S.  W.  8.  The  tracks  were  built  by  appellee,  the  Coving- 
ton &  Cincinnati  Elevated  Railroad  &  Transfer  &  Bridge 
Company,  hereinafter  called  the  ^^ Bridge  Company."  This 
company  was  incorporated  by  an  act  of  the  legislature 
approved  February  9,  1886.  Prior  thereto  the  Kentucky 
Central  Railroad  Company  had  acquired  certain  corporate 
rights  and  franchises,  including  that  of  operating  and  main- 
taining a  line  of  railroad  into  the  city  of  Covington,  and  on 
to  the  Ohio  river.  The  bridge  company  was  authorized  to 
construct  a  railway  and  highway  bridge  across  the  Ohio  river 
between  the  cities  of  Cincinnati  and  Covington,  and  to  operate 
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railroad  trains  thereon.  It  was  aothorized  to  construct 
approaches  to  the  bridge  on  the  Covington  side,  and  to  baild 
and  maintain  connection  with  the  railroad  tracks  of  sach 
other  roads  as  might  then  be  in  Covington,  or  might  there- 
after be  constructed  to  Covington.  At  that  time,  so  far  as  the 
record  discloses,  there  was  bat  one  road  in  Covington,  to  wit, 
the  Kentucky  Central.  The  eighth  section  of  the  act  of 
incorporation  is  as  follows:  ''The  said  company  shall  con- 
struct and  maintain  tracks  connecting  its  bridge  with  the 
Kentucky  Central  Railroad  in  such  manner  as  to  enable  other 
railroads  to  connect  these  lines  of  railway  with  said  tracks 
approaching  said  bridge.  Connections  made  by  any  other 
railroad  with  such  connecting  tracks  shall  be  so  made  as  to 
permit  other  railroads  to  connect  therewith ;  and  any  railroad 
now  existing  or  to  be  hereafter  constructed  within  the  city  of 
Covington  shall  have  the  right  to  connect  its  railway  with 
said  connecting  tracks,  and  shall  have  the  right  to  use  the 
same  for  the  purpose  of,  and  to  cross  said  bridge  with  its 
locomotives  and  cars  upon  the  payment  of  tolls  and  upon  the 
terms  in  this  act  expressed. ' '  Section  lo  is  as  follows :  ' '  The 
said  company  shall  not  have  the  power  to  acquire  more  than 
one  right  of  way  from  any  depot  in  Covington  to  its  bridge, 
and  shall  obtain  no  permit  or  privilege  from  the  city  council 
of  Covington  for  such  right  of  way  without  first  having  given 
at  least  one  week's  notice  of  its  intention  to  make  applica- 
tion therefor,  which  notice  shall  be  in  writing,  and  be  served 
on  the  city  clerk  of  said  city,  and  said  corporation  shall  also 
cause  said  notice  to  be  published  in  some  newspaper  circulat- 
ing in  Covington  at  least  seven  days  before  the  making  of 
such  application,  but  nothing  herein  shall  be  construed  to 
prevent  said  company  from  acquiring  a  right  of  way  by  assign- 
ment as  provided  in  section  6  hereof. ' '  Under  this  charter, 
appellee  bridge  company  did  construct  the  bridge  con- 
templated by  the  act,  and  did  build  approaches  thereto  on 
the  Kentucky  side  of  the  river,  and  did  connect  its  tracks 
with  the  tracks  of  the  Kentucky  Central  Railroad  Company. 
The  Maysville  &  Big  Sandy  Railroad  Company,  now  operated 
and  controlled  by  the  Chesapeake  &  Ohio  Railway  Company, 
had  constructed  a  raihroad  into  the  city  of  Covington ;  and  the 
track  was  built  on  the  same  roadway,  and  parallel  to  the  other 
track  connecting  this  road  with  the  bridge  company's  road. 
In  other  words,  the  bridge  company  has  built  tracks  from  its 
bridge  connecting  it  over  one  roadway  with  two  different 
railroads  operating  in  Covington,  Ky.,  which  were,  under  the 
charter  of  appellee  bridge  company,  entitled  to  transfer  priv- 
ileges over  bridge  into  Cincinnati. 

For  appellants  it  is  argued  that  the  authority  to  appellee  to 
construct  a  double  track  road  is  not  shown  in  this  case,  be- 
cause there  was  not  a  compliance  with  section  lo  of  appellee 
bridge  company's  charter,  above  quoted,  in  which  it  was  re- 
quired to  give  notice  in  writing,  to  be  served  on  the  city  clerk 
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and  published  in  some  newspaper  circnlated  in  Covington  for 
at  least  seven  days  before  the  making  of  such  application  for 
roadway.  Whether  snch  notice  was  given  is  not  shown.  It 
is  not  argued  or  shown  that  a  specific  grant  of  roadway  to  the 
bridge  company  was  made  by  the  city  council.  It  seems  from 
the  record  that  the  bridge  company's  connecting  tracks  were 
in  fact  built  by  the  Chesapeake  &  Ohio  Railway  Company, 
and  are  operated  by  it,  under  the  management  and  charter  of 
the  bridge  company.  The  record  discloses  abundant  in- 
stances, as  early  as  1889,  when  the  Chesapeake  &  Ohio  Rail- 
way Company  was  building,  or  shortly  after  it  had  completed, 
the  line  of  the  road  in  question,  that  the  city  council  were 
negotiating  with  that  company  as  to  the  manner  of  making 
certain  grades  on  certain  of  the  streets  over  which  it  crossed 
in  the  construction  of  such  approach  to  the  bridge,  and 
wherein  the  railroad  company  was  required  to,  and  did,  agree 
to  bear  the  expenses  of  regrading  certain  parts  of  such  streets, 
and  of  constructing  sewers,  etc.,  and  of  maintaining  gates 
across  certain  streets,  including  Lewis  and  Craig  streets  cross- 
ing. Was  this  equivalent  to  a  grant  by  the  municipal  cor- 
poration of  a  right  of  way  across  the  street  in  question?  In 
this  state  the  legislature  might  have  authorized  the  construc- 
tion of  a  railroad  across  or  along  the  streets  of  a  town  or  city 
without  the  consent  of  the  latter.  Railroad  Co.  v.  Orr,  91 
Ky.  ii4t  IS  S.  W.  8.  The  legislative  authority  to  appellee  to 
construct  the  railroad  in  question  was  undoubtedly  conferred. 
The  only  thing  remaining  was  the  assent  of  the  municipal 
corporation  of  the  city  of  Covington.  The  manner  of  giving 
this  assent  (that  is,  whether  it  should  be  by  deed  or  by  ordi- 
nance) is  not  stipulated.  That  the  municipality  had  notice 
of  appellee's  purpose  to  construct  the  railroad  in  question, 
and  as  now  operated,  is  evident  That  it  raised  some  objec- 
tions to  the  exercise  of  this  purpose  in  certain  particulars, 
which  were  finally  adjusted  to  its  satisfaction,  is  also  shown. 
That  the  railroad  company,  evidently  relying  upon  these  facts, 
in  connection  with  the  charter  of  the  bridge  company,  built 
the  tracks  upon  the  route  in  litigation,  with  the  knowledge 
and  assent  of  the  city,  is  apparent.  Under  these  circum- 
stances, would  the  city  be  permitted  to  say  to  the  railroad 
company  that  it  had  not  complied  with  the  prerequisites 
named  in  the  statute,  and  therefore  it  must  leave  the  streets? 
We  think  not.  It  would  be  held  estopped  by  its  conduct,  and 
appellee's  reliance  thereon,  to  the  extent  that  it  constructed 
an  expensive  railway  over  the  streets  in  question.  Appellee 
having  the  right  to  construct  its  ' 'railroad  tracks"  over  such 
streets  as  the  city  might  permit,  and  the  city  of  Covington 
having  acquiesced  in  the  construction  of  the  tracks,  for  the  pur- 
poses and  to  the  extent  authorized  by  appellee's  charter,  it 
must  be  held  to  be  bound  by  its  conduct  in  the  premises  as 
fully  and  to  every  extent  as  if  such  authority  had  been  granted 
by  ordinance  duly  passed.    There  is  no  good  reason  why  the 
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manicipality  shoald  not  be  held  to  the  same  standard  of  hon- 
esty in  snch  matters,  when  applying  to  it  an  estoppel,  as  other 
persons  wonld  be.  In  Kneeland  v.  Gilman,  24  Wis.  39,  cited 
and  adopted  as  basis  of  text  in  Herm.  Estop.  1363,  it  was 
said:  '^But  of  late  years,  mach  more  than  formerly,  the 
doctrine  of  estoppel,  most  wholesome  and  just  in  its  operation 
when  properly  applied,  has  been  extended  to  these  manicipal 
corporations,  so  as  to  bind  and  conclude  them  by  their  own 
acts  and  acquiescence,  and  the  act  and  acquiescence  of  their 
officers,  whenever  an  estoppel  would  exist  in  the  case  of 
natural  persons.  It  is  now  well  settled  that,  as  to  matters 
within  the  scope  of  their  powers  and  the  powers  of  their 
officers,  such  corporations  may  be  estopped  upon  the  same 
principles  and  under  the  same  circumstances  as  natural  per- 
sons. ' ' 

We  conclude,  therefore,  that  appellees  have  acquired  the 
right  to  build  the  double-track  road  at  the  places  now 
occupied,  and  in  question  in  this  suit.  It  therefore  follows 
that  applying  the  doctrine  of  the  cases  of  Railroad  Co.  v. 
Orr,  supra,  and  Roulston  v.  Railway  Co.  (Ky.)  54  S.  W.  2, 
the  statutory  bar  of  five  years  pleaded  by  appellees  in  this 
case  against  appellants'  right  of  recovery  was  applicable,  and 
that  the  circuit  court  rightfully  gave  a  peremptory  instruction 
based  thereon.  The  majority  opinion  proceeds  upon  the 
theory  that  although  appellees  had  a  perfect  right  to  build  a 
single-track  railway  over  the  route  in  question,  yet  by  building 
an  additional  track  they  have  become  liable  for  the  dam- 
ages resulting  from  all  operation  of  trains  over  it, — ^the  addi- 
tional track,— but  not  for  the  smoke,  noise,  etc,  caused  by 
the  operation  of  the  trains  6n  the  first  track.  The  damages 
for  which  appellants  sue  are  not  really  due  to  the  existence  of 
the  two  tracks,  but  the  existence  of  noise,  smoke,  cinders, 
and  jarring  caused  by  the  trains.  These  conditions  Would 
exist  just  the  same  whether  these  trains  passed  over  one  or 
two  tracks,  it  not  being  shown  in  the  record  that  both  tracks 
were  ever  used  at  this  point  at  the  same  moment. 

BURNAM  and  DU  RELLE,  JJ.,  concur  with  O'REAR.  J. 


In  re  Directors  of  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Plymouth,  Jan,  S,  1903.) 

[65  N.  E.  Rep.  815.] 

Railroads— Grade  Crossing— Abolition— Petition— Discontinuance. 

A  petition  to  abolish  a  f?rade  crossing',  under  St.  1890,  c.  428,  St.  1891, 
c.  262,  St.  1892,  c.  374,  and  St.  1895,  c.  491,  may  not  be  discontinued 
by  petitioners  when  it  has  proceeded  to  the  appointment  of  commis- 
sioners, after  an  appearance  by  the  town  in  which  the  crossing'  is  situ- 
ate, and  on  its  objection  to  such  discontinuance. 

Appeal  from  superior  court,  Plymouth  county;  Braley, 
Judge. 
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Proceedings  by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  by  its  directors,  for  the  abolition  of  a 
grade  crossing.  From  an  order  denying  petitioners  leave  to 
discontinae  the  proceedings,  they  appeal.    AfiBrmed. 

The  case  came  ap  on  ^'a  discontinaance  of  petition"  filed' 
by  the  petitioners,  and  a  motion  by  them  '^ for  leave  to  discon- 
tinue their  petition."  The  town  of  Hingham  contended  that 
petitioners  could  not  discontinue  their  petition  as  of  right. 
The  court  ruled  that  petitioners  have  leave  to  discontinue  as 
to  all  crossings  except  the  crossing  at  Rockland  street,  and 
that  as  to  that  the  petition  was  to  stand  for  further  hearing^ 
and  petitioners  appealed. 

J.  H.  Benton,  Jr.,  for  petitioners. 

Jos.  O.  Burdett,  for  respondent  town  of  Hingham. 

LORING,  J.  Prior  to  January  3i»  1896,  a  location  was 
given  to  the  Hingham  Street  Railway  Company  to  construct 
and  operate  a  street  railway,  with  electric  power,  upon  cer- 
tain streets  in  Hingham,  including  Rockland  street.  Rock- 
land street  crossed  a  branch  of  the  railroad  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Company  at  grade,  which 
at  that  time  wasi  operated  by  electricity.  When  this  location 
was  granted  to  the  street  railway,  no  method  had  been 
devised  for  the  arrangement  of  the  trolleys  of  two  railways 
operated  by  electricity,  which  cross  each  other  at  grade.  A 
controversy  arose  between  the  two  companies  as  to  the  right 
of  the  railway  to  cross  the  railroad,  and  as  to  the  method  of 
carrying  its  wires  over  the  railroad  so  as  not  to  render  the 
operation  of  the  railroad  by  its  trolley  wires  unsafe.  In  Feb- 
ruary of  the  same  year  the  railroad  brought  a  bill  in  equity, 
in  which  the  railway  appeared,  and  the  cause  was  sent  to  a 
board  of  three  masters,  who  made  a  report  ^^ which  prescribed 
a  device  and  apparatus  for  adapting  the  crossing  of  the  wires 
of  the  railway  and  the  railroad  for  use.  and  prescribed  the 
manner  in  which  the  parties  should  respectively  operate  their 
railroad  and  railway  at  said  crossing."  On  June  8,  1896,  a 
decree  was  made  confirming  this  report,  and  the  railroad  and 
railway  have  since  then  been  operated  in  safety  in  accordance 
therewith.  On  the  same  day  on  which  the  railroad  filed  its 
bill  in  equity,  its  directors  brought  the  petition  now  before  us 
for  the  abolition  of  this  crossing  and  other  grade  crossings  in 
the  town  of  Hingham.  The  town  entered  an  appearance, 
4nd  on  June  6,  1896,  commissioners  were  appointed  for  the 
abolition  of  the  crossings  mentioned  by  the  petitioners.  A 
hearing  was  had  at  Hingham  by  the  commissioners  in  the 
same  month  of  June,  1896,  at  which  the  parties  appeared,  and 
the  commissioners  took  a  view  of  the  several  crossings  and 
adjourned.  No  further  action  was  taken  in  the  matter  until 
December,  1900,  when  the  petitioners  filed  a  motion  for  leave 
to  discontinue,  and  a  discontinuance  of  the  petition.  The 
respondent  town  assented  to  the  discontinuance  as  to  all  the 
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grade  crossings  except  the  crossing  of  Rockland  street  and  the 
railroad  of  the  petitioners.  ''The counsel  for  the  town  stated 
that  this  assent  was  npon  the  gronnd  that  the  other  crossings 
coald  not  be  abolished  withont  great  and  disproportionate 
expense,  and  that  since  the  filing  of  said  petition,  by  reason 
of  the  consolidation  of  the  street  railways  connecting  with 
Nantasket,  and  of  the  increased  travel  over  said  Rockland 
street  and  crossing  caused  thereby,  and  also  of  the  general  in- 
crease in  travel  over  said  crossing,  the  danger  thereat  has  been 
greatly  increased,  and  that,  in  the  opinion  of  the  selectmen 
of  the  town,  said  crossii^  can  be  abolished  at  a  com- 
paratively small  expense.  The  counsel  for  the  railroad  com- 
pany claimed  that  the  petition  for  the  alteration  of  the  grade 
crossing  at  Rockland  street  was  in  aid  of  its  bill  in  equity  to 
regulate  the  method  of  adapting  the  trolley  wires  at  that 
crossing  for  safe  and  proper  use,  and  that  the  superior  court 
took  jurisdiction  of  that  matter,  and  appointed  masters  to 
prescribe  a  method  for  the  safe  operation  of  the  railroad  and 
railway  over  this  crossing,  and  it  did  not  desire  further  to 
prosecute  its  petition,  and  therefore  no  action  had  been  taken 
thereon.''  The  presiding  judge  found  that  ''their  respective 
claims  were  in  accordance  with  the  facts,'*  and  ruled  that  the 
petitioners  did  not  have  an  absolute  right  to  discontinue, 
against  the  objection  of  the  town,  and  ordered  that  the  "dis- 
continuance of  petition"  filed  by  them  be  not  allowed.  He 
further  ruled,  "said  town  assenting,  that  the  petitioners  have 
leave  to  discontinue  their  petition  as  to  all  crossings  described 
therein  except  the  crossing  at  Rockland  street,  and  that  as  to 
said  crossing  at  Rockland  street  said  petition  is  to  stand  for 
further  hearing  if  either  party  desires.  To  which  the  peti- 
tioners excepted  so  far  as  the  order  allowed  the  petition  to 
stand  as  to  Rockland  street"  To  these  rulings  the  peti- 
tioners excepted.  The  case  comes  here  on  a  report  as  to  "the 
questions  raised  by  said  rulings  and  exceptions." 

The  contention  of  the  petitioners  is  that  the  petition  now 
before  us  is,  by  the  terms  of  the  act  under  which  it  is  brought 
(St.  1890,  c.  428),  a  proceeding  in  equity.  It  is  provided  in 
that  act  that  "the  superior  court  or  any  justice  thereof  sitting 
in  equity  in  any  county  shall  have  jurisdiction,"  etc.;  and 
this  has  been  preserved  in  subsequent  acts.  St.  1891,  a  262; 
St  1892,  c.  374;  St  189s,  c.  491.  Being  a  proceeding  in 
equity,  the  petitioners  contend  that  they  had  the  right  to 
discontinue  their  petition  when  they  did,  because  no  right 
had  been  acquired  by  the  town  by  decree  or  otherwise,  in 
accordance  with  the  rule  as  to  which  a  bill  in  equity  can  be 
discontinued  as  of  right,  as  laid  down  in  City  of  Worcester  v. 
Lakeside  Mfg.  Co.,  174  Mass.  299,  S4N.E.  833;  Hollingsworth 
&  Vose  Co.  v.  Foxborough  Water  Supply  Dist,  171  Mass. 
450,  ;oN.  E.  1037;  Kempton  V.  Burgess,  136  Mass.  192.  But 
in  the  last  case  it  was  said  that  the  rule  in  equity  obtains 
where  "the  plaintiff  brings  the  bill  for  his  sole  benefit,  and 
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HO  other  person  is  interested  in  its  maintenance, "  and  this 
statement  is  cited  and  approved  in  Holiingsworth  &  Vose  Co. 
V.  Foxborbogh  Water  Supply  Dist. 

We  are  of  opinion  that  a  petition  to  abolish  a  grade  cross- 
ing between  a  railroad  and  a  highway  is  not  a  proceeding  in 
which  no  other  person  is  interested,  when  it  has  proceeded  to 
the  appointment  of  commissioners  after  an  appearance  by  the 
town  in  which  the  crossing  is  situate,  and  for  that  reason  that 
the  ruling  was  right  that  the  petitioners  had  no  absolute  right 
to  discontinue  their  petition.  The  question  whether  the  pre- 
siding judge  exercised  his  discretion  wisely  is  not  before  us. 
There  is  no  hardship  cast  on  the  petitioners  by  this  con- 
clusion, as  has  been  contended  by  their  counsel.  If  they  do 
not  wish  to  be  taken  to  longer  prosecute  this  petition,  they 
can  put  a  statement  to  that  effect  on  record,  if  it  does  not 
already  sufficiently  appear  from  the  discontinuance  filed  by 
them. 

Case  to  stand  for  hearing  as  to  the  grade  crossing  of  Rock- 
land street. 

Newton  v.  Manufacturers'  Ry.  Co. 

{CircuU  Court  of  Appeals^  Sixth  Circuity  May  d,  1902. "^ 

[115  P'ed.  Rep.  781.] 

Eminent  Domain — Title  Acquired  by  Condemnation  Proceedings — Laws 
of  Ohio. 

The  appropriation  of  land  by  a  city  for  park  purposes  through  con- 
demnation proceedings,  as  provided  by  Rev.  St.  Ohio  §  2515-28,  does  not 
vest  the  city  with  the  fee,  but  the  estate  taken  is  limited  to  an  easement 
for  the  purposes  intended,  and  on  the  abandonment  of  such  easement 
the  land  reverts  to  the  owner  from  whom  it  was  acquired  or  his  succes- 
sor in  title. 

Same — Reversion — Abandonment  of  Easement. 

The  condemnation  of  right  of  way  for  a  railroad  over  lands  previously 
condemned  by  a  city  for  park  purposes  does  not  effect  an  abandonment 
by  the  city  of  its  easement  so  as  to  work  a  reversion  of  the  land  to  the 
owner  of  the  fee. 

Same — Right  to  Compensation — Owner  of  Naked  Fee. 

The  owner  of  the  fee  to  lands,  an  easement  in  which  has  been  acquired 
by  a  city  for  park  purposes  through  condemnation  proceedings,  on  the 
condemnation  by  the  city  of  right  of  way  for  a  railroad  across  the  lands 
may  maintain  an  action  against  the  railroad  company  to  recover  com- 
pensation for  the  additional  burden  imposed  upon  his  laud  by  the  new 
casement,  and  such  damage,  if  any,  as  may  result  from  the  new  use. 

In  Error  to  the  Circait  Court  of  the  United  States  for  the 
Western  Division  of  the  Northern  District  of  Ohio. 

Harvey  Scribner  and  Wilber  A.  Owen,  for  plaintiff  in  error. 

King  &  Tracy  and  Brown,  Geddes  &  Bodman  (Thomas  H. 
Tracy  and  Clarence  Brown,  of  counsel),  for  defendant  in 
error. 

Before  LURTON.  DAY  and  SEVERENS.  Circuit  Judges. 
DAY,    Circuit  Judge.    The    circuit    court    sustained    a 
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demurrer  to  the  petition  of  the  plaintiff  asailist  the  railway 
company,  setting  forth,  in  subatance:  That  on  the  i6th  of 
Jaly,  1894,  the  plaintiff  was  the  owner  of  certain  lands  in  the 
city  of  Toledo,  known  as  lots  Nos.  i  to  9,  inclasive,  and  Nos. 
24  to  32,  inclasive,  in  block  19.  Plaintiff  avers  that  while  he 
was  the  owner  of  said  lands,  on  the  nth  of  August,  1892,  pro- 
ceedings were  instituted  in  the  probate  court  of  Lucas  county, 
Ohio,  by  the  city  of  Toledo  for  the  purpose  of  condemning 
said  property  for  park  purposes,  which  proceedings  were 
instituted  under  and  by  virtue  of  the  authority  of  the  laws  of 
Ohio  (Rev.  St.  §  2^15-28);  and  afterward  the  said  proceed- 
ings were  removed  to  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Ohio,  Eastern  division ;  and  that 
on  the  i6th  day  of  July,  1894,  judgment  was  rendered  in  such 
proceedings  by  the  circuit  court  conveying  to  the  city  of 
Toledo  an  easement  for  park  purposes  in  said  block  19,  and 
assessing  damages  to  the  plaintiff  by  reason  of  such  appropria- 
tion in  the  sum  of  $3,4So.  Afterward  the  city  of  Toledo  used 
and  enjoyed  the  said  property  as  a  public  park,  and  on  August 
I,  1900,  proceedings  were  instituted  in  the  probate  court  of 
Lucas  county,  Ohio,  seeking  to  condemn  for  railroad  purposes 
a  right  of  way  over  and  across  said  block  19,  and  over  and 
across  blocks  18,  20,  21,  22,  and  42,  said  land  being  a  strip  25 
feet  wide  through  block  19,  and  40  feet  wide  through  blocks 
18,  20,  21,  22,  and  42.  That  on  October  i,  1900,  a  resolution 
was  adopted  by  the  common  council  of  the  city  of  Toledo 
directing  the  city  solicitor  to  have  entered  in  the  said  action 
pending  a  verdict  and  judgment  in  favor  of  the  city  of  Toledo 
in  the  sum  of  $5,000  and  costs.  Afterward  the  Manufacturers* 
Railway  Company,  under  and  by  virtue  of  the  authority  of 
the  said  condemnation  proceedings,  took  possession  of  the 
strip  2;  feet  wide  through  block  19,  and  proceeded  to  lay 
down  its  tracks,  and  ever  since  that  time  it  has  been  runnincr 
its  trains  daily  across  said  strip.  Plaintiff  avers  that,  by  the 
abandonment  by  the  city  of  Toledo  of  said  strip  25  feet  wide 
in  block  19,  the  easement  granted  to  the  said  city  therein  for 
park  purposes  has  ceased  and  terminated,  and  plaintiff  is 
entitled  to  recover  the  value  of  the  part  of  block  19  so  appro- 
priated, to  wit,  the  sum  of  $S>ooo,  for  which  a  judgment  is 
prayed  against  the  said  Manufacturers'  Railway  Company. 

The  appropriation  in  the  original  case  in  which  the  land 
was  condemned  for  park  purposes  was  under  section  2515-^8, 
which  is  as  follows : 

''Sec.  6.  (Purchase  of  Lands;  Appropriation  of  Land.) 
After  such  plan  or  system  has  been  adopted  as  provided  in  the 
last  section  preceding,  the  board  shall  proceed  by  purchase, 
whenever  the  same  can  be  done  on  terms  satisfactory  to  the 
board,  to  acquire  the  title  to  the  lands  aforesaid,  in  the  name 
of  the  city,  and  whenever  the  board  can  not  obtain  the  title 
to  such  lands  by  purchase  as  aforesaid,  the  said  board  shall 
report  to  the  common  council  of  said  city,  a  description  of  the 
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lands  purchased  by  said  board,  if  any,  and  also  an  accurate 
description  of  the  land  required  or  necessary  to  the  plan  or 
system  aforesaid,  which  it  has  been  unable  to  acquire,  by  pur- 
chase, and  the  said  council  may  by  resolution  declare  that  it 
is  the  intent  and  purpose  of  the  city  to  appropriate  the  said 
lands  for  the  purposes  aforesaid,  as  provided  in  section  2235 
of  the  Revised  Statutes;  whereupon  it  shall  be  the  duty  of  the 
city  solicitor  to  institute  proceedings  in  the  name  of  the  city 
to  acquire  the  said  land,  which  proceedings  shall  be  conducted 
and  governed  by  and  in  accordance  with  the  provisions  of  title 
12,  div.  7,  chapter  3,  of  the  Revised  Statutes  of  the  state  of 
Ohio  (90  L.  L.  321;  83  V.  175)." 

Section  2232,  Rev.  St.,  provides  that  municipalities  may 
appropriate  realty  for  public  parks,  limiting  the  right  to 
appropriate  to  so  much  as  is  necessary  for  the  purposes  to 
which  it  is  to  be  applied.  Section  2244  provides  that  a  cor- 
poration may  be  required  to  file  a  full  and  accurate  descrip- 
tion of  the  property  to  be  taken,  and  the  objects  proposed, 
etc.  Section  224 ^,  after  providing  for  the  manner  of  pro- 
cedure in  the  hearing  of  the  case,  provides : 

'^  The  inquiry  and  assessments  shall,  in  other  respects,  be 
made  by  the  jury,  under  such  rules  and  regulations  as  shall  be 
given  by  the  court;  and  when  a  building  or  other  structure  is 
situated  partly  upon  the  land  sought  to  be  appropriated,  and 
party  upon  adjoining  land,  and  such  structures  can  not  be 
divided  upon  the  line  between  such  two  tracts  of  land  without 
manifest  injury,  the  jury  in  assessing  the  compensation  to  any 
owner  of  the  lands,  shall  assess  the  value  of  the  same  ex- 
clusively of  the  structure,  and  make  a  separate  assessment  of 
the  value  of  the  structure." 

The  extent  of  the  interest  acquired  by  an  appropriation  for 
park  purposes  must  be  determined  in  this  case  by  a  construc- 
tion of  the  statutes  involved,  in  view  of  the  decisions  of  the 
supreme  court  of  Ohio  upon  similar  statutes,  and  we  find  little 
aid  in  the  numerous  authorities  cited  from  other  jurisdictions. 
The  question  before  us  is  one  of  statutory  construction  in 
Ohio,  wherein  the  decisions  of  the  highest  court  of  that  state 
are  of  controlling  authority.  As  we  understand  them,  where 
the  statute  does  not  undertake  to  authorize  the  appropriation 
of  the  fee  the  estate  is  limited  to  an  easement  for  the  purposes 
intended.  In  McCombs  v.  Stewart,  40  Ohio  St.  647,  the 
case  involved  title  to  lands  in  which  the  right  was  appropriated 
to  overflow  the  satne  by  means  of  a  dam.  In  speaking  of  the 
extent  of  the  estate  acquired,  the  supreme  court,  speaking  by 
Judge  Dickman,  said: 

''But  whether  the  property  taken  is  paid  for  in  money  or 
in  accruing  benefits  and  advantages,  it  should  clearly  appear 
by  the  terms  of  the  act  that  it  was  the  legislative  intent  to 
take  a  fee  before  such  an  intent  can  be  given  to  it.  In  the 
absence  of  express  words,  a  fee  will  not  be  deemed  to  be 
taken  where  the  purposes  of  the  act  will  be  satisfied,  as  in  the 
case  at  bar,  with  the  taking  of  an  easement.'' 
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In  Corbin  v.  Cowan,  12  Ohio  St.  629,  it  was  held  that  the 
appropriation  of  lands  for  the  location  and  construction  of  a 
canal  did  not  carry  with  it  the  fee  of  the  lands,  and  that  when 
the  canal  was  abandoned  the  lands  wonld  revert.  The  statnte 
construed  in  McComb  v.  Stewart  provides  that  when  a  corpora- 
tion was  empowered  to  appropriate  land  it  might  enter  upon 
and  take  possession  of  so  much  as  was  necessary  for  the  pur- 
poses aforesaid.  In  Voight  v.  Railroad  Co.,  $8  Ohio  St  123,  ^o 
N.  £.  442,  the  supreme  court  of  Ohio  held  that  an  act  which 
authorized  an  appropriation  of  lands  for  canal  purposes,  and 
provided  ^'a  complete  title  to  the  premises  to  the  extent  and 
for  the  purposes  set  forth  in  and  contemplated  by  this  act 
shall  thereby  be  vested  and  forever  remain  in  said  company 
and  their  successors  forever,''  authorized  the  acquirement  of 
an  easement  only.  The  syllabus  of  that  case,  which  in  Ohio 
receives  the  sanction  of  all  the  judges  concurring  as  the  law  of 
the  case,  contains  this  statement : 

^'(s)  Lands  acquired  for  its  use  by  a  canal  company,  a  pri- 
vate corporation,  organized  under  an  act  of  the  general 
assembly,  before  the  adoption  of  the  present  constitution,  as 
the  Lancaster  Lateral  Canal  Company,  24  Ohio  Laws,  p.  71,. 
authorizing  it  to  acquire  lands  for  its  use  by  donation,  grant, 
or  appropriation,  without  expressing  the  interest  or  estate  to 
be  acquired  thereby,  revert  to  the  owner  from  whom  they 
were  acquired,  on  the  abandonment  of  the  canal,  or  his  suo^ 
cessor  in  title;  the  general  rule  being  that,  where  lands  are 
acquired  for  public  use,  an  easement  only  is  taken  therein, 
unless  the  taking  of  a  greater  estate,  as  a  fee  simple,  is  ex- 
pressly authorized  by  law ;  and  the  rule  is  the  same  where  it 
afterward  disposes  of  its  canal  to  the  state,  which,  under  the 
act  of  1825,  takes  a  fee  simple  in  lands  condemned  by  it  to 
the  uses  of  its  canal  system.'' 

The  case  of  Malone  v.  City  of  Toledo,  28  Ohio  St.  643,  was 
one  in  which  the  statute  expressly  authorized  the  appropria- 
tion of  a  fee,  and  is  not,  in  our  judgment,  applicable  here. 

Applying  the  principles  determined  in  the  Ohio  cases  to  the 
statute  under  consideration,  we  are  of  opinion  that  the  estate 
acquired  for  park  purposes  by  the  city  was  an  easement  only. 
In  section  251  $-28  we  find  that  on  failure  to  obtain  the 
desired  lands  by  purchase  the  council  may  declare  the 
intention  of  the  city  to  appropriate  the  same  ^^for  the  pur- 
poses aforesaid";  that  is,  for  park  purposes.  It  is  argued 
that  the  acquisition  of  lands  for  park  purposes  implies  the 
necessity  of  acquiring  the  fee,  as  that  is  essential  to  the 
enjoyment  of  the  lands  for  the  intended  use.  This  reasoning 
is  equally  applicable  to  lands  appropriated  for  canal  pur- 
poses, which  must  necessarily  exclude  the  owner  from  any 
beneficial  use  of  the  lands  taken,  and  would  seem  to  require 
the  ownership  of  the  fee  as  much  as  an  appropriation  for  park 
purposes;,  yet  we  have  seen  in  the  cases  cited  that  the  supreme 
court  has  held,  in  the  absence  of  an  express  statute,  that  no 
more  than  an  easement  is  acquired. 
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It  is  further  argued  that  compensation  for  lands  taken  under 
the  statute,  requiring  that  the  value  of  lands  should  be 
assessed,  shows  that  the  same  has  been  paid  for  once,  and 
therefore  it  would  be  unjust  to  require  further  payment  for  the 
lands  which  have  been  fully  compensated  for.  As  we  under- 
stand the  decisions  of  the  supreme  court  of  Ohio,  above  re- 
ferred to,  the  estate  taken  does  not  so  much  depend  upon  the 
compensation  given  as  upon  the  authority  contained  in  the 
statute  to  acquire  the  lands.  Nor  do  we  feel  at  liberty  to  dis- 
regard the  allegation  of  the  petition  that  the  land  was  appro- 
priated and  conveyed  for  park  purposes  only.  In  view  of 
these  allegations,  admitted  by  the  demurrer,  we  cannot  assume 
that  the  statutory  authority  to  acquire  the  easement  for  park 
purposes  was  so  exercised  as  to  result  in  the  appropriation  of 
the  fee,  if  such  title  can  be  acquired  without  express  statutory 
authority. 

The  theory  of  the  plaintiff's  petition  is  that,  when  the 
appropriation  to  the  use  of , the  railway  company  of  the  strip 
of  land  25  feet  wide  was  made,  the  easement  in  the  land  for 
park  purposes  was  abandoned,  and  the  land  reverted  to  the 
original  owner  of  the  fee,  who  has  the  right  to  recover  the  full 
value  thereof.  We  cannot  consent  to  this  theory.  Abandon- 
ment is  a  question  of  intention.  Townsend  v.  Railroad  Co., 
42  C.  C.  A.  ^77^  and  note  (loi  Fed.  757);  Railroad  Co.  v. 
Ruggles,  7  Ohio  St.  i.  In  the  leading  case  of  Hatch  v.  Rail- 
road Co.,  18  Ohio  St.  92,  where  lands  were  purchased  by  a 
railroad  company  from  a  canal  company,  which  had  the  ease- 
ment in  the  lands,  for  railroad  purposes,  the  supreme  court  of 
Ohio  held  that  such  purchase,  through  the  forms  of  appro- 
priation, was  not  an  abandonment  of  the  easement  of  the 
canal  company,  such  as  would  work  a  reversion  to  the  original 
owner  of  the  lands  in  fee  simple.  Speaking  of  this  question 
of  abandonment,  Judge  Brinkerhoff  said : 

^'And  the  intention  to  abandon  may  doubtless  be  inferred 
from  circumstances,  where  they  are  strong  enough  to  warrant 
such  inferences.  But  here  there  are  no  circumstances  indica- 
tive of  an  intention  to  abandon  the  easement  acquired  by  the 
original  appropriation,  either  by  the  canal  company  or  by  the 
state.  The  canal  company,  so  far  from  abandoning  it,  has 
sold  it,  and  put  the  price  of  it  into  her  treasury,  and  the  state 
has  given  no  indication  of  her  intention  to  abandon  it.  She 
has  not  proceeded  by  information  in  the  nature  of  quo  war- 
ranto or  otherwise  to  question  the  franchise  of  the  railroad 
company  to  operate  its  road  upon  the  land  formerly  used  by 
the  canal  company,  and  her  policy  of  remitting  the  railroad 
companies  to  condemn  lands  to  their  use  remains  patent  on 
her  statute  books. ' ' 

In  that  case,  as  well  as  in  the  case  of  Voight  v.  Railroad 
Co.,  supra,  the  supreme  court  held  that  the  change  of  the  use 
of  the  appropriated  land  from  that  of  canal  purposes  to  that 
of  a  raibroad  would  not  be  an  abandonment  of  the  easement, 


744        Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S 

Newton  v,  Manuf actnrera'  Rj.  Co 

and  woald  only  entitle  the  owner  to  compensation  for  the 
additional  burden  imposed  upon  his  land,  and  such  damagiB, 
if  any,  as  may  result  from  the  new  use.  Speaking  upon  that 
sabject.  Judge  Brinkerhoff,  in  the  Hatch  C^se,  says: 

''The  easement  in  the  plaintiff's  land,  appropriated  by  the 
canal  company,  was  regarded,  when  taken,  as  a  perpetual 
easement;  it  was  so  looked  upon  by  both  parties;  courts  and 
juries  awarded  compensation  to  the  plaintiffs  on  this  basis; 
and  he  cannot  now  claim  with  any  semblance  of  justice  to  be 
paid  over  again  for  the  same  thing.  Whether  there  may  or 
may  not  be  a  case  of  such  an  utter  contrariety  in  the  uses  for 
which  a  first  appropriation  was  made  and  those  to  which  the 
land  is  afterward  sought  to  be  devoted  as  necessarily  to  work 
an  abandonment  of  the  easement,  and  so  a  reversion  to  the 
owner  in  fee,  we  will  not  assume  to  say ;  but  such,  we  think, 
is  not  this  case." 

Applying  the  doctrine  here  settled  as  to  abandonment  to 
the  facts  of  the  present  case,  we  find  no  intention  on  the  part 
of  the  city  to  abandon  the  lands  appropriated  for  park  pur- 
poses, nor  such  utter  destruction  of  the  estate  acquired  as 
would  warrant  the  conclusion  of  abandonment  The  lands 
were  appropriated  by  the  railway  company  under  the  authority 
of  the  state.  Except  the  one  strip  referred  to,  no  part  of  the 
land  originally  appropriated  was  taken.  Across  this  strip  the 
railway  company  acquired  the  right  of  way.  This  strip  was 
taken,  except  as  to  the  amount  of  damages  to  be  paid,  by  pro- 
ceedings adverse,  to  the  city  of  Toledo.  The  property 
originally  appropriated  continued  to  be  used  for  park  pur- 
poses subject  to  the  use  of  the  strip  25  feet  wide  for  railroad 
purposes.  Certainly  there  is  no  intention  of  abandonment 
on  the  part  of  the  owner  under  these  circumstances,  nor  do 
we  find  in  the  running  of  a  railway  on  the  narrow  strip  in  the 
park  such  abandonment  of  the  appropriation  as  would  work  a 
forfeiture  of  the  state.  In  Piatt  v.  Pennsylvania  Co.,  43 
Ohio  St.  228,  I  N.  E.  420,  22  Am.  &  Eng.  R.  Cas.  129,  relied 
upon  by  plaintiff  in  error,  the  abandonment  was  clearly  made 
out  in  the  voluntary  sale  by  one  railroad  company  to  another 
of  a  part  of  the  right  of  way  originally  appropriated. 

While  we  do  not  think  the  plaintiff  can  recover  the  value  of 
the  land  as  upon  an  abandonment,  it  follows,  however,  under 
the  authority  of  Hatch  v.  Railroad  Co.  and  Voight  v.  Rail- 
road Co.,  supra,  that  he  is  entitled  to  compensation  to  the 
extent  of  the  damages  he  has  sustained  by  reason  of  the  addi- 
tional burden  imposed  upon  his  lands.  As  was  said  in  Hatch 
V.  Railroad  Co.,  quoted  with  approval  in  Voight  v.  Rail- 
road Co. : 

''As  the  owner  of  land,  subject  to  a  perpetual  easement,  but 
appropriated  and  paid  for  only  for  the  purposes  of  canal,  he 
had  rights  which  the  raibroad  company  cannot  be  permitted 
to  ignore,  and  which,  we  think,  he  ought  to  have  instituted 
proceedings  regularly  under  the  statute  to  condemn  and  pay 
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for,  before  it  ventured  to  divert  the  easement  to  uses  so 
variant  from  those  originally  intended.  Bat  this  not  having 
been  done,  and  the  plaintiff  having  been  restricted  to  his 
action  for  compensation,  the  rights  of  the  parties  are  governed 
by  the  same  principles  which  would  have  been  applicable  in 
such  a  proceeding. ' ' 

It  is  true  the  petition  seeks  a  recovery  upon  the  ground  of 
abandonment,  but,  under  the  Ohio  practice,  if  the  facts 
stated  constitute  a  cause  of  action,  the  demurrer  should  have 
been  overruled,  notwithstanding  the  petition  may  contain 
allegations  which  would  not  entitle  the  plaintiff  to  a  recovery 
upon  another  theory.  In  this  case  the  petition  states  facts 
sufficient  to  entitle  the  plaintiff  to  recover  for  such  injuries 
as  he  has  sustained  by  reason  of  the  additional  burden  im- 
posed upon  the  fee  by  its  appropriation  to  raihroad  uses. 

The  judgment  will  be  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  instructions  to  overrule  the  demurrer. 


Snouffer  V,  Cedar  Rapids  &  M.  City  Ry.  Co. 

Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City  of  Cedar 

Rapids  et  al. 

(Supreme  Court  of  towa^  Oct,  28 ^  1902,) 

[92  N.  W.  Rep.  79.] 

flight  of  Way— Dedication  and  implied  Acceptance  of  Highway. 

In  1874  property  owners  along^  a  66-foot  road  dedicated  additional 
land  so  as  to  make  it  120  feet  in  width,  and  it  was  afterwards  so  gener- 
ally regarded.  In  1879  a  corporation  obtained  from  the  abutting* 
property  owners  consent  that  a  "street"  railway  might  be  built  "on 
and  upon  said  boulevard,"  and  the  railway  was  built  along  one  side  of 
the  enlarged  street.  As  a  defense  to  an  action  by  the  county  to  enjoin 
the  company  from  such  use  of  the  road,  the  company  successfully 
relied  on  a  statute  authorizing  the  construction  of  such  railway  on 
"highways"  over  100  feet  in  width.  The  county  also  refused  to 
accept  the  dedication  of  the  property  owners :  held^  that  the  company's 
right  of  way  was  not  derived  by  grant  from  the  property  owners  as 
over  private  property,  since  dedication  and  acceptance  of  the  additional 
strip  by  the  public  was  inferable  from  such  circumstances,  regardless 
of  the  absence  of  a  formal  acceptance  by  the  county. 

Same— Right  to  Lay  Street  Railway  Tracks— Repeal  of  Ordinance. 

An  ordinance  was  passed  authorizing  a  street  railway  company  to 
lay  its  tracks  on  a  certain  grade  and  in  a  certain  manner.  Six  years 
later,  when  the  repeal  of  the  ordinance  was  being  discussed,  the  com- 
pany made  its  first  move  under  the  ordinance :  held^  that  such  action 
was  colorable  only,  and  would  not  deprive  the  city  of  its  rights  of 
repeal. 

Street  Railways — Power  of  City  to  Compel  Change  in  Location  of 
Tracks — Impairment  of  Obligation  of  Contract.* 
An  ordinance  ordered  a  street  railway  company  to  move  its  tracks 
from  the  side  of  the  street  to  a  rock-ballasted  curbed  strip  20  feet  wide 
in  the  middle  of  the  street,  elevated  several  inches  above  the  25-foot 
driveways  on  either  side.  Six  years  later  the  city  passed  a  repealing 
ordinance  again  ordering  the  removal  to  the  middle,  but  also  ordering 
the  paving  and  lowering  of  the  tracks  to  grade  :  held,  that  the  second 


746         Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S 

SnoufiFer  v.  Cedar  Rapids  &  M.  City  Rj.  Co 

ordinance  was  not  invalid  as  a  violation  of  a  contract  or  rested  ri^hts» 
since  a  city  cannot  be  devested  b>  ordinance  or  contract  of  its  legisla- 
tive power  to  make  changes  in  its  streets  in  the  exercise  of  a  reasonable 
discretion. 

Municipal  Corporations — Exercise  of  Legislative  Power — Reasonable- 
ness— Burden  of  Proof. 
The  burden  is  not  cast  upon  a  city  to  show  that  its  exercise  of  legisla- 
tive power  is  reasonable. 

Street  Railways — Power  of  City  to  Compel  Change  in  Location  of 
Tracks. 
Under  the  authority  of  a  statute  providing  that  street  railway  com- 
panies might  extend  their  lines  into  the  county  over  highways  100  feet 
or  more  in  width,  a  company  constructed  its  line  out  upon  such  a  high- 
way. The  highway  afterwards  became  a  city  street :  held^  that  the  use 
of  the  road»  as  granted  by  the  statute,  was  subject  to  the  governmental 
control  of  the  highway,  and  that  hence  the  company  could  be  compelled 
by  ordinance  of  the  city  to  move  its  tracks,  the  same  as  any  other 
street  railway. 

Same— Regulations— Effect  of  Change  of  Motive  Power. 

A  motor  line  operating  a  street  railway  on  a  certain  street  purchased 
the  franchise  of  an  electric  street  railway  company  calling  for  an 
electric  line  along  the  same  street,  and  also  providing  regula- 
tions for  the  construction  and  maintenance  of  the  tracks.  The  motor 
line  changed  its  power  to  electricity,  but  continued  to  occupy  the  same 
tracks :  held,  that  the  regulations  of  the  charter  applied  to  the  old 
motor  tracks. 

Same — Same— Change  in  Location  of  Tracks. 

An  ordinance  ordered  the  removal  of  street  car  tracks  from  the  side 
of  a  street  to  a  strip  in  the  middle  20  feet  wide,  to  be  curbed  and  rock- 
ballasted,  and  elevated  several  inches  above  the  adjoining  25-foot  drive- 
ways. Afterwards  a  repealing  ordinance  was  passed  ordering  the 
tracks  to  be  moved  to  the  middle  of  the  street,  but  to  be  constructed  at 
grade,  and  the  ground  so  occupied  to  be  paved  in  accordance  with  the 
rest  of  the  street.  The  company  was  operating  under  a  charter  requir- 
ing that  the  car  tracks  be  paved  and  constructed  at  grade  so  as  to  afford 
no  unnecessary  obstruction  to  travel :  held^  that  both  on  general  prin- 
ciples and  under  the  charter  the  repealing  ordinance  constituted  a 
reasonable  exercise  of  the  city's  legislative  control  of  its  streets.  Code, 
"  753,  767. 


Appeal  from  district  court,  Linn  county;  Wm.  G.  Thomp- 
son, Judge. 

The  case  is  stated  in  the  opinion.     Affirmed. 

Chas.  A.  Clark  &  Son  and  Wm.  G.  Clark,  for  appellant 
John  N.  Hughes,  for  appellee  city  of  Cedar  Rapids. 
Heins  &  Heins  and  Hubbard,  Dawley  &  Wheeler,  for  appel- 
lee J.  J.  Snouffer,  Jr. 

WEAVER,  J.  The  facts  essential  to  an  understanding  of 
this  controversy  may  be  stated  as  follows: 

For  many  years  prior  to  1879  a  public  highway  connected 
the  cities  of  Cedar  Rapids  and  Marion.  Beginning  as  early  at 
least  as  the  year  1874,  the  property  owners  along  that  portion 
of  said  route  now  under  consideration  dedicated  or  attempted 
to  dedicate  additional  land  to  the  public  for  the  use  of  said 
highway,  making  it  120  feet  in  width,  and  as  thus  enlarged 
such  highway  was  thereafter  known  as  ''The  Boulevard"  and 
later  as ''First  Avenue."    In  the  year  1879,   a  corporation 
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formed  for  that  purpose  undertook  the  construction  between 
the  two  cities  of  a  street  railway  to  be  operated  by  animal  or 
motor  power,  and  to  lay  the  same  within  the  boundaries  of 
said  highway  as  enlarged  by  the  dedications  above  mentioned. 
In  furtherance  of  this  purpose  the  property  owners  along  the 
route,  or  many  of  them,  in  May,  187Q,  signed  a  written  in- 
strument, the  body  of  which  is  as  follows:  ''We,  the  under- 
signed property  owners  on  the  boulevard  between  Cedar 
Rapids  and  Marion  hereby  consent,  grant,  and  assign  right  of 
way  for  the  purpose  of  a  street  railway  between  the  said  cities 
of  Cedar  Rapids  and  Marion  on  and  upon  said  boulevard  to 
the  Marion  and  Cedar  Rapids  Improvement  Co.,  said  railway 
to  be  in  operation  in  one  year  from  May  ist,  1879;  otherwise 
our  permission  as  above  to  be  null  and  void."  Just  when  the 
railway  was  completed  is  not  entirely  clear,  but  probably  in 
the  spring  or  summer  of  1880;  the  track  being  laid  within  the 
120  feet  aforesaid,  but  near  the  southern  boundary  thereof. 
March  12,  1880,  the  legislature  of  the  state  passed  an  act, 
which,  while  general  in  form,  bears  evidence  of  having  been 
framed  with  special  reference  to  this  enterprise.  That  por- 
tion of  said  act  having  any  bearing  upon  the  result  of  this 
case  is  as  follows:  ''Section  i.  That  any  street  railway  com- 
pany now  or  hereafter  organized  under  the  laws  of  this  state 
to  operate  a  street  railway  in  any  city  or  incorporated  town 
in  this  state,  for  the  purpose  of  extending  its  railway  beyond 
the  limits  of  such  city  or  town,  may  locate,  build  and  operate 
either  by  animal  or  motor  power,  its  road  over  and  along  any 
portion  of  a  highway  which  is  of  a  width  of  one  hundred  feet 
or  more.  In  such  cases  said  company,  as  soon  as  practicable, 
shall  put  said  highway  in  as  good  repair  and  condition  as  the 
same  was  before  its  use  for  the  purpose  herein  contemplated ; 
and  boards  of  supervisors  are  herein  authorized  to  accept  for 
highway  purposes  under  this  act,  conveyances  of  land  adjoin- 
ing any  highway  or  part  thereof  sufficient  to  increase  said 
highway  to  the  width  of  one  hundred  feet."  Acts  i8th  Gen. 
Assem.  c.  32.  At  this  time  that  part  of  the  enlarged  street 
where  plaintiff  Snouffer  now  resides  was  outside  of  the  cor- 
poration limits  of  Cedar  Rapids,  and  was  not  annexed  to  said 
city  until  December  8,  1884.  In  January,  1881,  the  board  of 
supervisors  of  Linn  county  passed  a  resolution  declining  "to 
accept  any  conveyance  or  dedication  of  land  adjoining  the 
highway  between  Cedar  Rapids  and  Marion."  In  July,  1881, 
one  S.  C.  Bever,  being  the  owner  of  the  property  bordering 
on  said  highway  between  what  are  now  known  as  "Fifteenth" 
and  "Eighteenth"  streets  of  the  city  of  Cedar  Rapids,  and 
including  the  tract  now  owned  by  the  said  Snouffer,  made  and 
filed  in  the  proper  office  a  plat  and  instrument  of  dedication, 
making  the  street  in  question  120  feet  wide.  It  would  seem, 
however,  that  this  dedication  must  be  regarded  as  confirma- 
tory of  an  actual  or  attempted  dedication  made  at  some  earlier 
date,  for,  as  we  read  the  testimony,  the  street  had  been  gen- 
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erally  recognized  as  of  the  foil  width  of  I20  feet  long  prior  to 
the  filing  of  said  instrument.  The  railway  was  operated  by 
the  company  constructing  it»  though  under  a  varying  name, 
until  September  29,  1891,  when  it  sold  and  assigned  its  prop- 
erty and  franchises  to  the  present  owner.  May  i,  1891,  the 
city  of  Cedar  Rapids  granted  to  a  corporation  known  as  the 
Thomson-Houston  Electric  Company  an  exclusive  franchise 
for  the  construction  and  operation  of  an  electric  railway  in 
said  city,  upon  such  streets  as  should  be  indicated  by  said  cor- 
poration in  accepting  said  grant,  but  requiring  that  among  the 
routes  to  be  selected  should  be  one  leading  from  the  business 
portion  of  Cedar  Rapids  to  the  northeastern  limits  of  the 
city  June  9,  1891,  the  Thomson-Houston  Company  accepted 
the  franchise,  and  designated  First  avenue,  or  the  Boulevard, 
as  the  route  selected  between  the  business  portion  of  the  city 
and  the  northeastern  limits  of  the  incorporated  territory. 
Thus,  it  will  be  observed,  the  new  or  electric  line,  as  desig- 
nated, was  made  to  occupy  the  same  street  with  the  Cedar 
Rapids  &  Marion  Motor  Line.  By  the  terms  of  the  grant  the 
Thomson-Houston  Company  bound  itself  to  pave  between  the 
rails  of  its  tracks  and  one  foot  in  width  on  either  side  of  such 
tracks  on  all  paved  streets  upon  its  route,  and  to  so  lay  its 
rails  as  not  to  interfere  with  the  safe  crossing  of  its  lines  by 
vehicles,  and  generally  to  so  use  and  operate  its  line  as  not  to 
unnecessarily  impede  the  public  travel  on  any  street,  and 
upon  completing  the  construction  to  restore  said  streets  to  as 
good  condition  as  had  existed  at  the  time  of  its  entry  thereon. 
It  also  undertook  to  complete  the  construction  of  the  desig- 
nated lines  in  six  months,  and  to  hold  its  property 
subject  to  the  proper  orders  of  the  city  for  the  improve- 
ment of  its  streets,  and  to  promptly  raise  or  lower 
its  tracks  to  conform  to  any  changes  made  in  the 
grade  of  the  streets.  In  January*  1892,  and  before  the  electric 
line  of  railway  had  been  constructed  upon  First  avenue,  the 
Cedar  Rapids  &  Marion  City  Railway  Company,  owner  of  the 
motor  line,  purchased  the  property,  rights,  and  franchise  of 
the  Thomson-Houston  Company,  and  on  May  20,  1892,  said 
purchase  having  been  reported  to  the  city  council  of  Cedar 
Rapids,  that  body  adopted  an  ordinance  approving  and  con- 
firming said  transfer,  and  declaring  that  all  of  the  rights  and 
franchises  theretofore  granted  to  the  Thomson-Houston  Com- 
pany ''are  hereby  granted,  confirmed,  and  vested  in  the  Cedar 
Rapids  &  Marion  City  Railway  Company,  subject,  however, 
to  all  the  terms,  conditions,  limitations,  and  liabilities  con- 
tained" in  the  original  grant.  Upon  obtaining  this  franchise, 
the  Cedar  Rapids  &  Marion  City  Railway  Company  adopted 
and  thereafter  used  electricity  as  a  motive  power  for  operat- 
ing all  its  lines,  both  those  it  had  formerly  operated  by  animal 
or  steam  motor  power  and  those  acquired  by  purchase.  It 
also  proceeded  to  construct  and  equip  the  several  lines  left 
unfinished  by  its  grantor,  except  upon  First  avenue,  where, 
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instead  of  putting  in  a  new  track,  it  made  use  of  the  track 
of  the  old  motor  line,  situated,  as  we  have  already  stated,  near 
the  south  boundary  of  said  street.  On  March  8,  1895,  while 
the  Cedar  Rapids  &  Marion  City  Railway  Company  were  still 
using  the  track  of  the  old  motor  line  on  First  avenue  for  the 
operating  of  electric  cars,  the  city  council  of  Cedar  Rapids 
enacted  an  ordinance  known  in  the  record  as  '^No.  409,"  and 
around  which  much  of  the  contention  in  this  case  centers. 
Such  ordinance  provided,  in  effect,  that  the  120  feet  of  First 
avenue  should  be  improved  upon  the  following  plan:  25  feet 
upon  each  side  of  said  avenue  was  ordered  set  apart  for  park-* 
ing,  and  20  feet  in  the  middle  of  the  street  devoted  to  the  use 
of  the  street  railway  company,  which  was  ordered  to  remove 
its  line  from  the  south  side  of  the  avenue  to  the  20-foot  strip 
above  mentioned,  and  to  construct  a  double  track  thereon. 
A  curb  was  to  be  erected  at  the  border  of  the  parking,  also 
along  either  border  of  the  20-foot  space  above  mentioned, 
and  the  space  between  the  curb  lines  was  eventually  to  be 
paved;  but  the  strip  to  be  occupied  by  the  railway  as  aforesaid 
was  to  be  ^'ballasted  with  rock,"  except  at  street  crossings, 
which  were  to  be  planked.  The  curb  was  to  be  12  inches  in 
depth,  and  the  20-foot  strip,  when  improved  according  to  said 
plan  by  setting  the  curbs  and  ballasting  between  them,  would 
be  elevated  above  the  adjacent  paving  by  several  inches. 
The  net  result  of  this  improvement,  if  completed,  would  be 
two  parallel  paved  roadways  of  2^  feet  each,  separated  by  a 
20-foot  strip  carrying  the  railway  tracks,  and  ballasted  with 
stone  to  a  height  which  would  render  crossing  the  same  with 
carriages  impracticable  except  at  street  intersections.  The 
last  section  of  said  ordinance  provides  that  it  shall  take  effect 
from  its  acceptance  in  writing  by  the  railway  company,  and 
declares  the  intention  to  be  that  the  company  shall  have  the 
same  right  in  the  new  location  provided  for  it  as  it  then  legally 
posisessed  in  the  old  location,  subject  only  to  the  limitations  ex- 
pressed in  such  ordinance,  and  that,  on  the  change  being 
made,  all  rights  of  the  company  in  the  old  location  should 
cease.  After  the  passage  of  Ordinance  No.  409  in  March, 
1895,  neither  the  city  nor  the  railway  company  took  action 
thereunder,  and  the  company  continued  to  operate  its  line  on 
the  old  location  for  more  than  six  years.  In  the  spring  of 
1901  a  proposition  to  repeal  said  ordinance  was  pending  be- 
fore the  city  council,  but,  before  the  matter  was  finally  dis- 
posed of,  the  railway  company  began,  or  attempted  to  begin, 
the  construction  of  a  new  double  track  in  the  middle  of  the 
avenue  in  front  of  the  property  of  the  plaintiff  Snouffer,  with 
the  avowed  purpose  of  making  and  improving  such  location 
in  accordance  with  said  Ordinance  No.  409.  On  June  6,  1901, 
Snouffer  began  the  suit  first  above  entitled  against  the  railway 
company  and  the  city,  alleging  that  the  railway,  as  it  was 
being  constructed,  was  a  nuisance,  and  that  Ordinance  No. 
409  was  unreasonable  and  void,  and  asking  to  enjoin  such 
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constructioo.  On  the  21st  of  June,  igoi,  the  city  coandl 
passed  an  ordinance  repealing  Ordinance  No.  409,  and  soon 
thereafter,  by  another  ordinance  and  resolution,  ordered  the 
railway  company  to  move  its  track  from  the  side  to  the  mid- 
dle of  the  street,  and  in  such  reconstraction  to  make  the  sor- 
face  of  its  road  and  track  conform  to  the  grade  of  the  street, 
and  in  such  manner  as  would  permit  the  passage  of  teams 
over  and  across  the  same.  On  June  29,  1901,  the  railway 
company  began  its  action,  the  second  above  entitled,  making 
the  city,  its  mayor  and  council,  and  Snoufier  defendants,  set- 
ting up  its  alleged  rights  under  Ordinance  No.  409  and  under 
the  original  franchise  granted  to  the^  motor  line,  and  asking 
that  its  right  to  construct  its  track  in  accordance  with  the 
terms  of  said  ordinance  be  established  and  cbnfirmed,  and  that 
defendants  be  enjoined  from  interfering  therewith.  By 
answer  and  cross-petition  setting  up  the  facts  heretofore  stated 
the  city  asked  a  decree  requiring  the  railway  company  to 
move  its  tracks  to  the  middle  of  the  street,  and  to  place  the 
same  upon  the  grade  of  the  street  in  accordance  with  its  order 
last  above  mentioned.  All  the  issues  taken  upon  these  various 
demands  were  consolidated  for  trial.  The  decree  of  the  dis- 
trict court  denied  the  relief  ask^d  by  the  railway  company,  and 
dismissed  its  petition,  and  ordered  the  company  to  place  its 
tracks  in  the  middle  of  the  street,  and  to  do  the  paving  be- 
tween the  rails  and  one  foot  on  either  side  of  the  tracks. 
The  railway  company  appeals.  This  tedious  statement,  con- 
densed from  the  pleadings,  which  make  over  80  pages  of 
printed  matter,  has  seem^  necessary  to  a  fair  understanding 
of  the  several  claims  of  the  parties  and  the  manner  in  which 
their  alleged  rights  have  had  origin. 

I.  In  its  original  pleading  the  railway  company  alleged  that 
prior  to  the  vesting  of  any  right  in  itself  the  highway  between 
Cedar  Rapids  and  Marion  was  at  all  points  100  feet  wide,  and 
that  at  the  time  its  line  of  road  was  located  the  highway  at 
the  point  involved  in  this  litigation  was  of  the  uniform  width 
of  120  feet  or  more,  and  that  its  track  was  located  thereon 
under  the  act  of  the  legislature  hereinbefore  referred  to.  Sub- 
sequently this  allegation  was  withdrawn,  and  it  was  alleged 
that,  the  dedication  of  the  adjacent  owners  not  being  accepted 
by  the  county,  the  true  width  of  the  street  was  but  66  feet, 
and  that  the  right  of  way  occupied  by  the  company  was 
derived  primarily  by  grant  from  the  owners  as  a  right  of  way 
over  private  property.  This  proposition  cannot  be  sustained. 
It  is  quite  clear  that  when  the  project  of  constructing  the  rail- 
way was  first  conceived  all  parties  concerned,  relying  upon 
the  voluntary  action  of  the  owners  of  abutting  lands  in  dedi- 
cating or  attempting  to  dedicate  the  additional  width  to  the 
use  of  the  public,  believed  and  understood  that  the  highway 
at  this  point  was  120  feet  wide  and  that  it  was  "at  all  points" 
of  the  route  between  the  two  cities  not  less  than  100  feet  wide. 
Evidently  on  the  theory  that  the  consent  of  the  abutting 
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owners  was  all  which  was  necessary  to  aathorize  the  use  of  the 
street  for  the  railway,  the  corporation  obtained  such  consent 
in  writing.  The  language  employed  in  the  instrument  is  very 
significant:  ''We»  the  undersigned  property  owners  on  the 
boulevard  between  Cedar  Rapids  and  Marion,  hereby  con- 
sent, grant,  and  assign  right  of  way  for  the  purpose  of  a  street 
railway  between  said  cities  of  Cedar  Rapids  and  Marion  on 
and  upon  said  boulevard,'' etc.  As  illustrating  the  force  of 
the  words  ''on  and  upon"  in  this  connection,  see  Heath  v. 
Railway  Co.,  6i  Iowa,  14,  15  N.  W.  573,  10  Am.  &  Eng.  R. 
Cas.  313.  This  writing  can  be  reasonably  interpreted  and 
explained  upon  no  theory  except  the  recognition  of  the  boule- 
vard as  a  public  street  by  all  the  parties  to  the  transaction. 
Thereafter,  and  while  the  railway  was  yet  in  the  course  of  con- 
struction, this  court  had  occasion  to  decide  that,  in  the  absence 
of  statute,  the  occupation  of  a  street  by  a  railway  operated  by 
motor  power  is  unauthorized.  Stanley  v.  City  of  Davenport, 
54  Iowa,  463.  2  N.  W.  1064,  6  N.  W.  706.  .^7  Am. 
Rep.  216;  Stange  v.  Railroad  Co.,  54  Iowa,  669,  7  N. 
W.  115.  Stimulated,  no  doubt,  by  these  decisions,  resort 
was  had  to  the  legislature,  which  established  and  confirmed 
the  right  of  this  railway  company  to  the  use  of  the  boulevard 
by  enacting  that  ''any  street  railway  company  now  or  here- 
after organized,  *  *  *  for  the  purpose  of  extending  its 
-  railway  beyond  the  limits  of  such  city  or  town,  may  locate, 
build,  and  operate,  either  by  animal  or  motive  power,  its  road 
over  and  along  any  portion  of  a  highway  which  is  of  a  width 
of  100  feet  or  more."  This  statute  was  the  subject  of 
judicial  interpretation  very  soon  after  its  passage.  While  the 
railway  was  still  in  the  course  of  construction,  Linn  county 
brought  an  action  to  enjoin  the  company's  use  and  occupation 
of  this  highway.  Injunction  being  refused,  the  county 
appealed  to  this  court.  The  position  then  assumed  by  the 
company  was  that  the  street  was  120  feet  wide,  and  its 
occupancy  thereof  was,  therefore,  under  the  protection  of  the 
statute.  That  position  was  sustained,  the  court,  in  its 
opinion,  saying:  "The  statute  above  quoted  contemplates 
the  existence  of  highways  of  100  feet  or  more.  Unless  such 
highways  may  exist,  the  statute  would  be  inoperative.  It 
must,  therefore,  be  interpreted  as  authorizing  them.  The 
boulevard,  as  a  highway  of  120  feet  in  width,  is  therefore 
legalized  by  the  act  above  quoted,  which  also  legalizes  the 
railroad  constructed  along  it."  But  it  is  urged  that  the  board 
of  supervisors  refused  to  accept  the  dedication  of  the  extra 
width  of  street.  We  think,  however,  that  fact  is  not  nec- 
essarily decisive  of  the  legal  existence  of  the  boulevard.  The 
dedication  of  a  street  may  be  accomplished  without  any  deed 
or  formal  act  by  the  dedicator,  and  without  any  formal 
declaration  of  acceptance  by  the  public  authorities.  Morrison 
V.  Marquardt,  24  Iowa,  35,  92  Am.  Dec.  444;  Fisher  v.  Beard, 
32  Iowa,  346;  Mosier  v.  Vincent,  34  Iowa,  479;  Getchell  v* 
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Benedict,  57  Iowa,  121,  10  N.  W.  321;  Manderschid  v.  City  of 
Dubuque,  29  Iowa,  73,  4  Am.  Rep.  196;  Gear  v.  Railroad  Co., 
39  Iowa,  23 ;  Bayliss  v.  Supervisors,  5  DjlL  ^49,  Fed.  Cas. 
No.  1,142.  The  dedication  may  be  shown  by  the  verbal 
declarations  of  the  owner,  by  his  act  in  filing  the  plat,  by  his 
silence  in  face  of  known  adverse  possession  by  the  public,  or 
by  any  other  act  or  omission  from  which  the  intention  to 
dedicate  may  fairly  be  inferred.  Acceptance  may  also  be 
inferred  from  general  use  of  the  way  by  the  public,  or  by  the 
improvement  and  repair  of  the  way  by  the  authorities  having 
care  and  control  of  the  highways.  The  owners  of  abutting 
property  may  also  devest  themselves  of  all  title  in  favor  of  the 
public  by  laying  out  a  street  and  selling  lots  or  parcels  of  land 
with  reference  thereto,  and  this  rule  is  not  subject  to  any 
acceptance  by  the  public  generally  or  by  the  authorities.  Shea 
V.  City  of  Ottumwa,  67  Iowa,  3Q.  24  N.  W.  582 ;  City  of  Pella 
V.  Scholte,  21  Iowa,  463.  In  the  present  instance  it  is  well 
proven  that  the  existence  of  the  boulevard  as  a  street  or  high- 
way 120  feet  wide,  devoted  to  the  public  use,  has  been 
recognized  since  a  time  some  years  before  the  railway  com- 
pany acquired  any  rights  therein;  that  improvements  have 
been  made  with  reference  thereto;  that  the  very  acts  by 
which  the  company  obtained  permission  to  use  said  right  of 
way,  and  the  statute  which  confirmed  and  legalized  sndh 
occupancy,  implied  an  admission  of  the  public  character  of 
the  boulevard ;  that  the  actual  use  of  said  boulevard  as  a  public 
way  has  been  continuous,  and  that  until  the  commencement 
of  this  controversy  there  has  been  nothing  in  the  conduct  of 
the  railway  company  to  indicate  any  claim  of  right  or 
title  to  its  location  other  than  is  acquired  by  street 
railway  companies  generally  in  streets  over  which  their 
lines  are  operated.  We  think,  therefore,  that  the  boule- 
vard on  First  avenue  must  be  considered  as  a  public 
street  of  120  feet  in  width  from  a  date  anterior  to  its 
occupation  for  railway  purposes,  and  that  the  fact,  if  it  be  a 
fact,  that  no  part  of  the  railway  track  is  within  the  limits  of 
the  original  6(5  feet  of  said  way,  is  immaterial  in  determining 
the  rights  of  the  parties  in  this  litigation. 

2.  Much  argument  has  been  submitted  upon  the  validity  of 
Ordinance  No.  409,  and  upon  the  power  of  the  city  generally 
to  enact  ordinances  of  that  nature.  In  view  of  the  conclusion 
we  have  reached  that  the  judgment  of  the  district  court  may 
be  affirmed  upon  another  proposition,  we  will  not  undertake 
at  this  time  to  pass  upon  the  questions  thus  raised  farther  than 
to  say  that,  whatever  may  be  the  powers  vested  in  city  govern- 
ments in  this  respect,  they  must  not  be  exercised  arbitrarily 
or  unreasonably. 

3.  Generally  speaking,  the  power  of  the  city  council  to  re- 
peal an  ordinance  is  no  less  broad  than  its  power  to  enact, 
though  it  is  true  that  rights  may  have  been  acquired  under 
such  ordinance  which  a  repeal  cannot  destroy  or  impair. 
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Ordinance  No.  409,  under  which  the  railroad  company  claims 
its  right  to  appropriate  the  use  of  20  feet  in  the  middle  of 
First  avenue,  and  exclude  the  public  therefrom,  was  repealed 
in  June,  igoi.  It  had  been  in  existence  more  than  six  years. 
During  that  period  the  railway  company  had  made  no 
attempt  to  exercise  any  rights  under  it,  or  to  expend  any  time 
or  money  upon  the  strength  of  its  provisions,  until  the  matter 
of  repeal  was  being  agitated  in  the  council;  and  we  think  it 
may  fairly  be  said  the  effort  then  made  by  the  company  was 
colorable  only,  and  ought  not  to  operate  to  deprive  the  city  of 
its  power  to  annul  the  measure  which  for  six  years  had  stood 
a  dead  letter  upon  its  ordinance  book.  Moreover,  it'  must  be 
remembered  that  the  control  and  improvement  of  its  streets  are 
vested  in  the  city,  and  that  the  right  of  the  railway  company 
in  the  streets  is  subordinate  to  this  power  and  authority  in 
the  municipality.  City  of  Detroit  v.  Railroad  Co.  (Mich.)  51 
N.  W.  690;  State  v.  Raikoad  Co.  (Minn.)  81  N.  W.  201; 
Lake  Roland  EL  Ry.  Co.  v.  City  of  Baltimore,  77  Md.  352,  26 
Atl.  510,  54  Am.  &  Eng.  R.  Cas.  11,  20  L.  R.  A.  126.  This 
power  of  the  city  cannot  be  abrogated  by  ordinance  or  relin- 
quished by  contract.  It  is  indefeasible.  In  State  v.  Graves, 
19  Md.  351,  81  Am.  Dec.  639,  the  court  says:  ''The  mayor  and 
city  council  are  but  trustees  of  the  public.  The  tenure  of 
their  office  impressed  their  ordinances  with  liability  to  change. 
They  could  not,  if  they  would,  pass  an  irrevocable  ordinance. 
The  corporation  cannot  abridge  its  own  legislative  powers." 
We  are  cited  by  appellant  to  City  of  Burlington  v.  Burling- 
ton St.  Ry.  Co.,  49  Iowa,  144,  31  Am.  Rep.  145,  where  we  held 
the  city  not  authorized,  under  the  facts  there  shown,  to 
amend  a  street  railway  ordinance  abridging  a  right  formerly 
granted.  The  reason  for  that  decision  is  explained  in  the 
opinion  by  the  statement  that  there  was  no  allegation  or  claim 
that  public  convenience  or  necessity  required  the  proposed 
amendment,  and  no  showing  that  the  work  as  originally 
authorized  would  create  any  nuisance,  or  work  any  injury  to 
the  city  or  any  citizen.  Moreover,  no  question  was  there 
made  as  to  the  power  of  the  city  to  enact  the  ordinance 
sought  to  be  amended.  Here,  however,  these  points  are  all 
raised.  It  is  shown  that  the  carrying  into  effect  of  the  pro- 
visions of  Ordinance  No.  409  would  for  all  practical  purposes 
convert  the  boulevard  into  two  narrow  ways  separated  by  a 
barrier  impassable  to  teams,  thus  compressing  the  driveway 
available  to  an  adjacent  residence  into  a  paved  path  of  2$ 
feet,  in  which  a  team  could  not  be  conveniently  or  safely 
turned,  especially  in  the  presence  of  rapidly  moving  cars. 
That  such  a  plan,  carried  into  operation,  would  not  only 
obstruct  the  public  in  the  use  of  a  street  which  is  conceded  to 
be  an  important  and  much-frequented  thoroughfare,  and  that 
the  result  thereof  would  be' detrimental  to  the  use  and  value 
of  the  abutting  property,  is  very  apparent ;  and  to  enforce 
such  regulations  may  well  be  said,  under  some  circumstances, 
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at  least,  to  be  an  unreasonable  exercise  of  municipal  power. 
Lake  Roland  EL  Ry.  Co.  v.  City  of  Baltimore,  77  Md.  3S2, 
26  AtL  510,  54  Am.  &  Eng.  R.  Cas.  11,  20  L.  R.  A.  126,  above 
cited,  is  an  instructive  case,  and  discusses  this  phase  of  munic- 
ipal authority  with  a  clearness  of  reasoning  which  gives  mudi 
weight  to  its  decision.  The  city  of  Baltimore  by  ordinance 
gave  the  street  railway  permission  to  lay  a  double  track  on 
Lexington  street,  but  thereafter  repealed  the  ordinance,  and 
modified  the  privilege  to  the  use  of  a  single  track  on  condi- 
tions named.  There,  as  here,  the  railway  company  expended 
no  money  in  laying  its  track  until  after  it  was  aware  that  the 
ordinance  was  about  to  be  repealed.  There,  as  here,  it  was 
contended  that  the  ordinance  was  in  the  nature  of  a  contract 
with  the  company,  which  could  not  be  impaired  by  repeal 
After  a  very  full  examination  of  the  authorities  and  statement 
of  the  manner  in  which  the  railway  as  authorized  by  the 
ordinance  obstructed  the  convenient  use  of  the  street*  the 
court  says:  ''The  control  of  the  city  over  the  streets  is 
attended  with  a  duty  of  preserving  them  for  their  legitimate  pur- 
poses. They  are  intended  for  the  pass^e  of  the  people  over 
them  on  foot,  on  horseback,  and  in  vehicles  on  their  various 
occasions  of  business,  convenience,  and  pleasure.  It  is  not 
competent  for  the  city  to  defeat  the  primary  purposes  for 
which  they  were  dedicated  to  the  public  use.  They  are 
highways,  and  must^  be  maintained  as  highways,  so  long  as 
they  are  kept  in  existence.  The  power  over  the  streets  is 
held  in  the  same  trusts  as  other  legislative  powers  conferred 
on  the  mayor  and  city  counciL  It  is  intended  to  be  used  for 
the  purpose  of  preserving  them  in  the  character  of  streets  in 
such  condition  as  to  be  most  suitable  for  the  public  use.  It 
is  of  incalculable  importance  to  the  public  interest,  and  there 
can  be  no  more  reason  to  suppose  that  the  city  can 
abridge  or  surrender  this  legislative  power  than  any  other. 
*  *  *  If  an  ordinance  cannot  be  repealed  which  will  re- 
duce Lexington  street  to  the  condition  we  have  described, 
then  truly  the  city  council  have  lost  control  over  the  streets, 
and  have  renounced  their  legislative  power;  and  it  will  be 
demonstrated  that  they  have  the  power  to  destroy  their  utility 
for  the  legitimate  purposes  of  streets,  and  to  convert  them 
into  places  of  extreme  peril  to  life  and  Umb,  but  not  the  power 
to  keep  them  in  a  condition  suitable  for  their  ordinary  use  as 
highways.  Our  municipal  governments  were  not  instituted 
for  the  purpose  of  making  any  such  result  possible.  The  re- 
pealing ordinance  was  passed  because,  as  stated  in  the  pre- 
amble, the  city  council  thought  it  was  required  by  the  public 
safety  and  convenience  and  the  proper  regulation  of  the  use 
of  the  streets.  These  considerations  for  the  repeal  were 
within  the  legislative  judgment  and  discretion,  and  the  evi- 
dence shows  that  the  ordinance  has  a  real  and  substantial  re- 
lation to  the  objects  proposed.  It  is  therefore  not  subject  to 
lupervision  or  review  by  the  courts.     This  legislative  authority 
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over  the  streets,  delegated  to  the  city,  is  sometimes  classified 
as  beloni:ing  to  the  police  power ;  that  is  to  say,  that  great 
power  which  embraces  the  protection  of  life,  limb,  health,  and 
property,  and  the  promotion  of  the  public  peace  and  safety. 
It  is  a  high  conservative  power  of  the  utmost  importance  to 
the  existence  of  good  government.  It  has  been  most  em- 
phatically declared  by  the  supreme  court  of  the  United  States 
that  a  state  cannot  limit  its  exercise  of  this  power  by  con- 
tract or  in  any  other  way.  Some  of  the  best  known  and  most 
striking  cases  are  Stone  v.  Mississippi,  loi  U.  S.  814,  25  L. 
Ed.  1079,  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  2;,  24 
L.  Ed.  989,  and  Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  Ed.  1036.  But  supposing  this  designa- 
tion not  to  be  appropriate  in  the  present  instance,  the  name 
«iven  to  the  power  is  of  no  importance.  It  is  expressely  con- 
ferred by  the  legislature."  Upon  a  rehearing  Alvey,  C.  J., 
adds  a  supplemental  opinion,  which  is  in  part  as  follows : 
^'The  mayor  and  council,  by  the  statutory  provision,  are 
invested  with  express  authority  to  regulate  the  use  of  the 
streets,  lanes,  and  alleys  of  the  city  by  railway  or  other  tracks ; 
and  this,  as  I  understand  it,  is  but  an  amplification  of  their 
general  power  over,  and  right  and  duty  to  regulate  and  main- 
tain, streets  and  other  highways  of  the  city  for  the  use  of  the 
public.  *  *  *  This  power  to  maintain  and  regulate  the 
use  of  the  streets  of  the  city  is  a  trust  for  the  benefit  of 
the  general  public,  and  the  primary  use  of  the  streets  is  not  by 
any  means  that  of  furnishing  tracks  for  street  railways.  The 
mayor  and  city  council  cannot  devest  themselves  of  this  trust, 
nor  can  they  so  restrict  their  power  over  the  streets  as  to 
defeat  or  seriously  impair  the  beneficial  enjoyment  of  the 
streets  by  the  public  in  the  ordinary  and  usual  modes  of  pas- 
sage thereon.  The  power  vested  in  them  in  respect  to  the 
streets  is  of  a  legislative  character,  and  they  cannot  restrict 
themselves  nor  their  successors  by  any  irrepealable  ordinance 
in  the  exercise  of  such  power  over  the  streets,  except  it  be  by 
the  express  authority  of  the  legislature  of  the  state.  The 
power  is  a  continuing  one,  to  be  exercised  whenever  the  pub- 
lic needs  may  require  it,  and  hence  the  power  to  regrade  and 
improve  the  streets  from  time  to  time  must  remain  subject  to 
the  judgment  and  discretion  of  the  legislative  branch  of  the 
municipal  government.  But,  if  the  contention  of  the  appel- 
lant could  be  maintained,  the  streets  on  which  railway  tracks 
are  once  laid  might,  and  most  generally  would,  pass  out  of 
control  of  municipal  authority;  for,  however  improvident  or 
reckless  might  be  the  grant  of  privileges  to  street  railway 
companies,  or  however  much  their  tracks  might  obstruct  the 
use  of  the  streets  by  the  general  public,  perpetual  easements 
or  servitudes  would  be  created  in  the  streets,  and  the  munic- 
ipal authorities  would  be  precluded  from  the  exercise  of  the 
ordinary  power  of  changing  grades  or  making  other  improve- 
ments that  might  materially  interfere  with  the  tracks  or  the 
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operation  of  the  road,  though  public  necessity  for  such  im- 
provement might  be  never  so  urgent ;  and  in  such  case  the 
only  means  of  reclaiming  the  street  to  the  absolute  control  of 
the  city  authorities,  and  to  the  general  public  use,  would  be 
by  resort  to  the  power  to  eminent  domain. "  Further  answer- 
ing an  objection  which  is  also  urged  in  the  present  case,  the 
opinion  continues:  ''I  am  aware  that  it  may  be  urged  (and 
it  constitutes  the  full  strength  of  the  appellant's  case)  that 
upon  the  principles  I  have  stated  as  the  grounds  of  my  judg- 
ment there  would  be  no  sufficient  protection  to  the  property 
rights  in  a  street  railway.  I  am  far  from  saying  that  such 
property  rights  are  not  entitled  to  protection.  If,  in  reliance 
upon  a  valid  ordinance,  a  railway  company,  in  good  faith, 
and  without  notice  that  the  authority  is  about  to  be  modified 
or  withdrawn,  has  laid  its  tracks  in  the  streets  of  a  city,  and 
the  municipal  authorities  conclude  afterwards  that  the  grant 
of  the  privilege  was  improvident,  or  detrimental  to  the  pub- 
lic, and  require  the  tracks  to  be  removed,  this  can  be  enforced 
only  upon  the  principles  of  fair  indemnity  to  the  company. 
This  is  in  accord  with  a  well-established  principle  in  the  case 
of  an  executed  license,  where,  to  entitle  the  licensor  to  re- 
voke the  license  and  to  be  restored  to  his  former  rights,  he 
must  do  justice  to  the  licensee  by  indemnifying  him  for  the 
expense  which  he  has  reasonably  incurred  under  the  license, 
but  not  for  prospective  profits  that  might  be  realized.  This 
measure  of  indemnitythe  principle  of  justice  would  seem  to 
require  in  such  case  as  I  have  just  stated." 

The  case  of  State  v.  St.  Paul  City  R.  Co.  (Minn.)  8i  N.  W. 
200,  is  also  in  point.  The  railway  company,  acting  under  an 
ordinance  of  the  city,  had  constructed  and  was  operating  a 
system  of  street  railways.  Thereafter  the  city  ordered  a 
material  change  in  the  manner  of  operation.  This  was  re- 
sisted by  the  company  on  the  theory  that  the  original  ordi- 
nance was  a  contract,  and  that  the  later  ordinance  was  an 
attempt  to  impair  the  obligations  of  such  contract.  The  trial 
court  held  with  the  company,  but  its  judgment  was  reversed 
on  appeal.  We  quote  from  the  opinion:  '^The  trial  seems  to 
have  been  conducted  upon  the  theory  that  the  ordinance  or 
franchise  was  to  be  construed  precisely  as  if  it  was  a  contract 
between  two  private  individuals.  This,  however,  is  a  too 
narrow,  and  even  erroneous,  view  of  the  case.  We  shall 
assume,  without  discussion,  that  Ordinance  No.  1,227  contains 
a  valid  contract  between  the  city  and  the  railway  company, 
the  obligations  of  which  the  former  cannot  impair.  But  this 
proposition  is  subject  to  the  following  qualification:  Among 
the  governmental  powers  vested  by  the  charter  in  the  city 
council  is  the  care,  supervision,  and  control  of  streets  and 
highways.  Without  attempting  to  define  the  extent  or  limit 
of  the  powers  thus  granted,  it  unquestionably  gives  the  com- 
mon council  authority  to  enact  such  police  regulations  re- 
garding the  use  of  streets  as  are  necessary  for  the  safe  and 
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convenient  enjoyment  of  them  by  the  public  for  the  purposes 
for  which  they  are  designed.  It  is  fundamental  that  a  munic- 
ipality cannot,  at  least  without  express  legislative  authority, 
deprive  itself  by  contract  of  any  governmental  powers  con- 
ferred upon  it  for  public  purposes.  Hence  any  authority  to 
use  the  streets  granted  to  defendant  must  be  construed  as 
being  subject  to  the  police  power  of  the  city  over  the  streets, 
whatever  may  be  the  language  of  the  grant.  For  example,  if, 
by  reason  of  increased  traffic  on  the  streets  prescribed  for  the 
construction  of  the  loop,  or  for  any  other  reason,  the  use  of 
those  streets  becomes  inconsistent  with  the  convenient  use  of 
the  streets  by  the  public,  of  a  menace  to  the  safety  of  the  pub- 
lic, it  would,  in  our  opinion,  be  unquestionably  within  the 
police  power  of  the  city  to  enact  an  ordinance  requiring  the 
loop  to  be  changed  to  some  other  location.  In  short,  while  a 
municipality  cannot  impair  it^  contract  under  the  guise  of  exer- 
cising its  police  power,  it  cannot  surrender  or  barter  away  its 
police  powers  under  the  guise  of  making  a  contract."  In 
Flynn  v.  Water  Co.,  77  N.  W.  38,  the  same  court  says:  "The 
power  of  municipal  authorities  to  contract  in  relation  to  a 
given  matter  does  not  carry  with  it  by  implication  the  power 
to  make  a  contract,  even  with  reference  to  such  matter,  which 
shall  cede  away,  control,  or  embarrass  their  legislative  or 
governmental  powers,  or  render  the  municipality  unable  in 
the  future  to  control  any  municipal  matter  over  which  it  has 
legislative  power. ' '  In  a  Michigan  case — City  of  Detroit  v. 
Ft.  Wayne  &  E.  Ry.  Co.,  51  N.  W.  688— it  is  said:  "These 
powers  are  held  in  trust  for  the  public  benefit.  They  cannot 
be  surrendered  or  delegated  to  private  parties.  All  franchises 
granted  or  contracts  made  with  reference  to  the  use  of  the 
streets  must  be  made  not  only  with  due  regard  to  their  lawful 
and  proper  use  by  others,  but  subject  to  the  exercise  by  the 
municipality  of  the  powers  referred  to.''  In  further  support 
of  the  principles  announced  by  these  precedents,  see  DilL 
Mun.  Corp.  (4th  Ed.)  §97;  Elliot,  Roads  &  St.  §§  760-858; 
Rittenhouse  v.  City  of  Baltimore,  25  Md.  336;  Henderson  v. 
Railroad  Co.  (Utah)  26  Pac.  288;  Telegraph  Co.  v.  Hess,  135 
N.  Y.  641,  26  N.  E.  919,  13  L.  R.  A.  454,  21  Am.  St.  Rep. 
764;  Newton  v.  Mahoning  Co.,  100  U.  S.  548,  25  L.  Ed.  710; 
State  V.  City  of  Hoboken,  41 N.  J.  Law,  71 ;  Watson  Seminary 
v.  Pike  County  Court,  149  Mo.  72,  50  S.  W.  880,  45  L.  R.  A. 
675;  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S.  387^  13  Sup. 
Ct.  no,  36  L.  Ed.  1018.  If,  therefore,  for  the  purposes  of  the 
argument,  we  should  assume  Ordinance  No.  A/og  to  have  been 
a  reasonable  and  valid  exercise  of  municipal  authority,  and  to 
constitute  a  contract  between  the  city  and  the  railway  com- 
pany, it  was  still  competent  for  the  city  to  repeal  or  modify 
the  privilege  granted,  whenever,  in  the  exercise  of  a  reason- 
able discretion,  it  should  find  that  the  convenience  and  safety 
of  the  public  or  the  proper  improvement  of  the  street  re- 
quired it.     As  already    suggested,  and  as  has    been  often 
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decided,  this  power  may  not  be  exercised  unreasonably.  And 
this  is  the  extent  to  which  most  of  the  cases  cited  by  appel- 
lant on  this  point  may  be  claimed  as  authority, — for  example: 
Gity  of  Barlini^ton  v.  Burlington  St.  Ry.  Co.,  49  Iowa,  144* 
31  Am.  Rep.  145;  Des  Moines  City  Ry.  Co.  v.  City  of  Des 
Moines,  90  Iowa,  773*  SS  N.  W.  906,  26  L.  R.  A.  767 ;  North- 
western Tel.  Exch.  Co.  v.  City  of  Minneapolis  (Minn.)  86  N. 
W.  74*  $3  L.  R.  A.  175.  Of  the  latter  case,  however,  it  should 
be  said  that,  as  determined  upon  rehearine,  the  decision  was 
by  a  divided  court ;  the  holding  of  the  majority  that  the  city 
could  not  lawfully  order  the  telephone  poles  removed,  and  the 
lines  placed  in  an  under  ground  conduit,  being  largely  based 
upon  an  act  of  the  legislature  authorizing  telegraph  and  tele- 
phone companies  to  carry  their  lines  on  poles  planted  in  the 
highway.  The  burden  is  not  cast  upon  the  city  to  show  that 
its  exercise  of  l^islative  power  is  reasonable.  The  presump- 
tion is  in  favor  of  its  reasonableness.  Paxson  v.  Sweet,  13 
N.  J.  Law,  196;  State  v.  Inhabitants  of  City  of  Trenton,  53 
N.  J.  Law,  132,  20  Atl.  1076,  II  L.  R.  A.  410.  There, is  noth- 
ing in  the  record  to  overcome  the  presumption  in  favor  of 
the  action  of  the  city  council  in  repealing  the  ordinance. 
There  is  an  important  distinction  to  be  drawn  in  speaking  of 
municipal  contracts,*— a  distinction  which  has  not  always  been 
duly  considered  by  courts  and  law  writers,  but  it  is  neverthe- 
less fundamental,  and  cannot,  with  safety,  be  disregarded. 
A  municipal  corporation  may  be  said  to  possess  a  dual  char- 
acter. In  one  capacity  it  is  a  property  holder,  a  mere  buai- 
ness  agency,  and  is  charged  with  the  management  of  the 
financial  and  business  interests  of  the  municipality.  In 
another  capacity  it  is  an  arm  of  sovereignty,  and  is  charged 
with  legislative  and  governmental  powers.  Contracts  law- 
fully made  by  it  in  the  first  capacity  are  as  obligatory  and 
inviolable  as  contracts  made  between  private  individuals; 
but.  in  the  absence  of  statutory  authority,  any  contract  or 
agreement,  whether  in  the  form  of  an  ordinance  or  otherwise, 
which  directly  or  indirectly  surrenders  or  materially  restricts 
the  exercise  of  a  governmental  or  legislative  function  or 
power,  may  at  any  time  be  terminated  or  annulled  by  the 
municipality ;  though,  as  we  have  already  noted,  such  action 
may,  under  some  circumstances,  involve  liability  for  compen- 
sation to  persons  who  have  acted  upon  faith  of  the  validity  of 
such  contract.  The  power  given  to  cities  and  towns  to  con- 
trol their  streets,  direct  their  improvement,  and  regulate 
their  use  is  a  legislative  power,  and  comes  within  the  opera- 
tion of  the  rule  we  have  stated.  Lake  Roland  El.  Ry.  Co.  v. 
City  of  Baltimore,  supra ;  Rittenhouse  v.  City  of  Baltimore, 
supra;  Telegraph  Co.  v.  Hess,  125  N.  Y.  641,  26  N.  E.  919^ 
13  L.  R.  A.  454*  21  Am.  St  Rep.  764;  Goszler  v.  George- 
town, 19  U.  S.  $93,  $  L.  Ed.  339;  Richmond  County  Gaslight 
Co.  V.  Town  of  Middletown,  $9  N.  Y.  228 ;  Gaslight  &  Coke 
Co.  V.  City  of  Columbus,  50  Ohio  St.  6$,  33  N.  E.  292 ;  Bailey 


Vol  S  R  R  R— Vol  28  Am  &  Eng  R  Cas.  N  S        759 

Snouffer  v.  Cedar  Rapids  &  M.  City  Ry.  Co 

V.  City  of  Philadelphia,  167  Pa.  569,  31  Atl.  925,  46  Am.  St. 
Rep.  691;  Sprinsrfield  Fire  &  Marine  Ins.  Co.  v.  Villasre  of 
Keesville,  148  N.  Y.  46,  42  N.  E.  405,  30  L.  R.  A.  660,  51 
Am.  St.  Rep.  667.  In  the  last  case  cited  the  rule  is  stated 
thus:  ''When  we  find  that  the  power  has  relation  to  public 
purposes,  and  is  for  the  public  ^ood,  it  is  to  be  classified  as 
governmental  in  its  nature,  and  it  appertains  to  the  corpora- 
tion in  its  political  character.  But  when  it  relates  to  the 
accomplishment  of  private  corporate  purposes,  in  which  the 
public  is  only  indirectly  concerned,  it  is  private  in  its  nature, 
and  the  municipal  corporation,  in  respect  to  its  exercise,  is 
regarded  as  a  legal  individual."  See,  also.  City  of  New 
Haven  v.  New  Haven  &  D.  Railroad  Co.,  62  Conn.  252,  2$ 
AtL  316,  18  L.  R.  A.  2i;6;  City  of  Wellston  v.  Morgan,  59 
Ohio  St.  147,  52  N.  E.  127.  Applying  this  principle,  it  has 
been  held  that  the  city  may  defeat  the  title  of  its  own  grantee. 
Brick  Presbyterian  Church  Corp.  v.  City  of  New  York,  5  Cow. 
540;  Stayvesant  v.  City  of  New  York,  7  Cow.  588. 

4.  Appellant  further  argues  that  the  act  of  the  legislature 
legalizing  its  occupancy  of  the  highway  between  Cedar  Rapids 
and  Marion  served  to  vest  the  company  with  a  legislative 
franchise  for  the  operation  of  its  road  upon  the  location  first 
selected,  and  which  it  continued  thereafter  to  occupy.  If  this 
were  to  be  conceded,  it  would  not  affect  the  question  of  the 
validity  of  Ordinance  No.  409.  It  does,  however,  have  a 
legitimate  bearing  upon  the  right  which  the  city  asserts  under 
the  present  Ordinance  No.  556  to  require  the  company  to  re- 
move its  track  to  the  middle  of  the  street,  and  make  it  con- 
form to  the  grade.  We  cannot  agree  that  the  legislative  act 
has  the  effect  to  withdraw  or  except  this  company  or  its  road 
from  municipal  control.  The  authority  thus  conferred  was  to 
construct  and  maintain  a  street  railway.  It  did  not  vacate 
the  highway,  but  simply  made  lawful  an  additional  use  of  it. 
What  is  meant  by  a  ^'street  railway"  in  legislative  praise  we 
have  construed  as  referring  '4o  the  then  known  and  used  rail- 
ways the  rails  of  which  were  laid  to  conform  to  the  surface 
of  the  street,  and  the  construction  of  which  did  not  of  neces- 
sity exclude  the  public  from  the  use  of  part  of  the  street." 
Freiday  v.  Transit  Co.,  92  Iowa,  191,  60  N.  W.  656,  26  L.  R. 
A.  246.  While  authorizing  the  use  of  the  highway  for  this 
purpose,  we  think  it  must  be  held  that  such  use  was  subject  to 
the  reserved  power  of  the  state  by  itself  or  by  its  local  munic- 
ipality to  enact  all  reasonable  measures  to  protect  the  gen- 
eral public  in  the  use  of  the  street  for  the  primary  purposes 
for  which  streets  and  highways  are  established.  When,  there- 
fore, by  the  extension  of  the  city  limits,  this  portion  of  appel- 
lant's road  was  brought  within  the  jurisdiction  of  municipal 
authority,  it  was  neither  more  nor  less  than  a  street  railway 
occupying  a  city  street,  and  amenable  to  municipal  regula- 
tion, like  all  other  instrumentalities  of  its  kind. 

5.  Appellant  is  in  court  not  simply  as  the  owner  of  a  railway 
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whose  existence  is  aathorized  and  legalized  by  the  legis- 
lative act  of  i88o.  It  is  also  the  assignee  of  the  Thomson- 
Houston  franchise,  by  the  terms  of  which  alone  it  may 
operate  a  system  of  electric  street  railways  in  Cedar  Rapids. 
On  obtaining  possession  of  this  franchise,  it  abandoned  its 
steam  motor,  substituted  electric  motive  power,  and  to  all 
intents  and  purposes  converted  the  motor  line  within  the  city 
into  an  integral  part  of  the  system  which  the  Thomson-Hous- 
ton purchase  empowered  it  to  install.  Without  r^ort  to 
sophistry,  the  right  of  appellant  to  operate  its  First  Avenue 
Line  is  not  to  be  differentiated  from  its  right  to  operate  any 
other  fraction  of  its  system  within  the  city  limits.  As  the 
owner  of  the  Thomson-Houston  franchise,  it  holds  its  entire 
system  within  the  city  subject  not  only  to  the  express  condi- 
tions upon  which  the  franchise  was  granted,  but  to  the  im- 
plied condition,  which  enters  into  every  grant  of  privilege  in 
the  public  streets,  that  such  privilege  is  amenable  to  reason- 
able municipal  regulation.  Is  there  anything  unreasonable  in 
the  demand  of  the  city  that  the  appellant  be  required  to  place 
its  track  in  the  middle  of  the  street,  and  upon  grade?  Even 
though  the  company  had  never  become  the  owner  of  the 
Thomson-Houston  franchise,  and  was  still  operating  its  steam 
motor  line  on  its  original  location,  we  see  no  reason  why. 
under  the  principles  established  by  the  authorities  cited,  and 
under  its  general  statutory  power  of  regulation  (Code,  §§  753- 
767),  the  city  would  not  be  authorized  to  require  the  track  to 
be  changed  to  the  middle  of  the  street,  and  made  to  conform 
to  grade.  The  right  which  the  company  acquired  by  the 
statute  was  to  operate  a  street  railway,  a  term  the  meaning  of 
which  has  already  been  discussed.  The  only  novel  or  addi- 
tional features  introduced  by  said  statute  was  the  right  of  a 
company  owning  a  city  street  railway  to  extend  its  line  be- 
yond the  city  limits  in  streets  not  less  than  100  feet  wide,  and 
to  operate  such  line  by  motor  power.  Subject  to  these  ex- 
press privileges,  there  is  nothing  in  the  language  of  the  act 
which  expressly  or  by  fair  implication  modifies  or  abridges 
the  right  and  power  of  the  city  to  regulate  this  particular 
street  railway  exactly  as  it  may  regulate  street  railways  in 
general.  It  needs  no  argument  to  demonstrate  that  the  side 
or  margin  of  the  highway  may  be  the  most  natural  and  con- 
venient location  of  a  street  railway  in  a  rural  neighborhood, 
but  it  is  even  a  plainer  proposition  that  when,  by  increase  of 
population,  the  city  expands,  and  the  rural  highway  becomes 
a  city  street,  lined  on  either  hand  with  residences  or  places  of 
business,  a  track  so  located  and  used  for  the  frequent  passage  of 
swiftly  moving  cars  may  become  an  intolerable  inconvenience 
and  source  of  peril,  especially  to  those  upon  the  immediate 
front  of  whose  property  it  operates.  We  have  no  hesitancy  in 
holding  that  the  remedying  of  such  condition  by  requiring  the 
track  to  be  removed  to  the  middle  of  the  street  is  a  reasonable 
regulation,  which  the  city  may  enforce.     If  we  are  to  treat  the 
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company  as  operating  under  the  Thomson-Houston  franchise, 
the  reasons  we  have  given  for  sustaining  the  order  made  by 
the  city  are  no  less  applicable.  All  other  lines  in  the  city  are 
in  the  middle  of  the  street.  As  a  matter  of  common  observa- 
tion, we  know  that  such  is  the  usual,  ordinary,  and  most 
convenient  location ;  and  we  may  well  conclude  that  upon 
purchasing  the  Thomson-Houston  system,  and  assuming  its 
obligation  to  construct  an  electric  line  from  the  business  por- 
tion of  the  city  over  First  avenue  to  the  city  limits,  the  com- 
pany adopted  the  old  motor  track  as  a  temporary  expedient 
only,  and  that  as  such  the  city  has  permitted  it  use.  It  may 
justly  be  said  that,  when  reduced  to  its  lowest  terms,  there  is 
no  real  dispute  between  the  parties  as  to  the  propriety  of 
placing  the  tracks  in  the  middle  of  the  street.  The  railway 
company  not  only  professes  a  desire  to  make  the  change,  but 
insists  upon  its  legal  right  to  do  so  under  Ordinance  No.  409. 
The  city  desires  the  change,  but  insists  upon  its  right  to  make 
the  order  independent  of  said  ordinance.  When  the  dis- 
cussion is  shorn  of  all  nonessentials  and  side  issues,  we  find 
the  real  question  to  be,  not  whether  the  tracks  shaH  be  moved 
to  the  middle  of  the  street,  but  whether,  having  so  moved  its 
tracks,  the  company  may  occupy  its  new  location  under  the 
terms  of  Ordinance  No.  4og.  This,  as  we  have  seen,  means 
the  yielding  to  the  company  of  the  exclusive  possession  of  the 
20-foot  strip  in  the  middle  of  the  street,  the  exclusion  of  the 
general  public  therefrom,  and  the  exemption  of  the  company 
from  contributing  to  the  expense  of  paving  the  street. 
Whether  the  city  possesses  the  right,  under  any  circumstances, 
to  thus  carve  out  and  withdraw  from  the  public  use  a  part  of 
the  street  for  the  benefit  of  the  railway  company  we  need  not 
decide.  We  have  already  held  that  the  ordinance  which 
attempted  so  to  do  has  been  duly  repealed,  and  that  the  com- 
pany acquired  no  such  vested  right  thereunder  as  can  now  be 
asserted  against  the  city  or  the  general  public.  There  is 
nothing  unreasonable  in  requiring  the  company  to  put  its 
tracks  at  grade,  and  to  pave  the  ground  that  it  occupies  in  the 
street  wherever  such  paving  is  duly  ordered.  The  statute 
contemplates  it.  Code,  g§  834,  835.  Such  construction  gives 
the  general  public  unrestricted  access  to  and  use  of  the  entire 
street  from  curb  to  curb,  subject  to  the  right  of  the  company 
to  the  proper  use  of  its  track.  With  rare  exceptions,  it  is  the 
universal  plan  adopted  wherever  street  railway  systems  exist. 
In  the  absence  of  express  qualification,  it  is  the  kind  of  con- 
struction which  the  law  presumes  to  be  intended.  Freiday 
v.  Transit  Co.,  supra.  Moreover,  the  Thomson-Houston  fran- 
chise required  the  rails  to  be  so  laid  as  not  to  interfere  with 
the  safe  crossing  of  the  tracks  by  vehicles,  and  that  require- 
ment is  as  binding  upon  the  present  company  as  it  was  upon 
its  grantor.  The  city  was  plainly  well  within  the  limit  of  its 
authority  in  ordering  the  track  laid  at  grade  and  in  requiring 
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the  company  to  pave  whenever  such  improvement  is  properly 
ordered  npon  the  street  occupied  by  it. 

6.  The  decree  of  the  district  court  as  it  appears  in  the  rec- 
ord is  not  entirely  clear  as  to  the  time  when  and  the  manner 
in  which  the  railway  company  shall  be  required  to  pave.  We 
think  that,  to  avoid  all  ambiguity  and  uncertainty,  the  form 
of  the  decree  should  be  so  modified  that  the  defendant  shall 
be  required  to  pave  only  so  far  as  the  street  occupied  by  it  i9 
now  paved,  or  may  hereafter  be  duly  ordered  paved,  and  that 
the  material  used  and  the  manner  of  making  such  improve- 
ment shall  be  as  provided  in  the  ordinances  or  resolutions  of 
the  council  providing  therefor.  The  modified  decree  may,  at 
the  option  of  either  party,  be  entered  in  this  court. 

The  additional  relief  asked  by  the  city's  amendment  to  its 
cross-petition  concerning  the  company's  line  between 
Twentieth  street  and  the  city  limits  was  properly  dismissed 
by  the  district  court.  When  such  improvement  is  deemed 
necessary,  the  city  should  order  it  in  the  usual  manner  by 
its  constituted  authorities,  and  we  cannot  assume  in  advance 
that  it  will  not  be  observed  by  the  company. 

With  the  modification  above  indicated,  the  decree  of  the 
district  court  is  affirmed. 


State  ex  rel.  Smith  v.  Superior  Court  of  King  County. 

{Supreme  Court  of  )Va5hington^  Oct.  15^  1902,"^ 

[70  Pac.  Rep.  484.] 

Eminent  Domain — Review  by  Certiorari. 

Const,  art.  1,  §  16,  provides  that  whenever  property  is  soug^ht  to  be 
condemned  the  question  whether  the  contemplated  use  is  a  public  one 
shall  be  a  judicial  question,  to  be  determined  without  reg^ard  to  any 
legrial&tive  assertion  that  the  use  is  public.  Article  4,  {  4,  declares  that 
the  supreme  court  shall  have  power  to  issue  writs  of  certiorari  in  the 
exercise  of  its  appellate  revisory  jurisdiction  :  held  that,  since  no  rig^ht 
of  appeal  was  g^ven'by  statute  to  review  the  question  of  public  use  in 
condemnation  proceeding's,  the  supreme  court  had  jurisdiction  to  review 
by  certiorari. 

Same— Right  of  Way— Jurisdiction. 

The  superior  court  has  jurisdiction  of  a  proceeding*  by  a  street  rail- 
way company  for  the  condemnation  of  certain  land  for  a  right  of  way. 

Same— Same— Streets. 

Where  property  sought  to  be  condemned  had  been  dedicated  as  a 
street  but  had  never  been  improved,  and  could  not  be  used  as  a  street 
without  being-  planked  over  and  filled  in  to  an  elevation  above  the  rise 
of  the  tides,  which  a  railroad  company  seeking*  to  condemn  the  same 
was  required  by  city  ordinance  to  do  as  a  condition  precedent  to  its 
right,  the  place  sought  to  be  condemned  was  not  a  street  within  I<aws 
1899,  p.  147,  granting  to  street  railway  companies  the  power  of  eminent 
domain,  but  declaring  that  such  right  should  not  be  exercised  with 
respect  to  public  roads  or  streets. 
Same— Abutters— Damages— Elements. 

Where  a  property  owner's  easements  of  lig-ht,  air,  and  access  will  be 
injuriously  affected  by  the  construction  of  a  trestle  and  bridge  in  front 
of  the  same  by  a  street  railway  company,  such  easements  constitute 
property,  compensation  for  tiie  taking  of  which  must  be  ascertained  by 
a  jury,  and  paid  to  the  owner,  before  construction  of  the  improvement. 
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Certiorari  by  the  state,  on  the  relation  of  Charles  B.  Smith, 
against  the  superior  court  of  King  county,  Arthur  E.  Griffin, 
judge,  to  review  a  judgment  in  favor  of  the  Seattle  Electric 
Company  in  condemnation  proceedings.    Judgment  affirmed. 

Moore  &  Farrell,  for  relator. 

Piles,  Donworth  &  Howe,  for  respondent. 

ANDERS,  J.  This  is  an  original  application  to  this  court 
for  a  writ  of  certiorari  to  review  a  judgment  of  the  superior 
court  of  King  county  in  a  condemnation  proceeding  instituted 
by  the  Seattle  Electric  Company.  It  appears  from  the  record 
that  the  relator,  Charles  B.  Smith,  is  the  owner  of  lots  5  and 
6,  except  the  west  27  feet  thereof,  and  lots  i,  2,  7,  and  8  of 
block  21,  of  D.  S.  Maynard's  plat  of  the  town  (now  city)  of 
Seattle,  and  that  these  lots  abut  upon  Fourth  avenue  south, 
a  dedicated  and  platted  street'of  said  city.  This  avenue  has 
never  been  improved,  and  cannot  be  used  for  the  purposes  of 
a  public  street  in  front  of  the  relator's  lots,  by  reason  of  the 
fact  that  it  is  there  merely  a  vacant  strip  of  tide  land,  66  feet 
in  width,  over  which  the  tide  regularly  and  freely  ebbs  and 
flows.  The  Seattle  Electric  Company  is  a  corporation  author- 
ized by  law  to  construct  and  operate  electric  and  other  rail- 
roads in  the  state  of  Washington.  This  corporation  is 
engaged  in  the  construction  of  a  street  railway  in  said  Fourth 
avenue  south,  under  and  in  pursuance  of  Ordinance  701$  of 
said  city.  When  the  construction  of  the  company's  line  of 
railway  had  reached  that  portion  of  the  street  lying  adjacent 
to  the  relator's  lots,  he  applied  for  and  obtained  a  restraining 
order  in  an  action  brought  by  him  in  the  superior  court 
against  the  company  for  an  injunction.  At  the  hearing  of  this 
application  for  a  temporary  injunction  the  superior  court 
made  an  order  denying  such  injunction  on  condition  that  the 
company  give  a  bond  in  the  full  amount  of  the  damages 
which  he  claimed  he  would  sustain  by  the  building  of  the  rail- 
way in  front  of  his  premises.  The  required  bond  was  given, 
and  the  company  was  about  to  continue  its  work  upon  the 
street,  when  the  relator  herein  applied  to  this  court  for  a  writ 
of  certiorari,  which  was  granted  on  the  ground  that  a  bond 
was  not  proper  in  such  cases,  as,  under  the  constitution  of  the 
state,  private  property  may  not  be  taken  or  damaged  for  pub- 
lic or  private  use  without  first  making  just  compensation 
therefor  to  the  owner.  State  v.  Superior  Court  of  King 
'County,  26  Wash.  278,  66  Pac.  385.  Thereafter  the  company, 
on  December  20,  1901,  instituted  a  proceeding  under  the  stat- 
ute relating  to  eminent  domain  for  the  purpose  of  ascertain- 
ing the  amount  of  compensation  that  should  be  made  to  the 
relator  herein  on  account  of  the  building  of  the  railway  line 
and  roadway  which  the  company  was  constructing,  and  which 
the  city  required  it  to  construct,  in  accordance  with  the  pro- 
visions of  Ordinance  7,01$.  The  Tucker-Hanford  Company 
was  made  a  party  to  the  condemnation  proceeding  for  the 
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reason  that  it  owns  a  part  of  lots  $  and  6,  above  described ;  bat 
it  has  not  contested  the  condemnation,  and  is  not  a  party  to 
this  application  for  certiorari.  A  hearing  was  had  in  the 
superior  conrt»  after  notice  to  all  parties  interested,  on  the 
company's  petition,  and  that  coart  found  that  all  the  pro- 
visions of  the  statute  had  been  complied  with  by  the  peti- 
tioner, and  concluded  and  adjudged  that  the  contemplated 
use  for  which  the  trestle  and  bridge  is  proposed  to  be  con- 
structed is  really  a  public  use,  that  the  public  interest  re- 
quired the  prosecution  of  the  enterprise,  and  that  the  prop- 
erty and  easements  sought  to  be  appropriated  and  injuriously 
affected  by  the  construction  and  maintenance  of  the  trestle  and 
bridge  are  required  and  necessary  for  the  purposes  of  the 
enterprise.  After  filing  its  findings  of  facts  and  conclusions 
of  law  and  entering  the  judgment,  as  above  set  forth,  the  court 
then  ordered  a  jury  to  be  summoned  to  determine  the  amount 
of  compensation  to  be  paid  to  the  owners  of  the  premises  for 
the  taking  and  injuriously  affecting  said  premises  and  ease- 
ments by  the  petitioner,  for  the  purposes  of  the  said  enter- 
prise, irrespective  of  any  benefit  from  any  improvement 
proposed  by  the  petitioner  in  that  proceeding.  From  this 
order  the  relator  appealed,  and  asked  the  superior  court  to 
stay  the  proceedings  until  his  appeal  could  be  heard  in  this 
court,  which  was  accordingly  done.  Thereupon  the  peti- 
tioner, the  Seattle  Electric  Company,  applied  to  this  court  for 
a  writ  of  mandate  in  the  nature  of  a  procedendo  commanding 
the  superior  court  to  proceed  with  the  trial  of  the  case  before 
a  jury  to  determine  the  amount  of  damages,  which  applica- 
tion was  granted,  after  a  hearing  of  all  parties,  and  the  writ 
issued  as  prayed  for.  This  court,  in  that  proceeding,  decided 
that  there  is  no  statute  in  this  state  authorizing  an  appeal 
from  the  judgment  of  the  superior  court  upon  the  question  of 
public  use  and  necessity  in  a  condemnation  proceeding,  the 
act  of  1901  (Laws  1901,  p.  213)  purporting  to  authorize  such 
appeal  being  unconstitutional  and  void.  See  State  v. 
Superior  Court  of  King  County  (Wash.)  68  Pac.  957.  Before 
the  hearing  was  had  on  the  petition  for  condemnation,  the 
relator  herein  (respondent  there)  demurred  to  the  petition  on 
the  grounds:  (i)  That  said  superior  court  had  no  jurisdiction 
of  the  particular  subject- matter  of  the  proceeding;  (2)  that 
the  petitioner  had  no  legal  capacity  to  prosecute  or  maintain 
said  proceeding;  and  (3)  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or  to  entitle  it  to  any 
relief.  This  demurrer  was  overruled,  and  an  exception  noted. 
The  relator.  Smith,  now  seeks  by  certiorari  to  review  the 
action  of  the  superior  court  in  overruling  the  demurrer  to  the 
petition  of  the  Seattle  Electric  Company,  and  in  entering  the 
interlocutory  judgment  declaring  the  public  use  and  necessity, 
and  ordering  a  jury  to  assess  the  damages;  and  he  alleges 
that  the  court  erred  in  overruling  the  demurrer  and  entering 
the  judgment  and  order  above  specified.     The  respondent 
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moves  to  qnash  the  alteraative  writ  heretofore  issaed  and  dis- 
miss the  proceeding  for  certiorari,  or,  if  it  be  entertained, 
that  the  order  of  the  superior  court  be  affirmed. 

It  is  insisted  on  behalf  of  the  respondent  that,  inasmuch  as 
there  is  no  statute  providing  for  an  appeal  from  the  judgment 
of  the  superior  court  determining  the  question  of  public  use 
and  necessity,  the  constitutional  and  statutory  provisions  are 
sufficiently  complied  with  if  that  question  is  judicially  determ- 
ined by  the  superior  court,  and  that  such  determination  may 
not  be  reviewed  by  certiorari.  But  this  same  point  was  made 
in  the  recent  case  of  Seattle  &  M.  R.  Co.  v.  Bellingham  Bay 
&  E.  R.  Co.,  69  Pac.  1 107,  and  was  there  decided  adversely  to 
the  contention  of  the  respondent  after  a  careful  consideration 
by  this  court.  In  that  case  the  superior  court  adjudged  that 
the  use  for  which  the  property  in  question  was  sought  to  be 
condemned  was  a  public  use,  and  that  the  public  interest 
required  the  prosecution  of  the  enterprise,  and  the  respondent 
in  that  proceeding  applied  to  this  court  for  a  writ  of  certiorari 
to  review  the  judgment  of  the  superior  court.  The  petition 
for  the  writ  was  demurred  to  for  the  alleged  reasons  that  this 
court  had  no  jurisdiction  to  issue  the  writ,  and  that  the  appli- 
cation did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  After  quoting  section  16  of  article  i  of  our  constitu- 
tion, which  defines  and  limits  the  right  of  eminent  domain, 
and  section  4  of  article  4,  defining  the  jurisdiction  of  the 
supreme  court,  and  reviewing  its  former  decisions  bearing 
upon  the  questions  under  consideration,  this  ceurt  observed: 
^' It  having  been  adjudged  that  no  review  on  appeal  of  the 
question  of  public  use  and  interest  involved  in  the  exercise  of 
eminent  domain  proceedings  now  exists,  it  follows  that  the 
writ  of  certiorari  may  be  issued  to  bring  up  the  record  for  re- 
view in  the  proceedings  for  appropriation  of  the  right  of  way 
through  petitioner's  real  property.  The  application  for  the 
writ  states  sufficient  cause  for  its  issuance."  That  case  is 
directly  in  point  here,  and  is  decisive  of  the  question  of  the 
power  and  authority  of  this  court  to  review  the  decision  of  the 
superior  court  in  condemnation  proceedings  upon  the  subject 
of  public  use  and  necessity.  It  appears  clear  to  us  that  the 
petition  for  condemnation  stated  sufficient  facts  to  constitute 
a  cause  of  action,  as  it  alleged  all  the  facts  required  by  the 
statute  to  be  stated  in  such  proceedings.  And  it  is  equally 
clear  that  the  superior  court  bad  jurisdiction  of  the  particular 
subject-matter  of  the  proceedings,  and  that  the  petitioner 
therein  was  vested  with  legal  capacity  to  prosecute  said  pro- 
ceedings. In  the  year  1899  the  power  of  eminent  domain 
was  granted  to  electric  railway  corporations  by  an  act  of  the 
legislature.  Laws  1899,  p.  147.  But  a  proviso  in  section  i 
of  said  act  declares  ''that  said  right  of  eminent  domain  shall 
not  be  exercised  with  respect  to  any  residence  or  business 
structure  or  structures,  public  road  or  street";  and  it  is 
claimed  by  the  learned  counsel  for  the  relator  that  the  Seattle 
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Electric  Company  is  endeavoring  to  appropriate  a  public 
street  for  the  purposes  of  its  railway,  in  contravention  of  the 
above  quoted  provision  of  the  statute ;  or  that  it  is  at  least 
undertaking  to  build  an  elevated  railway  in  a  public  street  of 
the  city,  which  it  has  no  right  to  do,  in  the  absence  of  direct 
legislative  sanction.  But  we  do  not  think  that  the  company 
is  either  attempting  to  condemn  and  appropriate  to  its  own 
use  a  street,  or  to  construct  an '' elevated  railroad**  on  a 
street,  within  the  meaning  of  that  phrase,  as  understood  in 
localities  where  such  railways  are  in  common  use.  An  ele- 
vated railroad,  properly  speaking,  is  one  which  is  placed 
above  the  surface  of  the  street  which  is  used  by  the  general 
public;  but  such  is  not  the  character  of  the  structure  which 
the  company  is  required  by  the  city  to  erect.  Fourth  avenue 
south,  at  the  point  in  question,  is  a  street  in  name  only,  and 
it  became  such,  as  we  have  said,  by  the  mere  act  of  dedica- 
tion. It  can  never  be  used  by  the  public  as  a  street  until  it  is 
filled  in  or  planked  over  at  an  elevation  above  the  rise  of  the 
tides.  The  city,  by  ordinance,  granted  to  the  electric  com- 
pany the  privilege  of  laying  its  tracks  in  this  platted  and  ded- 
icated street, — as  it  was  clearly  empowered  to  do  by  law, — ^but 
it  required  the  company,  as  compensation  for  such  privilege, 
to  construct  a  plank  roadway  or  bridge  (designated  in  the 
record  as  a  ''trestle  and  bridge'*)  not  less  than  22  feet  in 
width,  and  upon  a  grade  and  at  a  height  specified  in  the  ordi- 
nance, and  to  maintain  the  same  for  the  use  of  the  public  as  a 
street  as  well  as  for  its  railroad  tracks.  It  appears  from  the 
findings  of  fact  made  by  the  lower  court  that  the  natural  sur- 
face of  the  sTOund  in  Fourth  avenue  south  in  front  of  the  re- 
lator's lots  is  33^  feet  below  the  present  grade  of  Jackson 
street,  the  nearest  traveled  street,  and  could  not  be  traveled 
either  by  pedestrians  or  teams;  that  there  is  now  no  roadway 
or  structure  of  any  kind  in  that  part  of  said  avenue;  and  that 
the  city  of  Seattle  has  never  established  any  grade  for  said 
avenue  in  those  portions  of  said  avenue  which  are  to  be 
occupied  by  said  trestle  and  bridge,  or  taken  any  steps  for 
the  construction  of  a  roadway  therein,  except  by  the  passage 
of  said  Ordinance  No.  7»oi5.  And  it  would  seem,  from  the 
record  in  this  case,  that  what  the  company  is  really  seeking 
to  do,  and  what  the  city  requires  it  to  do,  under  its  franchise, 
is,  not  to  condemn  and  appropriate  a  street,  but  virtually  to 
make  a  street  where  none  has  heretofore  existed.  It  is 
claimed,  however,  by  the  relator  that  no  necessity  for  taking 
or  injuring  his  property  was  shown  by  the  company  in  the 
superior  court.  But  that  question  was  determined  by  the 
court,  in  the  light  of  the  evidence  adduced  by  the  respective 
parties,  in  favor  of  the  company,  and  we  see  no  reason  for 
disturbing  its  judgment.  The  electric  company  does  not  seek 
to  appropriate  the  corpus  of  the  relator's  property,  but  it  is 
claimed  that  relator's  easements  of  light,  air,  and  access  will 
be  injuriously   affected    by    the    building  of  the  proposed 
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strnctnre.  Such  easements  are  property,  and  cannot  be  taken 
for  pablic  use  '' without  just  compensation  having  been  first 
made,  or  paid  into  court  for  the  owner";  but  the  amount  of 
such  compensation  must  be  ascertained  by  a  jury,  unless  a 
jury  be  waived,  in  the  manner  provided  by  law. 

The  order  and  judgment  is  affirmed,  at  the  cost  of  the  re- 
lator. 

REAVIS.  C.  J.,  and  DUNBAR,  FULLERTON,  and 
MOUNT,  JJ.,  concur. 

Potter  v.  Leviton  ei  al. 

{Supreme  Court  of  Illinois ,  Oct,  2$^  1902.) 
[64N.  E.  Rep.  1Q29.] 

Accident  on  Track — Variance. 

Where  a  declaration  alleg^es  in  one  count  that  plaintiff  was  on  the 
east  track  of  the  street  railway  company  when  he  was  hurt,  and  in 
another  that  he  was  on  the  west  track  of  such  company,  and  the  evi- 
dence shows  that  he  was  not  on  either  track,  but  was  between  the  two, 
and  was  within  the  space  which  the  car  running-  on  the  rails  occupied 
as  it  passed,  he  was  on  the  track,  within  the  meaning-  of  the  alleg-ation 
of  the  declaration. 

Appeal  for  Delay— Damages. 

Where  the  point  raised  on  appeal  is  so  clearly  untenable  and  devoid 
of  merit  that  it  appears  that  the  record  was  brought  to  the  court  on 
appeal  for  delay  only,  damages  will  be  assessed  ag-ainst  plaintiff  in 
error  to  an  amount  not  exceeding- 10  per  cent,  of  the  judgment. 

Error  to  appellate  court,  First  district. 

Action  by  Frank  Leviton,  by  his  next  friend,  against  Edwin 
A.  Potter,  as  receiver,  etc.  Judgment  for  plaintiff  was 
affirmed  by  the  appellate  court  (loi  III  App.  544),  and  defend- 
ant brings  error.     Affirmed. 

Frank  W.  Welch,  for  plaintiff  in  error. 
Roy  O.  West,  J.  R.  Becket,  and  Kitt  Gould,  for  defendant 
in  error. 

CARTER,  J.  Frank  Leviton,  suing  by  his  next  friend,  re- 
covered a  judgment  against  the  plaintiff  in  error  in  the  circuit 
court  of  Cook  county  for  a  personal  injury  caused  by  the  run- 
ning of  a  street  car  against  him  at  the  public  crossing  of 
Michigan  avenue  and  iiith  place,  and  the  appellate  court 
affirmed  the  judgment. 

The  plaintiff,  a  boy  of  si  years,  was  attempting  to  cross 
Michigan  avenue  from  east  to  west  when  he  was  struck  by 
defendant's  car  running  south.  The  only  ground  for  reversal 
urged  here  by  plaintiff  in  error  is  that  the  trial  court  erred  in 
refusing  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
and  the  only  reason  given  in  support  of  the  contention  that 
the  court  should  have  so  instructed  the  jury  is  that  there  was 
no  evidence  (as  it  is  claimed)  that  the  boy,  when  he  was 
struck,  was  on  the  railway  track  of  the  defendant,  as  alleged 
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in  the  declaration.  The  declaration,  in  some  of  its  counts, 
alleged  that  he  was  at  the  time  lawfully  on  the  east  track,  and 
in  others  that  he  was  lawfully  on  the  west  track ;  and  counsel 
says  that  the  evidence  shows  that  he  was  not  on  either  track, 
but  was  between  the  two  tracks.  There  is  no  evidence  how 
far  apart  the  tracks  were,  nor  what  the  space  was  between 
the  tracks  that  was  not  in  fact  occupied  by  one  track  or  the 
other.  .If  he  was  within  the  space  which  the  car,  running  on 
the  rails,  occupied  as  it  passed,  we  are  of  the  opinion  that  he 
was  on  the  track,  within  the  meaning  of  the  allegation  of  the 
declaration.  In  Delaware  &  H.  Canal  Co.  v.  Village  ol 
Whitehall,  go  N.  Y.  21,  the  term  ''track"  wasgiven  a  broader 
signification  than  this.  But  without  attempting  any  precise 
definition,  we  are  satisfied  that  there  was  no  such  variance 
between  allegation  and  proof  as  to  prevent  recovery  under 
the  pleadings.  Besides,  one  or  more  of  the  witnesses  testified 
that  the  boy  was  crossing  the  street  and  was  on  the  track  of 
the  railway  when  he  was  struck,  and  this  fact,  if  necessary  to 
a  recovery,  has  been  conclusively  established  by  the  judgment 
of  the  appellate  court.  Lack  of  ordinary  care  could  not,  be- 
cause of  his  tender  years,  be  imputed  to  him,  and  there  was 
abundant  evidence  of  negligence  on  the  part  of  the  servants 
of  the  company  or  of  its  receiver.  These  questions,  however, 
are  not  controverted  by  counsel.  The  one  raised  is  so  clearly 
untenable  and  devoid  of  merit  that  it  must  be  held,  as  in- 
sisted by  counsel  for  defendant  in  error,  that  the  record  was 
brought  to  this  court  for  delay  only.  It  therefore  becomes 
our  duty,  under  the  statute,  to  assess  damages  against  plain- 
tiff in  error,  not  exceeding  10  per  cent,  of  the  amount  of  the 
judgment  of  the  circuit  court. 

The  judgment  of  the  appellate  court  will  be  affirmed*  and, 
in  addition  to  the  judgment  for  costs,  the  clerk  will  enter 
judgment  against  the  plaintiff  in  error,  in  favor  of  defendant 
in  error,  for  5  per  cent,  of  the  amount  of  the  judgment  re« 
covered  in  the  circuit  court.    Judgment  affirmed. 
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ACOIDENTS  ON  TRACK. 
Contributory  Negligence. 

CrossinfT  tracks  in  compliance 
with  the  directions  or  invi- 
tations of  railroad  employ- 
ees, p.  342,  vol.  25  (2  R  R  R). 

Duties  and  Liabilities  of  Rail- 
road Company  after  Dis- 
covering Person  in  Perilous 
Situation  upon  Its  Track. 

Children,  p.  642,  vol.  25    (2  R 

RR). 
Deaf  persons,  p.  642,  vol.  25 

(2RRR). 
Degree  of  care  and  diligence 

to  be  exercised,  p.  642,  vol. 

25  (2RRR). 
In    general,    p.    642,    vol.    25 

(2  R  R  R). 
Insane  persons,  p.  642,  vol.  25 

(2  R  R  R). 
Presumption  that  person  will 

leave  track,  p.   642,  vol.  25 

(2  R  R  R). 
Scope  of  subject,  p.  642,  vol.  25 

(2  R  R  R). 
Travelers,  p.  642,  vol.  25  (2  R 

RR). 
Trespassers,    p.    642,  vol.    25 

(2  R  R  R). 
When  liability  first  attaches, 

p.  642,  vol.  25  (2  R  R  R). 

ACT  OF  aOD. 

See  Carriers  of  Ptissengers, 

ACT  OP  PUBLIC  ENEMY. 
See  Carriers  of  Passengers, 

AMENDMENTS. 

See  Etninent  Domain, 

ASSUMPTION  OP  RISK. 
See  Master  and  Servant, 

AWARD. 

See  Eminent  Domain, 

BELL-ROPES. 

See  Carriers  of  Passengers, 

BENEFITS. 

See  Eminent  Domain, 

BOLTS. 

See  Carriers  of  Passengers, 

BORROTVED  CARS. 

See  Master  and  Servant, 


BOYCOTTS. 

See  Carriers  of  Freight, 

BRAKE  BEAMS. 

See  Master  and  Servant, 

BRAKES. 

'See  Carriers  of  Passengers, 

BRIDGES. 

See  Master  and  Servant, 

BUMPERS. 

See  Master  and  Servant, 

CABLE  CARS. 

See  Carriers  of  Passengers, 

CARRIERS  BY  WATER. 
See  Carriers  of  Passengers, 

CARRIERS  OF  FREIGHT. 

Duty  of  Railroad  Companies  as 
Common  Carriers  to  Receive 
and  Carry  Freight. 

Application  of  rule,  cars,  p. 
134,  vol.  24  (1  R  R  R). 

Application  of  rule,  cars  of 
other  companies,  p.  134,  vol. 
24  (IRRR). 

Application  of  rule,  coal,  p. 
134,  vol.  24  (IRRR). 

Application  of  rule,  connect- 
ing carrier  may  transfer 
live  stock  to  its  own  cars,  p. 
134,  vol.  24  (1  R  R  R). 

Application  of  rule,  defective 
cars,  p.  134,  vol.  24  (1  R  RR). 

Application  of  rule,  duty  of 
receivers,  p.  134,  vol.  24  (1 
RRR). 

Application  of  rule,  freight 
from  connecting  lines,  p.  134, 
vol.24  (IRRR). 

Discrimination,  agreement  to 
transport  coal  for  collieries 
exclusively,  p.  134,  vol.  24 
(IRR  R). 

Discrimination,  cannot  dis- 
criminate in  favor  of  con- 
necting line,  p.  134,  vol.  24 
(IRR  R). 

Discrimination,  common  law, 
p.  134,  vol.24  (IRRR). 

Diacrimin  ation ,  exclusive 
right  to  ship,  p.  134,  vol.  24 
(IRR  R). 

Discrimination,  general  rule 
p.  134,  vol.  24  (1  R  R  R). 
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OABRIEB8    OF     FRBIGHT— 
Continued, 

Discrimination ,  receivings 
freight  on  side  tracks  at  pri- 
vate warehouse,  p.  134»  vol. 
24  (1  R  R  R). 

Discrimination,  relief  goods 
for  Chicago  fire  sufferers,  p. 
134,  vol.  24  (1  R  R  R). 

Discrimination,  time  of  ship- 
ment, p.  134,  vol.  24  (1  R 
RR). 

English  rule  not  applicable  to 
wagoners,  p.  134,  vol.  24  (1 
RRR). 

In  general,  p.  134,  vol.  24  (1 
RRR). 

In  general,  common  law,  p. 
134,  vol.  24  (1  R  R  R). 

In  general,  rules  purporting  to 
limit  duty,  p.  134,  vol.  24 
(IRRR). 

In  general,  test  as  to  whether 
railroad  is  a  common  carrier, 
p.  134,  vol.  24  (1  R  R  R). 

Must  be  actual  refusal,  p.  134, 
vol.  24(1  RRR). 

Must  be  tender  of  definite 
amount,  p.  134,  vol.  24  (I  R 
RR). 

Performance  of  duty  enforced 
by  injunction,  p.  134,  vol.  24 
(1  R  R  R). 

Reason  for  existence  of  rule, 
p.  134,  vol.  24  (1  R  R  R). 

Route  and  mode  of  shipment, 
p.  134,  vol.  24  (1  R  R  R). 

Rules  purporting  to  limit  duty, 
agreement  between  carriers 
not  to  accept  freight  des- 
tined to  certain  points,  p. 
134,  vol,  24  (1  R  R  R). 

Rules  purporting  to  limit  duty, 
requiring  shipper  to  employ 
certain  hands  to  load,  p.  134, 
vol.  24  (1  R  R  R). 

Rules  purporting  to  limit  duty, 
shipper  cannot  be  required 
to  waive  his  rights,  p.  134, 
vol.  24  (1  R  R  R). 

Rules  purporting  to  limit  duty, 
time  of  receiving,  p.  134,  vol. 
24  (1  R  R  R). 

Special  contract  not  required, 
p.  134,  vol.  24  (1  R  R  R). 

Tender  of  goods,  p.  134,  vol. 
24  (1  R  R  R). 

Whether  duty  may  be  enforced 
by  mandamus,  p.  134,  vol.  24 
(1  R  R  R). 

Excuses  for  Refusal  to  Receive 
and  Carry  Freight. 

Character  of  goods,  p.  134,  vol. 
24  (1  R  R  R). 


OABBIBB8     OF    FREIGHT— 

Continued. 

Character  of  goods,  circus 
property  and  performers,  p. 
134,  vol.  24  (1  R  R  R). 

Character  of  goods,  dangerous 
substances,  p.  134,  vol.  24 
(1  R  R  R). 

Character  of  goods,  dogs,  p. 
134,  vol.  24  (1  R  R  R). 

Character  of  goods,  glaaswaret 
p.  134,  vol.  24  (1  R  R  R). 

Character  of  goods,  in  gen- 
eral, p.  134,  vol.  24  (1  R  R  R). 

Character  of  goods,  intoxi- 
cating liquor,  p.  134,  vol.  24 
(1  R  R  R). 

Character  of  goods,  live  pig^- 
eons,  p.  134,  vol.  24  (1  R 
RR). 

Character  of  goods,  money 
and  bank  bills,  p.  134,  vol. 
24  (IRRR). 

Character  of  goods,  perishable 
goods,  p.  134,  vol.  24  (1  R 
RR). 

Character  of  goods,  prohibited 
articles,  p.  134,  vol.  24  (1  R 
RR). 

Character  of  goods,  statutes, 
p.  134,  vol.  24  (1  R  R  R)- 

Doing  business  with  rival  com- 
pany, p.  134,  vol.  24  (1  R 
RR). 

Duty  to  notify  shipper  of  ex- 
istence of  obstructions  to 
traffic,  in  general,  p.  134, 
vol.  24  (1  R  R  R). 

Duty  to  notify  shipper  of  ex- 
istence of  obstructions  to 
traffic,  knowledge  of  block- 
ade by  snow,  p.  134,  vol.  24 
(1  R  R  R). 

Duty  to  notify  shipper  of  ex- 
istence of  obstructions  to 
traffic,  receiving  perishable 
freight  with  knowledge  of 
probable  delay  on  connect- 
ing line,  p.  134,  vol.  24  (1  R 
RR). 

Floods,  p.  134,  vol.  24  (1  R 
RR). 

Goods  not  prooerly  packed,  p. 
134,  vol.  24  (1  R  R  R). 

Live  stock  not  properly  loaded, 
p.  134,  vol.   24  (IRRR). 

Military  control,  p.  134,  vol.  24 
(1  R  R  R). 

Need  not  delay  train,  p.  134, 
vol.  24  (IRRR). 

Payment  or  tender  of  freight 
charges,  p.  134,  vol*  24  (1  R 
RR). 
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OABBIBBS     OF    FREIGHT— 
Continued, 

Payment  or  tender  of  freight 
charges,  actual  tender  not 
necessary,  p.  134,  vol.  24  (1 
RRR). 

Payment  or  tender  of  freight 
charges,  customs,  p.  134,  vol. 
24(1  RRR). 

Payment  or  tender  of  freight 
charges,  freight  from  con- 
necting lines,  p.  134,  vol.  24 
(IRRR). 

Payment  or  tender  of  freight 
charges,  goods  sufficient  se- 
curity for  freight,  p.  134, 
vol.  24  (1  R  R  R). 

Payment  or  tender  of  freight 
charges,  in  general,  p.  134, 
vol.  24  (IRRR). 

Payment  or  tender  of  freight 
charges,  prepayment 
waived,  p.  134,  vol.  24  (1  R 
RR). 

Payment  or  tender  of  freight 
charges,  right  to  discrimi- 
nate, p.  134,  vol.  24  (1  R 
RR). 

Place  of  receiving,  beyond  ter- 
minus, p.  134,  vol.  24  (1  R 
RR). 

Place  of  receiving,  interme- 
diate points,  p.  134,  vol.  24 
(IRRR). 

Place  of  receiving,  receiving 
coal,  p.  134,  vol.  24  (1  R 
RR). 

Place  of  receiving,  regular 
station,  construction  of  stat- 
ute, p.  134,  vol.  24  (1  R  R  R). 

Storms,  authority  of  agent  to 
contract  for  shipment  of  live 
stock  during  very  cold 
weather,  p.  134,  vol.  24  (1  R. 
RR). 

Storms,  in  general,  p.  134,  vol. 
24(1RR  R). 

Storms,  knowledge  of  distant 
snow  storm  on  connecting 
line,  p.  134,  vol.  24  (1  R 
RR). 

Strikes  and  boycotts,  p.  134, 
vol.  24  (IRRR). 

Tendered  by  connecting  line 
on  Sunday,  p.  134,  vol.  24 
(1  R  R  R). 

Unconstitutional  law,  p.  134, 
vol.  24  (1  R  R  R). 

Washouts,  p.  134,  vol.  24  (1  R 
RR). 

Where  company  has  only  run- 
ning privileges  over  track  of 
another  company,  p.  134, 
vol.  24(1  RRR). 


OABRIBRS  OF  GKDODS. 
See  Carriers  of  Freight. 

CARRIERS  OF  LIVE  STOCK. 
See  Carriers  of  Freight, 

CARRIERS     OF    PASSEN- 
GERS. 

Accommodation    during  Trans- 
portation. 

Carriers  by  water,  p.  486,  vol. 

27  (4  R  R  R). 
Classification   and  separation 

of   passengers,  in    general, 

p.  486,  vol.  27  (4  R  R  R). 
Equality  of   accommodations, 

p.  486,  vol.  27  (4  R  R  R). 
Exclusion  of  passenger  from 

car  because  of    bad  moral 

character,   p.  486,  vol.  27  (4 

RRR). 
In  general,  p.  486,  vol.  27  (4  R 

RR). 
Particular  accommodations,  p. 

486,  vol.  27  (4  R  R  R). 
Providing  accommodations  in- 
ferior to  those  agreed  upon, 

p.  486,  vol.  27  (4  R  R  R). 
Railroad    and  street    railway 

companies,  p.  486,  vol.  27  (4 

RRR). 
Railroad    and    street  railway 

companies,  chair  cars,  p.  486, 

vol.27  (4  RRR). 
Railroad   and    street   railway 

companies,    in    general,  p. 

486,  vol.  27  (4  R  R  R). 

Separation  of  male  and  female 
passengers,  p.  486,  vol.  27  (4 
RRR). 

Separation  of  white  and  col- 
ored passengers,  acts  of  con- 
gress, p.  486,  vol.  27  (4  R 
RR). 

Separation  of  white  and  col- 
ored passengers  by  regula- 
tions of  the  carriers,  p.  486, 
vol,  27  (4  R  R  R). 

Separation  of  white  and  col- 
ored passengers,  in  general, 
p.  486,  vol.  27  (4RR  R). 

Separation  of  white  and  col- 
ored passengers,  state  laws, 
p.  486,  vol.  27  (4  R  R  R) . 

Separation  of  white  and  col- 
ored passengers,  statutes 
prohibiting  the  separation, 
p.  486,  vol.  27  (4  R  R  R). 

Separation  of  white  and  col- 
ored passengers,  statutes  re- 
quiring the  separation,  p. 
486,  vol.  27  (4  R  R  R). 
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When  paaengers  are  carried  on 
freig-ht  trains,  p.  486,  vol.  27 
(4  R  R  R). 

Allowing  Reasonable    Time    to 
Get  On  or  Off. 

When  train  or   street  car   is 

merely    slowed  up,  p.    904, 

vol,  24(1RRR). 
When    train  or   street  car  is 

stopped,  p.  904,  vol.   24  (1  R 

RR). 

Degree  of  Care  Required. 

Application  of  rule,  carriers 
by  water,  p.  7,  vol.  24  (1  R 
RR). 

Application  of  rule,  elevators, 
p.  7,  vol.  24(1  R  RR). 

Application  of  rule,  in  gen- 
eral, p.  7,  vol.  24  (1  R  R  R). 

Application  of  rule,  mode  of 
conveyance  immaterial,  p.  7, 
vol.  24(1  RRR). 

Application  of  rule,  railroads, 
p.  7,  vol.  24(1  RRR). 

Application  of  rule,  stage  and 
hackney  coaches,  p.  7,  vol. 
24  (1  R  R  R). 

Application  of  rule,  street  rail- 
ways, p.  7,  vol.  24  (1  R  R  R). 

Approved  statements  of  rule, 

p.  7.  vol.  24  (1  R  R  R)- 

Care  required  not  dependent 
on  pecuniary  ability  of  car- 
rier, p.  7,  vol.  24  (1  R  R  R). 

Cases  declaring  statements  of 
rule  erroneous,  p.  7,  vol.  24 
(IR  RR). 

Cases  upholding  statements  of 
rule,  p.  7,  vol.  24  (1  R  R  R). 

Conflict  of  authority  in  Texas, 
p.  7,  vol.  24  (1  R  R  R). 

In  general,  p.  7,  vol.  24  (1  R 
R  R). 

Instructions  exacting  greatest 
possible  care  declared  erro- 
neous, p.  7,  vol.  24  (1  R  R  R). 

Instructions  exacting  highest 
care  declared  erroneous,  p. 
7.  vol.  24  (1  R  R  R). 

Instructions  exacting  highest 
care  upheld,  p.  7,  vol.  24  (1 
RRR). 

Instructions  exacting  highest 
possible  care  upheld,  p.  7, 
vol.  24  (1  R  R  R). 

Instructions  exacting  the  ut- 
most care  declared  erro- 
neous, p.  7,  vol.  24  (1  R  R  R). 

Instructions  exacting  the  ut- 
most care  upheld,  p.  7,  vol. 
24  (1  R  R  R). 


Instructions,  in  effect,  exact- 
ing the  greatest  human  care 
upheld,  p.  7,  vol.  24  (1  R 
RR). 

More  than  ordinary  care,  p.  7, 
vol.  24  (1  R  R  R). 

Passengers  on  freig'ht  trains, 
p.  7,  vol.  24  (1  R  R  R). 

Passengers  on  freight  trains^ 
assumption  of  risk,  p.  7,  vol. 
24  (1  R  R  R). 

Passengers  on  freight  trains, 
statutory  rule  in  Mississippi, 
p.  7,  vol.  24  (1  R  R  R). 

Statements  of  rule,  correct- 
ness, p.  7,  vol.  24  (1  R  R  R). 

Statements  of  rule,  in  general, 
p.  7,  vol.  24  (1 R  R  R). 

Statements  of  rule  limiting- 
care  by  circumstances,  p.  7, 
vol.  24  (1  R  R  R). 

Statements  of  rule  making- 
care  of  prudent  men  stand- 
ard, p.  7,  vol.  24  (1  R  R    R). 

Statements  of  rule  requiring 
care  exercised  by  other  sim- 
ilar carriers,  p.  7,  vol.  24  (1 
RRR). 

Statements  of  rule  requiring" 
care  of  very  prudent  men 
under  the  circumstances,  p. 
7,  vol.  24  (1  R  R  R). 

Statements  of  rule  requiring* 
care  usually  exercised  by 
particular  carrier,  p.  7,  vol. 
24  (1  R  R  R).    . 

Statements  of  rule  requiring- 
extraordinary,  great,  ex- 
treme, or  strict  care,  p.  7, 
vol.  24  (1  R  R  R). 

Statements  of  rule  requiring 
extremely  high  degree  of 
care,  p.  7,  vol.  24  (1  R  R  R). 

Statements  of  rule  requiring 
extremely  high  degree  of 
care,  greatest  human  care, 
p.  7,  vol.  24(1  RRR). 

Statements  of  rule  requiring* 
extremely  high  degree  of 
care,  highest  or  greatest 
care,  p.  7,  vol.  24  (1  R  R  R). 

Statements  of  rule  requiring 
extremely  high  degree  of 
care,  highest  possible  or 
g-reatest  possible  care,  p.  7. 
vol.  24  (1  R  R  R). 

Statements  of  rule  requiring* 
extremely  high  degree  of 
care,  most  exact  care,  p.  7^ 
vol.  24(1  RRR). 
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Statementa  of  rule  requiring* 
extremely  high  degree  of 
care,  utmost  care,  p.  7,  yol. 
24  (1  R  R  R). 

Statements  of  rule  requiring 
highest  care  consistent  with 
possibility  of  injury,  p.  7, 
vol.24  (IRRR). 

Statements  of  rule  requiring 
highest  care  of  prudent  and 
skillful  railroad  men,  p.  7, 
vol.  24  (1  R  R  R), 

Statements  of  rule  requiring 
highest  care  of  prudent  man 
in  the  same  business,  p.  7, 
vol.  24  (1  R  R  R). 

Statements  of  rule  requiring* 
highest  or  utmost  practical 
care  of  prudent  men,  p.  7, 
vol.  24  (1  R  R  R). 

Statements  of  rule  requiring 
highest  practical  care  of 
capable  and  faithful  railroad 
men,  p.  7,  vol.  24  (1  R  R  R). 

Statements  of  rule  requiring 
the  highest  care  of  prudent, 
or  very  prudent  men,  p.  7, 
vol.  24  (1  R  R  R). 

Statements  of  rule  requiring 
utmost  care  of  very  prudent 
men  under  the  circum- 
stances, p.  7,  vol.  24  (1  R 
RR). 

Statements  of  rule  requiring 
utmost  caution,  or  caution, 
characteristic  of  prudent 
men,  p.  7,  Vol.  24  (1  R  R  R). 

Statements  requiring  the  high- 
est reasonable  care,  p.  7,  vol. 
24  (1  R  R  R). 

Statutory  rule  in  California 
and  other  states,  p.  7,  vol.  24 
(1  R  R  R). 

Statutory  rule  in  Georgia,  p.  7, 
vol.  24  (IRRR). 

Sufficiency  of  statements  of 
rule  when  properly  limited 
or  explained,  p.  7,  vol.  24  (1 
RRR). 

What  constitutes  negligence, 
p.  7,  vol.  24  (IRRR). 

When  passengers  are  carried 
free,  p.  7,  vol.  24  (1  R  R  R). 

When  passengers  are  carried 
free,  general  rule,  p.  7,  vol. 
24  (1  R  R  R). 

When  passengers  are  carried 
free,  Kansas  decisions,  p.  7, 
vol.  24  (1  R  R  R). 

When  passengers  are  carried 
on  freight  elevators,  p.  7, 
vol.  24  (1  R  R  R). 


O  ABRIBBS  OF  P  ASSBNGERS 
— Continued. 

Duties  as   to    Means   of  Con- 
veyance. 

Inspection  and  repair,  general 
rule,  p.  739,  vol.  27  (4R  R  R). 

Inspection  and  repair,  suffi- 
ciency of  inspection,  p.  739, 
vol.  27  (4  R  R  R). 

I^iability  for  latent  defects,  p. 
739,  vol.  27  (4  R  R  R). 

I/iability  for  negligence  of 
manufacturer  or  builder,  p. 
739,  vol.  27  (4  R  R  R). 

Scope  of  note,  p.  739,  vol.  27 
(4  R  R  R). 

Sufficiency  of  inspection,  a 
question  of  fact,  p.  739,  vol. 
27  (4  RRR). 

Sufficiency  of  inspection,  in 
general,  p.  739,  vol.  27  (4  R 
R  R). 

Sufficiency  of  inspection,  in- 
spection by  employees  in 
charge  of  trains  or  cars,  p. 
739,  vol.  27  (4  R  R  R). 

Sufficiency  of  inspection,  in- 
spection  of  road    after  ex- 
traordinary floods  or  storms, 
p.  739,  vol.  27  (4  R  R  R). 
Duties  as  to  Roadbed  and  Traclc. 

In  general,  p.  776,  vol.  25  (2  R 
RR). 

Lriability  of  carrier  using  track 
of  another  company,  p.  776, 
vol.  25  (2  R  R  R). 

Roadbed,  p.  776,  vol.  25  (2  R 
RR). 

Street  railways,  p.  776,  vol.  25 
(2  R  R  R). 

Tracks  and  appliances,  p.  776, 
vol.  25  (2  R  R  R). 

Tracks  and  appliances,  rail- 
road company,  p.  776,  vol.  25 
(2  R  R  R). 

Tracks  and  appliances,  street 
railways,  p.  776,  vol.  25  (2  R 
RR). 
Duties  as  to  Safety  of  Station 

Houses,     Piatforms    and 

Grounds. 

Approaches  to  stations,  p.  136, 
vol.  25  (2  R  R  R). 

General  rule,  p.  136,  vol.  25  (2. 

.    RRR). 

Station  houses,  p.  136,  vol.  25 
(2  R  R  R). 

Station  platforms,  p.  136,  vol. 
25  (2  RRR). 

Duties  as  to  Stations  and  Stop- 
ping Places. 

Box  or  stool  in  lieu  of  plat- 
form, p.,  136,  vol.  25  (2  R 
RR). 
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— Continued. 

Duty  to  provide  station  houses 
and  platforms,  p.  136,  vol.  25 
(2  R  R  R). 

General  rule,  p.  136,  vol.  25  (2 
RRR). 

Lighting  station  houses  plat- 
forms and  grounds,  p.  136, 
vol.  25  (2  R  R  R). 

Street  railways,  in  general,  p. 
136,  vol.  25  (2  R  R  R). 

Street  railways,  when  carrier 
has  no  control  over  street, 
p.  136,  vol.  25  (2  R  R  R). 

Street  railways,  when  carrier 
is  under  obligation  to  re- 
pair street,  p.  136,  vol.  25  (2 
RRR). 

When  passengers  are  carried 
on  freight  trains,  p.  136,  vol. 

25  (2  R  R  R). 

Duties  as  to  Vehicles. 

Attaching  car  of  wrong  gauge 

to  train,  p.  154,  vol.  26  (3  R 

RR). 
Attaching  improperly    loaded 

car,  p.  154,  vol.  26  (3  R  R  R). 
Attaching  improperly  loaded 

car  to  train,  p.  154,  vol.  26 

(3  RRR). 
Brakes,   p.    154,  vol.   26  (3   R 

RR). 
Carriers  by  water,  p.  154,  vol. 

26  (3  R  R  R). 

Cars,  engines,  couplings,  bell- 
ropes,   p.   154,   vol.    26  (3  R 

RR). 
Construction  of  steps  of  street 

cars,  p.    154,  vol.    26    (3    R 

RR). 
Elevators,  p.   154,  vol.  26  (3  R 

RR). 
Formation  of  trains,  p.    154, 

vol.  26  (3  RRR). 
General  rule,  p.   154,  vol.   26 

(3  R  R  R). 
Hackney  coaches,  p.   154,  vol. 

26  (3  R  R  R). 
Heating  cars,  p.  154,  vol.   26 

(3  R  R  R). 
Ice  on  platforms  and  steps  of 

cars,  p.  154,  vol.  26  (3  R  R  R) . 

Interior  of  railroad  coaches,  p. 
154,  vol.  26  (3  R  R  R). 

Mixed  trains,  p.  154,  vol.  26 
(3  R  R  R). 

Motive  power  of  street  and 
cable  cars,  p.  154,  vol.  26  (3 
RRR). 

Palace  cars  forming  part  of 
train,  p.  154,  vol.  26  (3  R 
RR). 


OABRIBBS  OF  PASSENaEERS 
— Continued, 

Platform  guards,  p.  154,  vol. 
26  (3  R  R  R). 

Precautions  against  fires  and 
explosions,  p.  154,  vol.  26 
(3RR  R). 

Projecting      bolts       catching 

clothes  of  passenger,  p.  154, 

vol.  26  (3  R  R  R). 
Railroads  and  street  railways, 

in  general,  p.  154,  vol.  26  (3 

RRR). 

Sleeping  cars,  p.  154,  vol.  26 
(3RR  R). 

Snow  on  platforms  and  steps 
of  cars,  p.  154,  vol.  26  (3 
RRR). 

Stages,  p.  154,  vol.  26  (3  R 
RR). 

Vestibule  trains,  p.  154,  voL  26 
(3RR  R). 

Wheel  guards,  p.   154,  vol.  26 

(3  R  R  R). 

Window  guards,  p.  154,  vol.  26 
(3  R  R  R). 

Duties  during  Transportation. 
Allowing  passenger  to  alight 
temporarily  at  intermediate 
station,  p.   217,  vol.  27  (4  R 
RR). 

Allowing  passengers  to  ex- 
pose themselves  to  danger, 
in  general,  p.  217,  vol.  27 
(4  R  R  R). 

Allowing  passengers  to  expose 
themselves  to  danger,  re- 
moval of  passenger  from 
place  of  danger  by  force,  p. 
217,  vol.  27  (4  RRR). 

Allowing  passengers  to  expose 
themselves  to  danger,  warn- 
ing passengers  of  danger,  p. 
217,  vol.  27  (4  R  R  R).  ^ 

Announcement  of  station  and 
change  of  cars,  p.  217,  vol. 
27  (4  RRR). 

Duties  to  drovers  alighting  at 
intermediate  station  to  care 
for  stock,  p.  217,  vol.  27  (4  R 
RR). 

Duty  to  provide  seats,  p.  217. 
vol.  27  (4  R  R  R). 

Opening  and  closing  of  car 
doors,  p.  217,  vol.  27  (4  R 
RR). 

Overloading  conveyance,  p. 
217,  vol.  27  (4  R  R  R). 

Rescue  of  passenger  falling- 
from  train,  p.  217,  vol.  27 
(4  R  R  R). 

Scope  of  note,  p.  217,  vol.  27 
(4  RRR). 
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CARRIERS  OF  PASSBNGERS 
— Continued, 

Transfer  of  passengers,  p.  217, 
vol.  27(4  RRR). 

Liability  as  Affected  by  Statutes. 

In  general,  p.  7,  vol.  24  (1  R 
RR). 

Nebraska  statute  making  rail- 
roads liable  as  insurers,  ap- 
plication of  statute,  p.  7,  vol. 
24  (1  R  R  R). 

Nebraska  statute  making  rail- 
roads liable  as  insurers,  con- 
stitutionality, p.  7,  vol.  24 
(IRR  R). 

Nebraska  statute  making  rail- 
roads liable  as  insurers, 
effect  of  statute,  p.  7,  vol.  24 
(IRR  R). 

Nebraska  statute  making  rail- 
roads liable  as  insurers,  en- 
forcement of  statute  by 
other  than  Nebraska  courts, 
p.  7,  vol.  24  (1  R  R  R). 

Nebraska  statute  making  rail- 
roads liable  as  insurers,  pro- 
visions of  statute,  p.  7,  vol. 
24  (1  R  R  R). 

Texas  statute  expressly  adopt- 
ing common  law,  p.  7,  vol. 
24  (1  R  R  R). 
L/iability  for  insults  by  servants, 

p.  520,  vol.  28  (5  R  R  R). 
Liability  for  negligence  of  serv- 
ants, p.  386,  vol.  28  (5  RRR). 

Liability  of  Carriers  for  Injuries 
to  Passengers  by  Collisions. 

Collisions  between  trains  or 
cars  operated  on  the  same 
track,  p.  525,  vol.  26  (3  R 
RR). 

Collisions  between  vehicles  of 
different  carriers,  collisions 
between  street  cars  and 
trains  or  cars  of  intersecting 
railroad,  p.  525,  vol.  26  (3  R 
RR). 

Collisions  between  vehicles  of 
different  carriers,  collisions 
between  trains  of  intersect- 
ing railroads,  p.  525,  vol.  26 

-    (3  RRR). 

Collisions  between  vehicles  of 
different  carriers,  in  general, 
p.  525,  vol.  26  (3  R  R  R). 

Collisions  of  trains  with  cattle 
and  other  obstructions,  p. 
525,  vol.  26  (3  R  R  R). 

Collisions  with  cars  on  par- 
allel, or  side,  tracks,  p.  525, 
vol.  26(3  RR  R). 

Collisions  with  structures 
alongside  the  track,  p.  525, 
vol.26  (3  RRR). 


CARRIERS  OF  PASSENGERS 
— Continued, 

In  general,  p.  525,  vol.  26  (3  R 
RR). 

Liability  of  Carriers  for  Injuries 
to  Passengers  by  Jerks  and 
Jolts  of  Trains  or  Cars. 

In  making  up  trains,  p.  589, 
vol.  26  (3  R  R  R). 

In  recoupling  trains  which 
break  apart,  p.  589,  vol.  26 
(3RR  R). 

In  starting,  stopping,  and  run- 
ning trains,  p.  589,  vol.  26 
(3  R  R  R). 

Management  of  Conveyance. 

Absence  of  driver  or  motor- 
man  from  post  of  duty,  p. 

536,  vol.  27  (4  RRR). 
Avoiding  dangers  encountered 

during  the  journey,  p.  536, 

vol.  27  (4  R  R  R). 
Collisions,  p.   536,  vol.  27  (4  R 

RR). 
Crowded  trains  or  cars,  p.  536, 

vol.  27  (4 RRR). 
General  rule,  p.  536,  vol.  27  (4 

RRR). 
In  approaching  switch  appar- 
ently misplaced,  p.  536,  vol. 

27  (4  R  R  R). 
In  passing  through  tunnels,  p. 

536,  vol.  27  (4  R  R  R). 
In  running  trains  or  cars  on 

wrong  track,  p.  536,  vol.  27 

(4  R  R  R). 
Jerks  and  jolts   of  trains  or 

cars,  p.  536,  vol.   27  (4  R  R 

R). 
Moving  disabled  trolley  car,  p. 

536,  vol.  27  (4  R  R  R). 
Omission  of  signals  required 

by  statute,  p.    536,  vol.   27 

(4  R  R  R). 

Running  trains  or  cars  in  a 
manner  calculated  to  alarm 
passengers,  p.  536,  vol.  27 
(4  RRR). 

Nature  of  Liability. 

Lriability  based  upon  negli- 
ligence,  p.  7,  vol.  24  (1  R  R 

R). 
Not    liable    as    insurers,    car- 
riers   of    passengers    and 
goods    distinguished,    p.    7, 
vol.  24(1  RRR). 

Not  liable  for  act  of  God  or 
public  enemy,  p.  7,  vol.  24 
(IRRR). 

Not    liable  for  act  of  God  or 
public  enemy,  act  of  God,  p. 
7,  vol.  24  (1  R  R  R), 
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Not  liable  for  act  of  God  or 
public  eaemy,  act  of  public 
enemy,  p.   7,  vol.  24  (1  iR  R 

R). 

Not  liable  for  the  act  of  God 
or  public  enemy,  in  g-eneral, 
p.  7,  vol.  24(1  RRR). 

Receiving     and      Discharging 
Passengers. 

Allowing  reasonable  time    to 

g^et  on  or  off,  p.  904,  vol.  24 

(1  R  R  R). 
Announcement  of  stations  or 

stopping:  places,  p.  904,  vol. 

24  (IRR  R). 
Assisting^  passengers  to  board 

or  alight,  p.  904,  vol.  24  (1  R 

RR). 
Awaking  sleeping  passengers, 

p.  904,  vol.  24  (1  R  R  R). 
Duties  when    passengers  are 

received  at  other  than  usual 

places,  p.  904,  vol.  24  (1  R  R 

H). 

Duty  to  see  whether  passen- 
gers have  gotten  on  or  off, 
p.  904,  vol.  24  (1  R  R  R). 

Duty  to  stop  train  or  street 
car,  p.  904,  vol.  24  (1  R  R  R) . 

Failure  to  stop  train  alongside 
station  platform,  p.  904,  vol. 
24  (1  R  R  R). 

Failure  to  stop  train  at  sta- 
tion, p.  904,   vol.  24  (IRR 

R). 

General  rule,  p.  904,  vol.  24 
(IRRR). 

Management  of  train  in  draw- 
ing up  to  platform  or  stop- 
ping place,  p.  904,  vol.  24 
(IRR  R). 

Misleading  invitation  to 
alight,  p.  904,  vol.  24  (1 R  R 

R). 

Notifying  passengers  of  start- 
ing of  train,  p.  904,  vol.  24 
(IR  RR). 

Street  railways,  p.  904,  vol.  24 
(IRR  R). 

Waiver  by  passenger  of  right 
to  be  set  down  at  usual 
place,   p.  904,  vol.  24  (1  R  R 

R). 
When  passengers  are  carried 

on    freight  trains,    p.    904, 

vol.  24  (IRRR). 
Speed    of   trains  or    cars  as  an 
element     of     negligence,    p. 
743,  vol.  26  (3  R  R  R). 

OABS. 

See  Carriers  of  Passengers. 
Mdster  and  Servant, 


OELAIBOABS. 

See  Carriers  of  Passengers, 

OHILDBBN. 

See  Master  and  Servant. 

Care  Required  of  Those  in 
Charge  of  Street  Cars  to  Pre- 
vent Injuries  to  Children  in 
Street. 

Absence  of  negligence,  illus- 
tration, p.  386,  vol.  24  (1  R 
RR). 

Duty  to  exercise  watchfulness, 
p.  386,  vol.  24  (1  R  R  R). 

Duty  to  exercise  watchfulness, 
illustrations,  p.  386,  vol.  24 
(IRRR). 

General  statements  of  rule,  p. 
386,  vol.  24  (IRRR). 

Illustrations,  negligence,  p. 
386,  vol.  24(1  RRR). 

OOAOHBS. 

See  Carriers  of  Passengers. 

OOLLATBBAL  ATTACK. 
See  Eminent  Dotnain. 

COLLISIONS. 

See  Carriers  of  Passengers. 

OOLOBBD  PASSBNGBBS. 
See  Carriers  of  Passengers. 

COMMON  CABBIBBS. 

See  Carriers  of  Freight. 
Carriers  of  Passengers. 

COMPBNSATION. 

See  Eminent  Domain. 

OONDBMNBD  OABS. 
See  Master  and  Servant. 

CONNBCTING  CABBIBBS. 
See  Carriers  of  Freight. 

CONSTITUTIONAL  LA^^. 

See  Carriers  of  Freight. 
Carriers  of  Passengers. 

CONTBIBUTOBY    NEGLI- 

GBNCB. 

See  Accidents  on  Track. 
Crossings. 

Master  and  Servant. 
Street  Railways. 

OONVBYANCBS. 

See  Carriers  of  Passengers. 

COUPLINGS. 

See  Carriers  of  Passengers. 
Master  and  Servant. 
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CROSSINGS. 
Contributory  Negligence. 

Crossing*  tracks  in  compliance 
with  the  directions  or  invita- 
tion of  railroad  employees, 
express  invitation  or  <Urec- 
tion  to  cross,  p.  342,  vol.  25 
(2  R  R  R). 

Crossing  tracks  in  compliance 
with  the  directions  or  invi- 
tations of  railroad  em- 
ployees, general  rule,  p. 
342,  vol.  2S(2RRR). 

Crossing  tracks  in  compliance 
with  the  directions  or  invita- 
tions of  railroad  employees, 
implied  invitation  or  direc- 
tion to  cross,  p.  342,  vol.  25 
(2  R  R  R). 

Crossing  tracks  in  compliance 
with  the  directions  or  invita- 
tions of  railroad  employees, 
obstructing  trains,  p.  342, 
vol.  25  (2  R  R  R). 

Crossing  tracks  in  compliance 
with  the  directions  or  invita- 
tions of  railroad  employees, 
position  of  crossing*  gates,  p. 
342,  vol.  25  (2  R  R  R). 

Stop,  Look  and  Listen. 

Whether  rule  applicable  to 
street  railway  crossings,  p. 
66,  vol.  25  (2  R  R  R). 

DAMAGES. 

See  Eminent  Domain, 

Injury  constituting  damages 
under  constitutional  and  leg'is- 
lative  provisions,  p.  214,  vol. 
25  (2  R  R  R). 

Smoke,  Noise,  and  Vibration 
as  Elements  of  Injury  to 
Property  Caused  by  Opera- 
tion of  Railroads,  for  Which 
Damages  Are  Recoverable. 

Allowance  of  damages  for 
future  injuries  arising  from 
such  causes,  p.  214,  vol.  25 
(2  R  R  R). 

Effect  when  injury  from 
smoke,  noise  or  vibration  is 
due  to  negligence  or  improper 
act,  elements  of  special 
damages,  p.  214,  vol.  25  (2  R 
RR). 

In  general,  p.  214,  vol.  25  (2  R 
R  R). 

When  abutter  does  not  own 
fee  in  street  or  highway,  p. 
214,  vol.  25  (2  RRR). 

When  the  injury  amounts  to  a 
taking,  p.  214,  vol.  25  (2  R  R 

R). 


DANGBBOUS  StTBSTANOBS. 
See  Carriers  of  Freight, 

DBGBBB  OF  OARB. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

DISCRIMINATION. 

See  Carriers  of  Freight, 

DOGS. 

See  Carriers  of  Freight, 

DRAW  BARS. 

See  Master  and  Servant, 

DUTY     TO     WARN     BM- 
PLOTBBS. 

See  Master  and  Servant, 

BLBVATBD  RAILROADS. 
See  Damages, 

BLBVATORS. 

See  Carriers  of  Passengers, 

BMINBNT  DOMAIN. 

See  Damages, 

Railroads  in  Streets, 

Deduction   of  Benefits  in   Esti* 
mating  Compensation. 
Adequate  compensation,  p.  89, 

vol.  26  (3  R  R  R). 
Ample    compensation,    p.    89, 

vol.  26  (3  R  R  R). 
Just  compensation,  p.  89,  vol. 

26  (3  R  R  R). 
Meaning  of  compensation,  p. 

89,  vol.  26  (3  R  R  R). 
Principles  regulating    assess* 

ments  of  benefits,  p.  89,  vol. 

26  (3  R  R  R). 
Reasonable  compensation,    p. 

89,  vol.  26  (3  R  R  R). 
Scope  of  subject,  p.  89,  vol.  26 

(3  R  R  R). 

Judgment  or  Award. 
Amendment,   p.    452,    vol.    26 

(3  R  R  R). 
Collateral  attack,  p.  452,  vol. 

26  (3  R  R  R). 
Collateral  attack,  general  rule 

as  to  permissibility,  p.  452, 

vol.  26  (3  R  R  R). 
Collateral  attack,   illustrative 

cases,  p.   452,   vol.  26  (3  R  R 

R). 
Collateral  attack,  limitation  of 

rule,  p.  452,  vol.  26  (3  R  R  R). 
Conclusiveness  and  effect    of 

award  or  judgment,  p.  452, 

vol.  26  (3  RRR). 
Conforming-  to  relief  demanded 

in   petition,  p.  452,   vol.    26 

(3  RRR). 
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Duty  of  court  to  render  judg- 
ment  on  verdict  or  report,  p. 
452,  vol.  26  (3  R  R  R). 

Enforcement  of  award  or 
judgment,  p.  452,  vol.  26  (3  R 
RR). 

Foreclosure  of  lien,  p.  452, 
vol.  26  (3  R  R  R). 

Form  and  requisites,  p.  452, 
vol.  26  (3  R  R  R). 

Interest  on  award,  amount  of 
award  increased  or  de- 
creased, p.  452,  vol.  26  (3  R 
R  R). 

Interest  on  award,  date  from 
which  interest  runs,  p.  452, 
vol.  26(3RRR). 

Interest  on  award,  deducting 
rents  and  profits  enjoyed  by 
owner,  p.  452,  vol.  26  (3  R  R 

R). 

Interest  on  award,  effect  of 
amount  of  award  deposited, 
p.  452,  vol.  26  (3  R  R  R). 

Interest  on  award,  in  general, 
p.  452,  vol.  26  (3  R  R  R) . 

Necessity  and  place  of  record- 
ation, p.  452,  vol.  26  (3  R  R 

R). 

Necessity  of  payment  to  the 
passing  of  title,  p.  452,  vol. 
26  (3  R  R  R). 

Persons  concluded,  p.  452,  vol. 
26  (3  R  R  R). 

Possession  pending  appeal 
from  award  or  judgment,  p. 
452,  vol.  26  (3  R  R  R). 

Proceedings  to  obtain  posses- 
sion, p.  452,  vol.  26  (3  R  R  R). 

Propriety  of  rendering  per- 
sonal judgment  for  damages, 
p.  452,  vol.  26  (3  R  R  R). 

Requirements  as  to  security, 
p.  452,  vol.  26  (3  R  R  R). 

Restraining  interference  with 
possession,  p.  452,  vol.  26  (3 
RRR). 

Right  to  compensa  tion,  p.  452, 
vol.  26  (3  R  R  R). 

Right  to  possession  of  property 
as  affected  by  award  or  judg- 
ment, p.   452,  vol.  26  (3   R  R 

R). 
Sufficiency  of  record    to  sup- 
port judgment,  p.  452,  vol. 
26  (3  R  R  R). 
The  lien,  p.  452,  vol.  26  (3  R  R 
R). 
Smoke,   noise  and  vibration  as 
elements  of  injury  to  property 
caused  by  operation  of  railroad, 
for  which  damages  are  recov- 
erable, p.   214,  vol.  25   (2  R  R 
R). 


EMPIjOYEES. 

See  Master  and  Servant, 

ENGINES. 

See  Carriers  of  Passengers, 

EVIDENCE. 

See  Fires, 

EXEMPTION    FROM    LIA- 
BILITY. 

See  Master  and  Servant, 

EXPLOSIONS. 

See  Carriers  of  Passengers, 

EXPLOSIVES. 

See  Master  and  Servant, 

FIRES. 

See  Carriers  of  Passengers, 

FIRES     SET     BY    LOCOMO- 
TIVES. 

Evidence  of  Other  Fires. 

Evidence  of  negligence,  fires 

set  by  other  engine,  p.  337, 

vol.  26  (3  R  R  R). 
Evidence  of  negligence,  fires 

set  by  same  engine,  p.  337, 

vol.  26  (3  R  R  R). 
Evidence    of   origin    of   fire, 

fires  set  by  other  engine,  p. 

337,  vol.  26  (3  RRR). 
Evidence    of   origin    of    fire, 

fires  set  by  same  engine,  p. 

337,  vol.  26  (3  R  R  R). 

FLOODS. 

See  Carriers  of  Freight, 
Carriers  of  Passengers, 

FORECLOSURE. 

See  Eminent  Domain, 

FOREIGN  CARS. 

See  Master  and  Servant, 

FORMATION  OF  TRAINS. 
See  Carriers  of  Passengers, 

FREIGHT  ELEVATORS. 
See  Carriers  of  Passengers, 

FREIGHT  TRAINS. 

See  Carriers  of  Passengers, 

GLASS  WARE. 

See  Carriers  of  Freight, 

HACKNEY  COACHES. 

See  Carriers  of  Passengers, 

HANDHOLDS. 

See  Master  and  Servant, 


INDEX  TO  NOTES 


HBATING  OABS. 

See  Carriers  of  Passengers, 

lOB. 

See  Carriers  of  Passengers, 

mJUNOTION. 

See  Carriers  of  Freight. 

INSPEOnON. 

See  Carriers  of  Passengers. 
Master  and  Servant. 

INSULTS. 

See  Carriers  of  Passengers. 

INTBBBST. 

See  Eminent  Domain. 

INTBBMBDIATB    STATIONS. 
See  Carriers  of  Passengers. 

INTERSTATE  OOMMBROE. 
See  Carriers  of  Freight. 

JARS. 

See  Carriers  of  Passengers. 

JERKS  AND  JOLTS. 

See  Carriers  of  Passengers. 

JUDGMENTS. 

See  Eminent  Domain, 

LADDERS. 

See  Master  and  Servant. 

LIOBNSBES. 

See  Accidents  on  Track, 

MANDAMUS. 

See  Carriers  of  Freight. 

MASTER  AND  SERVANT. 
See  Carriers  of  Passengers, 

Assumption  of  Risk. 

Defective  bridges,  p.  879,  vol. 

25  (2  R  R  R). 
Overhead  and  covered  bridges, 

p.  879,  vol.  25  (2R  RR). 
Risks  not  assumed,  defective 

bridge    guards,  p.  879,  vol. 

25  (2  R  R  R). 

Contributory  Negligence. 

Absence  of  contributory  neg- 
ligence a  question  for  jury 
where  servant  was  injured 
by  overhead  bridge,  p.  879, 
vol.  25(2  RRR). 

Covered  bridges,  p.  879,  vol. 
25  (2  R  R  R). 

No  defense  in  action  for  injury 
to  servant  caused  by  over- 


MASTER    AND    SERVANT— 
Continued, 

head  bridge,  p.  879,  vol.  25 
(2  RRR). 
Overhead  bridges,  p.  879,  vol. 
25  (2  R  R  R). 

Duties  and  Liabilities  of  Master 
to  Servant. 

Liability  for  injuries  to  em- 
ployees caused  by  defective 
railroad  bridges,  duty  to 
erect  telltales  or  whipping 
straps,  p.  879,  vol.  25  (2  R  R 

R). 

Liability  for  injuries  to  em- 
ployees caused  by  defective 
railroad  bridges,  in  general, 
p.  879,  vol.  25  (2  R  R  R). 

Liability  for  injuries  to  em- 
ployees caused  by  defective 
railroad  bridges,  overhead 
and  covered  bridges,  p.  879, 
vol.25  (2  RRR). 

Liability  for  injuries  to  em- 
ployees caused  by  excessive 
speed  and  speed  in  violation 
of  ordinances,  p.  399,  vol. 
24  (IRRR). 

Duty  of  Railroad  Companies, 
as  Employers,  to  Furnish  Safe 
Foreign  Cars. 

Absence  of  bumpers,  p.   441, 

vol.  27  (4  R  R  R). 
Absence  of  obligation  to    re- 
pair no  defense,  p.  441,  vol. 

27  (4  RRR). 
Appliances  need  not  be  most 

approved,  p.  441,  vol.  27  (4  R 

RR). 
Borrowed  cars,  p.  441,  vol.  27 

(4  R  R  R). 
Cars  switched   from    another 

road,  p.  441,  vol.  27  (4  R  R 

R). 
Chargeable    with     notice     of 
defects,  p.  441,  vol.  27  (4  R  R 

R). 

Company's  duty  fulfilled  by 
employing  competent  in- 
spectors, p.  441,  vol.  27  (4  R 
RR). 

Condemned  cars,  tags,  p.  441, 
vol.  27  (4  RRR). 

Construction  tests  not  re- 
quired, p.  441,  vol.  27  (4  R 
RR). 

Contract  with  other  company 
cannot  relieve  from  liability, 
p.  441,  vol.  27  (4  R  R  R). 

Defective  couplings,  statutory 
duty  to  have,  p.  441,  vol.  27 
(4  RRR). 

Defective  draw  bars,  p.  441, 
vol.  27  (4  R  R  R). 
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Defective    handhold,    p.    441, 

vol.  27  (4  R  R  R). 
Defective  stirrup,  p.  441,  vol. 

27  (4  R  R  R). 
Degree  of  care  required  limited 

by  exigencies  of  business,  p. 

441,  vol.  27  (4  R  R  R). 
Duty  not  confined  to  cars  to  be 

only  locally  handled,  p.  441, 

vol.  27  (4  R  R  R). 
Duty  to  warn  employees,  cars 

loaded   with   explosives,    p. 

441,  vol.  27(4  RRR). 
Foreign    and    domestic    cars, 

comparison  between  degrees 

of  care,  p.  441,  vol.  27  (4  R  R 

R). 
General  rule,  p.   441,  vol.  27  (4 

RRR). 
Illustrations,  p.    441,    vol.   27 

(4  R  R  R). 
Injury  to  brakeman,  defective 

couplings,  p.  441,  vol.  27  (4  R 

RR). 
Injury  to  negligent  conductor, 

p.  441,  vol.  27  (4  RRR). 
Latent  defects,  p.  441,  vol.  27 

(4  R  R  R). 
Liability  of   quarry  company 

to  its  employees,  p.  441,  vol. 

27  (4  R  R  R). 
Limitations  of  and  exceptions 

to  general  rule,  p.  441,  vol. 

27  (4  RRR). 
Mismatched  couplings,  negli- 
gence of  fellow  servant,  p. 

441,vol.  27(4RRR). 
Need  not  investigate  method 

of  loading,  p.  441,  vol.  27  (4 

RRR). 
Negligence  of  connecting  line 

before  delivery   of    car  not 

imputable    to    company,    p. 

4*1,  vol.  27  (4  R  R  R). 

Nonassignable  duty,  p.  441, 
vol.  27  (4  R  R  R). 

Not  required  to  have  only  cars 

of  same  height,  p.  441,  vol. 

27  (4  R  R  R). 
Ordinary  inspection   held  not 

sufficient,  p.  441,  vol.  27  (4  R 

R  R). 
Possession      for     only     brief 

period  no    defense,    p.   441, 

vol.  27  (4  RRR). 
Projection  of  load,  p.  441,  vol. 

27  (4  RRR). 

Reliance  upon  apparent  good 
condition  of  car,  construc- 
tion tests  not  required,  p.  441, 
vol.  27  (4  R  R  R). 


Rule  not  applicable  to  persons 
unloading  cars  on  their 
sidings,  p.  441,  vol.  27  (4  R  R 

R). 
Statements  of  general  rule,  p. 

441,  vol.  27  (4  R  R  R). 
Statements    of    general    rule, 

care  required  in  inspecting 

company's     own    cars     the 

test,  p.  441,  vol.  27  (4  R  R  R). 
Statutory  duty  to  haul  without 

delay    no  defense,    p.     441, 

vol.  27  (4  R  R  R). 

Duty  of  Railroad  Companies  to 
Prescribe  Rules  for  the  Pro- 
tection of  Their  Employees. 

Absence  of  evidence  as  to  prac- 
tice of  other  companies,  p. 
441,  vol.  28  (5  R  R  R). 

Collisions,  p.  441,  vol.  28 
(5  R  R  R). 

Danger  obvious  or  business 
not  complex,  p.  441,  vol.  28 
(5  R  R  R). 

Danger  obvious  or  business 
not  complex,  backing  cars 
to  water  tank,  p.  441,  vol.  28 
(5  R  R  R). 

Danger  obvious  or  business 
not  complex,  cars  obstruct- 
ing crossings,  p.  441,  vol.  28 
(5  RRR). 

Danger  obvious  or  business 
not  complex,  collision  at 
lime  kiln,  p.  441,  vol.  28 
(5  RRR). 

Danger  obvious  or  business 
not  complex,  loading  cars,  p. 
441,  vol.  28  (5  R  R  R). 

Danger  obvious  or  business 
not  complex,  moving  cars  on 
switch,  p.  441,  vol.  28  (5  R 
R  R). 

Danger  obvious  or  business 
not  complex,  operation  of 
freight  yards,  p.  441,  vol.  28 
(5  R  R  R). 

Danger  obvious  or  business 
not  complex,  sawyers,  p.  441, 
vol.  28  (5  R  R  R). 

Danger  obvious  or  business 
not  complex,  taking  ties  from 
pile,  p.  441,  vol.  28  (5  R  R  R). 

Hand  cars,  collisions,  p.  441, 
vol.  28  (5  R  R  R), 

High  degree  of  care  to  avoid 
collisions,  p.  441,  vol.  28  (5 
RR  R). 

Illustrations  of  general  rule 
p.  441,  vol.  28  (5  R  R  R). 

In  general,  p.  441,  vol.  28  (5  R  R 
K). 
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Kicking-  cars,   p.   441,  vol.   28 

(5  R  R  R). 
Limitations  of  and  exceptions 

to  general  rule,   degrees  of 

care,  p.  441,  vol.  28  (5  R  R  R). 
I/imitations  of  and  exceptions 

to  general  rule,  practice  in 

force  sufficient,  p.   441,  vol. 

28  (5  R  R  R). 
Ivoading  and  unloading  ships, 

p.  441,  vol.  28  (5  R  R  R). 
Loading  lumber,  p.   441,  vol. 

28(5RRR). 
Moving  cars  on  switch  track, 

p.  441,  vol.  28  (5  R  R  R). 
Only  ordinary  care,  p.  441,  vol. 

28  (5  R  R  R). 
Ordinary  care,  p.  441,   vol.  28 

(5  R  R  R). 
Other  statements  of    general 

rule,  p.  441,  vol.  28  (5  R  RR). 
Practice  <in    force    sufficient, 

lookout  in  railroad  yard,  p. 

441,  vol.  28(5  RRR). 
Practice  in    force    sufficient, 

moving-    detached    cars    in 

yards,   p.   441,   vol.   28  (5  R 

RR). 
Practice  in  force  sufficient,  use 

of  conductor's  valves,  p.  441, 

vol.  28  (5  R  R  R). 
Practice  in    force    sufficient, 

wild  trains,   p.   441,   vol.   28 

(5  R  R  R). 
Practice  of  other  roads,  p.  441, 

vol.  28  (5  R  R  R). 
Protection  of  repairers,  p.  441, 

vol.28  (5  RRR). 
Reasonable  care,  p.  441,  vol.  28 

(S  R  R  R). 
Reasonable  protection,  p.  441, 

vol.  28  (5  R  R  R). 
So  far  as  practicable,    p.   441, 

vol.  28  (5  R  R  R). 
Starting  trains,  p.  441,  vol.  28 

(5  RRR). 

Timber  chutes,  p.  441,  vol.  28 
(5RR  R). 

Working  in  salt  bins,  p.  441, 
vol.  28  (5  R  R  R). 

Release  or  Limitation  by  Con- 
tract of  Master's  Liability  for 
Negligence. 

Contracts  entered  into  prior 
to  the  occurrence  of  the  in- 
jury, majority  rule,  p.  211, 
vol.  26  (3  R  R  R). 

Contracts  entered  into  prior  to 
the  occurrence  of  the  injury, 
minority  rule,  p.  211,  vol.  26 
(3  R  R  R). 
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Contracts  entered  into  prior  to 
the  occurrence  of  the  injury, 
option  to  sue  or  accept  bene- 
fits of  the  relief  department, 
validity  of  optional  contract, 
p.  211,  vol.  26  (3  RRR). 

Contracts  entered  into  subse- 
quent to  the  occurrence  of 
the  injury,  release  fraudu- 
lently obtained,  p.  211,  vol. 
26(3  RRR). 

Contracts  entered  into  subse- 
quent to  the  occurrence  of 
the  injury,  when  release  not 
obtained  by  fraud  or  misrep- 
resentation, p.  211,  vol.  26 
(3  R  R  R). 

In  general,  p.  211,  vol.  26  (3  R 
RR). 

Option  to  sue  or  accept  bene- 
fits of  relief  department, 
avoidance  of  contract  by 
employee,  p.  211,  vol.  26 
(3  RRR). 

Option  to  sue  or  accept  bene- 
fits '  of  relief  department, 
election  to  receive  benefits 
as  barring  suit,  p.  211,  vol. 
26  (3  R  R  R). 

Option  to  sue  or  accept  t>ene- 
fits  of  relief  department, 
estoppel  to  sue,  p.  211,  vol. 
26  (3  R  R  R). 

Validity  of  Contracts  of  Employ- 
ment Purporting  to  Exempt 
Employer  from  Liability  for 
Injuries  to  Servant  from 
Negligence. 

Brakeman  required  to  examine 
machinery,  p.  105,  vol.  28 
(5  R  R  R). 

In  general,  p.  105,  vol.  28  (5  R 
RR). 

Limitations  of  and  exceptions 
to  general  rule,  assumption 
of  risk  from  defective  ma- 
chinery, p.  105,  vol.  28  (5  R 
RR). 

I/imitations  of  and  exceptions 
to  general  rule,  English  doc- 
trine, p.  105,  vol.  28  (5  R  R  R). 

Ivimitations  of  and  exceptions 
to  general  rule,  illustrations 
of  rule  that  prevailed  in 
Georgia,  p.  105,  vol.  28 
(5  R  R  R). 

Ivimitations  of  and  exceptions 
to  general  rule,  parent's  re- 
lease of  claims  for  injuries 
to  child,  p.  105,  vol.  28  (5  R 
RR). 
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Continued.  5^^  Damages. 

Limitations  of  and  exceptions  Railroads  in  Streets. 

to  g'eneral  rule,  railroad  act-  

ing  as  private  carrier,  p.  105,  NONASSiaNABLB     DX7TIBS. 

vol.  28  (5  R  R  R).  See  Master  and  Servant. 

Limitations  of  and  exceptions 

to    irencral    rule,    rule     in  ORDINANCES. 

Georgia,  p.  105,  vol.  28  (5  R  See  Master  and  Servant. 

R  R). 

I/imitations  of  and  exceptions  PALAOB  OARS. 

to    greneral     rule,    rule     in  See  Carriers  of  Passengers. 

Georgia,  p.  105,  vol.  28  (5  R  

R  R)?  PARENT  AND  CHILD. 

Paper  construed  not  to  stipu-  See  Master  and  Servant. 
late  for  exemption  from  lia- 
bility for  negligence,  p.  105,  PASSENGERS, 
vol.  28  (5  R  R  R).                             See  Carriers  of  Passengers. 

Statements,    illustrations     of  

general  rule,  p.  105,  vol.  28  PERSONAL  INJURIES. 
(5  R  R  R).  See  Accidents  on  Track. 

What  Acts  of  a  Servant  Amount-  Carriers  of  Passengers. 

ing  to  a  Tort,  Constitute  an  PERSONAL  JUDGMENT. 
Acting  within  the  Scope  of  ^'^«=^^'«^  •'*^^-«»f  •"■^• 
Employment.  ^^^  Eminent  Domain. 

Acts  held  to  be  within  scope  of  PIGEONS. 

f^^^^S^^f  *'*'  P-  '*^^'  ^''^'  ^  See  Carriers  of  Freight. 

Acts  not  within  actual  or  ap-   PLATFORM  GUARDS. 

Test  of  master's  liability,  p.   PLATFORMS. 

Th?de7i;,^ia^on'' whither  a  ^''  ^"^^''^^  of  P^senjrers. 

given  act  is  within  the  scope  PROFITS. 

of  employment  is  generally  ^ee  Eminent  Domain. 

a  question  of  fact  for  the 

jury,   p.    431,  vol.   25    (2  R   PROJECTING  BOLTS. 

^^f*  See  Carriers  of  Passengers. 

MILITARY  OONraOL  PROJECTION  OF  LOAD. 

See  earners  of  Freight.  ^^^  ^^^^^  ^^  Servant. 

MIXED  TRAINS.  RAILROADS 

See  Carriers  of  Passengers.  ^^^  Carriers  of  Passengers. 

MONEY  AND  BANK  BILLS.  Master  and  Servant. 

See  Carriers  of  Freight.  RAILROADS  IN  STREETS. 

MONOPOLIES.  See  Damages. 

See  Carriers  of  Freight.  Smoke,    Noise    and    Vibration 

as  Elements  of  Injury  to  Prop* 

MOTIVE  POWERS.  erty.  Caused  by  Operation  of 

See  Carriers  of  Passengers.  Railroad,  for  Which  Damages 

Are  Recoverable. 

NEGLIGENCE.  General  rule,  p.  214,   vol.  25 

See  Accidents  on  Track.  (2  R  R  R) . 

Carriers  of  Passengers.  «— ^-^„^« 

Children.  RECORDS. 
Master  and  Servant.  See  Eminent  Domain. 

NEGROES.  REGULATIONS. 

See  Carriers  of  Passengers.  See  Master  and  Servant, 
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BENTS. 

See  Eminent  Domain, 

RULES. 

See  Master  and  Servant. 

SBOURITY. 

See  Eminent  Domain, 

SERVANTS. 

See  Master  and  Servant. 

SIGNALS. 

See  Carriers  of  Passengers. 

SLEEPING  OARS. 

See  Carriers  of  Passengers, 

SMOKE. 

See  Damages, 

Railroads  in  Streets, 

SNOW. 

See  Carriers  of  Passengers , 

SPEED. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

STAGE    AND     HAOKNE7 
OOAOHES. 
See  Carriers  of  Passengers, 

STAGES. 

See  Carriers  of  Passengers, 

STATIONS  AND  DEPOTS. 
See  Carriers  of  Passengers. 

STEPS  OF  OARS. 

See  Carriers  of  Passengers. 

STIRRUPS. 

See  Master  and  Servant, 

STORMS. 

See  Carriers  of  Freight, 
Carriers  of  Passengers. 

STREET  OARS. 

See  Carriers  of  Passengers. 

STREET  RAILWAYS. 

See  Carriers  of  Passengers. 
Children, 
Damages, 

Care  Required  of  Those  in 
Charse  of  Street  Cars  to 
AvoidCollisions  with  Persons, 
Animals,  or  Vehicles. 

Accidental  fall  on  track,  p.  842, 
vol.24  (IRRR). 

5  R  R  R— 52 


STREET  RAILWAYS— G7«r<f. 

Assuming  that  laborer  near 
track  did  not  require  reason- 
able warning  of  danger,  p. 
842,  vol.  24  (IRRR). 

Assumption  that  person  seen 
on  track  will  avoid  danger, 
p.  842,  vol.  24  (1  R  R  R). 

Attention  attracted  bj  women 
on  sidewalk,  p.  842,  vol.  24 
(IRRR). 

Attention  diverted  by  other 
duties,  p.  842,  vol.  24  (1  R 
R  R). 

Bicyclist  riding  on  track,  p. 
842,  vol.  24  (1  R  R  R). 

Children,  p.  842,  vol.  24  (1  R 
R  R). 

Collision  with  patrol  wagon, 
p.  842,  vol.  24  (1  R  R  R). 

Collision  with  team,  speed  and 
failure  to  signal,  p.  842,  vol. 
24  (IRRR). 

Crossing  or  going  upon  tracks 
at  other  points  than  public 
crossings,  p.  842,  vol.  24  (1  R 
RR). 

Crossings,  p.  842,  vol.  24  (1  R 
R  R). 

Crowd  waiting  for  election 
returns,  p.  842,  vol.  24  (1  R 
RR). 

Dangerous  locality,  p.  842,  vol. 
24(1RR  R). 

Dogs,  p.  842,  vol.  24  (1  R  R  R). 

General  rule,  p.  842,  vol.  24 
(IRRR). 

Greater  than  care  due  tres- 
passers, p.  842,  vol.  24  (1  R 
R  R). 

Greater  than  care  due  tres- 
passers on  steam  railroad 
tracks,  p.  842,  vol.  24  (1  R 
RR). 

Horse  approaching  side  of  car, 
p.  842,  vol.  24  (IRRR). 

In  general,  p.  842,  vol.  24  (1  R 
RR). 

Misleading  instruction,  p.  842, 
vol.24  (IRRR). 

Person  falling  on  track,  p.  842, 
vol.  24  (1  R  R  R). 

Person  lying  on  track  mis- 
taken for  dog,  p.  842,  vol.  24 
(IRRR). 

Person  seen  to  be  in  danger, 
p.  842,  vol.  24  (1  R  R  R). 

Processions,  p.  842,  vol.  24  (1 R 
R  R). 

Runaway  horse,  p.  842,  vol.  24 
(1  RRR). 

Same  as  care  due  passengers, 

p.  842,  vol.  24  (1  R  R  R). 
Speed,  p.  842,  vol.  24  (1  R  R  R). 
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Street    cars    compared    with 

other  vehicles,  p.  842,  vol.  24 

(IRRR). 
Street  hands,    p.   842,  vol.  24 

(1  R  R  R). 
Street  sweepers,  p.  842,  vol. 

24  (IRRR). 
Unlawful  occupation  of  street, 

p.  842,  vol.  24  (1  R  R  R) . 
Use  of  electricity,  p.  842,  vol. 

24  (1  R  R  R). 
Vehicles  and  animals  in  dan-  nrrrKTKratr  a 

gerous    situations,    p.    842,   TUlMJMm.B. 

vol.  24  (1  R  R  R). 

Whether  the  stop  look  and  listen 
rule  is  applicable  to  street 
railway  crossings,  p.  66,  vol. 

25  (2  R  R  R). 


What  acts  of  a  servant  amount- 
ing to  tort,  constitute  an 
acting  within  the  scope  of 
employment,  p.  431,  vol.  25  (2  R 
RR). 


TRAINS. 

See  Carriers  of  Passengers. 
TRESPASSERS. 

See  Accidents  on  Tracks 


See  Carriers  of  Passengers^ 


STREETS  AND   HIGHWAYS. 

See  Children, 
Damages, 

STRIKES. 

See  Carriers  of  Freight, 

TAGS. 

See  Master  and  Servant, 

TELLTALES, 

See  Master  and  Servant, 

TESTS. 

See  Master  and  Servant, 


See  Carriers  of  Passengers, 

VESTIBULE  TRAINS. 

See  Carriers  of  Passengers, 

VIBRATION. 

See  Damages, 

Railroads  in  Streets, 

WASHOUTS. 

See  Carriers  of  Freight. 

YTHSiELj  GUARDS. 

See  Carriers  of  Passengers, 

WHIPPING  STRAPS. 
See  Master  and  Servant, 

WINDOW  GUARDS. 

See  Carriers  of  Passengers, 
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ABANDONMBNT. 

See  Eminent  Domain, 
Right  of  Way. 

ABUSIVE  LANGtTAGB. 
See  Carriers  of  Passengers, 

ABX7TTBRS. 

Sef  Elevated  Railroads, 
Eminent  Domain, 
Injuries  to  Property, 
Stations  and  Depots, 
Street  Railways, 

ABUTTINa  OWNERS. 
See  Railroads  in  Streets, 

AOOBSS. 

See  Eminent  Domain, 

AOOIDBNT  INSUBANOB. 

Pay  car  not  a  passenger  car 
within  meaning  of  double  in- 
demnity clause  of  accident  in- 
surance policy. 

Travelers'  Ins.  Co.  v,  Austin 

(Ga.),  p.  433,  vol.  28  (5  R  R  R). 

Paymaster  while  traveling  upon 

the  business  of  his  office  not  a 

passenger  within  liieaning  of 

double    indemnity     clause  of 

accident  insurance  policy. 

Travelers'  Ins.  Co.  v,  Austin 

(Ga.),  p.   433,    vol.   28  (5  R 

RR). 

AOOIDENTS. 

See  Carriers  of  Passengers, 

AOOIDENTS  AT  OBOSSING. 
See  Negligence, 

AOOIDENTS  ON  TBAOK. 

See  Carriers  of  Passengers, 
Children, 

Contributory    Negligence, 
Crossings, 

Frightening  Teams, 
Instructions, 
Licensees, 

Master  and  Servant, 
Railways, 
Street  Railways, 
Trespassers, 

Assumption  of  risk  as  affected 
by  negligence  of  railroad  com- 
pany   in    shunting    cars    on 


AOOIDENTS     ON     TRAOK— 
Continued, 

wharf  of  coal  company  and  in- 
juring its  employee. 
Baltimore  &    O.    R.    Co.    v, 

Charvat  (Md.),  p.  621,  vol.  25 

(2  R  R  R). 
Brakeman  was  acting  within 
scope  of  his  employment  when 
he  ran  against  a  person  stand- 
ing near  depot  and  knocked 
him  under  a  car,  when  return- 
ing from  a  saloon  to  board  his 
train. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Edwards  (Tex.),  p. 

430,  vol.  25  (2  R  R  R). 
Care  due  employee  rightfully  on 
track. 
St.   Lrouis  S.   W.   Ry.  Co.    v, 

Jacobson  (Tex.),  p.  301,  vol. 

25  (2  R  R  R). 
Care  required  of  motorman  in 
looking  out  for  children. 
Sample  v.  Consolidated  Ivight 

&  Ry.  Co.  (W.  Va.),  p.  380, 

vol.24  (IR  RR). 

Contributory  Negligence. 

Care  required  of  person  using 
highway  part  of  a  toll  bridge 
upon  which  trains  are 
operated. 

Kentucky  &  I.  Bridge  Co.'s 

Receivers  v,   Montgomery 

(Ky.),p.  405,  vol.  25  (2  R 

RR). 

Contributory  negligence  not  a 

defense    where    negligence 

after  discovering  plaintiff's 

peril. 

Ivaw  V,   Missouri,  K.  &  T. 
Ry.  Co.  of  Texas   (Tex.), 
p.  582,  vol.  25  (2  R  R  R). 
Contributory     negligence     of 
person  on  bridge  preventing 
recovery  although  engineer 
had  been  negligent  in  fail- 
ing to  stop  train. 
Shannon  v.  Boston  &  M.  R. 
R.  (N.  H.),p.  192,  vol.  27 
(4RRR). 
Contributory    negligence     of 
persons    on    street    injured 
through  negligence  in  man- 
agement of  street  car  does 
not  preclude  a  recovery  un- 
less it  enters  directly  into, 
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and  forma  a  part  of  the  effi- 
cient cause  of  the  accident. 
Oates  V.    Metropolitan    St. 

Ry.  Co.  (Mo.),  p.  916,  vol. 

26  (3  R  R  R). 
Doctrine  that  remote  negli- 
gent act  of  injured  party 
will  not  bar  recovery  was 
not  applicable  where  act  of 
plaintiff  in  driving  in  front 
of  electric  car  and  that  of 
conductor  or  motorman  was 
so  substantially  concurrent 
that  it  was  impossible  to 
separate  conduct  of  injured 
party  from  injury  itself. 
Rider    v,    Syracuse    Rapid 

Transit  Ry.  Co.  (N.  Y.),  p. 

635,  vol.  26  (3  R  R  R). 
If  it  appears  that  trolley  car 
motorman  is  not  going  to 
respect  your  rights  to  cross 
street  first,  you  must  wait  or 
you  are  guilty  of  contribu- 
tory negligence. 
Schwanewede  v.  North  Hud- 
son County  Ry.  Co.  (N.  J.), 

p.  191,  vol.  27(4  RRR). 
Intoxication    of    plaintiff    as 
proximate  cause. 
Mooney  v,  Pennsylvania  R. 

Co.  (Pa.),  p.  752,   vol.  27 

(4  R  R  R). 
Misleading  instruction  as  to 
burden  of  proof. 
Indianapolis  St.  Ry.   Co.   v, 

Taylor  (Ind.),  p.  588,  vol. 

25  (2  R  R  R). 
No  recovery  where  circum- 
stantial evidence  showed 
that  deceased  must  have 
been  on  track  or  so  near 
that  danger  was  apparent. 
Tucker  v.   International    & 

G.  N.  R.  Co.  (Tex.),  p.  592, 

vol.  25  (2  R  R  R). 
Not  contributory  negligence  to 
back  delivery  wagon  at  right 
angles  to  curb  though  horses 
must  necessarily  stand 
across  street  car  track. 
Fenner  v,  Wilkesbarre  St  W. 

V.  Traction   Co.   (Pa.),  p. 

617,  vol.  25  (2  R  R  R). 
Of  injured  employee  of  coal 
company  unloading  car  on 
its  wharf,  in  being  under 
car  when  trainmen  were 
shunting  cars. 
Baltimore  &  O.  R.   Co.    v, 

Charvat  (Md.),  p.  621,  vol. 

25  (2  R  R  R). 
Of  licensee  injured  while  walk- 


ing on   track,   question  for 

jury. 

Iraw  V,    Missouri,    K.   &  T. 

Ry.  Co.  of  Texas  (Tex.),  p. 

582,  vol.  25(2RR  R). 
Of  mail  carrier   in    stopping 
his  push  cart  too  near  the 
train. 
Mabbott  V,  Illinois  Cent.  R. 

Co.  (Iowa),  p.  114,  vol.   26 

(3  R  R  R). 
Of  man  killed  on  track  in  rail- 
road yard. 
King  V.  Illinois  Cen^  R.  Co. 

(C.  C.  A.),  p.   875,   vol.   26 

(3RR  R). 
One  who  starts  to  cross  a  rail- 
road track  so  near  an  ap- 
proaching train,  which  he 
could  have  seen,  that  he  is 
struck  before  he  gets  across, 
is  guilty  of  contributory 
negligence. 
Ivouisville  Sl  N.   R.  Co.   v. 

Mitchell  (Ala.),  p.  425,  vol. 

27  (4  R  R  R). 
One  who  walks  along  street  on 
or  too  near  railroad  track 
without  necessity  is  guilty 
of  contributory  negligence 
barring  recovery  for  injury 
from  an  engine. 
Loughrey    v,   Pennsylvania 

R.   CJo.   (Pa.),  p.  576,  vol. 

25  (2  RRR). 
Question  for  jury  where  street 
car  collided  with  plaintiff's 
vehicle  while  his  attention 
was  occupied  by  another  car. 
Plant  V,  Heraty  (Mich.),  p. 

358,  vol.  28  (5  R  R  R). 
Sleeping  on  the  ends  of  cross- 
ties. 
Hughes  V,   I<oaisville  Sl  N. 

R.  Co.  (Ky.),  p.  610,  vol.  25 

(2  R  R  R). 
Sufficiency  of  evidence  of  such 
wanton  and  gross  negli* 
gence  as  will  render  unavail- 
able a  plea  of  contributory 
negligence,  in  action  for 
killing  person  on  track  in 
railroad  yard. 
King  V,  Illinois  Cent.  R.  Co. 

(C.  C.  A.),  p.   875,   vol.  26 

(3  R  R  R). 
Sufficiency  of  evidence  where 
person  was  injured  by  train 
seen  by  him  before  attempt- 
ing to  cross  tracks. 
Alexander  v,   LiOuiaviUe    & 

N.   R.    Co.   (Ga.),   p.  572, 

vol.  26  (3  R  R  R). 
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Walkingr  on  track. 

Denver  &  R.  G.   R.   Co.   v. 

BufFehr  (Colo.),  p.  762,  vol. 

27  (4  R  R  R). 

Declarations  of  motorman  as  res 

gestae. 

Sample  v»  Consolidated  L<if^ht 

&Ry.  Co.  (W.  Va.),  p.  380, 

vol.  24  (1  RRR). 
Defendant's  negligence  in  run- 
ning into  wagon  backed  at 
right  angles  to  curb  in  deliv- 
ering go<xls  was  a  question  for 
jury. 
Fenner  v.  Wilkesbarre  &  W. 

V.  Traction  Co.  (Pa.),  p.  617, 

vol.  25  (2  RRR). 
Degree  of  care  due  licensee. 
I/aw  V,  Missouri,  K.  &  T.  Ry. 

Co.  of  Texas  (Tex.),  p.  582, 

vol.  25  (2  RRR). 
Duty  of  engineer  to  look  out  for 
children  on  track. 
Texas  &  P.  Ry.  Co.  v,  Harby 

(Tex.),  p.  602,  vol.  25  (2  R 

RR). 
Duty  of  trainmen  to  keep  look- 
out when  operating  train  on 
one  side  of  company's  bridge 
while  the  other  side  is  used  by 
pedestrians  and  horsemen. 
Kentucky  &    I.    Bridge    Co.'s 

Receivers     v,    Montgomery 

(Ky.),   p.   405,   vol.   25  (2  R 

RR). 
Duty  of   trainmen  to  look  out 
when  shunting  cars  on  wharf. 
Baltimore  &  O.  R.  Co.  v.  Char- 
vat  (Md.),  p.  621,  vol.  25  (2  R 

RR). 
Evidence   as  to   effect  of  train 
striking    person    while    he    is 
standing. 
Gulf,  etc.,Ry.  Co.  v.  Matthews 

(Tex.),  p.  580,  vol.  24  (1  R 

RR). 
Bxistence  of  custom  on  part  of 
trainmen  to  shunt  cars  on  to 
coal  company's  wharf  without 
warning  could  not  defeat  re- 
covery by  employee  of  the 
latter  company  for  injuries, 
unless  he  had  knowledge  of 
such  custom. 

Baltimore  &  O.  R.  Co.  v.  Char- 
vat  (Md.)»  p.  621,  vol.  25  (2  R 

RR). 
Expert  testimony  as  to  whether 
person  was  walking,  standing 
or  lying  on  track. 
Gulf,  etc.,  Ry.  Co.  v.  Matthews 

(Tex.),   p.  580,  vol.  24  (1  R 

RR). 
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Continued, 

Failure  to  give  signals  where  ac- 
cident was  not  at  crossing. 
San  Antonio  &  A.  P.  Ry.  Co. 
V.  Gray  (Tex.),  p.  828,  vol.  25 
(2  RRR). 
Failure  to  stop  train  after  discov- 
ery of  plaintiff's  peril. 
Kelley  v,  Chicago,  B.  &  Q.  R. 
Co.  (Iowa),  p.  634,  vol.  28  (5 
RRR). 
Instructions  as  to  care  dtie  em- 
ployee on  track  after  discovery 
of  peril. 

St.    Louis  S.  W.    Ry.   Co.   v, 
Jacobson  (Tex.),  p.  301,  vol. 
25  (2  R  R  R). 
Instructions  as  to  duty  to  take  a 
different    route    objectionable 
because  argumentative. 
I/umsden  v,  Chicago,  etc.,  Ry. 
Co.  (Tex.),  p.  806,  vol.  25  (2 
RRR). 
Instructions  erroneous  as  unduly 
emphasizing  a  particular  de- 
fense. 

Lumsden  v,  Chicago,  etc.,  Ry. 
Co.   (Tex.),  p.  806,  vol.  25  (2 
RRR). 
Issues  under  the  pleadings. 
Denver  &    R.    G.    R.    Co.    v. 
Buffehr  (Colo.),  p.  762,  vol. 
27  (4  R  R  R). 
Liability  for  injury  to  mail  car- 
rier, sufficiency  of  evidence. 
Mabbott  V,  Illinois  Cent.  R.  Co. 
(Iowa),   p.  114,  vol.  26  (3  R. 
RR). 
Liability  for  negligence  of  em- 
ployee in  running  against  per- 
son standing  near  depot  and 
pushing  him  under  car. 
Missouri,  K.   &  T.  Ry.  Co.  of 
Texas  v,  Edwards  (Tex.),  p. 
430.  vol.  25  (2  RRR). 
Liability  for  negligence  of  engi- 
neer in  failing  to  see  child  on 
railroad  bridge. 
Texas  &  P.  Ry.  Co.  v.  Harby 
(Tex.),  p.  602,  vol.  25    (2  R 
RR). 
Liability  for  negligence  of  per- 
son permitted  to  move  cars  on 
side  track. 

Gulf,  C.  &  S.    F.  Ry.  Co.  v. 
Bryant  (Tex.),  p.  952,  vol.  24 
(IRRR). 
Motorman   not  chargeable  with 
negligence  in  failing  to  appre- 
hend that  boy  will  jump  from 
wagon  and  go  upon  track. 
Bater  v,  Camden  &  S.  Ry.  Co. 
(N.  J.),   p.  911,  vol.  26  (3  R 
RR). 
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Neg'ligence  a  question  for  jury 
in  action   for   death    of  tres- 
passer. 
Martin  v,  Chicagro  &  N.  W.  Ry. 

Co.  (111.),  p.  718,  vol.  24  (1  R 

RR). 
Negligence  concurring  with  er- 
roneous   conduct    induced    by 
fear. 
Gulf,   C.  &  S.  F.  Ry.  Co.  v. 

Bryant  (Tex.),  p.  952,  vol.  24 

(1  R  R  R). 
Negligence  in  failing  to  stop  car, 
instruction  not  warranted  by 
pleading. 
Indianapolis    St.    Ry.   Co.    v. 

Taylor  (Ind.),  p.  588,  vol.  25 

(2RRR). 
Negligence  of  engineer  after  dis- 
covering plaintiff's  peril. 
Howards  v,  Chicago  &  A.  Ry. 

Co.  (Mo.),  p.  333,   vol.  25  (2 

RRR). 

Negligence  of  engineer  in  fail- 
ing to  see  child  in  time  to 
avoid  accident. 

Texas  &  P.  Ry.  Co.  v,  Harby 
(Tex.),  p.  602,  vol.  25  (2  R 
RR). 

Negligence  of  trainmen  in  shunt- 
ing cars  was  a  question  for  the 
jury  where  employee  of  coal 
company  unloading  car  on  its 
wharf  was  injured. 
Baltimore  &  O.  R.  Co.  v.  Char- 
vat  (Md.),  p.  621,  vol.  25  (2  R 
RR). 

Negligence,  question  for  jury  in 
action  for   injury    to    wagon 
caused  by  trolley  car  slipping 
backward  down  grade. 
Campbell   v.    Consolidated 

Traction    Co.   (Pa.),    p.   69, 

vol.  24  (1  R  R  R). 

Parent  injured  in  rescuing 
child. 

San  Antonio  6l  A.  P.  Ry.  Co. 
V.  Gray  (Tex.),  p.  828,  vol. 
25  (2  RRR). 

Person  injured  by  standing 
between  track  was  on  track 
within  meaning  of  allegation 
of  declaration. 

Potter  V.  Leviton  (111.),  p.  767, 
vol.28  (5  RRR). 

Presumption  of  negligence  from 
accidents  on  street  railway 
track. 

West  Chicago  St.  R.  Co.  v, 
Petters  (lU.),  p.  612,  vol.  25 
(2  RRR). 
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Continued, 

Presumption  of  negligence  from 
injury  to  wagon,    caused  by 
trolley  car  slipping  backward 
down  grade. 
Campbell    v.    Consolidated 

Traction  Co.  (Pa.),  p. 69,  vol. 

24(1  RRR). 
Presumption  that  pedestrian  will 
avoid  danger  from  train. 
Humphreys  v.  Valley   R.  Co. 

( Va. ) ,  p.  649,   vol.  28  (5  R  R 

R). 
Proximate  cause  of  injury  where 
runaway   horse  ran  over   car 
.    tracks     negligently    con- 
structed, and  upset  vehicle. 
Gray    v,     Washington   Water 

Power  Co.   (Wash.),  p.  598, 

vol.  25  (2  R  R  R). 
Proximate  cause,  question  for 
jury  where  there  was  negli- 
gence in  moving  train  and 
erroneous  conduct  induced  by 
fear. 
Gulf,  C.  &,    S.    F.   Ry.  Co.  v. 

Bryant  (Tex.),  p.  952,  vol.  24 

(IRR  R). 

Question  for  jury  whether  pro- 
spective passenger  walking  on 
bridge,  was    a    trespasser    or 
licensee. 
Chicago    Terminal   Trai|Bfer 

R.  Co.  V,  Gruss  (Ill.)i  p.  704, 

vol.  28  (5  R  R  R). 

Question  for  jury  whether  street 
car  tracks  were  negligently 
constructed,  in  action  for  in- 
jury alleged  to  have  been 
caused  thereby. 
Gray    v.    Washington    Water 

Power  Co.  (Wash.),  p.  598, 

vol.  25  (2  RRR). 

Question  of  defendant's    negli- 
gence was  for  the  jury. 
Illinois  Cent.  R.  Co.  v,  Jemi- 

gan    (111.),  p.  535,  vol.  28  (5 

R  R  R). 

Question  of  willfulness  or  wan- 
tonness after  discovery  of  per- 
son's peril  was  for  the  jury. 
Chicago    Terminal     Transfer 

R.  Co.  V,  Gruss  (111.),  p.  704,. 

vol.  28  (5  R  R  R). 

Speed  in  violation  of  ordinance 

as  negligence. 

Kansas  City  Suburban  Belt 
Ry.  Co.  V,  Herman  (Kan.), 
p.  577,  vol.  25  (2  R  R  R). 

Speed  of  train  and  failure  to 
keep  lookout  not  cause  of 
injury    where    horse    backed 
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buggy  against  train  after  en- 
gine had  passed. 
Pedigo  V,  Ivouisville  &  N.  R. 

Co.  (Ky.),  p.   631,  vol.  26  (3 

RRR). 
Sufficiency  of  evidence  of  knowl- 
edge of  engineer  that  deceased 
was  asleep  on  track. 
Alabama   6.     S.     R.    Co.    v, 

Hamilton  (Ala.),  p.  631.  vol. 

28  (S  R  R  R). 
Sufficiency  of  evidence  of  negli- 
gence after  discovery  of  peril. 
Humohreys  v.  Valley  R.   Co. 

(Va.),  p.   649,  vol.  28  (S  R  R 

R). 
Sufficiency  of  evidence  of  neg- 
ligence on  part  of  motorman 
.  who  saw  that  deaf  wheelman 
did  not  regard  signals  from  his 
companions. 
Bedell  v.  Detroit,  Y.   &  A.  A, 

Ry.  (Mich.),  p.  7lS,  vol.  28  (5 

RRR). 
Sufficiency  of  evidence  of  such 
wanton  and  gross  negligence 
as  will  render  unavailable  a 
plea  of  contributory  negli- 
gence in  action  for  killing 
person  on  track,  in  railroad 
yard. 
King  V.   Illinois  Cent.  R.  Co. 

(C.  C.  A.),  p.  875,  vol.26  (3 

RRR). 
Sufficiency  of  evidence  of  wan- 
tonness and*  willfulness  where 
person  asleep  on  track  is 
killed  by  train. 
Alabama  G.  S.  R.  Co.  v.  Ham- 
ilton   (Ala.),  p.  631,  vol.  28 

(S  R  R  R). 
Sufficiency  of  evidence  to  show 
false     imprisonment    of   boy 
injured  on  track. 
Ollet  V.  Pittsburgh,  etc.,  Ry. 

Co.  (Pa.),  p.  508,  vol.  24  (1 

RRR). 

Sufficiency  of  evidence  to  show 
that   deceased    was  killed  by 
train. 
Martin  v.    Chicago  &  N.  W. 

Ry.  Co.  (111.),  p.  718,  vol.  24 

(1  R  R  R). 

Uncertainty  as  to  cause  of  death 

of  person  found  near  railroad 

track  warranted  a  peremptory 

instruction  for  defendant. 

Hughes  V,  L/Ouisville  &  N.  R. 

Co.    (Ky.),   p.  610,  vol.  25  (2 

RRR). 

Wilfulness    in    failing  to    stop 

car  after  plaintiff  was  under 


AOOIDBNTS     ON     TRACK— 
Continued. 

it,  instruction  not  warranted 
by  facts  therein  stated. 
Indianapolis    St.    Ry.    Co.   v, 

Taylor  (Ind.),  p.  588,  vol.  25 

(2  RRR).. 
Wilfulness,     instruction      not 
warranted  by  pleading. 
Indianapolis    St.    Ry.    Co.   v, 

Taylor  (Ind.),  p.  588,  vol.  25 

(2  R  R  R). 
Wilfulness    of     motorman      in 
failing  to  stop  car,  instruction 
not  warranted  by  evidence. 
Indianapolis  St.    Ry.    Co.    v, 

Taylor  (Ind.),  p.  588,  vol.  25 

(2  R  R  R). 

ACTIONS. 

See  Res  Adjudicata, 
Torts, 

Joinder  of  master  and  servant 
as    defendant    in    action    for 
death    resulting    from    negli- 
gence of  servant. 
Cincinnati,    etc.,  Ry.    Co.   v. 

Cook    (Ky.),  p.    321,  vol.  25 

(2RRR). 
Venue    of    action    for    injuries 
against  railroad,  under  Geor- 
gia statute.     « 
Atlanta,  K.  &  N.  Ry.  Co.    v, 

Wilson  (Ga.),  p.  610,  vol.  27 

(4  R  R  R). 
Whether    action    for   injury  to 
passenger  on  contract  or  for 
tort. 
Chesapeake  &  N.  Ry.  v.  Han- 

mer   (Ky.),   p.   180,    vol.  25 

(2  RRR). 

ACTION  TO  RECOVER  POS- 
SESSION OF  LAND. 

See  Eminent  Domain, 

Admissibility  of   question  con- 
stituting  collateral  attack  on 
judgment  on  eminent  domain 
proceedings. 
Davidson  v,  Texas  &  N.  O.  R. 

Co.  (Tex.),  p.  660,  vol.  25  (2 

RRR). 

ACT  OP  GOD. 

See  Master  and  Servant, 
Personal  Injuries, 
Pleading, 

ACTS. 

See  Foreign  Laws, 

ADDITIONAL  SERVITUDE. 

See  Electric  Railways, 
Eminent  Domain, 
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ADJAOBNT  LANDS. 
See  Public  Lands, 

ADVERSE  POSSESSION. 

See  Public  Lands, 
Right  of  Way. 

Duty  to  maintain  railing  where 
right  of  way  over  path  has 
been  acquired  by  prescription. 
Baldwin  v,  Boston  &  M.  R.  R. 

(Mass.),  p.  607,   vol.   25   (2 

RRR). 
Insufficiency  of  evidence  to  show 
adverse  possession  by  railroad. 
Southern  California  R.  Co.  v. 

Slauson    (Cal.),  p.  520,  vol. 

25  (2  R  R  R). 
Possession     of    railroad     after 
failure  to  comply  with  condi- 
tions. 
Southern  California  R.  Co.  v, 

Slauson    (Cal.),  p.  520,  vol. 

25  (2  R  R  R). 

ADVERSE  USER. 

Commencement  of  adverse  user 
as  the  basis  for  a  prescriptive 
right  to  overflow  land. 
Kelly  V,  Pittsburgh,  C,  C.  & 

St.  L.  Ry.  Co.  (Ind.),  p.  547, 

vol.  25  (2  R  R  R). 

AGE. 

See  Children, 

AQENOY. 

See  Carriers  of  Freight, 
Carriers  of  Goods, 
Master  and  Servant, 
Process, 

AID  BONDS. 

See  Bonds, 

Railroad  Aid  Bonds, 

AIR. 

See  Eminent  Domain, 

ANIMALS. 

See  Stocky  Injuries  to, 

APPEAL  FOR  DELAY. 
See  Damages, 

APPEALS. 

See  Eminent  Domain, 

Assignment  of  error  will  not  be 
considered  when  defendant's 
motion  for  order  directing  ver- 
dict nor  the  ruling  thereon 
were  not  made  part  of  the 
record. 

Bonham  v,  Citizons'  St.  R.  Co. 
(Ind.),  p.  787,  vol.  25  (2  R  R 
R). 


A:PV1^A1A— Continued, 

Corrections  of  errors  in  appel- 
late record. 

Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  R  R  R). 
Judgment  in  condemnation  pro- 
ceedings will  not  be  disturbed 
when  evidence  is  conflicting, 
premises  viewed  by  jury,  dam- 
ages not   grossly  inadequate. 
Guyer  v,  Davenport,   R.   I.   & 
N.  W.  Ry.  Co.  (111.),  p.  667, 
vol.25  (2  RRR). 

Review. 

Assignment  of  error  making 
release  of  liability  for  injury 
to  employee  basis  of  special 
instruction. 
Mexican  Cent.  Ry.    Co.    v. 

Wilder  (C.C.   A.),  p.   493, 

vol.  26  (3  R  R  R). 
Award    in    condemnation    of 
land  for  extension  of  street 
across  railroad. 
Chicago  &  N.  W.  Ry.  Co.  v. 

City  of  Morrison  (111.),  p. 

807,  vol.  24  (1  R  R  R). 
Contention  that  franchise  was 
defective  without  specifying 
defect,  in  action  on  contract 
to  pay  plaintiff  a  certain 
sum  after  railway  is  con- 
structed to  certain  point. 
Los  Angeles  Traction  Co.  r. 

Wilshire  (Cal.),  p.  695,  vol. 

24(1  RRR). 
Contributory  negligence,  re- 
quested instruction  where 
one  could  not  be  given  with- 
out giving  undue  promi- 
nence to  that  defence. 
International  &  G.  N.  R.  Co. 

V,  Branch   (Tex.),  p.   230, 

vol.  26  (3  R  R  R). 
Damages. 
Illinois    Cent.     R.    Co.     v. 

Bentz      (Tenn.),    p.    191, 

vol.  28(5  RR.R). 
Discretion  of  court  to  enjoin 
construction  of  electric  rail- 
way until  payment  of  com- 
pensation. 
Peck  V,  Schenectady  Ry.  Co. 

(N.   Y.),   p.   274,    vol.     27 

(4  R  R  R). 

Discretion  of  lower  court  in 
fixing  compensation  of  re- 
ceivers. 

B  ram  an  v.  Farmers'  Loan  St 
Trust  Co.    (C.  C.  A.),  p. 
636,  vol.  25  (2  R  R  R). 
Estoppel  to  object  on  appeal 
that  proper  measure  of  dam- 
ages was  not  considered,  in 
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action  for  damages  to  live 
stock  in  transit. 
Texas  &   P.  Ry.  Co.  v.  Mc- 
CartyCTex.),  p.  654,  vol. 
26  (3  R  R  R). 
Excessive  verdict. 
Kansas  City  S.   Ry.  Co.   v, 
Billingslea  (C.   C.   A.),  p. 
167,  vol.  28(5  RRR). 
Excessive   verdict    where  un- 
lawful appropriation  by  tele- 
graph company. 
Phillips  V.  Postal  Tel.  Cable 
Co.    (N.  Car.),  p.  147,  vol. 
28  (5  R  R  R). 
Findings  of  jury  in  condemna- 
tion proceedings. 
Conness  v*  Indiana,  I.  &  I. 
R.   Co.    (111.),   p.  260,  vol. 
24  (1  RRR). 
Instruction    given    at    appel- 
lant's request. 

Conness  v,  Indiana,  I.  8l  I. 
R.  Co.  (111.),  p.  260,  vol.  24 
(IRRR). 
Punitive  damages  allowed  for 
personal  injuries. 
Louisville    &  N.  R.  Co.  v. 
Croan  (Ky.),  p.  509,   vol. 
28  (5  R  R  R). 
Sufficiency  of  evidence  to  go 
to  jury. 

Ay  res   v.  Pittsburgh,    etc., 
Ry.  Co.  (Pa.),  p.  206,   vol. 
24  (1  R  R  R). 
Verdict  in  action  for  personal 
injury. 

Ivouisville  &  N.   R.   Co.   v, 
Steenberger  (Ky.),  p.  384, 
vol.  28  (5  R  R  R). 
Weight  of  evidence. 
Pence    v.    Wabash    R.  Co. 
(Iowa),  p.  77,  vol.  26   (3  R 
RR). 
Right  of  appeal  where  refusal  to 
enjoin    eminent  domain   pro- 
ceedings where  right  to  com- 
pensation has  been  denied. 
South  Bound  R.  Co.  v.  Burton 
(S.    Car.),     p.     379,  vol.    26 
(2  RRR). 
Rights    of    state    to  appeal   in 
prosecution    for    violation    of 
statute  to  prevent  injury     to 
railroads. 

State  z/.  McKenna  (Utah),  p. 
674,  vol.  25  (2R  RR). 

When  defense  that  complainant 
in  a  bill  to  restrain  enforce- 
ment of  municipal  ordinances 
as  impairing  contract  obliga- 
tion will  not  be  recognized  on 
appeal,  there  being  an  ade- 
quate remedy  at  law. 


A:BVEiALiB-'Coniinued. 

City  of  Detroit  v.  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.), 
p.  851,  vol.  25  (2 RRR). 
When     judgment     in     action 
brought  by  person  dissatisfied 
with  decision  of  railroad  com- 
missioner may    be    appealed 
from. 

Railroad  Commission  of  Texas 

V,  Weld   (Tex.),  p.  955,  vol. 

25  (2  RRR). 

When  report  of  master  cannot 

be  set  aside  on   question    of 

fact. 

St.    Louis  Merchants'  B.    T. 
Ry.  Co.  V,  Continental  Trust 
Co.  (C.  C.  A.),  p.  694,  vol. 
25  (2  RRR). 
Where    there    is  a  substantial 
conflict  of  evidence,  the  ver- 
dict will  not  be  disturbed  on 
appeal. 

Dolan  V.   Sierra  Ry.   Co.    of 
California  (Cal.),  p.  875,  vol. 
25  (2  R  R  R). 
Would  not  lie  from  decision  of 
lower  court  from  allotment  of 
county  surveyor  to  landowner 
for  destruction  of  ditch. 
Pittsburgh,  Ft.  W.    &  C,   Ry. 
Co.  V,  Gillespie  (Ind.),  p.  394, 
vol.  26  (3  RRR). 

APPLIANCES. 

See  Fires. 

Master  and  Servant. 

APPORTIONMENT  OP  DAM- 
AGES. 

See  Connecting  Carrie/  s, 

ABBEST. 

See  Carriers  o/ Passengers, 
Trespassers. 

Effect  of  act  of  police  officers  in 
changing  the  charge  in  action 
for  false  imprisonment  of  per- 
son for  using  car  as  refuge 
from  weather. 
Texas  &  P.  Ry,  Co.   v.   Cope 

(Tex.),  p.  906,  vol.   26   (3   R 

RR). 
Texas  &  P.  Ry.  Co.  v,   Parker 

(Tex.),  p.  906,  vol.  26  (3  R  R 

R). 

Effect  of  plaintiff  being  found 

guilty   of  another  charge    in 

action  for  false  imprisonment. 

Texas  &  P.  Ry.   Co.   v.  Cope 

(Tex.),  p.  906',   vol.   26    (3   R 

RR). 
Texas  &  P.  Ry.  Co.  v.   Parker 

(Tex.),  p.  906,   vol.   26   (3  R 

RR). 
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ABREST—  Continued, 

Effect  of  plaintiff's  unlawful  act 
in  action   for  false  imprison- 
ment of  person   using  car  as 
refuge  from  weather. 
Texas  A  P.   Ry.   Co.   v.  Cope 

(Tex.)»P.  906,  vol.   26   (3  R 

RR). 
Teza»  &  P.  Ry.  Co.   v,  Parker 

(Tex.),  p.  906,   vol.   26  (3  R 

RR). 
f^alse  imprisonment  of    person 
using    car    as    refuge     from 
weather. 
Texas  &  P.   Ry.  Co.  ».   Cope 

(Tex.),  p.  906,  vol.   26   (3   R 

RR). 
Texas  &  P.  Ry.  Co.  v.  Parker 

(Tex.),  p.  906,   vol.   26  (3  R 

RR). 

f^alse  imprisonment   of    person 

using    car    as    refuge    from 

weather,  scope  of  employment. 

Texas  &  P.  Ry.   Co,   v.  Cope 

(Tex.),  p.  906,  vol.   26    (3  R 

RR). 
Texas  &  P.  Ry.  Co.  v,  Parker 

(Tex.),  p.  906,  vol.   26   (3  R 

RR). 

ARTIFIOIAIi  LIMBS. 
See  Damages. 

ASSAULTS. 

See  Carriers  of  Passengers, 
Stations  and  Depots, 
Liability  of  carrier  for  assault 
on    passenger    by    disorderly 
person  in  waiting  room. 
Houston    &  T.   C.   R.   Co.   v, 
Phillib  (Tex.),  p.  277,  vol.  28 
(5  R  R  R). 

ASSIGNMBNTS. 
See  Bonds, 

ASSISTING  PASSBNGEBS. 
See  Passengers, 

ASSUMED  DUTIES. 
See  Licensees, 

ASSUMPTION  OP  RISK. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

ATTORNEYS. 

See  Death  by    Wrongful  Act, 

Evidence    of    advances    to    in- 
jured employee  by  his  attor- 
neys, inadmissible. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.   Bailey  (Tex.),   p. 

518,  vol.  27  (4  R  R  R). 


AJSTOK^TEYQ—Continued. 

Evidence  of  injured  employee's 
consultation  with    his    attor- 
neys not  admissible. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Bailey   (Tex.),  p. 

518,  vol.  27  (4  R  R  R). 

ATTORNEY'S  FEES. 

See  Local  Assessments, 
Police  Power, 

AUTOMATIC  COUPLERS. 
See  Interstate  Commerce, 


BA.GGAGB. 

See  Carriers  of  Passengers, 

Liability  for  delay  in  landing 
passenger's  effects,  under  stip- 
ulation in  ticket  providing 
that  voyage  should  end  at 
place  of  anchorage. 
Pacific  Steam  Whaling  Co.  v, 

Grismore  (C.  C.  A.\,  p.   481, 

vol.  27  (4  R  R  R). 
SufiSciency  of  evidence  to  show 
company's     knowledge     that 
passenger's    trunk    contained 
merchandise. 
Amory     v,    Wabash    R.     Co. 

(Mich.),  p.  408,  vol.  27  (4  R 

RR). 

BAGGAGEMEN. 

See  Master  and  Servant, 

BAILEES. 

See  Carriers  of  Freight, 

BARRIERS. 

See  Master  and  Servant, 

BENEFITS. 

See  Eminent  Domain, 
Instructions, 

BILLS  OF  LADING. 

See  Carriers  of  Freight. 
Carriers  of  Goods, 
Carriers  of  Live  Stock, 
Common  Carriers, 
Connecting  Carriers, 
Police  Power, 

Admissibility    of    evidence     of 
special     agreement     to     pay 
freight  entered  into  after  de- 
livery of  bill  of  lading. 
Montpelier  &  W.  R.  R.  Co.  v, 
Macchi  (Vt.),  p.  249,  vol.  28 
(5  R  R  R). 
Constitutionality      of      statute 
making     specification     of 
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BILLS  OP  LADING-  Continued. 

weig'htB  in  bills  of  lading  con- 
clusive evidence  of  correctness. 
Missouri,  K.  &  T.  R.   Co.   v, 
Simonson  (Kan.)>  P«  940,  vol. 
25(2RRR). 
Construction. 
Texas   &  Pacific  Ry.   Co.  v, 
Reiss  (U.  S.),  p.  178,  vol.  24 
(1  R  R  R). 
Estoppel  of  plaintifP  to  assert  in- 
validity of  bill  of  lading. 
Washburn-Crosby  Co.  v.  Bos- 
ton &  A.  R.  R.    (Mass.),  p. 
794,  vol.  24  (1  R  R  R). 

Limiting  Liability. 

Absence  of  assent  to  bill  of 

lading  in  action  for   injury 

to  horses  in  transit. 

Chicago  &  N.  W.  Ry.  Co.  v. 
Calumet  Stock  I'arm  (111.), 
p.  162,  vol.  24(1  RR  R). 
Assent  to  bill  of  lading  and 

negligence,     questions     for 

jury,  in  action   for  injuries 

to  horses  in  transit. 

Chicago  &  N.  W.  Ry.  Co.  v. 
Calumet  Stock  Farm  (111.), 
p.  162,  vol.  24  (IRRR). 

Pledge,  effect  of  subsequent  de- 
livery of  bill  where  property 
had    been    seized   a^   suit    of 
pledgee's  creditor. 
Cameron  v,  Orleans  &  J.  Ry. 

Co.,    Limited  (La.),  p.  829, 

vol.  26(3  RRR). 

Rights     of     transferee     under 
Washington  statute  declaring 
bills  of  lading  to  be  negotiable 
instruments. 
First  Nat.  Bank  of  Pullman 

v.   Northern    Pac.   Ry.  Co. 

(Wash.)  p.  4,  vol.  26  (3  R  R 

R). 

Shipment    beyond     destination 

named    in,    after    arrival    at 

place  named  in  bill  of  lading. 

Missouri,  K.  &  T.  Ry.  Co.  v. 

Mazzte  (Tex.),  p.  950,  vol.  25, 

(2  R  R  R). 

Under  commercial  usage  carrier 
should  deliver  articles  only  on 
productions  of  bill  of  lading 
though  it  names  the  con- 
signee. 
First  Nat.  Bank  of  Pullman  v. 

Northern      Pac.      Ry.     Co. 

(Wash.),  p.  4,  vol.  26  (3  R  R 

R). 

BONDS. 

See  Insolvency. 

Railroad  Aid  Bonds. 


BONDS     AND     BONDHOLD- 

BBB. 

Amendment  of  South  Carolina 
statute  withdrawing  right  of 
bondholders  to  reorganize  in 
case  of  foreclosure  of  railroad 
mortgage,  except  on  condition 
of  submission  to  certain  rates 
for  transportation,  not  an  im- 
pairment of  property  rights. 
Com'r  of  Railroads  v.  Grand 

Rapids  Sl  I.  Ry.  Co.  (Mich.). 

p.  665,  vol.26  (3  RRR). 
Effect  of  equities  on  rights  of 
transferees  of  street  railway 
bonds. 
Wells  V,  Northern  Trust  Co. 

(111.),   p.    478,   vol.   25   (2  R 

RR). 
Bqui  table    assignments,     suffi- 
ciency of  evidence. 
Cushing  V,  Chapman  (Mo.),  p. 

852,  vol.  26  (3  RRR). 
Equitable  liens,    sufficiency    of 
evidence. 
Cushing  V.  Chapman  (Mo.),  p. 

852,  vol.  26  (3  R  R  R). 
Estopped  by  recitals  in  railroad 
aid  bonds,  under  laws  of  North 
Carolina. 
Board    of    Com'rs    of  Stanly 

County  V,  Coler  (C.  C.  A.), 

p.  4%,  vol.  25  (2  R  R  R). 
Estoppel  of  stockholders  to  con- 
tend that  street  railway  bonds 
are  invalid. 
Wells  V,  Northern  Trust  Co. 

(111.),  p.  478,  vol.  25  (2  R  R 

R). 

Judgment  creditor  of  railroad 
company  had  no  enforceable 
equitable  interest  in  bonds 
issued  to  other  parties,  under 
contract  with  railroad  for  ac- 
quisition of  bonds  to  be  sub- 
sequently issued. 
Cushing  V,  Chapman  (Mo.),  p. 
852,  vol.  26  (3  R  R  R) . 

Power  of  legislature  to  compel 
creditor  corporation  to  accept 
payment  of  bonds  before  ma- 
turity. 

Little  River  Tp.  v.  Board  of 
Com'rs   (Kan.),  p.  437,  vol. 

26  (3  R  R  R). 

Purchase  after  default  in  pay- 
ment of  interest. 
Central    R.    &    Bkg.    Co.    of 
Georgia  v.  Farmers*  Loan  & 
Trust  Co.  (Ga.),  p.  615,  vol. 

27  (4  R  R  R). 

Farmers*  Loan  &  Trust  Co. 
V,  Central  R.  &  Bkg.  Co.  of 
Georgia  (Ga.),  p.  615,  vol.  27 
(4  R  R  R). 
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BONDS  AND  BONDHOLDBBS 
— Continued, 

Rights  of  purchaser  from  bona 

fide  holder. 

Central  R.  &  Bkg.  Co.  of 
Georgia  v.  f^armers'  I^an  & 
Trust  Co.  (Ga.),  p.  615,  vol. 
27  (4RRR). 

Farmers*  Loan  &  Trust  Co.  v. 

Central  R.    &  Bkg.  Co.   of 

Georgia    (Ga.),  p.  615,  vol. 

27  (4  R  R  R). 

Ultra  vires  act  of  one  railroad 

company     in    guarantying 

bonds  of  defendant  no  defense 

in  action  enforcing  payment 

from  sinking  funds  in  hands 

of  trustee. 

Central  R.  &  Bkg.  Co.  of 
Georgia  v.  Farmers*  I/Oan  & 
Trust  Co.  (Ga.),  p.  615,  vol. 
27  (4  R  R  R). 

Farmers'  Loan  &  Trust  Co.  v. 
Central  R.  &  Bkg.  Co.  of 
Georgia  (Ga. ) ,  p.  615,  vol.  27 
(4RRR). 

BOUNDARIES. 

See  Right  of  Way, 

BBAKBMBN. 

See  Master  and  Servant. 
Trespassers, 

BRIDGES. 

See  Accidents  on  Track. 
Crossings, 
Evidence, 

Master  and  Servant. 
Taxation. 
Water  and  Watercourses, 

BURDEN  OP  PROOF. 

See  Carriers  of  Freight, 
Carriers  of  Passengers, 
Contributory    Negligence, 
Evidence, 
Fires, 

CABS. 

See  Interstate  Commerce. 

CAR  COUPLERS. 

See  Interstate  Cotnmerce, 

CARRIERS. 

See  Damages, 

CARRIERS  OF  FREIGHT. 

See  Carriers  of  Goods, 

Carriers  of  Live  Stock, 
Carriers  of  Mail. 
Comtnon  Carriers. 
Connecting  Carriers. 


CARRIERS     OF     FREIGHT— 
Continued. 

See  Damages, 
Evidence, 
Fires, 

Interstate  Commerce. 
Street  Railways, 

CARRIERS  OF  GOODS. 

See  Bills  of  Lading, 

Carriers  of  Live  Stock. 
Common  Carriers, 
Connecting  Carriers, 
Constitutional  Law, 
Interstate  Commerce, 
Mandatnus, 
Railroad  Commissions, 

Admissibility  of  evidence  of 
special  agreement  to  pay 
freight,  entered  into  after  de- 
livery of  bill  of  ladini?. 
Montpelier  &  W.  R.  R.  Co.  v, 
Macchi  (Vt.),p.  249,  vol.  28 
(5  R  R  R). 

Admissibility  of  evidence  that 
when  freight  was  to  be  pre- 
paid it  was  custom  to  indicate 
it  on  bill  of  lading,  though  it 
appeared  that  defendant  had 
never  before  shipped  to  pre- 
pay station. 

Montpelier  &  W.  R.  R.  Co.  v, 
Macchi  (Vt.),  p.  249,  vol.  28 
(SRRR). 

Application    of    statute    fixing 

rates  where  reorganization  by 

purchaser  at  foreclosure  sale. 

Com'r  of  Railroads  v.   Grand 

Rapids  &  I.  Ry.  Co.  (Mich.), 

p.  665,  vol.  26  (3RRR). 

Breach  of  contract  requiring  no- 
tice to  l>e  given  consignee  of 
receipt  of  wheat  at  destination 
must  be  pleaded. 
Gulf,  C.  &   S.    F.   Ry.  Co.  v. 

Darby  (Tex.),  p.    1,  vol.   26 

(3  R  R  R). 

Burden    of  proving  negligence 
on   shipper    undertaking  care 
of  stock. 
Louisville    &    N.    R.    Co.     r. 

Harned  (Ky.),  p.  115,  vol.  24 

(1  R  R  R). 

Consignee  not  estopped  from 
showing  that  goods  were  wet 
by  fact  that  his  agent  looked 
at  them  and  signed  clear  re- 
ceipt without  making  com- 
plaint. 

Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  p.  668,  vol.  26 
(3RRR). 
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Constitutionality  of  Ky.  statute 
prohibiting  carriers  from 
charging  more  for  short  than 
long  haul. 

l/ouiftville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U. 
S. ) ,  p.  118,  vol.  24  (1  R  R  R) . 
Constitutionality  of  statute  pro- 
viding penalty  for  failure  to 
pay  damages  on  freight. 
Porter  v,  Charleston  &  S.  Ry. 
Co.  (S,  Car.),  p.  657,  vol.  26 
(3RRR). 
Construction  of  contract  where 
freight  was  taken  at  carload 
rate,  though  car  was  not  filled, 
in  action  to  recover  excessive 
charges. 

Chesapeake    &  O.  Rv.  Co.  v. 
Bobbins  (Ky.),  p.  564,  vol. 
24(1RRR). 
Construction    of    state    statute 
giving  different  effect  to  simi- 
lar language  in  interstate  com- 
merce law  binding  on  supreme 
court  of  United  States. 
Louisville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U. 
S.),p.  118,  vol.24  (IRRR). 

Contract  requiring  notice  to  be 
given  consignee  of  receipt  of 
goods  at  destination  and  its 
breach  must  be  pleaded. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Darby  (Tex.),  p.  1,  vol.  26 
(3  R  R  R). 

Conversion  of  goods,  sufficiency 
of  evidence. 

Collins  V.  Illinois  Cent.  R.  Co. 
(Mo.),  p.  37,  vol.  26  (3  R 
RR). 

Conversion  of  wheat  recovered 
and  retained  by  carrier,  dur- 
ing delay  in  carriage  and  de- 
livery. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Darby  (Tex.),  p.  1,  vol.  26 
(3  R  R  R). 

Damages. 

Estoppel  of  carrier  from  recov- 
ering from  consignee  differ- 
ence between  amount  of 
charges  as  stated  by  it  to 
consignee  and  amount  which 
except  for  the  gross  negli- 
gence of  carrier's  agent 
would  have  been  stated. 
Central  R.  Co.  of  New  Jersey 

V,  MacCartney  (N.  J.),  p. 

323,  vol.  27  (4  R  R  R). 
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Hnued, 

Excessive  verdict  for  delay  in 
shipment  of  corpse. 
Louisville  &    N.  R.   Co.  v. 
Hull  (Ky.),  p.  56,  vol.  26  (3 
RRR). 
Interest  cannot  be  recovered  in 
actions  ex  delicto. 
Southern  Ry.  Co.  v.  Horner 
(Ga.),p.  47,  vol.26  (3  R  R 

R). 
Legal  interest  on  capital  in- 
vested the  proper  measure  of 
damages   for  negligence  in 
failing  to  deliver  machinery, 
and  not  special  profits  not 
claimed  in  complaint. 
Sharpe  v.  Southern  Ry.  Co. 
(N.    Car.),  p.   652,  vol.  26 
(3  RRR). 
Mental  suffering  from  delay 
in  shipment  of  corpse. 
Louisville  &  N.   R.  Co.   v. 
Hull  (Ky.),  p.  56,  vol.  26 
(3  RRR). 
Special  damages    recoverable 
under  allegation  as  to  differ- 
ence between  value  of  goods 
as   delivered    and  as    they 
should  have  been  delivered. 
Texas  &    N.   O.   R.   Co.    v, 
Bigham  (Tex.),  p.  34,  vol. 
26  (3  RRR). 
Defence  in  action  for  fraud  in 
converting  goods  where  com- 
pany   claims    goods  to   have 
been  seized  under  legal  proc- 
ess. 

Merz  V.  Chicago  &  N.  W.  Ry. 
Co.  (Minn.),  p.  931,  vol.  25 
(2  RRR). 

Delaying  shipment  to   investi- 
gate claims  of  ownership. 
Merz  V.  Chicago  A  N.  W.  Ry. 
Co.  (Minn.),  p.  931,  vol.  25 
(2  RRR). 

Delivery  to  assignee. 
Felix     V,     Brandstetter    Co. 
(Iowa),  p.  930,  vol.  25  (2  R  R 
R). 

Demurrage. 

Consulting  shipper  when  fram- 
ing demurrage  rule. 
Pennsylvania  R.  0>.  v.  Mid- 
vale   Steel   Co.    (Pa.),  p. 
777,  vol.  24  (1  R  R  R). 

Notice  to  shipper  as  to  demur- 
rage rule. 

Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.  (Pa.) ,  p.  777, 
vol.  24  (1  R  R  R). 
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Reasonableness    of    carrier's 
rule. 

Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.  (Pa.),  p.  777, 
vol.24  (1  RRR). 
Sufficiency  of  affidavit  of  de- 
fence in    action  to  recover 
demurrage. 

Pennsylvania  R.  Co.  v*  Mid- 
vale  Steel  Co.  (Pa.),  p.  777, 
vol.  24  (1  R  R  R). 
Sufficiency  of  averment  of  im- 
plied contract  for  payment 
of  demurrage. 

Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.  (Pa.),  p.  777, 
vol.24  (IRRR). 
Deviation. 
L.    A.   Marande   v.    Texas  & 
Pac.  Ry.  Co.  (U.  S.),  p.  728, 
vol.  24  (1  R  R  R). 
Discrimination    justifying     the 
issuance     of     mandamus     to 
compel     common     carrier    to 
move  and  transport  interstate 
traffic,  or  to  furnish  cars  or 
other  facilities  for    transpor- 
tation. 

United    States    v.  Norfolk    & 

W.  Ry.   Co.  (W.  Va.),  p.  19, 

vol.  26  (3  R  R  R). 

Duty  of  carrier  to  notify  owner 

where  goods  are  seized  under 

legal  process. 

Merz  V,  Chicago  &  N.  W.  Ry. 
Co.    (Minn.),  p.  931,  vol.  25 
(2  R  R  R). 
Duty  of  carrier  to  prorate  sup- 
ply of  cars  on  hand. 
United  States  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.),  p.  19,  vol. 
26  (3  R  R  R). 
Duty    to  protect   employees   of 
consignee  unloading  car. 
Ryan  v.  New  York,  N.  H.  &  H. 
R.    Co.  (N.  Y.),  p.  699,  vol. 
26  (3  R  R  R). 
Effect  of  proper  notice  by  car- 
rier   that     goods   have   been 
seized  under  legal  process. 
Merz  V,  Chicago  &  N.  W.  Ry. 
Co.  (Minn.),   p.   931,  vol.   25 
(2  R  R  R). 

Effect  of    shipping     report   on 
written  contract. 
San  Antonio  &  A.  P.  Ry.  Co. 

V,  Barnett    (Tex.),    p.    789, 

vol.  24  (1  R  R  R). 

Effect  of  state  statute,  penaliz- 
ing carrier  shipping  by  route 
other  than  that  designated  by 
the  shipper. 


CARRIERS  OF  QOODB— Con- 
tinued. 

I^we  V.  Seaboard   Air   Line 
Ry.  Co.  (S.  Car.),  p.  934,  vol. 
25(2RR  R). 
Effect    of    waybill    on    written 

contract. 

San  Antonio  &  A.  P.  Ry.  Co. 
V,   Barnett   (Tex.),    p.    789, 
vol.  24  (1  R  R  R). 
Estoppel   to  assert  invalidity  of 

bill  of  lading. 

Washburn-Crosby  Co.  v.  Bos- 
ton Sl  a.  R.  R.  (Mass.),  p. 
794,  vol.  24  (1  R  R  R). 

Evidence. 

,  Admissibility  of  e  v  i  dence 
that  expressman  receipting 
for  goods  at  depot  looked  at 
box  containing  them  and 
made  no  complaint,  in  action 
for  damage  by  water. 
Mears  v.    New   York,    etc., 

R.  Co.  (Conn.),  p.  668,  vol. 

26  (3  R  R  R). 
Declarations  of  conductor  as 
to  when    train   was  doe  at 
connecting  point. 
San  Antonio  &  A.    P.    Ry. 

Co.   V,  Barnett  (Tex.),  p. 

789,  vol.  24  (IRRR). 
Failure  to   deliver  goodbs,  ad- 
missibility of  evidence. 
Missouri,   K.    &  T.  Ry.  Co. 

Simonson    (Kan.),  p.  940, 

vol.  25  (2  RRR). 

That  carrier  sued  on  account 
of  nondelivery  of  goods  had 
never  been  paid  for  them. 
Southern  Ry.  Co.  v,  Allison 

(Ga.),  p.  909,  vol.  27  (4  R 

R  R). 

Waybills  as  declarations  in 
own  favor. 

Southern  Ry.  Co.  v.  Allison 
(Ga.),  p.  909,  vol.  27  (4  R 
RR). 

Evidence  that  defendant  had  no 
title  to  consign  goods  after 
they  were  placed  in  car  was 
admissible,  as  bearing  on 
improbability  of  defendant 
promising  to  pay  freight  on 
another's  goods. 
Montpelier  &  W.  R.  R.  Co.  v. 

Macchi   (Vt.),  p.  249,  vol.  28 

(5  R  R  R). 

Following  consignee's  directions 

as  a  defense  where  goods  were 

injured  by  cold. 

Gillett  V.   Missouri,  K.   ft  T. 

Ry.  Co.  of  Texas  (Tex.),  p. 

45,  vol.  26  (3  R  R  R). 
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tinued. 

Instructions  from  person  re- 
quired by  bill  of  lading  to  be 
notified  of  arrival  of  goods, 
but  who  was  not  in  possession 
of  bill  of  lading,  was  no  ex- 
cuse for  failure  to  deliver  with- 
in reasonable  time. 
Florida  Cent.   A  P.  R.  Co.  v. 

Berry  (Ga.),  p.  48,  vol.  28  (5 

RRR). 
Jurisdictional  amount  in  action 
against     carrier     in     federal 
court, 
Eccles  V,  Missouri   Pac.    Ry. 

Co.  (Mo.),  p.  414,  vol.   27  (4 

R  R  R). 
Jurisdiction  to  order  destruction 
of  road  and  sale  of  materials 
by  receiver  where  operation  of 
road  would  be  at  actual  loss. 
Jack  V.  Williams  (8.  Car.),  p. 

10,  vol.  26  (3  RRR). 
l/iability  for  conversion  of  wheat 
destroyed    by    unusual    storm 
during  delay  in  carriage  and 
delivery. 
Gulf,  C.   &  S.  F.  Ry.  Co.   v. 

Darbv  (Tex.),   p.    1,  vol.  26 

(3  RRR). 

I/iability  for  delay  where  clear- 
auce  of  vessel  was  prevented 
because  shipment  was  held  as 
contraband  of  war. 
Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  Co.  (N,  Y.), 
p.  562,  vol.  24  (1  R  R  R). 

Liability  for  delay  where  freight 

was  held  as  contraband  of  war. 

Farmers'  Loan  &  Trust  Co.  v. 

Northern    Pac.  Co.  (N.  Y.), 

p.  562,  vol.  24  (1  R  R  R). 

Liability  for  injury  to  adjacent 
property     from    explosion    of 
contents  of  car  during  delay  in 
delivery. 
Ft.  Worth  A  D.  C.  Ry.  Co.  v, 

Beauchamp     (Tex.),    p.    52, 

vol.  26  (3  R  R  R). 

Liability    of    carrier    as    ware- 
houseman where  it  has  refused 
to  deliver  goods. 
Frederick  v,   Louisville  &  N. 

R.   Co.  (Ala.),  p.  43,  vol.  26 

(3  R  R  R). 

Liability    of  consignee  on    ac- 
count of  freight  charges. 
Central  R.  Co.  of  New  Jersey 

V,  MacCartney    (N.    J.),   p. 

323,  vol.  27  (4  RRR). 

Liability  where    initial    carrier 
receives   fruit   in  good  condi- 
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tion,  and  delivers  to  terminal 
carrier  in  damaged  condition. 
Missouri,  K.  A  T.  Ry.    Co.  v. 

Mazzie   (Tex.),    p.   950,  vol. 

25  (2  R  R  R). 

Limiting  Liability. 

Authority  of  agent  to  ship 
goods  carries  with  it  author- 
ity to  accept  bill  of  lading 
and  enter  into  contract  limit- 
ing carrier's  liability. 
Adams  Exp.  Co.  v.  Carna- 

han(Ind.),p.  677,  vol.   26 

(3  R  R  R). 
Burden  of  proving  that  delay 
was  caused  by  carrier's  neg- 
ligence where  carrier  had 
contracted  against  liability 
for  delay  not  caused  by  neg- 
ligence. 
Anderson  v,  Atchison,  T.  & 

S.  F.  Ry.  Co.   (Mo.),  p.  42, 

voL26  (3  RRR). 
Burden  on  carrier  where  goods 
are  injured  by  water  to  show 
that  injury  was  not  due  to 
its  negligence. 
Mears  v.  New  York,  etc.,  R. 

Co.  (Conn.),  p.  668,  vol.  26 

(3  R  R  R). 

Conclusiveness  of  foreign 
judgment  regardless  of 
whether  stipulation  against 
liability  was  void  or  not 
under  laws  of  state  where 
action  is  brought. 
MacDonald  v.  Grand  Trunk 

Ry.   Co.   (N.   H.),  p.    415, 

VOL  27  (4  RRR). 

Contracts     limiting    liability 
not  measured    by    different 
rules  than    where   carriers 
are  not  parties. 
Adams  Exp.  Co..  v.   Carna- 

han  (Ind.),  p.  677,  vol.  26 

(3  R  R  R). 

Duty    to   feed    stock    during 
delay. 
Seaboard  &  R.    R.    Co.    v, 

Canthen  (Ga.),  p.  513,  vol. 

25  (2  R  R  R). 

Effect  of  contract  limiting 
liability  within  a  state  where 
goods  are  shipped  from  with- 
out, in  view  of  Interstate 
Commerce  Act  regulating 
uniform  rates,  equal  facili- 
ties, continuous  passage,  etc. 
Hughes  V,  Pennsylvania  R. 
Co.  (Pa  ),  p.  925,  vol.  25 
(2  R  R  R). 
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linued, 

Bvidence  that  person  ship- 
ping goods  was  offered  two 
modes  of  shipment,  one 
called  "  owner's  risk,"  at  a 
certain  rate,  and  the  other 
"shipper's  risk,"  and  chose 
the  former,  was  admissible. 
Mears  v.  New  York,  etc.,  R. 

Co.  (Conn.),  p.  668,  vol.  26 

(3RRR). 
Failure  to  read  contract. 
San  Antonio  &  A.   P.   Ry. 

Co.  V,  Barnett   (Tex.),   p. 

789,  vol.  24(1  RRR). 
Liability  for  failure  to  stop  in 
transit  as  affected  by  clause 
limiting  liability  to  specified 
amount. 
Rosenthal  v.  Weir  (N.   Y.), 

p.  784,  vol.  24  (1  R  R  R). 
Presumption  that  court  prop- 
erly submitted  to  jury  the 
question  of  existence  of 
agreement  as  to  value  of 
horse. 
Southern  Ry.  Co.  v.  Homer 

(Ga.),  p.  47,   VOL   26  (3   R 

RR). 
Presumption  that  freight  rate 
is  based  on  valuation. 
Adams  Exp.     <3o.    v*    Car- 

nahan  (Ind.),  p.  677,   vol. 

26  (3  R  R  R). 
Reduced   rates   as   considera- 
tion. 
Mears  v.  New  York*  etc.,  R. 

Co.  (Conn.),  p.  668,  vol.  26 

(3RRR). 
Specified  and  general  clauses 
limiting  liability. 
Texas  &  Pacific  Ry.  Co.   v. 

Callender  (U.  S.),  p.  186, 

vol.  24  (1  R  R  R). 
Stipulation  limiting  liability. 
Hughes  V.  Pa.  R.  Co.  (Pa.), 

p.  925,  voL25(2RRR). 
Upon  contract  made  in  another 
state. 
Hughes  V.  Pa.  R.  Co.  (Pa.), 

p.  925,  vol.  25  (2  R  R  R). 

Validity  of  stipulation  in   bill 

of  lading  which  shipper  has 

accepted  without  objection. 

Cau  V,  Texas  &  P.  Ry.   Co. 

(C.  C.  A),   p.   774,   voL   24 

(IRRR). 
Validity  of  contract  limiting 
liability  of  initial  carrier  of 
goods  received  for  shipment 
to  point  beyond  its  own  line. 
Chicago,  R.  I.  &  P.  Ry.  Co. 

V.  Western  Hay    &  Grain 

Co.  (Neb.),  p.  953,  vol.   25 

(2  RRR). 
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Validity  of  stipulation  in   bill 

of  lading  which  shipper  has 

accepted  without  objection. 

Charnock  v.  Texas  &  P.  Ry. 

Co.  (C.  C.  A.),  p.  776,  vol. 

24  (IRR  R). 

Negligence  in  failing  to  deliver 

car  load  of  explosives,  question 

for  jury  in  action  for  injury  to 

property  from  their  explosion. 

Ft.  Worth  A  D.  C.  Ry.  Co.  v. 

Beauchamp    (Tex.),    p.    52, 

VOL  26  (3  RRR). 

Negligence  not  inferred  from 
mere  fact  that  goods  are  wet 
while  in  carrier's  possession. 
Mears  v.  New  York,  etc,  R. 

Co.  (Conn.),   p.   668,   voL  26 

(3  R  R  R). 

Notice  of  contents  of  bill  of  lad- 
ing. 

Dunbar  v.  Charleston  &  W.  C. 
Ry.  (Do.  (S.  Car.),  p. 761,  vol. 

24  (IRR  R). 

Order  from  consignee  to  divert 
from  destination. 
Missouri,  K.   &  T.  Ry.  Co.  v, 
Mazzie   (Tex.),  p.  950,   vol. 

25  (2  R  R  R). 

Presumption  as  to  condition  of 
goods  from  recital  in  shipping 
receipt. 
Mears  v.  New  York,  etc.,  R. 

Co.  (Conn.),  p.   668,  vol.  26 

(3  R  R  R). 

Question  asked  local  carrier  a» 
to  state  of  weather  on  day  he 
carted  goods  to  plaintiff's 
house,  inadmissible  in  action 
for  damage  by  rain. 
Mears  v.  New  York,  etc,  R. 
Co.  (Conn.),  p.  668,  vol.  26 
(3  R  R  R). 

Question  for  jury,  whether  any 
damage   occurred    on    initial 
line. 
Missouri,  K.  &  T.  Ry.  Co.  v. 

Mazzie   (Tex.),  p.  950,  voL 

25  (2  R  R  R). 

Question  of  good  faith  on  part 
of  carrier  is  for  the  jury  where 
goods  are  delayed  in  shipment 
in  order  to  investigate  claima 
of  ownership. 

Merz  V.  Chicago  A  N.  W.  Ry. 
Co.  (Minn.),  p.  931,  voL  25 
(2RRR). 

Railroad  cannot  be  compelled  to 
maintain  and  operate  road  at 
actual  loss. 

Jack  V.  Williams  (S.  Car.),  p. 
10,  VOL  26  (3  RRR). 
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tinued. 

Rates  for  hard  coal  from  Duluth, 
Minnesota,  to  interior  points 
within  state  not  so  unreason- 
able as  to  constitute  a  taking* 
without  due  process  at  law. 
Minneapolis,   etc.,  R.   Co.    v. 
State  of  Minnesota  (U.   S.)> 
p.  650,  vol.  27  (4  R  R  R). 
Ratification  of  agent's  contract 
to  carry  freight. 
Nashville,  C.  &  St.  Iv.  R.  Co. 
V.  Smith  (Ala.),  p.  768,   vol. 

24  (1  R  R  R). 

Records  of  weather  bureau   as 
evidence  in  action  for  damage 
to  freight  by  rain. 
Mears  v.  New   York,  etc.,   R. 
Co.  (Conn.),  p.  668,   vol.   26 
(3  R  R  R). 
Refifulation  of  freight  rates. 
Railroad  Commission  of  Texas 
V.   Weld  (Tex.),  p.  955,  vol. 

25  (2  R  R  R). 
Regulation  of  shipping  route  by 

state  statute  when  goods  are  to 
be  shipped  from  a  foreign  state. 
Lowe  V.   Seaboard   Air  Line 

Ry.  Co.  (S.  Car.),  p.  934,  vol. 

25  (2RRR). 
Relation   and   liability  of  com- 
press company  where  stoppage 
of  cotton  in  transit  for  com- 
pression. 
Southern  Ry.  Co.   v.  Atlanta 

Nat.  Bank  (C.  C.  A.),  p.  748, 

vol.  24  (1  R  R  R). 
Rev.  St.  U.  S.,  sees.  3100,  3102, 
and  1  Supp.  Rev.  St.  U.  S. 
1891,  pp.  294,  540,  does  not  en- 
title carrier  to  subrogation  to 
lien  of  government  on  account 
of  duties  paid  by  him. 
State  V.  Bland  (Mo.),  p.  38, 

vol.  26  (3  R  R  R). 

Right  of  owner  to  sue  for  injury 
to  horse  where  his  agent  was 
named  as  both  consignor  and 
consignee  in  contract  of  ship- 
ment. 
Southern    Ry.    Co.    v,    Jones 

(Ala.),  p.   725,   vol.  24  (1   R 

RR). 

Right  of  seller  as  against 
buyer's  assignee  who  paid 
freight  and  took  possession, 
in  absence  of  fraud  or  notice  to 
carrier  to  stop  goods  in  transit. 
Felix  V.  Brandstetter  Co. 
(Iowa),  p.  930,  vol.  25  (2  R 
RR). 

Route  where  no  instructions  are 
given. 
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OABRIBRS  OF  OOOiya— Con- 
tinued, 

Glover  v.  Cape  Girardeau,  B. 

A  S.  R.  Co.  (Mo.),  p.  319,  vol. 

27(4RRR). 
Shipment    beyond     destination 
named  in  bill  of  lading. 
Missouri,  K.   &  T.  Ry.  Co.  v. 

Mazzie  (Tex.),  p.  950,  vol.  25 

(2  R  R  R). 
Shipment  over  connecting  line, 
liability  of  initial  carrier  for 
safe  carriage  over  part  of  the 
route  not  on  its  line. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Western   Hay  &  Grain  Co. 

(Neb.),  p.  953,  vol.  25   (2  R 

R  R). 
Shipper  was  not  entitled  to 
deduction  from  freight  rates 
fixed  by  railroad  commissions 
where  his  cotton  was  not  com- 
pressed in  transit. 
Galveston,  H.  &  S.  A.  Ry.  Co. 

V,   Orthwein-Fitzhugh    Cot- 
ton  Co.    (Tex.),  p.  679,  vol. 

26  (3  R  R  R). 
Shipping  receipt  as  contract. 
Mears  v.  New   York,  etc.,  R. 

Co.   (Conn.),  p.  668,  vol.  26 

(3R  RR). 
South  Carolina  statute  provid- 
ing penalty  for  failure  to  pay 
damages  on  freight  within 
sixty  days  not  unconstitutional 
as  in  violation  of  interstate 
commerce  clause  of  constitu- 
tion. 
Porter  v.  Charleston  &  S.  Ry. 

Co.  (S.  Car.),  p.  657,  vol.  26 

(3  R  R  R). 
Stoppage  in  transit. 
Felix     V.     Brandstetter     Co. 

(Iowa),  p.  930,  vol.  25  (2  R 

RR). 
Sufficiency  of  evidence  of  dam- 
ages from  delay. 
San  Antonio  &  A.  P.  Ry.  Co. 

V.  Thompson   (Tex.),  p.  783, 

vol.  24(1  RRR). 

Sufficiency  of  evidence  of  defect 
in  car  door,  in  action  for  in- 
jury to  employee  of  consignee 
unloading  car. 
Ryan  v.  New  York,  N.  H.  &  H. 

R.  Co.  (N.  Y.),  p.  699,  vol.  26 

(3  R  R  R). 

Sufficiency  of  evidence  to  raise 
presumption     of     negligence 
where  delay    in    shipment  of 
freight. 
Anderson  v,  Atchison,  T.  &  S. 

F.  Rv.  Co.  (Mo.),  p.  42,  vol. 

26  (3  RRR). 
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Through    rate  not    necessarily 
reasonable  because  it  does  not 
exceed  the  agg-regate  of  two 
reasonable  local  rates. 
Minneapolis,  etc.,   R.   Co.    v. 
State  of  Minnesota  (U.  S.), 
p.  650,  vol.  27(4  RRR). 
Through  shipment. 
Miuouri,  K.    A  T.   R.  Co.  v. 
Mazzie    (Tex.),  p.   950,  vol. 

25  (2  RRR). 

Under  count  seeking  recovery 
against  railroad  company  as 
voluntary  bailee  of  goods  de- 
stroyed before  delivery  to 
consignee,  burden  of  proof 
was  on  plaintiff  to  show  negli- 
gence alleged. 
Frederick  v.  Louisville  &  N. 

R.   Co.  (Ala.),  p.  43,  vol.  26 

(3RR  R). 
Under  Michigan  statute  provid- 
ing that  a  penalty  may  be  re- 
covered by  party  aggrieved  in 
case  of  refusal  of  carrier  to 
take  and  transport  passenger 
or  property,  the  shipper,  and 
not  a  connecting  carrier  to 
whom  freight  is  consigned,  is 
the  party  to  sue  to  recover 
penalty. 
Crosby  v,   Pere  Marquette  R. 

Co.   (Mich.),  p.  411,  vol.  27  (4 

RRR). 
Unjust    discrimination    in    dis- 
tributing    cars    among    coal 
shippers. 
United  States  v,  Norfolk  &  W. 

Ry.  Co.  (W.  Va.),  p.  19,  vol. 

26  (3  R  R  R). 

Unloading  on  railroad's  wharf 
as  delivering  to  steamship 
companies. 

Wash  burn -Crosby  Co.  v,  Bos- 
ton &   A.  R.  R.   (Mass.),  p. 

794,  vol.  24  (1  R  R  R). 
Validity  of  statute  making  speci- 
fication of  weight  in   bill  of 
lading,  conclusive  evidence  of 
correctness. 
Missouri,  K.  &  T.  Ryt  Co.  v. 

Simonson    (Kan.),    p.    940, 

vol.  25  (2  RRR). 
Waiver  of  lien  for  unpaid  freight 
charges. 
Central  R.  Co.  of  New  Jersey 

V.  MacCartney   (N.    J.),  p. 

323,  vol.  27  (4  R  R  R). 
What  constitutes  awaiting  fur- 
ther conveyances. 
Texas  &  Pacific    Ry.   Co.  v, 

Reiss  (U.  S.),  p.  178,  vol.  24 

(IRRR). 


What  is  reasonable  time  for  in- 
vestigating claims  of  owner- 
ship where  goods  are  delayed 
in  shipment  is  ordinarily  a 
question  for  the  jury. 
Merz  V.  Chicago  A  N.  W.  Ry. 
Co.  (Minn.),  p.  931,  vol.  25 
(2  R  R  R). 

Whether    action   of     Kentucky 
railroad     commission      fixing 
rates  may  be  enjoined. 
McChord  v.   C.   &  O.   R.  Co. 

(U.   S.),   p.   298,   vol.    24  (1 

RRR). 
McChord  v.  Cincinnati,  etc., 

Ry.  Co.  (U.   S.),  p.  298,  vol. 

24  (1  R  R  R). 
McChord  v.   Louisville  A  N. 

R.  Co.  (U.  S.),p.  298,  vol.24 

(IRRR). 
McChord    v.   Louisville,    etc, 

R.  Co.  (U.  S.),  p.  298,  vol.  24 

(IRRR). 
McChord  v.  Southern  R.  Co. 

(U.  S.),   p.  298,  vol.  24  (1  R 

RR). 

Whether  joinder  of  action  ex 
delicto  with  statutory  action 
constitutes  joinder  of  action 
ex  contractu  with  action  ex 
delicto. 

Southern  Ry.  Co.   v.  Homer 
(Ga.),  p.  47,  vol.  26  (3R  RR). 

Whether  Kentucky  statute  mak- 
ing recommendation  of  rail- 
road commission  condition 
precedent  to  indictment  for 
charging  unlawful  rates  was 
repealed. 
McChord  v.    C.   A  O.  R.  Co. 

(U.  S.),  p.  298,  vol.  24  (1  R 

R  R). 
McChord  v,    Cincinnati,  etc., 

Ry.  Co.  (U.  S.),  p.  298,  vol. 

24  (IRRR). 
McChord  v,  Louisville  A  N.  R. 

Co.    (U.   S.),  p.  298,  vol.  24 

(1  R  R  R). 
McChord    V.  Louisville,  etc, 

R.  Co.    (U.  S.),  p.  298,  Tol. 

24  (IRRR). 
McChord  v,   Sottthem  R.  Co. 

(U.  S.),  p.  298,  vol.  24  (1  R 

RR). 

OARRIEBS  OF  LIVE  STOCK. 

See  Carriers  of  Freight. 
Carriers  of  Goods. 
Common  Carriers. 
Connecting  Carriers. 
Interstate  Commerce. 
Shipping  Receipts. 
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Admission  of  evidence  to  show 
natttre  of  insecurity  of  pens 
under  g^eneral  allegation  as 
to  insecurity. 

Houston   &  T.  C.  Ry.  Co.  v. 

Trammell  (Tex. ),  p.  685,  vol. 

26  (3RR  R). 

Assent   to    bill    of   lading   and 

negligence,  questions  for  jury, 

in  action  for  injuries  to  horses 

in  transit. 

Chicago  &  N.   W.    R.  Co.   v. 
Calumet  Stock  Farm   (111.), 
p.   162,   vol.  24  (1  R  R  R). 
Carriers  of  live    stock  not   in- 
surers. 

Louisville    &    N.    R.    Co.    v. 

Harned   (Ky.),  p.  115,   vol. 

24  (1  R  R  R). 

Carriers  only  required  to  place 

live  stock  in  suitable  pens  in 

delivering. 

Central  Stock   Yards    Co.   v, 
Louisville  &  N.   R.   Co.    (C. 
C.  A.),   p.  259,  vol.  28  (5  R 
RR). 
Company    contracting    to    ship 
cattle  over  its  own   and  con- 
necting line  and  sued  for  injury 
occurring  on  connecting  line 
could  not  complain    of  judg- 
ment over  in  its  favor  against 
connecting  company. 
Texas  &  P.  Ry.  Co.  v,  McCarty 
(Tex.),  p.  654,   vol.  26  (3  R. 
RR). 
Competency  of  witness  to  testify 
as  to  cause  of    condition    of 
stock. 

San  Antonio  &  A.  P.  Ry.  Co. 
V.    Bamett    (Tex.),  p.  789, 
vol.24  (IRR  R). 
Competency  of  witness  to  testify 
as  to  value  of  stock. 
San  Antonio  &  A.  P.  Ry.  Co. 
V,  Barnett   (Tex.),    p.    789, 
vol.  24  (1  R  R  R). 
Contract  limiting    liability    by 
fixing    value    of    horses    not 
against  public  policy. 
Southern    Ry.    Co.   v,    Jones 
(Ala.),  p.  725,  vol.  24  (1  R  R 

R). 
Contributory  Negligence. 

Sufficiency  of  evidence. 
O'Malley  v.  Great  Northern 
Ry.   Co.   (Minn.),  p.    180, 
vol.  27  (4  RR  R). 

Damages. 

Evidence  as  to  cost  of  horse 
inadmissible  in  action  for  its 
loss. 


Galliers  v.  Chicago,  B.  &  Q. 

R.  Co.  (Iowa),  p.  28,  vol.  26 

(3  R  R  R). 

Measure  of  damages  for  failure 

to  deliver  stock  in  reasonable 

time. 

Sloop  V.Wabash  R.  Co.  (Mo.), 
p.  937,  vol.  25  (2RRR). 
Measure  of  damages  recover- 
able   against  conne  c  t  i  n  g 
carriers  for  improper   treat- 
ment of  cattle. 
Gulf,  C.  &  S.   F.  Ry.   Co.  v. 
Houghton   (Tex.),    p.  697, 
vol.  26  (3  R  R  R). 
Degree  of  care,  instruction. 
Texas  &  P.  Ry.  Co.  v,  Tribble 
(Tex.),  p.  32,  vol.  26  (3  R  R 

R). 
Delay    in    shipment,     whether 
negligent  or  not,  question  for 
jury. 
Sloop  V.  Wabash  R.  Co.  (Mo.), 

p.  937,  vol.  25  (2RRR). 
Duty  to  receive  and    carry    as 
affected  by  existence  of  void 
state  quarantine  line. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v, 

Masterson  (Tex.),  p.  764,  vol. 

24  (IRRR). 
Gross    negligence    causing  in- 
juries to  horses  in  transit. 
Chicago  A    N.   W.   R.   Co.  v, 

Calumet   Stock  Farm  (111.), 

p.  162,  vol.  24(1  RR  R). 
Liability     for     injury     to    live 
stock  depending  upon  existence 
of  negligence. 
Louisville    &    N.    R.    Co.    v, 

Wathen  (Ky.),  p.    317,    vol. 

27  (4RRR). 
Liability   for  refusal  to  receive 
and  carry,   as  afPected  by  ex- 
istence of  void   state  quaran- 
tine line. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v. 

Masterson    (Tex.),    p.    764, 

vol.  24  (1  R  R  R). 
Liability  to  separate  penalty  for 
each    animal    under   N.    Car. 
Code    providing    penalty    for 
refusing  to  ship. 
Carter  v.  Wilmington  &    W. 

R.  Co.  (N.  Car.),  p.  131,  vol. 

24  (1  R  R  R). 
Liability  where  cattle  were 
placed  in  insecure  pen  at  mid- 
night as  affected  by  plaintiff's 
refusal  to  receive  them  and 
pay  freight  charges. 
Houston  &  T.  C.    Ry.  Co.   v. 

Trammell     (Tex.),    p.    685, 

vol.  26  (3  R  R  R.) 
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Limiting  Liability. 

Absence  of  assent  to  bill  of 

lading?. 

Chicago  &N.  W.  R.  Co.  v. 
Calumet  Stock  Farm  (Ill.)> 
p.  162,  vol.  24  (1  R  R  R). 

A  common  carrier  cannot, 
even  in  part,  exempt  itself 
from  liability  for  injury 
from  negligence,  even  in 
consideration  of  lower  tariff. 
Normile  v.  Oregon  R.  &  Nav. 

Co.  (Ore.),  p.  306,  vol.  28 

(5RRR). 

Agreement  as  to  value  of 
stock. 

Normile  v.  Oregon  R.  &  Nav. 
Co.  (Ore.),  p.  306,  vol.  28 
(SRRR). 

Contract  limiting  liability  by 
fixing  value  of    horse    not 
against  public  policy. 
Southern  Ry.   Co.   v.  Jones 

(Ala.),     p.     725,    vol.     24 

(1  R  R  R). 

Duty  to  feed  stock  during  de- 
lay. 
Seaboard    &    R.   R.  Co.   v. 

Cauthen  (Ga.),  p.  513,  vol. 

25(2RRR). 

Failure  to  read  contract. 
San  Antonio  &  A.   P.    Ry. 
Co.  V,   Barnett  (Tex.),  p. 
789,  vol.  24  (IRRR). 

Ivimiting    liability,   presump- 
tion that  question  was  prop- 
erly submitted  to  the  jury. 
Southern  Ry.  Co.  v.  Homer 

(Ga.),  p.  47,  vol.  26  (3  R 

RR). 

Parol  evidence  to  vary  written 
contract. 
O'Malley  v.  Great  Northern 

Ry.  Co.    (Minn.),  p.   180, 

vol.  27  (4  R  R  R). 

Plaintiff,  having  sued  defend- 
ant as  common  carrier,  on 
its  common-law  liability, 
and  a  valid  contract  limiting 
its  liability  to  a  stipulated 
value  appearing,  there  is  a 
fatal  variance. 
Normile  v,  Oregon  R.  &  Nav. 

Co.  (Ore.),  p.   306,  voL  28 

(5RRR). 

Power  to  limit  liability. 
O'Malley  v.  Great  Northern 
Ry.   Co.    (Minn.),   p.    180, 
vol.  27  (4RRR). 


CARRIBRS  OF  LIVB  STOCK 
— Continued. 

Reduced  rates  as  considera- 
tion. 

Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  p.  668,  vol.  26 
(3  R  R  R). 
Shipper  agreeing  to  care  for 
stock. 

Chicago,    etc.,    R.    Co.    v. 
Schuldt  (Neb.),  p.  584,  vol. 
28  (5  R  R  R). 
Whether  stipulation  was  rea- 
sonable. 

O'Malley  v.  Great  Northern 

Ry.    Co.    (Minn.),  p.  180, 

vol.  27  (4  R  R  R). 

Negligence  question  for  jury  in 

action  for  injury  to  race  horse 

in  transit. 

Ivouisville  &  N.  R.  Co.  v. 
Harned  (Ky.),  p.  115,  vol.  24 
(IRRR). 

Negligence,    sufficiency  of  evi- 
dence. 
O'Malley  v.    Great    Northern 

Ry.  Co.  (Minn.),  p.   180,  vol. 

27  (4RRR). 

Notice    of    injury,    validity  of 
stipulation. 
Southern    Ry.  Co.  v,  Adams 

(Ga.),   p.    912,  vol.  27   (4  R 

RR). 

Notwithstanding  stipulation  in 
bill  of  lading  that  shipper  shall 
unload  stock,  carrier  undertak- 
ing to  do  this  without  notice  to 
shipper  is  liable  for  negligence 
therein. 

Normile  v,  Oregon  R.  &  Nav. 
Co.  (Ore.),  p.  306,  voL  28 
(5RRR). 

Opinion  evidence  as  to  injury  to 
cattle  in  transit. 
St.  Ivouis,  I.  M.  &  S.  Ry.  Co. 
V.Jacobs  (Ark.),  p.  314,  vol. 
27(4RRR). 

Plaintiff,  having  sued  defendant 
on  its  liability  as  a  common 
carrier,  cannot  recover  on  its 
liability  as  warehouseman. 
Normile  v.  Oregon  R.  &  Nav. 

Co.    (Ore.),    p.  306,  vol.  28 

(5  R  R  R). 

Railway  company  contracting 
to  ship  cattle  from  its  own  and 
connecting  line  to  certain 
point  was  liable  for  injury  oc- 
curring on  connecting  line. 
Texas  St  P.  Ry.  Co.  v.  McCarty 
(Tex.),  p.  654,  vol.  26  (3  R 
RR). 
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Raising'    new  issue   by  amend- 
ment,   in    action  for  loss  of 
horse  in  transit. 
Galliers  v,  Chicagfo,  B.   &  Q. 

R.  Co.  (Iowa),  p.  28,   vol.  26 

(3RRR). 
Right  of  owner  to  sue  for  injury 
to  horse  where  his  agent  was 
named  as  both  consignor  and 
consignee  in  contract  of  ship- 
ment. 
Southern    Ry.    Co.    v*   Jones 

(Ala.),  p.  725,  vol.  24  (1  R  R 

R). 
Right  to  prove  gross  negligence 
under  allegations  of  wilfulness 
and  recklessness. 
Chicago  &N.  W.   Ry.   Co.   v, 

Calumet  Stock  Farm    (111.), 

p.  162,  vol.  24  (1  R  R  R). 
Shipper  cannot  complain   of  in- 
jury to  stock  due  to  his  own 
negligence  in  caring  for  them. 
Chicago,  etc.,  R.  Co.  v.  Schuldt 

(Neb.),  p.  584,   vol.   28   (5  R 

RR). 
Striking  out  allegation    as    to 
cost  of  horse,  in  action  for  its 
loss. 
Galliers  v,  Chicago,  B.   &  Q. 

R.  Co.  (Iowa),  p.  28,  vol.  26 

(3RRR). 
Sufficiency  of  evidence  in  action 
for    injury    to    live    stock  in 
transit. 
Susong-  V,  Florida  Cent.  &  P. 

R.  Co.  (Ga.),  p.   48,   vol.   26 

(3  R  R  R). 
"Sufficiency  of  evidence  of  wilful- 
ness and  recklessness  in  action 
for  injuries  to  live  stock   in 
transit. 
Chicago  &  N.  W.  Ry.  Co.  v, 

Calumet  Stock  Farm    (111.), 

p.  162,  vol.  24  (1  R  R  R). 
•Sufficiency  of  evidence  to  show 
that  plaintiff  was  not  obliged 
to  receive  cattle  reaching 
their  destination  at  midnight 
and  put  in  an  insecure  p^n, 
although  plaintiff  did  not  have 
money  with  him  for  freight 
charges. 
Houston   &  T.  C.   Ry.  Co.  v. 

Trammell  (Tex.),  p.  685,  vol. 

26  (3RRR). 
Sufficiency  of  evidence  to  show 
that  pneumonia  resulted  from 
injuries  received  by  cattle  in 
transit, 
lyouisville    &    N.    R.    Co.    v. 

Wathen  (Ky.),  p.  317,  vol.  27 

(4  R  R  R). 


Through    rate    not    necessarily 
reasonable  because  it  does  not 
exceed  the  aggregate  of  two 
reasonable  local  rates. 
Minneapolis,  etc.,    R.   Co.  v. 

State  of  Minnesota  (U.  S.), 

p.  650.  vol.  27  (4  R  R  R) . 
Validity    of     state    quarantine 
line  not  identical  with  federal 
line,    as    required    by    Texas 
statute. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v. 

Masterson    (Tex.),    p.     764, 

vol.24  (IRR  R). 
Waiver  of  condition  requiring 
written    notice    of   claim    for 
injury  to  live  stock. 
St.  Ivouis,  I.  M.  &  S.  Ry.  Co. 

V,  Jacobs  (Ark.),  p.  314.  vol. 

27  (4RRR). 
Weight  of  evidence  as  to  value 
of  stock 
Louisville    &    N.    R.    Co.    v, 

Hamed  (Ky.),  p.  115,  vol.  24 

(IRR  R). 
Whether  carrier's  liability  as 
such  has  ceased  when  it  un- 
loaded a  mule,  and  secured  it 
only  to  a  light  plow,  painted 
red,  is  a  question  for  the  jury. 
Normile  v.  Oregon  R.  &  Nav. 

Co.  (Ore.),  p.  306,  vol.  28  (5 

RRR). 

CARRIERS  OF  MAIL. 

Degree  of  care. 
German  St.  Bk.  v.  Minneapolis, 
etc.,  Ry.  Co.  (Minn.),  p.  769, 
vol.24  (IRRR). 

Liability  to  addressee  for  loss  of 

package. 

German  St.  Bk.  v.  Minneapo- 
lis, etc.,  Ry.  Co.  (Minn.), 
p.  769,  vol.  24  (1  R  R  R). 

Sufficiency  of  complaint  in  action 

for  loss  of  package. 

German  St.  Bk.  v,  Minneapo- 
lis, etc.,  Ry.  Co.  (Minn.),  p. 
769,  vol.  24  (IRRR). 

CARRIERS     OF     P  A  S  S  E  N- 
GERS. 

See  Accident  Insurance. 

Action     for      Death      by 

Wronzful  Act, 
Bagf^age, 
Common  Carriers, 
Damages, 
Grants, 
Leases  and  /Running  Pow^ 

ers. 
Negligence, 
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See  New  Trial. 

Personal  Injuries. 
SteUions  and  Depots. 
Street  Railways, 
Tickets  and  Fares. 
Trespassers. 

Absence  of  statutory  number  of 
brakemen,  question  for  jury. 
Comerford  v.  New  York,   etc., 

R.  Co.  (Mass.),  p.  130,  vol. 26 

(3RRR). 

Absolute  duty  of   company    to 

protect  prospective  passeng'er 

from  insults  of  station  ag^ent. 

St.    Louis,    etc.,    Ry.    Co.   v. 

Wilson  (Ark.),  p.  793,  vol.  26 

(3  R  R  R). 
Acceptance  of  Nebraska  statute 
creating^  liability  for  injury  to 
passengers  in  the  absence  of 
contributory  negligence  as  a 
condition  of  act  of  incorpora- 
tion. 
Chicago.  R.  I.  &  P.  Ry.  Co.  v. 

Zernecke  (U.  S.),  p.  170,  vol. 

25  (2  R  R  R). 
Accommodations  for  passengers 
on  steamships. 
Pacific  Steam  Whiiling  Co.   v. 

Grismore  (C.  C.  A.),  p.  481, 

vol.  27  (4  R  R  R). 
Allegations  as  to  cause  of  acci- 
dent to  passenger  rendered  im- 
material by  admission  of  the 
establishment  of  prima  facie 
case. 
McNeill  V.  Durham  &  C.  R.  Co. 

(N.  Car.),  p.  707,  vol.  26  (3  R 

RR). 
Any  limitation  of  liability 
prevented  by  Nebraska  statute 
creating  liability  for  any  in- 
jury to  passenger  except  where 
occasioned  by  his  own  crimi- 
nal negligence  or  by  his  vio- 
lation of  some  express  rule  or 
regulation  of  carrier. 
Chicago,  R.  I.  &  P.  R.  Co.   v. 

Hambel  (Neb.),  p.   167,  vol. 

25  (2  R  R  R). 
Application  of  Arkansas  statute 
prescribing  method  of  making 
up  passenger  trains. 
Prescott  &  N.  W.  Ry.  Co.  v. 

Smith  (Ark.),  p.  809,  vol.  26 

(3RRR). 

Application  of  Massachusetts 
statute  authorizing  construc- 
tion of  union  station  in  Boston. 
Peabody    v,  Boston   &  P.   R. 

Corp.  (Mass.),  p.  822,  vol.  24 

(IRRR). 


O  ARBIBRS  OF  P  ASSENaBB8 
— Continued. 

A  railroad    company  liable  to 
passenger    for     unwarranted 
assault  by  conductor. 
St.   Louis  S.   W.  Ry.  Co.  of 

Texas  v.  Johnson  (Tex.),  p. 

174,  vol.  27  (4  R  R  R). 
Assumption  of  risk  by  passenger 
riding  on  freight  train. 
Erwin  v.  Kansas,  Ft.  S.  &  M. 

Ry.  Co.  (Mo.),  p.  148,  vol.27 

(4  R  R  R). 
Southern  Ry.  Co.  v.  Crowder 

(Ala.),  p.  70,  vol.  24  (1  R  R  R). 
Assumption  of  risk    of    riding 
upon  mixed  trains. 
Symonds  v.  Minneapolis  &  St 

L.  Ry.  Co.  (Minn.),  p.  605, 

vol.28(5RRR). 
Assumption  of  risk  of  standinfr 
on  side  steps  of  open  street 
car. 
WoodrofFe  v.  Roxborongh,  C. 

H.  &  N.   Ry.  Co.   (Pa.),  P- 

186,  vol.  25  (2RRR). 
Assumption  of  risk  where  per- 
son rides  ou  free  pass. 
Duncan  v.  Maine  Cent.  R.  Co. 

(Me.),  p.  104,  vol.  25  (2RR 

R). 
Authority  of  conductor  to  arrest 
disorderly  passenger. 
Loggins  V,  Southern  Rv.  (S. 
Car.),  p.  400,  vol.  27  (4  RR 

R). 
Burden  of  proof  where  defend- 
ant   company    admitted   that 
plaintiff  was  entitled  to  actual 
damages. 
Louisville    &     N.    R.   Ca  v. 

Champion  (Ky.)»  p.  732,  vol. 

26(3RRR). 
Burden  of  proving  freedom  from 
negligence. 
Le  Blanc  v.   Sweet  (La.),  p. 

243,  vol.  25  (2  R  R  R). 

Burden     of     proving    liability 

where  passenger  was  injured 

by  reason  of  unsafe  approaches 

to  union  depot. 

.Herrman    v.    Great  Northern 

Ry.  Co.  (Wash.),  p.  154,  vol. 

27  (4RRR). 

Burden  of  proving  that  plaintiif 
was  injured. 
Louisville  &  N.  R.  Co.  v.  Mc- 

Clain  (Ky.),  p.  95,  vol.25  (2 

RRR). 
Care  due  passenger  on  freight 
train. 
Southern  Ry.  Co.  v.  Crowder 

(Ala.),  p.  70,  vol.  24  (IRR 

R). 
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OARBIBRS  OF  PABSBNaBBS 
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Care    required    in  keeping  car 
steps  and  platform  free  from 
ice  and  snow. 
Herl>ert  v.  St.  Paul  City  Ry. 

Co.  (Minn.),  p.   152,  vol.  26 

(3RRR). 
Care  required  in  receiving'  and 
discharg-ing    passengers,     in- 
structions. 
Southern  Ry.  Co.  v.  Roebuck 

(Ala.),  p.  204,  vol.  25  (2  R R 

R). 
Carrier  liable  for  injury  caused 
by  gross  negligence  although 
there  was  contributory  negli- 
gence. 
Barker  v.  Ohio  River  R.   Co. 

(W.  Va.),  p.  132,  vol.  27  (4  R 

RR). 
Carrier  not  deprived  of  its  prop- 
erty without  due  process  of 
law  by  Nebraska  statute  cre- 
ating liability  for  any  injury 
to  passenger  not  occasioned 
by  his  own  criminal  negli- 
gence or  violation  of  some  rule 
of  the  company. 
Chicago,  R.  I.  &  P.  Rv.  Co.  v. 

Eaton  (U.  S.),  p.  175,  vol.25 

(2RRR). 
Carrier  under  no  duty  to  passen- 
ger to  keep  in  safe  condition 
depot  platform  used  exclusively 
for  freight. 
Houston,  E.  &  W.  T.  Ry.  Co.  v. 

Grubbs  (Tex.),  p.  754,  vol.  26 

(3RRR). 
Company  cannot  be  compelled  to 
operate  road  at  actual  loss. 
Jack  V.  Williams  (S.  Car.),  p. 

10,  vol.  26  (3  R  R  R). 
Compliance  with  Kentucky  stat- 
ute requiring  the  running  of 
passenger  trains. 
Commonwealth  v.  Louisville  & 

N.  R.  Co.  (Ky.),  p.  225,  vol. 

25(2RRR). 
Concurring    negligence    of   two 
carriers    where    passenger 
boarded  wrong  train. 
Newcomb  v.  New  York  Cent. 

&  H.  R.  R.  Co.   (Mo.),  p.  883, 

vol.  27  (4  R  R  R). 
Constitutionality  of  statute  of 
Nebraska  creating  liability  for 
any  injury  to  passengers  ex- 
cept where  occasioned  by  his 
own  criminal  negligence  or 
violation  of  some  express  rule 
or  regulation  of  carrier. 
Chicago,  R.  I.  A  P.  R.  Co.  v. 

Hambel  (Neb.), p.  167,  vol.  25 

(2  R  R  R). 


C  ARBIEBS  OF  PASSBNGBRS 
— Continued, 

Constitutionality  of  statute  of 
Nebraska  creating  liability  for 
any  injury  to  passengers  not 
occasioned  by  his  own  criminal 
negligence  or  violation  of  some 
rule  of  the  company. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Eaton  (U.  S.),  p.  175,  vol.  25 
(2  R  R  R). 

Constitutionality  of  statute  pro- 
hibiting sale  of  passes. 
Allardt  v.  People  (111.),  p.  674, 
vol.  27  (4  R  R  R). 

Construction  of  Kentucky  stat- 
ute requiring  railroads  to  run 
at  least  one  passenger    train 
each  way  except  on  Sunday. 
Commonwealth    v»    Louisville 

&  N.   R.  Co.    (Ky.),  p.    225, 

vol.  25  (2  R  R  R). 

Contributory  Negligence. 

Bishop  v.  Southern  Ry.  (S. 
Car.),  p.  748,  vol.  27  (4  R 
RR). 

Alighting  at  other  places  than 
station,  insufiBciency  of  evi- 
dence. 
St.   Louis,  etc.,  Ry.  Co.   v, 

Farr  (Ark.),  p.  762,  vol.  26 

(3  R  R  R). 
Alighting  from  moving  car. 
Bctts  V.  Wilmington  City  Ry. 

Co.  (Del.),  p.  602,  vol.  28  (5 

RRR). 
Brown  v»  New  York,  N.  H. 

&  H.  R.  Co.  (Mass.),  p.  143, 

vol.  26  (3  RRR). 
Pence    v.    Wabash    R.    Co. 

(Iowa),  p.  77,  vol.  26  (3  R 

RR). 
Alighting  from  moving  car  in 
obedience    to     direction    of 
employee. 
Pence    v,    Wabash    R.    Co. 

(Iowa),  p.  77,  vol.  26  (3  R 

RR). 

Alighting    from  moving    car, 
question  for  jury. 
Comerford  v.  New  York,  etc., 

R.  Co.  (Mass.),  p.  130,  vol. 

26  (3  RRR). 

Alighting  from  moving  train. 
Blakney  v.  Seattle  Electric 

Co.  (Wash.),  p.  128,  vol.  27 

(4  R  R  R). 
La  Pointe  v,    Boston,    etc., 

R.  R.  (Mass.),  p.  464,  vol. 

28  (5  R  R  R). 
Lindsay  v.  Southern  Ry.  Co. 

(Ga.),  p.   748,  vol.  26  (3  R 

RR). 
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Alightiog  on  side  of  platform. 
Owen  V.  Washing-ton  &  C.  R. 

Ry.   Co.    (Wash.),    p.   667, 

vol.  27  (4  R  R  R). 
Allegation  as  to  necessity  of 
plaintiff    to    leave    moving 
street  car. 
Selma    Street    &    Suburban 

Ry.  Co.  V.  Owen  (Ala.),  p. 

97,  vol.  25  (2  R  R  R). 
Attempting  to  ride  without 
ticket  on  later  train  after  be- 
ing expelled  for  exercising 
stop-over  privilege,  where 
ticket  had  been  improperly 
taken  up. 
Scofield  V,  Pennsylvania  Co. 

(C.  C.  A.),  p.  193,  vol.  25  (2 

RRR). 
Boarding  moving  street  car. 
Birmingham  Ry.  A  Electric 

Co.   V,  Brannon  (Ala.),  p. 

154,  vol.  25  (2  R  R  R) . 

Boarding  moving  train. 
Pence    v.    Wabash    R.    Co. 
do  way,  p.  77,  vol.  26  (3  R 
RR). 

Boarding  moving  train  in  obe- 
dience   to   direction   of  em- 
ployee. 
Pence    v,    Wabash    R.    Co. 

(Iowa),  p.  77,  vol.  26  (3  R 

RR). 

Boy  assisting  passenger  jump- 
ing from  moving  train. 
Oxsher  v.  Houston,  E.  &  W. 

T.   Ry.  Co.  (Tex.),  p.  727, 

vol.  26  (3  R  R  R). 

Boy    assisting    passenger    to 
board  train  getting  off  after 
starting  of  train. 
Oxsher  v,  Houston,  K.  &  W. 

T.   Ry.  Co.    (Tex.),  p.  727, 

vol.  26  (3  R  R  R). 

Boy  sixteen  years  of  age  not 
incapable  of  sufficient  discre- 
tion to  avoid  extending  part 
of  person  beyond  car  line. 
Benedict   v.   Minneapolis    & 

St.  L.  R.  Co.    (Minn.),   p. 

701,  vol.  26  (3RR  R). 

Burden  of  proving  due  care  on 
plaintiff  in  action  for  injury 
to  passenger  caused  by 
alighting  from  moving  car. 
Brown  v.   New  York,  N.  H. 

&  H.  R.  Co.  (Mass.).  p.  143, 

vol.  26  (3  R  R  R). 

Burden  of  proving  negligence 
of  plaintiff  where  it  is  denied 


OABBIEBS  OF  PASSENGERS 
— Continued, 

that  she  was  a  passenger. 
I^uisville  &  N.  R.  Co.  v, 

Harmon  (Ky.),  p.   76,  vol. 

24(1  RRR). 

Care  required  of  passenger. 
Barker  v,  Ohio  River  R.  Co. 

(W.    Va.),   p.   132,  vol.  27 

(4  RRR). 
Clerc    V.    Morgan's    Irouisi- 

ana  &  T.  R.  Co.  (La.),  p. 

690,  vol.  27  (4  R  R  R). 

Care  required  of  street  railway 
passengers. 
Davis    V.    Paducah    Ry.   & 

Light  Co.    (Ky.),    p.  684. 

vol.  27  (4  R  R  R). 

Constitutionality  of  Nebraska 
statute  creating  liability  for 
any     injury    to    passengers 
not  caused  by  his  own  crimi- 
nal negligence  or  violation 
of  some  rule  of  the  company. 
Chicago,  R.  I.  &  P.  Ry.  Co. 
V,  Hambel    (Xeb.),  p.  167, 
vol.25  (2  RRR). 
Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Zernecke  (U.  S.),  p.  170, 
vol.25  (2RR  R). 

Defendant  could  not   urge  in 
supreme  court     that   plain- 
tiff's act  in  alighting  from 
moving  car  was  negligence 
per  se  where  it  had  requested 
court  to  instruct  jury  to  con- 
sider such  conduct. 
Chicago  Terminal  Transfer 
R.     Co.      V.     Schmellinc 
(111.),  p.  298,  vol.  28  (5  R  R 
R). 

Drunken  passenger  trying  to 
board    moving    train    after 
ejection. 
Chesapeake  &  O.  Ry.  Co.  v. 

Saulsberry    (Ky.),  p.    84, 

vol.  25  (2  R  R  R). 

Effect  of  contributory  negli- 
gence which  was  proximate 
cause  of  injury. 
Georgia  Southern   &  F.  R. 

Co.  V.  Cartledge  (Ga.),  p. 

271,  vol.  28  (5  R  R  R). 

Error  in  refusing  defendant's 
motion  for  new  trial  where 
evidence  was  insufficient  to 
show  negligence,  where  pas- 
senger was  injured  while 
alighting  from  street  car. 
Birmingham  Ry.,  Light  St 
Power  Co.  v.  Owens  (Ala.), 
p.  297,  vol.  28  (5  R  R  R). 
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O  ABRIBRS  OF  P  ASSBNGEBS 
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Bxtending^  head  from  car  win- 
dow. 

Flvnn  V.  Consolidated  Trac- 
tion Co.    (N.  J.),  p.   688, 

vol.  27  (4  R  R  R). 
Knauss  v.   Lake  Erie  &  W. 

R.  Co.    (Ind.),  p.  170,  vol. 

27  (4  R  R  R). 
Failure  to  look  and  listen  be- 
fore crossing  track  to  board 
car. 
Chicago  Sl  E.   I.  R.  Co.  v. 

Huston   (Ill.)>  P*  141,  vol. 

26(3RRR). 
Failure  to  take  seat. 
Farnon   v.   Boston  &  A.  R. 

Co.  (Mass.),  p.  95,  vol.  24 

(1  R  R  R). 
In  boarding-  street  car, 
Birminf^ham  Rj.  &  Electric 

Co.   V.  Brannon  (Ala.),  p. 

154,  vol.  25  (2  R  R  R). 
Instruction. 
Davis    V.    Paducah    Ry.    Sl 

Liffht  Co.    (Ky.),    p.  684, 

vol.  27  (4  R  R  R). 
Insufficiency      of      alleg-ation 
that     plaintiff     could    have 
seen   obstruction  before  he 
alighted. 

Montgomery  St.  Ry.  v.  Ma- 
son  (Ala.),  p.   316,  vol.  28 

(5  R  R  R). 

Jumping  from  moving  car  to 
avoid  apparent  danger. 
Selma    Street   Sl  Suburban 

Ry.  Co.  V,  Owen  (Ala.),  p. 

97,  vol.  25(2RRR). 

Jumping  from    moving  street 
car  to  avoid  dangers. 
Selma   Street   Sl    Suburban 

Ry.  Co.  V.  Owen  (Ala.),  p. 

97,  vol.  25(2  RRR). 

Jumping   from    moving  train 
after  being  carried  beyond 
destination. 
Chicago.   B.  &  Q.  R.  Co.  v, 

Martelle     (Neb.),    p.    872, 

vol.  27  (4  RRR). 

Jumping  from  side  door  of  car 

instead  of  leaving  by  steps. 

Missouri,  K.  &  T.  Ry.  Co.  of 

Texas    v.    Hay  Ctex.),  p. 

122,  vol.  25  (2  R  R  R). 

Jumping  on  greasy  platform. 
Newcomb  v.  New  York  Cent. 
&  H.   R.    R.  Co.    (Mo.),  p. 
883,  vol.  27  (4  R  R  R). 

leaving  car  for  some  purpose 
not  incident  to  journey. 
Chicago,    etc.,    Ry.    Co.    v. 


OARBIEBS  OF  PASSENGBBS 
— Continued » 

Sattler  (Neb.),  p.  688,  vol. 

26  (3  R  R  R). 

Merely    stepping     back     into 
hole  in  platform. 
Barker  z/.  Ohio  River  R.  Co. 

(W.    Va.),  p.  132,    vol.  27 

(4  R  R  R). 
Necessity  of  passenger  to  leave 
moving   car,    instruction 
erroneous  for  requiring  ab- 
solute necessity. 
United  Rys.  &  Elec.  Co.  of 

Baltimore    v»    Beidelman 

(Md),  p.  662,  vol.  27    (4R 

RR). 
Negligence  and    contributory 
negligence. 
Doolittle    V.    Southern    Ry. 

Co.  (S.  Car.),  p.  105,  vol. 

24  (1  R  R  R). 

Knauss  v,  Lake  Erie  Sl  W. 
R.  Co.  (Ind.),  p.  170,  vol. 

27  (4  R  R  R). 

Negligence  per  se  in  alighting 
from  moving  train. 
Walters  v.  Chicago  Sl  N.  W. 
Ry.  Co.  (Wis.),  p.  237,  vol. 

25  (2  R  R  R). 

Negro  compelled  to    ride    on 
platform  of  crowded  car  in 
excursion  train. 
Williams  v»  International  & 

G.  N.  R.  Co.  (Tex.),  p.  778, 

vol.  26  (3  R  R  R). 

No  defense  where  there  was 
gross  negligence. 
Barker  v.  Ohio  River  R.  Co. 

(W.  Va.),p.  132,  vol.27  (4 

RRR). 

Passenger  alighting  from 
moving  train  at  invitation 
of  conductor  was  not  guilty 
of  contributory  negligence. 
Johnson  v.  Atlantic  &  N.  C. 

R.   Co.    (N.   Car.),  p.   770, 

vol.  26  (3  R  R  R). 

Passenger  alighting  from 
street  car,  passing  around  it, 
and  stepping  on  other  track 
without  looking. 
Bass  V.  Norfolk  Ry.  &  Light 
Co.  (Va.),  p.  194,  vol.  24 
(1  R  R  R). 

Passenger  not  deprived  of 
right  of  visiting  dining  car 
by  his  knowledge  of  exist- 
ence  of  an  unvestibuled 
sleeper  in  train. 
Northern    Pac.   Ry.    Co.   v, 

Adams  (C.  C.  A.),   p.   734, 

vol.  26  (3  RRR). 
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Passenger  riding  on  platform 
of  caboose  to  avoid  danger. 
Prescott  Sl  N.  W.  Rt.  Co.  v. 

Smith   (Ark.),  p.  809,  vol. 

26  (3  R  R  R). 
Prima  facie  case  of  contribu- 
tory negligence  not  estab- 
lished by  evidence  of  misstep 
of  passenger  while  alight- 
ing. 

Texas  &  P.  Ry.  Co.  v.  Gard- 
ner (C.  C.  A.),  p.  759,  vol. 

26(3RRR). 
Prospective   passenger  cross- 
ing in  front  of  street  rail- 
way car. 
Gilliland  v,  Middlesex  &  S. 

Traction  Co.  (N.  J.),  p.  406, 

vol.  27(4  RRR). 
Question  for  jury  where  train 
was  suddenly  started  while 
passenger       attempted     t  o 
alight. 
Walters  v,  Chicago  &  N.  W. 

Ry.  Co.  (Wis.),  p.  237,  vol. 

25  (2  RRR). 

Riding    with  part  of   person 
extended  beyond  car  line. 
Benedict  v.   Minneapolis  & 

St.  L.  R.  Co.  (Minn.),  p. 

701,  vol.  26  (3  R  R  R). 

Riding  with  part  of  person 
extended  beyond  car  line  as 
affected  by  fact  that  cars 
were  overcrowded  and  pas- 
senger was  required  to  ride 
on  platform. 
Benedict  v.  Minneapolis  & 

St.  L.  R.  Co.  (Minn.),  p. 

701,  vol.  26  (3  R  R  R). 

Right  of  passenger  to  rely  on 
care    and    watchfulness    of 
carrier. 
Clerc  V,  Morgan's  L#ouisiana 

&  T.  R.  Co.  (La.),  p.  690, 

vol.27  (4  RRR). 

Standing  on  platform  of  mov- 
ing car,  not  per  se. 
Doolittle    V.    Southern    Ry. 

Co.  (S.  Car.),  p.  105,  vol. 

24  (IRRR). 

Standing  on  platform  of  mov- 
ing car,  question  for  jury, 
St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.   Ball    (Tex.),  p. 
187,  vol.  25  (2  RRR). 

Standing  on  platform  steps  of 
moving  car. 
Southern  Ry.  Co.  v.  Roebuck 

(Ala.),  p.  204,  vol.  25  (2  R. 

RR). 


Standing  on  side  steps  of  open 
street  car. 
Woodroffe    v.    Roxborough, 

C.  H.  &  N.  Ry.  Co.    (Pa.), 

p.  186,  vol.  25  (2  RRR). 
Standing  on  steps   of   street 
car. 
Baltimore  Consol.  Ry.  Co.  v. 

Foreman    (Md.).    p.    182, 

vol.  25  (2  RRR). 
Statute  of  Nebraska  creating- 
liability  for  any  injury  to 
passenger  not  occasioned  by 
his  own  criminal  negligence 
or  violation  of  some  rule  of 
the  company. 
Chicago,  R.  L  &.  P.  Ry.  Co. 

Co.  V.  Baton  (U.   S.),  p. 

175,  vol.  25  (2  R  R  R) . 
Chicago,  R.  I.  &  P.  R.  Co. 

V.  Hambel  (Neb.)>  p«    167» 

vol.25  (2  RRR). 
Stepping  from  moving  car. 
Campbell    v,    Los    Angeles 

Ry.  Co.  (Cal.),  p.  85,  vol. 

24  (IRRR). 
Pittsburgh,  C,  C.  &  St.  L. 

Ry.  Co.  V.  Gray  (Ind.),  p. 

120,  vol.  27  (4  R  R  R) . 
Sudden  starting  of  car  after 
passenger  had  reached  plat- 
form, at  direction  of  con- 
ductor, for  the  purpose  of 
alighting. 
Smalley  v.  Detroit  &  M.  Ry. 

Co.  (Mich.),  p.  618,  vol.  28 

(5  R  R  R). 
Sufficiency  of  allegation  that 
collision  was  imminent  when 
passenger  jumped  from 
moving  street  car  to  avoid 
danger. 
Selma  Street    &    Suburban 

Ry.  Co.  V,  Owen  (Ala.),  p. 

97,  vol.  25  (2  R  R  R). 

Sufficiency  of  evidence  of  con- 
tributory negligence  where 
passenger's  projecting  arm 
was  struck  by  car  on  switch 
track. 

Clerc  V,  Morgan's  Louisiana 
Sl  T.  R.  Co.  (La.),  p.  690, 
vol.  27  (4  R  R  R). 

Sufficiency  of  evidence  to 
show  contributory  negli- 
gence of  youth  sixteen  years 
of  age  riding  with  head  ex- 
tended from  sides  of  moving 
train. 
Benedict  v,   Minneapolis  8c 

St.   L.  R.  Co.  (Minn.),  p. 

701,  vol.  26  (3  RRR). 
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SuflBciency  of  evidence  to  show 
that  passeng^er  was  standiag' 
on  platform  of  moving^  car 
by  invitation  of  conductor. 
St.  Louis  S.  W.  Ry.  Co.   of 

Texas  v.  Ball  (Pa.),  p.  187, 

vol.  25  (2  R  R  R). 
Walking   on    track    to    board 
car. 
Spavin  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  135, 

vol.  26  (3  R  R  R). 
Walking  to  station  on  track. 
Chicago,  St.  P.,  M.  &  O.  Ry. 

Co.  V.  Lagerkrans  (Neb.), 

p.  861,  vol.  27  (4  R  R  R). 
Where  a  passenger  entered  ca- 
boose of  freight  car,  and, 
knowing  that  train  crew 
were  still  engaged  in  switch- 
ing, sat  down  in  chair  in- 
stead of  in  the  seats  provided 
for  passengers,  he  was  not  in 
the  exercise  of  due  care,  and 
could  not  recover  for  injuries 
received  by  being  thrown 
from  his  seat  by  collision  of 
a  car  with  the  caboose. 
Freeman  v,  Pere  Marquette 

R.  Co.  (Mich.),  p.  291,  vol. 

28  (5  R  R  R). 
Whether     passenger    was 
chargeable   with  knowledge 
of  seating  capacity  of  car. 
Farnon  v,  Boston  &  A.  R. 

Co.  (Mass.),  p.  95,  vol.  24 

(1  R  R  R). 

Damages. 

Assault  on  female  passenger 
by  drunken  man  in  waiting 
room. 
Houston  A  T.  C.   R.   Co.  v. 

Phillio  (Tex.),  p.  311,  vol. 

27  (4  R  R  R). 
Elements  of  damages  for  in- 
jury to  passenger,  apprehen- 
sion of  insanity. 
Walker  v.  Boston   &  M.  R. 

R.  (N.   H.),  p.  80,   vol.  26 

(3RRR). 
Evidence  of  mental  suffering 
of  passengers  properly  ex- 
cluded  where    no    personal 
injury  was  shown. 
Smith  V.  Wilmington  &  W. 

R.  Co.    (N.  Car.),  p.  772, 

vol.  26(3  RRR). 
Excessive  verdict. 
Herbert  v.  St.  Paul  City  Ry. 

Co.  (Minn.),  p.  152,  vol.  26 

(3  R  R  R). 
Excessive  verdict  for  allowing 
infant  passenger    to    leave 
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train  before  reaching  desti- 
nation. 
Louisville  &  N.  R.  Co.    v. 

Jordan  (Ky.),   p.  268,  vol. 

25  (2  R  R  R). 
Excessive  verdict  for  injury  to 
passenger. 
Pence  v,    Wabash     R.  Co. 

(Iowa),  p.  77,  vol.  26  (3  R 

RR). 
Excessive  verdict  for  injury  to 
passenger,  question  for  jury. 
Loker  v.  Southwestern  Mis- 
souri   Electric     Rv.    Co. 

(Mo.),  p.  132,  vol.  '26(3  R 

RR). 
Excessive  verdict  where  street 
car  passenger  was  carried 
beyond  destination  and  ad- 
dressed in  an  insulting  man- 
ner by  the  motorman. 
San  Antonio  Traction  Co.  v. 

Crawford    (Tex.),  p.  517, 

vol.  28  (5  R  R  R). 
Exemplary  damages  for  ejec- 
tion of  passengers. 
Yazoo  &  M.   V.  R.  Co.   v. 

Rodgers    (Miss.),    p.    161, 

vol.  25  (2  R  R  R). 
Extra  fare  only  could  be  recov- 
ered where  passenger  ejected 
by  mistake  of  conductor  to 
whom  he  refused  to  pay  fare. 
Brown    v.    Rapid  Ry.     Co. 

(Mich. ) ,  p.  819,  vol.  26  (3  R 

RR). 
Measure  of  damages  for  ejec- 
tion of  passengers  where  no 
evidence  of  malice  or  willful 
wrong. 
Illinois    Cent.    R.     Co.    v. 

Moore  (Miss.),  p.  93,  vol. 

25  (2  RRR). 
Measure  of  damages  in  action 
for    injury    to  passenger's 
baggage. 
Houston,  E.  &  W.  T.  Ry.  Co. 

V,  Seale  (Tex. ),  p.  58,  vol. 

25  (2  RRR). 

Measure  of  damages  where 
passenger  is  ejected  because 
of  ticket  agent's  mistake  in 
selling  ticket  for  less  distant 
point. 
Kansas  City,  M.  A  B.  R.  Co. 

V.    Foster  (Ala  ),   p.  609, 

vol.28  (5  RRR). 

Mental  and  physical  suffering 

as  elements  of  damages  for 

injury  to  passenger. 

Walker  v.  Boston  &  M.  R.  R. 

(N.  H.),  p.  80,  vol.  26  (3  R 

RR). 
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Pain  and  suffering  as  elements 
of    damages    in  action  for 
injury  to  passenger. 
Pence  v,    Wabash    R.   Co. 

(Iowa),  p.  77,  vol.  26  (3  R 

RR). 
Punitive  damages  cannot  be 
recovered  for  employee's  acts 
unless  they  are  wilful,  wan- 
ton, or  malicious,  and  in  the 
line  of  his  employment. 
St.  Louis,  etc.,  Ry.   Co.   v. 

Wilson  (Ark.),  p.  793,  vol. 

26(3RRR). 
Punitive    damages,    error   to 
submit  question   to  jury  in 
action  for  failure    to    stop 
train  at  flag  station. 
Yazoo  &  M.   V.   R.   Co.  v. 

Faust  (Miss.),  p.  818,  vol. 

26  (3RRR). 

Punitive  damages,  instruction 
not  warranted  by  evidence 
in  action  for  insulting  pro- 
spective passenger  in  wait- 
ing room. 
St.  Ix>uis,  etc.,  Ry.  Co.  v, 

Wilson  (Ark.),  p.  793,  vol. 

26  (3  R  R  R). 

Punitive  damages,  passenger's 
leaving  train  because  of  con- 
ductor's mistaken  refusal  to 
accept  ticket. 
Louisville  &  N.  R.  Co.   v. 

Champion    (Ky.),  p.   732, 

vol.  26(3  RRR). 

Punitive  damages  where  pas- 
senger was  injured  in  a  col- 
lision. 
Louisville  &  N.   R.   Co.  9. 

Shepherd    (Ky.),  p.    465, 

vol.  28  (5  R  R  R). 

Right  of  husband  to  recovery 
for  mental  anguish  of  wife 
separated  from  children. 
International  &  6.  N.  R.  Co. 

V,  Anchonda  (Tex.),  p.  788, 

vol.  26  (3  RRR). 

SufiSciency  of  evidence  of 
nature  of  passenger's  in- 
juries. 

Nicholson  v.  Northern  Pac. 
Ry.  Co.  (C.  C.  A.),  p.  751, 
vol.  26  (3  RRR). 

Declaration  of  conductor  as  to 
nature  of  passenger's  injury 
as  res  gestae. 

Butler  z/.  South  Carolina  &  G. 
Extension  R.  Co.  (N.  Car.), 
p.  114,  vol.25  (2R  RR). 
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Degree  of  Care. 

Clerc  V.  Morgan's  Louisiana 
A  T.  R.  Co.  (La.),  p.  690, 
vol.  27  (4  R  RR). 

Knauss  v.  Lake  Erie  &  W.  R. 
Co.  (Ind.),  p.  170,  vol.  27 
(4  R  R  R). 

St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v,  Campbell  (Tex.), 
p.  425,  vol.  27  (4  R  R  R). 

Williams  v.  International  &. 
G.  N.  R.  Co.  (Tex.),  p.  778, 
vol.26  (3  RRR). 

Degree  of  care  due  passenger 
on  freight  train. 
Erwin  v,  Kansas,  Ft.  S.  & 

M.  Ry.  Co.    (Mo.),  p.  148, 

vol.  27  (4  R  R  R). 

Degree  of  care  in  receiving 
and  setting  down  passen- 
gers. 

Le  Blanc  v.  Sweet  (La.),  p. 
243,  vol.  25  (2  R  R  R). 

Degree    of    care    required  in 
maintaining  depots  and  plat- 
forms. 
Barker  v.  Ohio  River  R.  Co. 

(W.  Va.),  p.  132,  vol.  27  (4 

RR  R). 

Degree   of    care    required   in 
stopping  street  car. 
Freeman  v.  Metropolitan  St. 

Ry.  Co.  (Mo.),  p.  582,  vol. 

26  (3  RRR). 

Degree    of    care    required  of 
street  railroad  company. 
Citizens'   Ry.  Co.   v,  Craig 

(Tex.),  p.  516,  vol.  26  (3  R 

R  R). 

Degree    of    care    required  of 
street  railway  company,  as 
carrier  of  passengers,  in  in- 
specting cars. 
Davis    V,    Paducah    Ry.  A. 

Light    Co.    (Ky.),  p.   684, 

vol.  27  (4  RRR). 

Utmost  human  skill,  diligence 
and  foresight    not  required 
in   stopping    street  railway 
car. 
Freeman  v.  Metropolitan  St. 

Ry.  Co.   (Mo.),  p.  584,  vol. 

26  (3  RRR). 

Duty  of  carrier  to  keep  distant 
corner  of  depot    grounds    in 
good  condition. 
Davis  V,  Houston,  E.  &  W.  T. 

Ry.  Co.  (Tex.),  p.  800,  vol. 

26  (3  R  R  R). 
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Duty  of  carrier  to  one  entering 
train  with  understanding  with 
conductor  not  to  pay  fare. 
Purple  V,  Union   Pac.   R.  Co. 

(C.  C.   A),  p.  711,    vol.    26 

(3RR  R). 
Duty  of  street  railway  company 
to  discharge  passenger  at  safe 
place. 
Sweet  V.   Louisville  Ry.    Co. 

(Ky.).   p.   768,   vol.   26  (3  R 

R  R). 
Duty  to  announce  station. 
Houston  &  T.   C.  Ry.   Co.  v. 

Goodyear  (Tex.)»  p»  265,  vol. 

25  (2RR  R). 

Duty   to    ascertain     that    train 
stops  at  destination. 
St.  Louis  S.    W.   Ry.   Co.    of 
Texas  v,    Campbell    (Tex.), 
p.  425,  vol.  27  (4  R  R  R). 
Duty  to  furnish  safe  place    to 
ride. 

Benedict  v,  Minneapolis  &  St. 
L.  R.  Co.  (Minn.),  p.  701,  vol. 

26  (3  R  R  R). 

Duty  to  heat  waiting  room. 
St.   Louis,  etc.,    Ry.    Co.     v, 
Wilson  (Ark.),  p.  793,  vol.  26 
(3  R  R  R). 
Duty  to  hold  train  for  passenger 
invited  to  board. 
Alabama  Midland  Ry.  Co.  v. 
Horn  (Ala.),  p.   799,  vol.   24 
(1  R  R  R). 

Duty  to  inform   passenger  that 
stop  is  not  for  station. 
St.  Louis,  etc.,  Ry.  Co.  v,  Farr 
(Ark.),  p.  762,   vol.  26   (3   R 
RR). 

Duty  to  light  depot  grounds. 
Davis  V.  Houston,  E.  &  W.  T. 
Ry.  Co.  (Tex.),   p.  800,  vol. 
26(3RRR). 

Duty  to  light  platform. 
Duell  V.  Chicago  &  N.  W.  Ry. 
Co.    (Wis.),   p.   594,  vol.    28 
(5  R  R  R). 

Duty  to  person  going  on  train  to 
purchase  from  fruit  vender. 
Carter  v,  Charleston  &  W.   C. 

Ry.  Co.  (S.  Car.),  p.  87,  vol. 

28  (5  R  R  R). 

Duty  to  protect  passengers  from 
persons  at  station. 
Houston  &  T.    C.   R.   Co.    v. 
Phillio  (Tex.),  p.  311,  vol.  27 
(4  R  R  R). 

Duty  to  protect  proposed  pas- 
senger at  station  from  assault 
as  affected  by  use  of  waiting 
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room  for   unreasonable    time 
before  departure  of  train. 
Illinois  Cent.  R.  Co.  v,  Laloge 

(Ky.),p.   906,   vol.   27    (4  R 

R  R). 
Duty  to  protect  prospective  pas- 
senger from  insults  from  per- 
sons in  waiting  room. 
St.  Louis,    etc.,    Ry.    Co.    v. 

Wilson    (Ark.),   p.   793,   vol. 

26  (3  R  R  R). 

Duty  to  stop  at  station. 
Walters  v,  Chicago  &   N.  W. 
Ry.  Co.  (Wis.),    p.   237,   vol. 
25  (2  R  R  R). 

Duty  to  stop  train  at  safe  place. 
Simmons  v,  Oregon  R.  A  Nav. 
Co.   (Ore.),    p.  280,    vol.    28 
(5  R  R  R). 

Effect  of  knowledge  of  facts 
suggesting  inquiry  as  to 
whether  passengers  may  ride 
on  freight  train. 
Purple  V,  Union  Pac.  R.  Co. 
(C.  C.  A.),  p.  711,  vol.  26 
(3  R  R  R). 

Kffect  of  not    resting    on    pre- 
sumption   of    negligence,    in 
action  for  injury  to  passenger 
in  case  of  derailment. 
Buckland  v.  New  York,  N.  H. 

&  H.  R.  Co.  (Mass.),  p.   266, 

vol.  25(2  RR  R). 

Ejection  of  Passengers. 

Drunken  passenger. 
Chesapeake  &  O.  Ry,   Co.  v. 
Saulsberry    (Ky.),   p.    84, 
vol.  25(2RRR). 

Ejection  for  wrongfully   stop- 
ping over. 
Louisville    &  N.  R.  Co.    v, 

Klyman    (Tenn.),   p.    199, 

vol.  25  (2RRR). 

Exclusion  of  evidence  as  to 
difference  between  excursion 
rate  and  regular  fare,  in  ac- 
tion for  refusal  of  excursion 
ticket. 

Rutherford  v.  St.  Louis  S. 
W.  Ry.  Co.  of  Texas 
(Tex.),  p.  162,  vol.  25  (2  R 
RR). 

Expulsion  of  passenger  for  ex- 
ercising stop-over  privilege 
where  conductor  of  another 
train  has  improperly  taken 
up  ticket. 
Scofield  V.  Pennsylvania  Co. 

(C.   C.   A.),  p.  193,  vol.   25 

(2RRR). 
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Expulsion  where  pasaeng'er 
presenting-  detached  coupon 
where  stipulation  required 
that  they  be  detached  by  con- 
ductor. 
United  Railways  &  Electric 

Co.  V,  Hardesty  (Md.),  p. 

124,  vol.  25  (2  R  R  R). 
Forcible     ejection      although 
passenger  was  not  touched 
by  trainman. 
Indiana,  D.  &  W.  Ry.  Co.  v. 

Ditto  (Ind.),  p.  703,  vol.  27 

(4RRR). 
Presumption  that  requirement 
of  conductor  was  legal  where 
passenger  was  ejected  for 
nonpayment  of  street  rail- 
way fare. 
Smith    V.    Indianapolis  St. 

Ry.  Co.  (Ind.),  p.  116,  vol. 

26  (3  R  R  R). 
Refusal  to  pay  fare. 
McGarry  v,  Holyoke  St.  Ry. 

Co.  (Mass.),  p.  294,  vol.   28 

(5  R  R  R). 
Resistance  to   enhance   dam- 
ages    where     passenger   is 
ejected  for  refusing  to  pay 
illegal  exaction. 
Patterson  v.  Southern  Pac. 

Co.  (Tex.),  p.  156,  vol.  25 

(2RRR). 
Riding  on  freight  train  with- 
out permit,  relying  on  repre- 
sentations of  agent    which 
he  knows  to  be  false. 
Houston,  E.  &  W.  T.  Ry.  Co. 

V.  Stell  (Tex.),  p.  722,  vol. 

26  (3RRR). 
Right  to  use  force  in  ejecting 
passengers  for    refusing  to 
pay  fare. 
McGarry  v,  Holyoke  St.  Ry. 

Co.  (Mass.),  p.  294,  vol.  28 

(5RRR). 
Sufficiency    of     evidence     to 
show  place  of  ejection. 
Gaukler  v.  Detroit,  G.  H.  & 

M.  Ry.  Co.  (Mich.),  p.  806, 

vol.26  (3RR  R). 

Sufficiency  of  petition  in   ac- 
tion for  ejection  of  passen- 
ger failing  to  procure  ticket. 
Phillips  V.  Southern  Ry.  Co. 
(Ga.),p.  80,  vol.  24  (1  R 
RR). 

Erroneous  instruction  as  to  neg- 
ligence. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  t/.  Hay  (Tex.),  p.  122, 
vol.  25  (2  R  R  R). 


Error    in    permitting  filing  of 
amendment  to  petition,  alleg- 
ing that  defendant  had  negli- 
gently permitted  passenger  to 
get  off  the  train,  where  origi- 
nal petition  relied  for  recovery 
on  claim  that  defendant  forci- 
bly ejected  plaintiff. 
Louisville  &  N.  R.  Co.  v,  Jor- 
dan   (Ky.),   p.  268,   vol.    25 
(2  R  R  R). 
Error  to  refuse  to  direct  verdict 
for  defendant  where  passenger 
injured     in    accident    due  to 
rails  moved  by  train  wrecker. 
Whipple  V.  Michigan  Cent.  R. 
Co.   (Mich.),  p.   774,  vol.  25 
(2RR  1^). 

Evidence. 

Admissibility  of  evidence  as  to 
whether  fare  was  paid. 
Crawleigh  v.  Galveston,  H. 

&  S.  A.  Ry.  Co.  (Tex.),  p. 

630,  vol.  25  (2  R  R  R). 
Admissibility  of  evidence  of 
change  in  method  in  operat- 
ing trains,  harmless  error. 
Prescott    &   N.  W.  Ry.  Co. 

V.    Smith   (Ark.),   p.  809, 

vol.26(3RRR). 
Admissibility  of  evidence  that 
father  gave  son  car  fare  in, 
action  for  injury  sustained 
by  latter  while  crossing- 
track  to  board  car. 
Chicago    Sl  E.  I.  R.  Co.  v. 

Huston  (111.),   p.  141,  vol. 

26(3  RRR). 
Burden  of  proof,  instructions. 
Davis    v.    Paducah    Ry.   & 

Light    Co.    (Ky.),  p.  684, 

vol.  27  (4  R  R  R). 
Error  in  admitting  evidence 
as  to  wrecks  happening  on 
trains  in  charge  of  engineer 
whose  competency  has  been 
proven. 
McNeill  V.  Durham  &  C.  R. 

Co.  (N.  Car.),  p.  707,  vol. 

26  (3  RRR). 
Evidence  as  to  construction  of 
car    part  of    res  gestae,  in 
action  for  injury  to  passen- 
ger. 
Southern  Ry.  Co.  v,  Crow- 

der   (Ala.),  p.  70,  vol.  24 

(IRR  R). 
Evidence  as  to  claims  under 
insurance  policies. 
Louisville   &  N.  R.  Co.   v. 

Carothers    (Ky.),    p.  230, 

vol.  25  (2  R  R  R). 
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Evidence  as  to  conduct  of  con- 
ductor in  action  for  refusal 
of  ticket. 

Rutherford  v,  St.  l/ouis  S. 
W.  Ry.  Co.  of  Texas 
(Tex.),  p.  162,  vol.  25  (2  R 
RR). 

Evidence  as  to  whether  con- 
ductor and  brakeman  were 
habitually  prudent. 
Butler  V,  South  Carolina  & 

G.   Extension  R.  Co.  (N. 

Car.),  p.  114,  vol.  25  (2  R  R 

R). 
Evidence  of  injury  to  hat  sus- 
tained after  accident. 
Louisville  &    N.   R.  Co.   v. 

Carothers  (Ky.),  p.  230,  vol. 

25  (2  R  R  R). 

Evidence  of  plaintiff's  occupa- 
tion and  accident  policies. 
Louisville   &  N.  R.    Co.   v, 

Carothers  (Ky.),  p.  230,  vol. 

25(2RR  R). 

Evidence  of  similar  defects 
where  injury  to  passeng-er 
resulting  from  broken  rail. 
Whittlesey     v,    Burlington, 

etc.,  Ry.  Co.  (Iowa),  p.  680, 

vol.27(4RRR). 

Evidence  that  witnesses  had 
seen  broken  rails  inadmis- 
sible to  rebut  defendant's  tes- 
timony that  its  servants  had 
passed  over  track  and  had 
found  no  broken  rails. 
Whittlesey     v.    Burlington, 

etc.,  Ry.  Co.  (Iowa),  p.  680, 

vol.  27  (4  R  R  R). 

Insufficiency  of  evidence  to 
sustain  finding  that  deceased 
was  a  passenger. 

Crawleigh  v,  Galveston,  H. 
&  S.  A.  Ry.  Co.  (Tex.),  p. 
630,  vol.  25  (2  R  R  R). 

Of  outcries  of  other  passen- 
g-ers,  in  action  for  injury  to 
passenger  caused  by  colli- 
sion. 

Louisville  &  N.  R.  Co.  v. 
Simpson  (Ky.),  p.  513,  vol. 

26  (3  R  R  R). 

Outcries  of  other  injured  pas- 
sengers as  res  gestae. 
Louisville    &    N.  R.  Co.  v, 

Carothers   (Ky.),    p.    750, 

vol.26  (3RRR). 

Right  to  new  trial  in  action 
for  injuries    to    passengers 


not  established  on  account 
of      newly-discovered     evi- 
dence relating  to  matters  of 
expert  railroading. 
Whittlesey    v,    Burlington, 

etc.,    Ry,   Co.    (Iowa),   p. 

680,  vol.  27  (4  R  R  R). 

Subsequent    precautions     ad- 
missible as  evidence  of  neg- 
ligence. 
Georgia  Southern  &  F.   R. 

Co.  V,  Cartledge  (Ga.),  p. 

271,  vol.  28  (5  R  R  R). 

Testimony  of  conductor  that 
he  thought  the  passenger 
had  alighted,  immaterial 
where  it  appeared  that  he 
would  not  have  acted  differ- 
ently had  he  known  that  he 
had  not  alighted. 
Simmons  v.  Oregon  R.  Sl 
Nav.  Co.  (Ore.),  p.  280, 
vol.  28  (5  R  R  R). 

That  grease  was  upon  plat- 
form upon  which  passenger 
slipped  a  week  after  the  ac- 
cident was  admissible. 
Newcomb  z/.  New  York  Cent. 
Sl  H.  R.  R.  Co.  (Mo.),  p. 
883,  vol.  27  (4  R  R  R). 

That  there  was  grease  on  plat- 
form upon  which  passenger 
slipped  was  too  remote. 
Newcomb  i/.  New  York  Cent. 

&  H.  R.   R.   Co.    (Mo.),  p. 

883,  vol.  27(4RRR). 

Where  a  passenger  by  mistake, 
boarded  the  wrong  train,  and 
was  injured  by  jumping 
from  it  while  in  motion,  evi- 
dence as  to  whether  there 
were  placards  on  the  cars 
five  months  previous  was  too 
remote  to  afford  a  basis  for 
an  inference  as  to  their  con- 
dition at  the  time  of  the  ac- 
cident. 
Newcomb  v.  New  York  Cent. 

Sl  H.  R.  R.   Co.  (Mo.),    p. 

883,  vol.  27  (4  R  R  R). 

Fact  that  acts  of  negligence 
causing  injury  to  passenger 
are  a  1 1  e  g  e  d  conjunctively 
does  not  require  plaintiff  to 
prove  that  all  elements  of 
neglig-ence  alleged  concurred 
to  produce  the  injury. 
Duell  V,  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  p.  594,  vol,  28 
(5  R  R  R). 
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Failure  to  care  for  drunken  pas- 
sen  f^er   injured  in    trying*    to 
board  moving*  train  after  ejec- 
tion. 
Chesapeake  &  O.  Ry.  Co.   v, 

Saulsberry  (Ky.),  p.  84,  vol. 

25(2RRR). 
Failure  to  provide  lights  must  be 
pleaded  in  action  for  injury  to 
passengers. 
Milligan  v.  Texas  &  N.  O.  R. 

Co.  (Tex.),  p.    233,    vol.    25 

(2  R  R  R). 
Failure  to  stop  car  not  proximate 
cause  of  injury. 
Flynn   v.  Consolidated    Trac- 
tion Co.   (N.  J.),  p.  689,  vol. 

27  (4  R  R  R). 
Gross  negligence  where  passen- 
ger was  injured    in  rear  end 
collision. 

I^uisville  &  N.  R.  Co.  v.  Rich- 
mond (Ky.),  p.  54,  vol.  25  (2 

RRR). 
Hack  driver  properly  joined  as 
defendant  in    action    ag^ainst 
railway  company  for  injury  to 
hack  passenger. 
Chicago,   R.  I.  &  P.  Ry.  Co. 

V.  Durand  (Kan.),  p.  519,  vol. 

26  (3  R  R  R). 
Harmless     error    in    admitting 
evidence     as      to    extent     of 
passenger's  injuries. 
I^ker     V.     Sout  hwestern 

Missouri    Electric  Ry.    Co. 

(Mo.),    p.   132,  vol.  26   (3  R 

RR). 
Harmless    error    in    overruling 
motion  for  personal  examina- 
tion of  injured  passenger. 
Louisville   &   N.     R.    Co.    v. 

McClain  (Ky.),  p.    95,   vol. 

25  (2  RRR). 

Immaterial  that  conductor  did 
not  intend  to  charge  plaintiff 
with  dishonesty,  in  action  to 
hold  carrier  liable  for  con- 
ductor's use  of  abusive  lan- 
guage. 

Texas  &  P.  Ry.  Co.  v.  Tar- 
kington  (Tex.),  p.  56,  vol.  25 
(2  R  R  R). 

In  action  for  assault  by  motor- 
man  on  one  who  had  been  a 
passenger  on  his  car,  the  fact 
that  plaintiff  provoked  the 
assault  was  relevant  only  to 
mitigate  damages. 
Palmer  v.  Winston-Salem  Ry. 

&  Electric  Co.   (N.  Car.),  p. 

431,  vol.28  (5RR  R). 


O ARRIBBS  OF  PASSBNGESBS 

— Continued, 

Injury  to  passeng^er  caused  by 
latent  defect  in  switch,  suffi- 
ciency of  evidence. 
Buckland  v.  New  York,  N.  H. 
A  H.  R.  Co.  (Mass.),  p.   266, 
vol.  25  (2  R  R  R). 
Inspection  of  means  of  convey- 
ance. 

Walker  v,  Wilmington  Steam- 
boat Co.  (Pa.),  p.  735,  vol. 
27  (4  R  R  R). 

Instructions. 

Correctness  of  instruction  as 
to  person's  being^  a  passen- 
g^er. 

Crawleigh  v.  Galveston;  H. 

8l  S.    a.  Ry.   Co.   (Tex.), 

p.  630,  vol.  25  (2  R  R  R). 

Instruction  as  to  liability  for 

ueg-ligent  killing,    properly 

sustained. 

Crawleigh  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.  (Tex.),  p. 
630,  voU  25  (2  RRR). 
Instructions   as  to  liability  of 
carrier  erroneous  because  re- 
quiring coincident  freedom 
from  negligence  on  defend- 
ant's part  and  contributory 
negligence  on  part  of  plain- 
tiff's injured  wife. 
International  &  G.  N.  R.  Co. 
V.  Anchonda  (Tex.) ,  p.  788, 
vol.26  (3  RRR). 
Instructions  as  to  negligence 
in  failing  to  heat    waiting* 
room  not  erroneous  as  mak- 
ing carrier  an  insurer. 
St.   l/ouis,  etc.,  Ry.    Co.  v. 
Wilson  (Ark.),  p.  793,  vol. 
26  (3  R  R  R). 
Instructions    invading^    prov- 
ince of  jury  in  action  for  in- 
jury to  passenger  caused  by 
standing*    on     platform     of 
>  moving^  car. 
St.  Louis  S.  W.  Ry.  Co.  of 
Texas   v.    Ball   (Tex.),  p. 
187,  vol.  25  (2  R  R  R). 
Instructions  not  warranted  b j 
evidence,  in  action  for  in- 
jury caused  by  derailment. 
McNeill  V.  Durham  &  C.  R. 
Co.  (N.  Car.),  p.  707,  vol. 
26  (3  R  R  R). 
Insufficiency    of    complaint    in 
action    for  wrongful  ejection 
of  passenger  alleged  to  have 
been  a  trespasser. 
Indiana    Ry.    Co.    v.    Feirick 
(Ind.),  p.   599,  vol.  28    (5  R 
RR). 
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Instifficiency  of  evidence  to  show 
neg-ligence  in  action  for  in- 
jury to  prospective  passenger 
caused  by  failure  to  light 
depot. 
Davis  V.    Houston,    etc.,.   Ry. 

Co.    (Tex.),  p.   800,   vol.  26 

(3RRR). 

Insufficiency  of  evidence  to  show 

that  deceased  was  a  passenger. 

Crawleigh  v.  Galveston,  H.  & 

S.  A.  Ry.  Co.  (Tex.),  p.  630, 

vol.  25  (2RRR). 
Insufficient  to  show,  as  matter 
of  law,  that  carrier  had  fur- 
nished safe  place  to  alight. 
Chicago  Terminal  Transfer  R. 

Co.   V,    Schmelling   (111.),  p. 

298,  vol.  28  (5  R  R  R). 
Intoxication,  not  negligence  as 
matter  of  law  to  leave  ejected 
intoxicated  passenger  at  cer- 
tain point. 
Gaukler  v,  Detroit,  G.  H.  &  M. 

Ry.  Co.  (Mich.),  p.  806,  vol. 

26(3  RRR). 
Inviting   passenger    known    to 
be  ignorant    of    traveling    to 
alight. 
Doolittle  V.  Southern  Ry.  Co. 

(S.   Car.),   p.    105,  vol.   24  (1 

RR  R). 

Jolting. 

Error  not  to  sustain  demurrer 
in  action  for  injury  to  pas- 
senger caused  by  jolting  of 
freight  train. 
Erwin  v,  Kansas,  Ft.  S.  8l 

M.   Ry.  Co.    (Mo.),  p.  148, 

vol.  27  (4  RRR). 
Liability  for  death  of  passen- 
ger caused  by  jerking  of 
train  as  affected  by  failure 
to  have  solid  vestibule  train, 
as  advertised. 
Sansom  v.  Southern  Ry.  Co. 

(C.  C.  A.),  p.    88,  vol.    24 

(1  R  R  R). 
Liability    for    injury    to  pas- 
senger    on     freight     train 
caused  by  jerking. 
Wait  ».  Omaha,  K.  C.  &  E. 

R.  Co.  (Mo.),  p.  98,  vol.  24 

(1  R  R  R). 
Liability,  question  for  jury 
where  passenger  standing 
in  crowded  street  car  was 
injured  by  its  sudden  stop- 
page. 
Chicago    City     Ry.    Co.    v. 

Morse  (111.),  p.  215,  vol.  27 

(4  RRR). 
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More  or  less  jerking  and  jolt- 
ing incident  to  operation  of 
freight  train, 
Erwin    v,  Kansas,  Ft.   S.  & 

M.  Ry.   Co.   (Mo.),  p.  148, 

vol.  27  (4  RRR). 

Negligence  in  causing  sudden 
jar     while    passenger    was 
alighting. 
Raughley  v.  West  Jersey  8l 

S.   R.   Co.    (Pa.),   p.    256, 

vol.25  (2RRR). 

Presumption  of  negligence 
from  injury  to  passenger 
caused  by  jerking  of  train. 
Doolittle    V,    Southern   Ry. 

Co.    (S.  Car.),  p.   105,  vol. 

24  (1  R  R  R). 

Jurisdiction  to  order  destruction 
of  road  and  sale  of  materials 
where  its  operation  would  be 
at  an  actual  loss. 
Jack  V.  Williams  (S.  Car.),  p. 
10,  vol.  26  (3RR  R). 

Liability   for  accidental   injury 
to  passenger  struck  by  object 
in  hands  of  brakeman. 
Louisville    &    N.    R.    Co.    v, 

Steenberger    (Ky.),   p.   384, 

vol.28(5RR  R), 

Liability  for  act  of  agent  of  con- 
necting carrier  in  selling 
wrong  ticket. 

Kansas  City,  M.  &  B.  R.  Co. 
V.  Foster  (Ala.),  p.  609,  vol. 
28  (5  RRR). 

Liability  for  acts  of  trespassers 
as  affected  by  failure    to  in- 
spect means  of  conveyance. 
La  Fond  v.  Detroit  Citizens' 

St.  Ry.   Co.   (Mich.),  p.  738. 

vol.  27  (4  RRR). 

Liability  for  assault  on  passen- 
ger by  conductor. 
Johnson   v,   Detroit,  Y.    &  A. 

A.   Ry.  (Mich.),. p.  827,  vol. 

26  (3  R  R  R). 

Liability  for  conductor's  use  of 
abusive  language. 
Texas     &     P.     Ry.     Co.     v. 
Tarkington     (Tex.),  p.    56, 
vol.  25  (2 RRR). 

Liability  for  delay  in  landing 
passengers'  effects  under  stipu- 
lation in  ticket  providing  that 
voyage  should  end  at  place  of 
anchorage. 
Pacific  Steam  Whaling  Co.  v. 

Grismore  (C.  C.  A.),  p.  481. 

vol.  27  (4  R  R  R). 
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I/iability  for  failing'  to  provide 
safe  place  for  dischargiiig  pas- 
sengers. 

Montgomery  St.  Ry.  v.  Ma- 
son  (Ala.)>   p*   316,    vol.    28 

(5RRR). 
Liability  for  injury  to  alighting 
passenger. 

Louisville  &  N.  R.  Co.  v,  Har- 
mon   (Ky.),  p.    76,  vol.    24 

(1  R  RR). 
I/iability  for  injury  to  boy  as- 
sisting passengers  caused  by 
g-etting  off  train  after  it  is 
started,  as  affected  by  fact 
that  trainmen  had  not  been 
notified  that  he  was  not  a  pas- 
senger. 
Oxsher  v,  Houston,  E.   A  W. 

T.    Ry.    Co.    (Tex),  p.  727, 

vol.  26  (3  R  R  R). 
Liability  for  injury  to  female 
passenger  carried  beyond  des- 
tination and  compelled  to  re- 
main in  cold  and  unlighted 
depot. 
St.    Louis  S.   W.  Ry.    Co.  of 

Texas  v»  Ricketts  (Tex.),  p. 

467,  vol.  28(5  RRR). 
Liability  for  injury  to  husband 
on  board  to  assist  his  wife, 
caused  by  being  thrown  from 
platform  where  he  was  forced 
to  remain  by  conductor. 
Great    Northern    Ry.    Co.    v, 

Bruyere   (C.   C.   A.),  p.  141, 

vol.  27  (4  R  R  R). 

Liability  for  injury  to  intending 

•  street     railway    passenger 

struck  by  car  after  stumbling 

upon  track. 

Winchell  v.  St.  Paul  City  Ry. 

Co.    (Minn.),   p.   177,  vol.  27 

(4RR  R). 
Liability  for  injury  to  passenger 
by  derailment  of  train. 
Whipple  V.  Michigan  Cent.  R. 

Co.   (Mich.),   p.   774,  vol.   25 

(2  R  R  R). 

Liability  for  injury  to  passenger 
compelled  to  ride  on  platform 
of  swaying  car. 
Williams  v,    Internati(Tnal    8l 

G.  N.  R.  Co.    (Tex.),   p.  778, 

vol.  26  (3  RRR). 

Liability  for  injury  to  passenger 
guilty  of  contributory  negli- 
gence where  negligence  prox- 
imate cause. 

Doolittle  V.  Southern  Ry*  Co. 
(S.  Car.),  p.  105,  vol.  24  (1  R 
R  R). 


Liability  for  injury  to  passenger 
in  station  of  terminal  company 
where  carrier  had  not  con- 
tracted for  use  of  separate 
portion  thereof. 
Frazier  v.  New  York,  N.  H.  & 

H.   R.   Co.   (Mass.),  p.    814, 

vol.  26  (3  R  R  R). 
Liability  for  injury  to  passenger 
sustained  in  another  state. 
Louisville    &    N.   R.    Co.   r. 

Harmon    (Ky.),   p.   76,  vol. 

24(1  RRR). 
Liability  for  injury  to  passenger 
where  negligence  and  contrib- 
utory negligence  combined  as 
proximate  cause. 
Doolittle  V.  Southern  Ry.  Co. 

(S.  Car.),  p.  105,  vol.  24  (1  R 

RR). 
Liability  for  injury  to  postal 
clerk  sustained  in  postal  car 
switched  on  side  track  and  in 
charge  of  another  corporation. 
Stoddard  v.  New  York,  N.  H. 

&  H.  R.  Co.  (Mass.),   p.  312, 

vol.  27  (4  R  R  R). 

Liability  for  insults  by  servant. 
San  Antonio  Traction  Co.  v, 
Crawford  (Tex.),  p.  517,  vol. 
28  (5  R  R  R). 

Liability  for  negligence  of  mas- 
ter of  steamboat. 
Le  Blanc  v.  Sweet   (LaOf  P* 
243,  vol.  25  (2  R  R  R). 

Liability  for  negligence  of  mo- 
torman,  in  action  for  injury  to 
passenger  caused    by   falling 
wall. 
Buehler  v.  Union  Traction  Co. 

(Pa.),  p.  92,  vol.  24  (1  R  R 

R). 
Liability  for  negligence  which 
was  proximate  cause  of  injury 
to  passenger. 
Doolittle  V,  Southern  Ry.  Co. 

(S.  Car. ),  p.  105,  vol.  24  (1  R 

RR). 

Liability  for  permitting*  infant 
to  leave  train  before  reaching 
destination  where  conductor 
promised  to  put  her  off  at 
destination. 

Louisville  &  N.  R.  Co.  »•  Jor- 
dan (Ky.),  p.  268,  vol.  25(2 
RRR). 

Liability  for  refusal  to  unlock 
station  r6om. 

St.  Louis,  etcRy.  Co.  v.  Wil- 
son (Ark.),  p.  793,  vol.  26 
(3  RRR). 
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Liability  of  carrier  using  union 
depot,  for  injury  to  its  pas- 
senger caused  by  unsafe  ap- 
proach. 

Herrman  v.    Great    Northern 
Ry.  Co.  (Wash.),  p.  154,  vol. 
27  (4RRR). 
Lriability    for  willful  and  wan- 
ton and  malicious  acts  of  em- 
ployees to  passenger. 
St.  Louis,  etc.,  Ry.  Co.  v.  Wil- 
son   (Ark.),   p.   793,   vol.  26 
(3RRR). 
L/iability  where  agent    permits 
drunken  person  to  enter  wait- 
ing room  and  use  vulgar  lan- 
guage  before  female  passen- 

Houston  &  T.  C.  R.  Co.  v, 
Phillio  (Tex.),  p.  311,  vol.  27 
(4  R  R  R). 

Liability  where  passenger  on 
freight  train  was  compelled  by 
conductor  to  jump  from  it 
while  it  was  in  motion  as  af- 
fected by  representation  of 
ticket  agent,  and  rules  of  com- 
pany prohibiting  carriage  of 
passengers  on  such  train. 
Indiana,   D.  &  W.  Ry.  Co.  v. 

Ditto   (Ind.),   p.  703,   vol.  27 

(4RRR). 

Limiting  Liability. 

Contract  exempting  company 
from  liability  for  any  injury 
to  person  did  not  extend  to 
passenger's  death. 
Northern    Pac.    Ry.  Co.   v, 

Adams  (C.  C.  A.),  p.   734, 

vol.  26  (3  R  R  R). 

Passengers  on  freight  train. 
Richmond  v.  Southern  Pac. 
Co.     (Ore,),  p.  49,  vol.  25 
(2RRR). 

Pleading  in  action  for  injury 
to  passenger's  baggacre. 
Houston,  B.   &   W.   T.  Ry. 

Co.  V,  Seale  (Tex.),  p.  58, 

vol.  25  (2RR  R). 

Questions  of  law  and  questions 
of  fact  in  action  for  injury 
to  passenger's  baggage. 
Houston,   E.   &   W.    T.  Ry. 

Co.  V,  Seale  (Tex.),  p.  58, 

vol.  25  (2  R  R  K). 

Limits  of  depot  premises  under 
Mississippi  Code  prohibiting 
the  backing  of  trains  near  pas- 
senger depots  beyond  a  cer- 
tain speed. 
King  V,  Illinois  Cent.  R.  Co. 
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(C.  C.  A.),  p.  875,  vol.  26  (3 

RRR). 
Mere    fact    that  passenger  fell 
from  street  car  raised  no  pre- 
sumption   of    negligence    on 
part  of  operators  of  car. 
Paynter    v.   Bridgeton   &   M. 

Traction  Co.  (N.  J.),  p.  390, 

vol.  28  (5  RRR). 
Nature  of  liability  and  degree 
of  care  required  of  carriers  of 
passengers. 
Milligan  v,  Texas  &  N.  O.  R. 

Co.  (Tex.),  p.  233,   vol.  25  (2 

RRR). 
Necessity  of  pleading  that  plain- 
tiff's   injury      resulted    from 
rough  condition  of  track. 
Richmond  Ry.  &  Electric  Co. 

V.  West  (Va.),  p.  177,  vol.  25 

(2  R  R  R). 
Negligence    causing    injury  to 
passenger     through      sudden 
starting  of  car. 
Betts  V.  Wilmington  City  Ry. 

Co.  (Del.),  p.   602,  vol.  28  (5 

RRR). 
Negligence    in    construction  of 
platform  upon  which  passen- 
ger jumped  from  moving  train 
was  shown. 
Newcomb  v.  New  York  Cent. 

&  H.  R.  R.  Co.  (Mo.),  p.  883, 

vol.  27  (4  R  R  R). 
Negligence  in  crowding  cars  in 
park,  question  for  jury,  where 
collision  between  passengers 
on  platforms. 
Muhlhause     z/.    Monongahela 

St.  Ry.  Co.  (Pa.),  p.  131,  vol. 

25  (2  R  R  R). 
Negligence  in  giving  signal  to 
start. 
Walters  v,  Chicago  &  N.    W. 

Ry.  Co.  (Wis.),  p.  237,  vol.  25 

(2  R  R  R). 
Negligence  in   inviting  passen- 
ger known   to  be  ignorant  of 
traveling  to  alight  from  mov- 
ing; car. 
Doolittle  V,  Southern  Ry.   Co. 

(S.  Car.),   p.  105,   vol.   24  (1 

RRR). 
Negligence    in   placing  car  on 
switch  near  main  track. 
Clerc  V.  Morgan's    Louisiana 

&   T.   R.    Co.    (La.),  p.  690, 

vol.  27  (4  R  R  R). 
Negligence  in  setting  down  pas- 
sengers. 
Larson  v.  Minneapolis  &   St. 

L.   R    Co.   (Minn.),   p.   260, 

vol.  25  (2  R  R  R). 
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Negrli^ence  in  starting^  car,  qnes- 
tion  for  jury- 

O'Neil  V,  Lynn   &  B.  R.    Co. 
(Mass.),  p.  263,  vol.  25  (2  R  R 

R). 
Negligfence  in  starting"  car  while 

passenger  Is  alighting. 
United  Rys.  8l  Elec.  of  Balti- 
more V.  Beidelman  (Md.),  p. 
662.  vol.  27  (4  R  R  R). 
Negligence  in   starting  freight 
train  upon  which  passengers 
were  carried  where  passenger 
was  injured  by  reason  of  sud- 
den starting  of  car. 
Herbich  v*   North  Jersey  St. 
Ry.  Co.  (N.  J.),  p.  255,   vol. 
28(5RRR). 
Negligence  in  starting  train. 
Texas  &  P.  Ry.  Co.   v,  Gard- 
ner (C.  C.  A.),  p.  759,  vol.  26 
(3  R  R  R). 
Negligence  in  stopping*  train  too 
short  a  time  for  passenger  to 
alight. 

Toler  V.  Yazoo  &  M.  V.  R.  Co. 
(Miss.),  p.  146,  vol.  27  (4  R  R 

R.) 
Negligence,    instructions  as  to 
what  constitutes. 
Milligan  v.  Texas  8l  N.  O.  R. 

Co.    (Tex.),  p.  233,  vol.   25 

(2RRR). 
Negligence  in  transferring  pas- 
senger to  skiff. 
Le  Blanc  v.  Sweet  (La.),   p. 

243.  vol.  25  (2  R  R  R). 
Negligence  of  carrier  not  shown 
by  testimony  of  passenger,  to 
the  effect  that,  as  he  was 
gfetting  off  car,  his  foot 
caught  in  step  and  he  fell. 
Howell  t*.  Union  Traction  Co. 

(Pa.),  p.    153,  vol.   27  (4  R 

RR). 

Negligence  of  city  with  respect 
to  lights  at  stations  imputable 
to  railroad. 
Owen  V,  Washington  8l  C.   R. 

Ry.  Co.  (Wash.),  p.  667,  vol. 

27  (4RRR). 

Negligence  of  company  in  run- 
ning vestibuled  train  with 
some  unprotected  platforms, 
at  unusual  speed,  question  for 
the  jurj. 

Northern  Pac.  Ry.  Co.  v, 
Adams  (C.  C.  A.),  p.  734, 
vol.  26  (3  R  R  R). 

No  issue  as  to  passenger's  tem- 
perment  was  raised  by  evi- 
dence in  action  to  hold  carrier 
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liable  for  conductor's  use   of 

abusive  lang-uage. 

Texas  &  P.  Ry.  Co.  v,  Tark- 

ington  (Tex.)«  p.  56,  vol.  25 

(2  R  R  R). 
Nonsuit  properly  denied  where 
conductor  invited  man  ninety- 
one  years  old  to  alig^ht  on  side 
of  platform. 
Owen  V.  Washington   &.  C.  R. 

Ry.  Co.  (Wash.),  p.  667,  vol. 

27(4RRR). 
Nonsuit  properly  ordered  in 
action  for  carrying  passeng'er 
beyond  destination  where  she 
was  a  woman  accompanied  by 
her  children,  and  it  was  rain- 
ing^. 
Smith  V.  Wilmington  &  W.  R. 

Co.  (N.  Car.),  p.  772,  vol.  26 

(3RRR). 
Not  entitled  to  stop-over  priv- 
ilege in  absence  of  agreement. 
Louisville  &  N.  R.  Co.  v.  Kly- 

man  (Tenn.),  p.  199,  vol.  25 

(2RRR). 
Passenger  actually  on  train 
whether  it  is  moving  or  not  is 
being  '^transported  over  road," 
within  meaning  of  Nebraska 
statute. 
Chicago,  etc.,  Ry.  Co.  v,  Sat- 

tler  (Neb.),  p.  688,  vol.  26  (3 

RRR). 
Passenger  invited  to  stand   on 
steps  of  moving  car  thrown  off 
through  sudden  stoppagfe    of 
train. 
Southern  Ry.  Co.  v.  Roebuck 

(Ala.),    p.    2(H,   vol.    25     (2 

R  RR). 
Passenger  leaving  car  for  a  pur- 
pose not  incident  to  journey  is 
not  being  "transported  over 
road,"  within  meaning  of 
Nebraska  statute. 
Chicago,  etc.,  Ry.  Co.   v,  Sat- 

Uer  (Neb.),  p.   688,  vol.   26 

(3  R  R  R). 

Peremptory  instruction  for  de- 
fendant properly  refused  where 
child    was    thrown  down   by 
•     sudden  starting  of  car  before 
she  had  time  to  be  seated. 
Herbich  v.  North  Jersey   St- 
Ry.  Co.  (N.  J.),  p.  255,  vol. 
28(5RRR). 

Person  accompanying  passenger 
a  licensee. 
Houston    &    T.  C.  R.  Co.   v, 

Phillio  (Tex.),  p.  277,  vol.  28 

(5  R  R  R). 
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Presumption  of  negligence  from 
injury  to  passenger. 
Texas  &  P.  Ry.  Co.    v.   Gard- 
ner (C.  C.  A.),  p.  759,  vol.  26 

(3RRR). 
Presumption    of   negligence 
where  carrier  was  injured  in  a 
collision. 
Howe   V.   Northern   Pac.    Ry. 

Co.  (Wash.),  p.   624,  vol.  28 

(5RRR). 
Prima  facie  case  of  negligence. 
L^e  Blanc  v»   Sweet  (Ira.),  p. 

243,  vol.  25  (2  R  R  R). 
Prima  facie  case  of  negligence 
where  evidence  of  defect    in 
things  carrier  is  bound  to  sup- 
ply. 
Davis  V.  Paducah  Ry.  &  Light 

Co.    (Ky.),   p.   684,   voL    27 

(4  R  R  R). 

Prima  facie  case  of  negligence 

•where  passenger  was  injured. 

United  Rys.   &    Elec.  Co.  of 

Baltimore  v,   Beidelman 

(Md.),  p.    662,  vol.   27   (4   R 

RR). 

Proximate  cause  where  passen- 
ger was  injured  on  track  of 
another  company  after  alight- 
ing. 

Chicago  Terminal  Transfer  R. 
Co.  V,  Schmelling  (Ill.)>  P* 
298,  vol.  28(SRRR). 

Proximate  cause  where  street 
railway  passenger  was  injured 
in  panic  among  passengers 
caused  by  flashes  of  electricity. 
Davis  V,  Paducah  Ry.  Sl  Light 
Co.  (Ky.),  p.  684,  vol.  27 
(4  R  R  R). 

Punitive  damages  for  injury  to 
passenger  through  gross  neg- 
ligence. 

Louisville  &,  N.  R.  Co.  v.  Mc- 
Clain  (Ky,),  p.  95,  vol.  25 
(2RRR). 

Question  for  jury   as  to  negli- 
gence in  overcrowding  excur- 
sion train. 
Williams  z/.  International  &  G. 

N.  R.  Co.  (Tex.),  p.  778,   vol. 

26  C3RRR). 

Question  for  jury  where  a  street 
railway  passenger  was  injured 
by  reason  of  negligence  in 
running  car  at  excessive  speed 
around  curve. 
Freeman  v,  Pere  Marquette  R. 

Co.  (Mich.),  p.   291,   vol.   28 

(5  R  R  R). 
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Question  for  jury  whether  con- 
duct of  conductor  in  enforcing 
person  on  train  to  assist  pas- 
senger to  remain  on  platform 
was  cause  of  his  injury  where 
he  was  thrown  therefrom. 
Great    Northern    Ry.    Co.  v, 

Bruyere  (C.   C.  A.),   p.   141, 

vol.  27  (4  R  R  R). 
Question  for  jury  whether  plain- 
tiff's resistance  to    expulsion 
was  made  to  enhance  damages. 
Patterson  v.    Southern    Pac. 

Co.   (Tex.),  p.   156,  vol.    25 

(2RR  R). 
Question  for  jury  whether  pro- 
spective passenger  walking  on 
bridge    was   a    trespasser    or 
licensee. 
Chicago    Terminal    Transfer 

Co.   V.  Gruss   (111.),   p.   704, 

vol.  28  (5  R  R  R). 
Question  for  jury  whether  street 
railway  passenger    was    dis- 
charged at  dangerous   place. 
Sweet  V.   Louisville  Ry.    Co. 

(Ky.),p.  768,   VOL   26    (3  R 

R  R). 
Question  for  jury  whether  there 
was  negligence  in  overcrowd- 
ing excursion  train  where 
negro  was  injured  by  reason  of 
having  to  ride  on  platform  of 
swaying  car. 
Williams  z/.    International    & 

G.  N.  R.  Co.  (Tex.),    p.  778, 

vol.  26  (3  R  R  R). 
Question  for  jury  whether  there 
was    negligence    in    stopping 
car  while  passenger  was  at- 
tempting to  alight. 
Smalley  v,  Detroit  &  M.    Ry. 

Co.  (Mich.),   p.   618,   vol.   28 

(5RRR). 

Question  of  fitness  of  place  of 
ejection  of  passenger,  elimi- 
nated where  he  was  injured  at 
a  point  twenty-five  or  thirty 
feet  distant. 

Gaukler  v,  Detroit,  G.  H.  &  M. 
Ry.  Co.  (Mich.),  p.  806,  vol. 
26  (3RR  R). 

Railroad  cannot  complain  that 
it  is  deprived  of  its  property 
without  due  process  of  law 
by  statute  of  Nebraska  stat- 
ute creating  liability  for  in- 
juries to  passenger  in  absence 
of  contributory  negligence. 
Chicago,  R.  L  &  P.  Ry.  Co.  v, 

Zernecke  (U.  S.),  p.  170,  vol. 

25  (2RRR). 
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Ratification  of    compromise   of 
claim  for  injury  to  passenger, 
made  in  hospital. 
Lrouisville    &    N.    R.    Co.     v. 

Carter  (Ky.),  vol.  119,  vol.  25 

(2  R  R  R). 
Right  to  instruction  that  failure 
to  ring  gong  was  not  negli- 
gence, in  action  for  injury  to 
passenger  sustained  in  col- 
lision with  vehicle  going  in 
same  direction. 
West  Chicago  St.  R.    Co.    v. 

Tuerk  (111.),  p.  1,  vol.  24  (1  R 

R  R). 
Right  to  rely  on   apparent  au- 
thority of  conductor  of  freight 
train  to  receive  and  carry  pas- 
sengers. 
Simmons  v,  Oregon  R.  &  Nav. 

Co.    (Ore.),  p.   280,   vol.    28 

(5  R  R  R). 
Right  to  resume  journey  after 
exercising  stop-over  privilege 
where  ticket  has  been  improp- 
erly taken  up. 
Scofield  V,  Pennsylvania  Co. 

(C.  C.   A.),   p.   193,  vol.   25 

(2RRR). 
Right  to  resume  journey  without 
ticket    after   exercising  stop- 
over privilege. 
Scofield  V.  Pennsylvania  Co. 

(C.  C.   A.),  p.   193,  vol.  25 

(2  R  R  R). 
Right  to  stop  over-privilege. 
Scofield  V.  Pennsylvania  Co. 

(C.  C.  A.),  p.  193,  vol.  25  (2  R 

R  R). 
Ring  in  floor  of  street  car,  notice 
of  defect. 
Kingman  v.  Lynn  &  B.  R.  Co. 

(Mass.),  p.  672,  vol.   27  (4  R 

R  R). 

Signals. 

Liability  as  affected  by  failure 
to  give  signals  where  acci- 
dent was  near  crossing. 
Bishop    V,     Southern     Ry. 
(S.  Car.),  p.  748,  vol.  27 
(4  R  R  R). 
Speed    as  negligence,  question 
for  jury. 

Muhlhause  v,  Monongahela 
St.  Ry.  Co.  (Pa.),  p.  131,  vol. 
25  (2RR  R). 

Statute  of  Nebraska  creating 
liability  for  any  injury  to  a 
passenger. 

Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hambel  (Neb.),  p.  167,  vol. 
25(2R  R  R). 


Stipulation  against   liability  in 
free  pass. 
Payne  v,  Terre  Haute  &  I.   R. 

Co.  (Ind.),  p.  Ill,  vol.  25  (2  R 

RR). 
Sufiiciency  of  allegation  of  fail- 
ure to  provide    safe    landing' 
place. 
Montgomery  St.  Ry.  v.  Mason 

(Ala.),   p.  316,   vol.  28   (5  R 

RR). 
Sufficiency  of  allegation  that 
brakeman  was  acting  within 
scope  of  his  employment  when 
assisting  passenger  to  alight. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 

Co.  V.   Gray   (Ind.)«   p-   120, 

vol.  27  (4  R  R  R). 
Sufficiency  of    allegation    that 
collision  was  imminent. 
Selma  Street  A  Suburban  Ry. 

Co.  V.   Owen    (Ala.),   p.  97, 

vol.  25(2  RRR). 
Sufficiency    of    description     in 
petition  of  articles  destroyed 
or  injured,  in  action  for  injury 
to  passenger's  baggage. 
Houston,  E.  &  W.  T.  Ry.   Co. 

V.  Seale  (Tex.),  p.  58,  vol.  25 

(2  RRR). 
Sufficiency  of  evidence  of  failure 
to  furnish  sufficient  motive 
power,  in  action  for  injury  to 
passenger  caused  by  sudden 
jar. 
Farnon  v,  Boston  A  A.  R.  Co. 

(Mass.),  p.  95,   vol.  24  (1   R 

R  R). 
Sufficiency  of  evidence  of  negli- 
gence. 
Whittlesey  v,  Burlington,  etc, 

Ry.  Co.  (Iowa),   p.   680,   voL 

27  (4  R  R  R). 
Sufficiency  of  evidence  of  negli- 
gence, in  action  for  injury  sus- 
tained by  passenger  on  mixed 
train. 
Symonds  v.  Minneapolis  A  St. 

L.  Ry.  Co.   (Minn.),  p.  605, 

vol.  28  (5  RRR). 
Sufficiency  of  evi<!lence  of  negli- 
gence in  action  for  injury  to 
passenger    on    freight    train 
caused  by  jerking. 
Southern  Ry.  Co.  v,  Vander- 

griff  (Tenn.),  p.  104,  vol.  24 

(IRRR). 
Sufficiency  of  evidence  of  negli* 
gence  in  letting  ofiP  street  rail- 
way passenger. 
Phillips  V.  St.  Charles  St.  R. 

Co.  (La. J,  p.  902,  vol.  24  (1 R 

RR). 
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Sufficiency  of  evidence  of  neg^li- 
gence  of  motorman  of  passing 
car  where  passenger  alighting 
from  another  car  was  struck 
by  it. 
Ackerstadt  v.    Chicago    City 

Ry.  Co.  (111.),  p.  164,  vol.  27 

(4  R  R  R). 
Sufficiency  of  evidence  of  negli- 
gence on  the  part  of  company 
in  furnishing  place  to  alight. 
Duell  V,  Chicago  &  N.  W.  Ry. 

Co.  (Wis.),  p.  594,  vol.  28  (5 

RRR). 
Sufficiency  of  evidence  of  negli- 
gence where  intending  street 
railway  passenger  was  struck 
by  car  after  stumbling  upon 
track 
Winc'hell  v,  St.  Paul  City  Ry. 

Co.  (Minn.),  p.    177,  vol.  27 

(4  RRR). 
Sufficiency  of  evidence  of  negli- 
gence where  passenger  slipped 
on  ice  and  snow  on  car  steps 
and  platform. 
Herbert  v,  St.  Paul  City  Ry. 

Co.  (Minn.),  p.  152,  vol.  26 

(3  RRR). 
Sufficiency  of  evidence  of  negli- 
gence   where  passenger    was 
injured  by  sudden  jar. 
Frohriep  r.  Lake  Shore  &  M. 

S.  Ry.   Co.  (Mich.),  p.   532, 

vol.  27  (4  RRR). 
Sufficiency  of  evidence  of  negli- 
gence   where    traveler    while 
alighting  from  one  street  car 
was  injured  by  another. 
Ackerstadt    v.    Chicago  City 

Ry.  Co.  (in.),  p.  164,  vol.  27 

(4  RRR). 
Sufficiency  of  evidence  of  pay- 
ment of  fare. 
Crawleigh  v.  Galveston,  H.  & 

S.  A.  Ry.  Co.  (Tex. ),  p.  630, 

VOL  25  (2  RRR). 

Sufficiency  of  evidence  that  in- 
jury was  caused  by  ice  on  car 
steps. 
Richmond  Ry.  &  Electric  Co. 

V,  West  (Va.),  p.  177,  vol.  25 

(2RRR). 

Sufficiency  of  evidence  to  show 

defendant's     liability    where 

passenger    was     injured     by 

•  reason  of  car  window  falling 

on  his  fingers. 

International  &  G.  N.  R.  Co. 
V,  Phillips  (Tex.),  p.  411, 
vol.  27  (4  R  R  R). 


Sufficiency  of  evidence  to  show 
invitation  from  agent  to  cross 
depot  grounds  to  purchase 
ticket. 

Davis  V.  Houston,  E.  &  W.  T. 
Ry.  Co.  (Tex.),  p.  800,  vol. 
26  (3  R  R  R). 

Sufficiency  of  evidence  to  show 
negligence  in  failing  to  light 
platform. 
Duell  V,  Chicago  &  N.  W.  Ry. 

Co.  (Wis.),  p.  594,  vol.  28  (5 

RRR). 

Sufficiency  of  evidence  to  show 
that  passenger  left  a  car  for 
some  purpose  not  incident  to 
his  journey,  so  as  to  be  unable 
to  claim  protection  of  Ne- 
braska statute  providing  for 
liability  in  certain  cases  where 
passenger  is  being  **trans- 
ported  over  road." 
Chicago,  etc.,  Ry.  Co.  v. 
Sattler  (Neb.),  p.  688,  vol. 
26  (3  R  R  R). 

Sufficiency  of  evidence  to  show 
ticket  agent's  knowledge  of 
passenger's  relationship,  in 
action  for  mental  anguish  of 
mother  from  separation  from 
her  children,  caused  by  negli- 
gence in  starting  train  too 
soon. 
International  Sl  G.  N.   R.  Co. 

V,  Anchonda  (Tex.),  p.  788, 

vol.26  (3  RRR). 

Sufficiency  of  evidence  to  war- 
rant instruction  as  to  defend- 
ant's freedom  for  negligence 
where  passenger  was  injured 
in  accident  caused  by  fallen 
tree  across  track. 
Alabama  Midland  Ry.  Co.  v. 
Guilford  (Ga.),  p.  62,  vol.  25 
(2  R  R  R). 

Sufficiency  of  finding  to  preclude 
supreme  court  from  finding, 
as  matter  of  law,  that  plaintiff 
was  passenger  when  injured, 
and  defendant  failed  to  exer- 
cise due  care  for  her  safety. 
Weeks  v,  Chicago  &N.  W.  Ry. 
Co,  (111.),  p.  426,  vol.  28  (5  R 
RR). 

Sufficiency  of  time  allowed  pas- 
senger to  alight,  question  for 

jury- 
Walters  V.  Chicago  &  N.  W. 

Ry.  Co.  (Wis.),  p.  237,  vol.  25 

(2  RRR). 
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Sufficiency    of  verdict    against 
lessor  and  lessee  for  injury  to 
passeng-er. 
West  Chicago  St.  Ry.  Co.   v. 

Home  (111.),   p.  582,  vol.  28 

(5  R  R  R). 
Sufficient  number  of  seats,  ques- 
tion for  jury. 
Farnon  v,  Boston  &  A.  R.  Co. 

(Mass.)»  p.  95,  vol.  24  (1  R  R 

R). 
Testimony  that  plaintiff,  while 
standing  on  foot-board,  lost 
his  balance,  because  of  rough 
condition  of  track,  was  inad- 
missible where  not  averred  in 
declaration. 
Richmond  Ry.  &.  Electric  Co. 

V,  West  ( Va.),  p.  177,  vol.  25 

(2  R  R  R». 
The  fact  that  a  passenger  on  a 
railroad  train  has  been  drink- 
ing and  is  boisterous,  though 
it  may  warrant  his  expulsion 
from  the  train,  does  not  au- 
thorize an  assault  on  him  by 
conductor. 
St.    I^uis  S.   W.   Ry.   Co.  of 

Texas  v,    Johnson    (Tex.), 

p.  174,  vol.  27(4RRR). 

Tickets  and  Fares. 
Excursion  ticket  construed  to 
embody    contract    entitling 
holder  to  transportation  be- 
tween certain  points. 
International  &  G.  N.  R.  Co. 

z/.  Ing  (Tex.),  p.  746,  vol. 

26  (3  R  R  R). 
Passenger  was  not  obliged  to 
prove  that  defendant  exe- 
cuted and  issued  ticket  where 
non  est  factum  was  not 
pleaded. 
International  &   G.    N.    R. 

Co.  V.  Ing  (Tex.),  p.  746, 

vol.  26  (3  R  R  R). 
Passes,  whether  transferable 
under  Act  June  10,  1897,  of 
Illinois. 
AUardt  v.   People  (III.),  p. 

674,  vol.  27  (4  R  R  R). 
Right  to  discriminate  between 
passengers  in  charging. 
Phillips  V.  Southern  Ry.  Co. 

(Ga.),  p.  80,  vol.  24  (1  R  R 

R). 
Right  to    exact    higher    rate 
because  of  failure  to  procure 
ticket,  where  there  was  no 
opportunity. 
Phillips    V,     Southern     Ry. 

Co.    (Ga.),   p.    80,   vol.   24 

(1  R  R  R). 


CARRIERS  OF  PASSENQERS 

— Continued, 

Ticket     not    having    printed 
notice  provided  for  by  Texas 
statute  not  transferable. 
International  &  G.  N.  R.  Co. 

V,  Ing  (Tex.),  p.  746,  vol. 

26  (3  R  R  R). 

Ticket  prima  facie  evidence  of 
right    to    carriage    between 
certain  points. 
International  &,    G.    N.    R. 

Co.  V.  Ing   (Tex.),  p.  746, 

vol.  26  (3  R  R  R). 

Tickets  transferable. 
International  Sl  G.    N.    R. 
Co.  V,  Ing  (Tex. ) ,  p.  746, 
vol.  26  (3  R  R  R). 

Time  of  expiration  of  excar- 

sion  ticket. 

Rutherford  v.  St.  Louis  S. 
W.  Ry.  Co.  of  Texas 
(Tex.),  p.  162,  vol.  25  (2  R 
RR). 

.  Unauthorized  indorsement  of 
purchaser's  name  as  fraudu- 
lent alteration    of   mileage 
book. 
Holden   v.   Rutland  R.    Co. 

(Vt.),  p.  227,  vol.  25  (2  R 

RR). 

Under  Michigan  statute  provid- 
ing that  a  penalty  may  be 
recovered  by  party  aggrieved 
in  case  of  refusal  of  carrier  to 
take;  and  transport  passengers 
or  property,  the  shipper  and 
not  a  connecting  carrier  to 
whom  freight  is  consigned  is 
the  party  to  sue  to  recover 
penalties. 

Crosby  v,  Pere  Marquette  R. 
Co.  (Mich.),  p.  411,  vol.  27 
(4  R  R  R). 

Variance    from    declaration    in 
action  for  injury  to  passenger 
claimed  to  have  been  caused 
by  ice  on  car  step. 
Richmond  Ry.  &  Electric  Co. 

V.  West  (Va.),  p.  177,  vol.  25 

(2RRR). 

Violation  of  ordinance  as  negli- 
gence, in  action  for  injury  to 
street  railway  passenger. 
Selma  Street  &  Suburban  Ry. 

Co.  V,  Owen  (Ala.),   p.    97, 

vol.  25  (2  R  R  R). 

Whether  action    for    injury    to 
passenger  on  contract  or  for 
tort. 
Chesapeake  &  N.  Ry.  v,  Han- 

mer  (Ky.),  p.  180,  vol.  25  (2 

RRR). 
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Who  Are  Passengers. 

Alleged  passenger  on  freight 
train  presumptively  a   tres- 
passer. 
Purple  V,  Union  Pac.  R.  Co. 

(C.  C.  A.),  p.  711,  vol.   26 

(3RRR). 
Employees  riding  free    when 
off  duty. 
Simmons  v.  Oregon  R.  Co. 

(Ore.),  p.    896,  vol.  27  (4  R 

RR). 
E^ssentials  of  relationship. 
Simmons  v,  Oregon  R.  Co. 

(Ore. ) ,  p.  896,  vol.  27  (4  R 

RR). 
Lriability  for  injury  to  person 
accepted  as    passenger    by 
conductor  having  apparent 
authority. 
Spence  v.    Chicas^o,    R.    I. 

&  P.   Ry.   Co.   (Iowa),    p. 

822,  vol.  26  (3  R  R  R). 
One  entering  train  with  under- 
standing  with     conductor 
not  to  pay  fare  a  trespasser. 
Purple  V,  Union  Pac.  R.  Co. 

(C.  C.  A.),  p.  711,  vol.  26 

(3  R  R  R). 
One  riding  on  train  prohibited 
from  carrying  passengers  a 
trespasser. 
Purple  V,  Union  Pac.  R.  Co. 

(C.  C.  A),   p.  711,  vol.   26 

(3RRR). 
One,    who  has  paid  his  fare, 
riding  on  freight  train  with 
consent  of    conductor    is    a 
passenger. 
Crawleigh  v.  Galveston,  H.  Sl 

S.  A.  Ry.Co.  (Tex.),  p.  630, 

vol.  2S(2R  RR). 
Paymaster  traveling  on  busi- 
ness of  his  office  not  a   pas- 
senger within  meaning    of 
accident  insurance  policy. 
Travelers'  Ins.  Co.  v.  Austin 

(Ga.),  p.  433,  vol.   28   (5  R 

RR). 
Person     on      platform     after 
alighting  from  train. 
Pittsburgh,  C,  C.   &  St.  L. 

Ry.  Co.   V,  Gray  (Ind.),  p. 

120,  vol.  27  (4R  R  R). 
Person     riding     on      freight 
trains. 
Simmons  v.  Oregon  R.   Co. 

(Ore. ) ,  p.  896,  vol.   27  (4  R 

R  R). 
Person  riding  on  hand  car  by 
invitation  of  section  foreman 
is  not  a  passenger. 
Rathbonez^.  Oregon  R.  Co. 


(Ore.),  p.  511,  vol.  24  (1  R 
RR). 
Person    standing    on    narrow 
space  after  alighting. 
Chicago  Terminal  Transfer 
R.  Co.  V,  Schmelling  (111.), 
p.  298,  vol.  28  (5  R  RR). 
Right  of    passenger  to  leave 
train  on  account  of  business 
or  curiosity. 

Chicago,  R.  I.  &  P.  Ry.   Co. 
V,  Sattler  (Neb.),  p.    688, 
vol.  26  (3  R  R  R). 
When  a  finding  that  deceased 
was    not    a    passenger     is 
properly  sustained. 
Crawleigh  v.  Galveston,   H. 
&  S.  A.  Ry.  Co.  (Tex.),  p. 
630,  vol.  25(2  RRR). 
Whether  person  intending  to 
become  a  passenger  was    a 
trespasser  while  crossing  a 
trestle,  by  invitation  of  the 
conductor,  in  order  to  reach 
a  train,  was  a  question  for 
the  jury. 

Chicago  Terminal  Transfer 
Co.    V.  Kotoski    (111.),    p. 
530,  vol.  28  (5  R  R  R). 
Wrong  of  ticket  agent  in  selling 
ticket  to  place  where    yellow 
fever  was  prevalent  as  proxi- 
mate   cause     of    passenger's 
suffering  from  the  disease. 
Kansas  City,  M^.  &  B.  R.  Co. 
V.  Foster  (Ala.),  p.  609,   vol. 
28  (5  R  R  R). 

OARS. 

See  Carriers  of  Freight, 
Carriers  of  Passengers, 
Foreign  Cars, 
Interstate  Commerce, 
Master  and  Servant, 
.  Street  Railways, 

OAR  STEPS. 

See  Carriers  of  Passengers, 

OATTIjE. 

See  Stock,  Injuries  to, 

OATTLB  OHUTB. 

See  Master  and  Servant, 

OATTLB  GUARDS. 

See  Stock,  Injuties  to. 

Application  of  Mississippi   stat- 
ute requiring  construction  of 
cattle  guards. 
Gibbons  v,  Yazoo  &  M.  V.  R. 

Co.  (Miss.),  p.  345,  vol.  28  (5 

RRR). 
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Merely  nominal  damages  could 
be    recovered    for   breach    of 
covenant  to    maintain    where 
no  loss  was  occasioned  thereby. 
Douglass  V.    Ohio   River   Co. 
(W.  Va.),  p.  430,  vol.  27  (4  R 
RR). 
Mere    speculative    and    conjec- 
tural estimates  of  profits  which 
might  have  been    made,  had 
there  not  been  breach  of  cove- 
nants to  maintain  cattle  guard, 
are    not    a     legitimate    basis 
upon  which  to  fix  damages. 
Dk>uglass  V.  Ohio  River  R.  Co. 
( W.  Va.),  p.  430,  vol.  27  (4  R 
RR). 

OEKTIFIOATE  OF  OHABAO- 
TBR. 

See  Master  and  Servant. 

OEBTIFIOATBS. 
See  Receivers. 

OBBTIOBABI. 

See  Eminent  Domain. 

CHANGE  OF  GRADE. 

See  Crossings. 

Railroads  in  Streets. 

OHABGES. 

See  Carriers  of  Goods. 

Carriers  of  Passengers. 

OHIIiDREN. 

See  Crossings. 

Death  by  Wrongful  Act. 

Admissions  of  children  as  evi- 
dence. 
Chicago  City  Ry.  Co.  v.  Tuohy 

(III.),  p.  1,  vol.27  (4RRR). 
Burden  of  proving  that  boy  was 
injured  while  attempting  to 
rescue  his  brother  from  being 
crushed  in  turntable. 
Thomason    v.     Southern    Ry. 

Co.  (C.  C.  A.),  p.   804,  vol. 

24  (1  R  R  R). 
Care  required  in  securing  turn- 
tables. 
Chicago,   B.   &    Q.    R.  Co.  v. 

Krayenbuhl    (Neb.),*  p.  35, 

vol.  28(5  RRR). 

Care  required  of  engineer  upon 
seeing  a  small  child  running 
across  depot  platform  in  direc- 
tion of  track,  in  apparent 
fright. 
Livingston  v.  Wabash  R.  Co. 

(Mo.),  p.  686,  vol.  28  (5  R  R 

R). 


Care    required  of  motorman  in 
looking  out  for  children. 
Sample  v.  Consolidated  Light 

&  Ry.  Co.   (W.  Va  ),  p.  380, 

vol.  24(1  RRR). 
Care  required  of  railroad  com- 
pany at  point  where  children 
have  been  habitually  per- 
mitted to  board  and  ride  upon 
trains. 
Ashworth  v.  Southern  Ry.  Co. 

(Ga.),  p.  679,  vol.  28  (5  R  R 

R). 
Care  required  of  railroad  com- 
pany at  point  where  children 
have  been  permitted  without 
objection,  to  board  and  ride 
train,  erroneous  instruction. 
Ashworth  v.  Southern  Ry.  Co. 

(Ga.),   p.  679,  vol.  28  (5  R  R 

R). 
Contributory  Negligence. 

Age  and  intelligence  of  boy 
eleven  years  old  to  be  con- 
sidered in  determining  issue 
of  contributory  negligence. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas    v.    Scarborough 

(Tex.),  p.  608,  vol.  26  (3  R 

R  R). 
Boy  sixteen  years  of  age  not 
incapable  of  sufficient  dis- 
cretion to  avoid  extending 
part  of  person  beyond  car 
line. 
Benedict  v.    Minneapolis  & 

St.    L.  R.  Co.  (Minn.),  p. 

701,  vol.  26  (3  R  R  R). 
Burden  of  proving  where  boy 
eleven  years  of  age  was 
injured  by  projection  from 
car  while  standing  near 
track. 
Missouri,  K.   &  T.   Ry.  Co. 

of  Texas  v.  Scarborough 

(Tex.),   p.   608,  vol.  26   (3 

R  RR). 
Care  required  of  children. 
Citizens'  St.  R.  Co.  v.  Hamer 

(Ind.),  p.  9,  vol.   25  (2  R 

RR). 
Child  seven  years  old  injured 
by  street  car  while  trying  to 
avoid  another  car. 
Citizens*  St.  R.  Co.  v.  Hamer 

(Ind.),  p.   9,   vol.  25  (2  R 

R  R). 
Child  seven  years  old  too  young 
to  apprehend   danger  from 
riding  on  turntable. 
Edgington  v.  Burlington,  C. 

R.  &  N.  Ry.  Co.  (Iowa),  p, 

249,  vol.  27  (4  RRR). 
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Child  under  seven  years  of  ag^e 
incapable     of    contributory 
negligence. 
Chicago    City    Ry.    Co.   v, 

Tuohy   (111.),   p.    1,  vol.  27 

(4R  RR). 
Child  under  seven  years  old 
incapable     of    contributory 
negligence. 
Illinois  Cent.  R.  Co.  v.  Jerni- 

gan    (111.),  p.  535,  vol.    28 

(SRR  R). 
Contributory     negligence     of 
boy  in  running  along  side  of 
train. 
Fezler  v.  Willmar  &  S.  F. 

Ry.   Co.    (Minn.),  p.    174, 

vol.  24  (1  R  R  H). 
Crossings,  efiPect   of  contribu- 
tory negligence  of  children. 
Rowe  V,  Central  of  Georgia 

Ry.    Co.  (Ga.),  p.  937,  vol. 

27  (4  R  R  R). 
Instruction     failing    to  state 
facts  in  reference  to  defend- 
ant's negligence. 
Citizens'  St.  R.  Co.  v,  Hamer 

(Ind.),  p.    9,  vol.   25  (2  R 

RR). 
Negligence  of  motorman  in 
failing  to  stop  car  as  affected 
by  contributory  negligence 
of  child  seven  years  old  in- 
jured by  it. 
Citizens'  St.  R.  Co.  v.  Hamer 

(Ind.),   p.   9,   vol.   25  (2  R 

RR). 
Negligence  of  parent  of  six 
year  old  child  in  allowing 
him  to  cross  street  tracks 
with  boy  eleven  years,  not 
imputable  to  child. 
Chicago    City    Ry.    Co.    v. 

Tuohy  (111.),  p.  1,  vol.  27 

(4  R  R  R). 
Of  boy  assisting  passenger,  in 
jumping  from  moving  train. 
Ozsher  v.  Houston,  B.  &  W. 

T.  Ry.  Co.  (Tex.),  p.  727, 

vol.  26  (3  R  R  R). 
Of  boy  ten  years  old    in  at- 
tempting to  climb  over  train 
obstructing  crossing. 
Todd  V.   Philadelphia  &  R. 

Ry.  Co.  (Pa.),  p.  37,  vol.  25 

(2  R  R  R). 

Of  father  in  action  for  death 
of  son. 
Cleveland,  A.   &  C.  Ry.  Co. 

V.  Workman  (Ohio),  p.  551, 

vol.  27  (4  R  R  R). 

Question  for  jury  where  child 
seven  years  old  was  injured 


OHILDB,BN— Continued. 

by  street  car. 

Citizens'  St.  R.  Co.  v.  Hamer 

(Ind.),   p.   9.  vol.   25   (2  R 

RR). 
Sufficiency    of     evidence     to 
show    capacity  of  child    to 
exercise    care    for    its    own 
safety. 
Chicago     City    Ry.    Co.    v. 

Tuohy  (111.),  p.   1,    vol.  27 

(4  R  R  R). 
Sufficiency  of  evidence  to 
show  contributory  negli- 
gence of  youth  sixteen  years 
of  age  riding  with  head  ex- 
tended from  sides  of  moving 
train. 
Benedict   v.   Minneapolis  & 

St.  Li.  R.   Co.  (Minn.),  p. 

701,  vol.  26(3RRR). 
The  fact  that  a  street  car 
could  have  been  seen  by 
child  seven  years  old  injured 
by  it  was  one  to  be  con- 
sidered. 
Citizens'  St.  R.  Co.  v.  Hamer 

(Ind.),   p.  9,  vol.   25  (2  R 

RR). 

Damages. 

Cost    of    maintenance    to    be 
considered     in    action      for 
death  of  boy. 
Snyder  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  283, 

vol.  28  (5RRR). 
Instruction,  in  action  for  death 
of  boy,  as  to  probable  earn- 
ings not  erroneous  as  invad- 
ing province  of  jury. 
Snyder  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  283, 

vol.  28(5RRR). 
Measure  of  damages  for  death 
of  child. 
Texas  &  P.  Ry.  Co.  v.  Harby 

(Tex.),  p.  602,  vol.  25  (2  R 

RR). 
Measure  of  damages  in  action 
for  death  of  boy. 
Snyder  v.   Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  283, 

vol.  28  (5  R  R  R). 
Presumption  of  loss,  in  action 
by  father  for  death  of  son. 
Chicago  &   E.    I.  R.  Co.  v. 

Huston  (111.),  p.   141,  vol. 

26(3RRR). 
Probable  expense  of  education 
to  be  considered  in    action 
for  death  of  boy. 
Snvder  v.  Lake  Shore  &  M. 

S,  Ry.  Co.  (Mich.),  p.  283, 

vol.  28  (5  R  R  R). 
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Liability  for  failing'  to  provide 
safe  place  for  discharging^  pas- 
sengers. 

Montgomery  St.  Ry.  v.  Ma- 
son  (Ala.),   p.   316,    Yol.    28 

(5RRR). 
Liability  for  injury  to  alighting 
passenger. 

Louisville  A  N.  R.  Co.  v.  Har- 
mon   (Ky.),   p.    76,  vol.    24 

(1  R  R  R). 
Liability  for  injury  to  boy  as- 
sisting passengers  caused  by 
getting  off  train  after  it  is 
started,  as  affected  by  fact 
that  trainmen  had  not  been 
notified  that  he  was  not  a  pas- 
senger. 
Oxsher  v.  Houston,  E.   &  W. 

T.    Ry.    Co.    (Tex),  p.  727, 

vol.  26  (3  R  R  R). 
Liability  for  injury  to  female 
passenger  carried  beyond  des- 
tination and  compelled  to  re- 
main in  cold  and  unlighted 
depot. 
St.    Louis  S.   W.  Ry.    Co.  of 

Texas  v,  Ricketts  (Tex.),  p. 

467,  vol.  28(5  RRR). 
Liability  for  injury  to  husband 
on  board  to  assist  his  wife, 
caused  by  being  thrown  from 
platform  where  he  was  forced 
to  remain  by  conductor. 
Great    Northern    Ry.    Co.    v, 

Bruyere  (C.  C.   A.),  p.  141, 

vol.  27  (4  R  R  R). 
Liability  for  injury  to  intending 
street     railway    passenger 
struck  by  car  after  stumbling 
upon  track. 
Winchell  v.  St.  Paul  City  Ry. 

Co.    (Minn.),  p.   177,  vol.  27 

(4RR  R). 
Liability  for  injury  to  passenger 
by  derailment  of  train. 
Whipple  V,  Michigan  Cent.  R. 

Co.   (Mich.),   p.   774,  vol.    25 

(2  R  R  R). 

I/iability  for  injury  to  passenger 
compelled  to  ride  on  platform 
of  swaying  car. 
Williams  v,    Internaticmal    & 

G.  N.  R.  Co.   (Tex.),  p.  778, 

vol.  26  (3  RRR). 

Liability  for  injury  to  passenger 
guilty  of  contributory  negli- 
gence where  negligence  prox- 
imate cause. 

Doolittle  V,  Southern  Ry.  Co. 
(S.  Car.),  p.  105,  vol.  24  (1  R 
R  R). 


Liability  for  injury  to  passenger 
in  station  of  terminal  company 
where  carrier  had  not  con- 
tracted for  use  of  separate 
portion  thereof. 
Frazier  v.  New  York,  N.  H.  & 

H.   R.    Co.   (Mass.),   p.    814, 

vol.  26  (3  R  R  R). 
Liability  for  injury  to  passenger 
sustained  in  another  state. 
Louisville    A    N.   R.    Co.    v, 

Harmon    (Ky.),   p.   76,  vol. 

24(1  RRR). 
Liability  for  injury  to  passenger 
where  negligence  and  contrib- 
utory negligence  combined  as 
proximate  cause. 
Doolittle  z/.  Southern  Ry.  Co. 

(S.  Car.),  p.  105,  vol.  24  (IR 

RR). 
Liability  for  injury  to  postal 
clerk  sustained  in  postad  car 
switched  on  side  track  and  in 
charge  of  another  corporation. 
Stoddard  v.  New  York,  N.  H. 

A  H.  R.  Co.  (Mass.),  p.  312, 

vol.  27  (4  R  R  R). 

Liability  for  insults  by  servant. 
San  Antonio  Traction  Co.  v, 
Crawford  (Tex.),  p.  517,  vol. 
28  (5  R  R  R). 

Liability  for  negligence  of  mas- 
ter of  steamboat. 
Le  Blanc  v.  Sweet   (La.),  p. 
243,  vol.  25  (2  R  R  R). 

Liability  for  negligence  of  mo- 
torman,  in  action  for  injury  to 
passenger  caused    by   falling 
wall. 
Buehler  v.  Union  Traction  Co. 

(Pa.),  p.  92,  vol.  24  (IRR 

R). 
Liability  for  negligence  which 
was  proximate  cause  of  injury 
to  passenger. 
Doolittle  V,  Southern  Ry.  Co. 

(S.  Car.),  p.  105,  voL  24  (1  R 

RR). 

Liability  for  permitting  infant 
to  leave  train  t>efore  reaching 
destination  where  conductor 
promised  to  put  her  off  at 
destination. 

Louisville  A  N.  R.  Co.  v,  Jor- 
dan (Ky.),  p.  268,  vol.  25  (2 
RRR). 

Liability  for  refusal  to  unlock 
station  r6om. 

St.  Louis,  etc.,Ry.  Co,  v.  Wil- 
son (Ark.),  p.  793,  vol.  26 
(3  RRR). 
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Liability  of  carrier  using'  union 
depot,  for  injury  to  its  pas- 
senger caused  by  unsafe  ap- 
proach. 

Herrman  v.    Great    Northern 
Ry.  Co.  (Wash.)t  p.  154,  voL 
27  (4RRR). 
Liability    for  willful  and  wan- 
ton and  malicious  acts  of  em- 
ployees to  passenger. 
St.  Louis,  etc.,  Ry.  Co.  v.  Wil- 
son   (Ark.),   p.   793,    vol.  26 
(3  R  R  R). 
L/iability  where  agent    permits 
drunken  person  to  enter  wait- 
ing room  and  use  vulgar  lan- 
guage  before  female  passen- 
ger. 

Houston  Sl  T.  C.  R.  Co.  v. 
Phillio  (Tex.),  p.  311,  vol.  27 
(4  R  R  R). 

L/iability  where  passenger  on 
freight  train  was  compelled  by 
conductor  to  jump  from  it 
while  it  was  in  motion  as  af- 
fected by  representation  of 
ticket  agent,  and  rules  of  com- 
pany prohibiting  carriage  of 
passengers  on  such  train. 
Indiana,  D.  &  W.  Ry.  Co.  v. 
Ditto  (Ind.),  p.  703,  vol.  27 
(4RRR). 

Limiting  Liability. 

Contract  exempting  company 
from  liability  for  any  injury 
to  person  did  not  extend  to 
passenger's  death. 
Northern    Pac.    Ry.  Co.   v. 

Adams  (C.  C.  A.),  p.   734, 

vol.  26  (3  R  R  R). 

Passengers  on  freight  train. 
Richmond  v.  Southern  Pac. 
Co.     (Ore.),  p.  49,  voL  25 
(2RRR). 

Pleading  in  action  for  injury 
to  passenger's  baggaire. 
Houston,  E.    &   W.    T.  Ry. 

Co.  V.  Seale  (Tex.),  p.  58, 

vol.  25  (2RRR). 

Questions  of  law  and  questions 
of  fact  in  action  for  injury 
to  passenger's  baggage. 
Houston,   E.   &   W.    T.  Ry. 

Co.  V.  Seale  (Tex.),  p.  58, 

vol.  25  (2  R  R  K). 

Limits  of  depot  premises  under 
Mississippi  Code  prohibiting 
the  backing  of  trains  near  pas- 
senger depots  beyond  a  cer- 
tain speed. 
King  V,  Illinois  Cent.  R.  Co. 


(C.  C.  A.),  p.  875,  vol.  26  (3 

RRR). 
Mere    fact    that  passenger  fell 
from  street  car  raised  no  pre- 
sumption   of    negligence    on 
part  of  operators  of  car. 
Paynter    v.   Bridgeton   &   M. 

Traction  Co.  (N.  J.),  p.  390, 

vol.  28  (5  R  R  R). 
Nature  of  liability  and  degree 
of  care  required  of  carriers  of 
passengers. 
Milligan  v.  Texas  &  N.  O.  R. 

Co.  (Tex.),  p.  233,   vol.  25  (2 

RRR). 
Necessity  of  pleading  that  plain- 
tiff's   injury     resulted    from 
rough  condition  of  track. 
Richmond  Ry.  &  Electric  Co. 

V,  West  (Va.),  p.  177,  vol.  25 

(2  R  R  R). 
Negligence    causing    injury   to 
passenger      through      sudden 
starting  of  car. 
Betts  V.  Wilmington  City  Ry. 

Co.  (Del.),  p.  602,  vol.  28  (5 

RRR). 
Negligence    in    construction  of 
platform  upon   which  passen- 
ger jumped  from  moving  train 
was  shown. 
Newcomb  v.  New  York  Cent. 

&  H.  R.  R.  Co.  (Mo.),  p.  883, 

vol.  27  (4  R  R  R). 
Negligence  in  crowding  cars  in 
park,  question  for  jury,  where 
collision   between   passengers 
on  platforms. 
Muhlhause     z;.    Monongahela 

St.  Ry.  Co.  (Pa.),  p.  131,  vol. 

25  (2  R  R  R). 
Negligence  in  giving  signal  to 
start. 
Walters  v,  Chicago  &  N.   W. 

Ry.  Co.  (Wis.),  p.  237,  vol.  25 

(2  R  R  R). 
Negligence  in   inviting  passen- 
ger known   to  be  ignorant  of 
traveling  to  alight  from  mov- 
ing car. 
Doolittle  V,  Southern  Ry.   Co. 

(S.  Car.),   p.  105,   vol.    24  (1 

RRR). 
Negligence    in   placing  car  on 
switch  near  main  track. 
Clerc  i>.  Morgan's    Louisiana 

&   T.   R.    Co.    (La.),  p.  690, 

vol.  27  (4  R  R  R). 
Negligence  in  setting  down  pas- 
sengers. 
Larson  v,  Minneapolis  &   St. 

L.  R    Co.   (Minn.),   p.   260, 

vol.  25  (2  R  R  R). 
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Recovery  for  physical  suflFer- 
ing-  and  loss  of  earning  ca- 
pacity. 

Delaware,   L.  &  W.  R.  Co. 
V.  Devore  (C.  C.  A.),  p.  300, 
vol.  27  (4  R  R  R). 
Special    aptitude  of  deceased 
for  certain  business  may  be 
considered    in    determining' 
earning*  capacity  of  boy. 
Snyder  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.),  p.  283, 
vol.  28  (5  R  R  R). 
Declarations  of  engineer  acting* 
in  sport  as  res  gestae  in  action 
for  frightening  child  by  blow- 
ing* ofiP  steam. 

Alsever  v.  Minneapolis  &  St. 
L.  R.  Co.  (Iowa) ,  p.  587,  vol. 
24  (1  R  R  R). 
Direction  of  verdict  for  defend- 
ant in  action   for  injuries  to 
boy  playing  on  turntable. 
Alabama    G.     S.    R.     Co.    v, 
Crocker  (Ala.),  p.  800,  vol.  24 
(1  R  R  R). 
Direction  of  verdict  for  defend- 
ant, in  action  for  injuries  to 
boy  sustained  while  trying  to 
save  his  brother  from  being* 
caught  in  turntable. 
Thomason    v.    Southern    Ry. 
Co.  (C.  C.  A.),  p.  804,  vol.  24 
(1  R  R  R). 
Duty  of  engineer  to  look  out  for 
children  on  track. 
Texas  &  P.  Ry.  Co.  v.  Harby 
(Tex.),  p.  602,  vol.  25  (2  R  R 

R). 
Duty     to    look  for  trespassing 

children  under  train  on  switch 

track. 

Flores  v.  Atchison,  etc.,  Ry. 

Co.  (Tex.),   p.  709,  vol.  24  (1 

RRR). 
Duty  to  warn  children  of  dang'er 
of  going  on  trains. 
St.  Louis  S.   W.   Ry.   Co.   v. 

Abernathy     (Tex.),    p.   246, 

vol.  27  (4  RRR). 
Engineer  has  no  right  to  assume 
that  child  three  and  one-half 
years  of  age,  running  across 
depot  platform  in  direction  of 
track,  will  stop  before  cross- 
ing it. 
Livingston  v,  Wabash  R.   Co. 

(Mo.),  p.  686,  vol.  28  (5  R  R 

R). 
Evidence  as  to  extent  of  boy's 
injury,  in  action  by  father. 
Illinois  Cent.  R.  Co.  v,  Henon 

(Ky.),  p.  145,  vol.  26  (3  R  R 

R). 


OHILDREN—  Continued. 

Evidence  that  father  g'ave  son 
car  fare,  in  action   for  injury 
sustained  by  latter  while  cross- 
ing track  to  board  car. 
Chicago  &  E.  I.  R.  Co.  v.  Hus- 
ton (111.),  p.  141,  vol.  26  (3  R 
RR). 
Failure  to  allege  manumission 
by  father,  in  action  for  injury 
to  son. 

Illinois  Cent.  K.  Co.  v.  Henon 
(Ky.),  p.  145,  vol.  26  (3  R  R 
R). 
Harmless  error  in  instructing^  as 
to  care  required  of  trainmen 
where  injury  to  child  on  track 
could  not  have  been  avoided. 
Combs  V,  Greorgia  R.  &  Bank- 
ing Co.  (6a.)>P*  35,   vol.  28 
(5  R  R  R). 
Imputed    negligence  of  parent 
barring  recovery  where  unat- 
tended child  was  injured  while 
on  railroad  track. 
Cotter  V,   Lynn   &  B.   R.  R. 
(Mass.),  p.  710,  vol.  27  (4  R 
RR). 
Incapacity  of  child  non  sui  juris 
must  be  pleaded. 
Citizens'  St.  R.  Co.  v.   Hamer 
(Ind.) ,  p.  9,  vol.  25  (2  R  R  R). 
Insufficiency  of  evidence  of  neg- 
ligence where  trespassing  child 
was   injured  by  explosion  of 
torpedo  on  track. 
Louisville  &  N.  R.  Co.  v.  Hart 
(Ky.),  p.  521,  vol.  28  (5  R  R 

R). 

Insufficiency  of  evidence  to  show 
wanton  or  intentional  negli- 
gence where  children  were  in- 
jured by  torpedoes  on  track. 
Hughes  V.  Boston  &  M.  R.  R. 

(N.  H.),  p.  194.  vol.  27    (4  R 

RR). 
Liability  for  injuries  to  boy  on 
track  as  afiPected  by  failure  to 
fence 
Fezler  v.  Willmar  &  S.  F.  Ry. 

Co.  (Minn.),  p.   174,  vol.  24 

(I  RRR). 
Liability  for  injuries  to  boy  re- 
ceived in  crossing  tracks,  after 
passing  through  freight  yard, 
as  affected  by  failure  to  fence 
between  tracks  and  freight 
yard,  or  between  yard  and 
street,  under  Massachusetts 
statute  requiring  railroad  com* 
panies  to  fence  roads  to  pre- 
vent entrance  of  cattle. 
Byrnes  v,  Boston  &  M.  R.  R. 

(Mass.),  p.  600,  vol.  26  (3  R 

RR). 
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L/iability  for  injuries  to  children 
caused  bj  failure  to  prevent 
them    from    trespassing*     on 
train. 
St.  I^uis  S.   W.    Ry.   Co.   v, 

Abernathy    (Tex.),   p.    246, 

vol.  27  (4  R  R  R). 
Liability  for  injuries  to  children 
playing  on  turntables. 
Alabama    6.     S.     R.    Co.   v, 

Crocker  (Ala.),  p.  800,  vol. 

24(1RRR). 
Liability  for  killing  of  boy  mak- 
ing a  short  cut  to  circus  show- 
ing in  railroad  yard. 
Clark  V.  Northern  Pac.    Ry. 

Co.  (Wash.),  p.   755,  vol.   27 

(4R  RR). 
Liability  for  negligence  of  en- 
gineer in  failing  to  see  child 
on  railroad  bridge. 
Texas  &  P.  Ry.   Co.  v.  H&rby 

(Tex.),  p.  602,  vol.  25  (2  R  R 

R). 
Liability  for,  permitting  infant 
to  leave  train  before  reaching 
destination  where  conductor 
promised  to  put  her  off  at  des- 
tination. 

Louisville  &  N.  R.  Co.   v.  Jor- 
dan (Ky.),  p.  268,  vol.  25  (2 
RRR). 
Liability  for  wanton  act  of  en- 
gineer in  frightening  child  by 
blowing  ofiP  steam. 
Alsever  v,  Minneapolis  &  St. 
L.  R.  Co.  (Iowa),  p.  587,  vol. 
24  (1  R  R  R). 
Liability  to  father  for  personal 
injuries  of  son  employed  with- 
out former's  consent. 
Illinois  Cent.  R.  Co.  v,  Henon 
(Ky.),  p.  145,  vol.  26  (3  R   R 

R). 
Liability    where    boy    stealing 
ride  was  caught  and  lectured, 
and    through    fright   collided 
with  car. 
Palmisano    v.    New    Orleans 

City  R.  Co.  (La.),  p.  753,  vol. 

27  (4  R  R  R). 
Limitation  applicable  to  action 
for  injury  to  infant  brought 
by  him  after  attaining  major- 
ity. 
Missouri,  K.  &  T.  Ry.   Co.   of 

Texas  v,  Scarborough 

(Tex.),  p.  608,  vol.  26  (3  R  R 

R). 
Maintenance    of  turntable  not 
negligence  per  se. 
Thomason  v.  Southern  Ry.  Co. 

(C.  C.  A.),  p.  804,  vol.  24  (1 

RRR). 


OHJUDiBiEN— Continued. 

Mere  fact  that  trainmen  do  not 
know  that  children  are  tres- 
passing on  train,  will  not  re- 
lieve company  from  liability 
for  injuries  to  them. 
St.   Louis  S.  W.    Ry.  Co.   v, 

Abernathy  (Tex.),    p.    246, 

vol.  27  (4  R  R  R). 
Negligence  in  leaving  turntable 
insecurely  fastened. 
Edgington   v.  Burlington,  C. 

R.  &  N."  Ry.  Co.  (Iowa),   p. 

249,  vol.  27  (4  R  R  R). 
Negligence    in     running     over 
child  on  street  railway  track. 
Jones  V.   United  Traction  Co. 

(Pa.),    p.    395,   vol.  24  (1  R 

RR). 
Negligence  of  engineer  in  fail- 
ing to  see  child  on   track  in 
time  to  avoid  accident. 
Texas  &  P.  Ry.  Co.  v.  Harby 

(Tex.),   p.  602,  vol.   25  (2  R 

RR). 
Negligence  of  father  and  mother 
in  not  discovering  train,  impu- 
table to  child. 
Delaware,  L.  &  W.  R.  Co.  ». 

Devore  (C.  C.  A.),  p.  300,  vol. 

27  (4  RRR). 
Prima  facie  evidence  of  negli- 
gen,ce  in  action  for  injury  to 
boy  sustained  while  he  was  at- 
tempting to  climb  over  train 
obstructing  crossing. 
Todd  V.  Philadelphia  &  R.  Ry. 

Co.  (Pa.),  p.  37,  vol.  25  (2  R 

RR). 

Question  for  jury  whether  in- 
juries to  child  struck  by  street 
car  were  caused  by  negligence. 
Nolder  v.  McKeesport,  W.  & 

D.    Ry.    Co.    (Pa.),    p.  396, 

vol.  24  (1  R  R  R). 

Question  for  jury  whether  negli- 
gence in  failing  to  stop  train 
to  avoid  injuring  boy  playing 
on  side  of  stationary  car. 
O'Donnell  v.  Chicago,  R.  I.  & 

P.  R.  Co.  (Neb.),  p.  701,  vol. 

27  (4  R  R  R). 

Question  for  jury  whether  tor- 
pedo injuring  boy  was  placed 
on   track  by  trainman  for  his 
own  amusement. 
Kuting  V.  Chicago  A  N.  W.  Ry. 

Co.  (Wis.),  p.  513,  vol.  28  (5 

RRR). 

Res  gestae  in  action  by  father 
for  injury  to  minor  son. 
Illinois  Cent.  R.  Co.  v.  Henon 

(Ky.),   p.    145,   vol.    26   (3  R 

RR). 
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Kight  of  action  by  mother,  nnder  Wilful    or  reckless   miaconduct 

Washington  statute,  for  death  not  shown  where  boj  was  in- 

of  child.  jured  on  tracks  after  passing^ 

Clark  V.  Northern  Pac.  Rj.  Co.  through   freight  yard,  and  it 

(Wash.)f  p*  755,  vol.  27  (4  R  did  not  appear  that  companj 

R  R).  maintained    anj    way    across 

Right  of  motorman  to  assume  yard  which  public  were  invited 

that  child  seven  years  old  will  to  use. 

exercise  care.  Byrnes  v.  Boston  &  M.  R.  R. 

Citizens'  St.  R.  Co.  v.  Hamer  (Mass.),  p.  600,  vol.  26  (3  R 

(Ind.),  p.   9,  vol.   25  (2RR  R  R). 

R) 

Right  to  catch  and  lecture  boy  OINDBRS. 

stealing  ride.  See  /Railroads  in  Streets. 

Palmisano     v.    New    Orleans  ^^^  ^„,^«^.  ^.^^^.^       

City  R.  Co.  (La. ),  p.  753,  vol.  O I R  O  U  M  STANTLAi      HVI- 

27  (4  R  R  R).  DBNOB. 
Right  to  leave  train  on  switch  See  Fires. 

track 

Flore's  v.  Atchison,  T.  &  S.  F.  OITIBS. 

Ry.  <3o.  (Tex.),  p.   709,  vol.  See  Licenses. 

24  (1  R  R  R). 

Right  to  recover  for  impairment  CITIZENSHIP, 

of  earning  capacity  of  minor.  See  Public  Lands. 
Chicago,   B.    &  Q.  R.  Co.   v. 

Krayenbuhl   (Neb.),    p.   35,  OITY  OOUNOIL. 

vol.  28  (5  R  R  R).  See  Street  Railways. 
^cope  of  engineer's  employment 

where  child    was  injured   by  OLASS  LESGISLATION. 

torpedo  placed  upon  track  for  See  Constitutional  Law, 

former's  amusement.  Eminent  Domain. 
Euting  V.  Chicago  &  N.    W. 

Ry.  Co.  (Wis. ) ,  p.  513,  vol.  GOAL  BINS. 

28  (5  R  R  R) .  See  Injuries  to  Property. 
Sufficiency  of  evidence  of  street 

railway  company's  negligence  OOLLATBRAIj  ATTAOK. 

in    action    for    running    over  See  Eminent  Domain. 

child. 

Welsh  V.  United  Traction  Co.  COLLISIONS. 

(Pa.),  p.   595,  vol.   25  (2  R  See  Carriers  of  Passengers, 

K  R).  Crossings. 

Sufficiency  of  evidence  to  show  Evidence, 

that  turntable  was  insecurely  Master  and  Servant. 

fastened.  Negligence. 

Edgington   v.  Burlington,  C.  Pleading. 

R.  &  N.  Ry.  Co.    (Iowa),  p.  Street  Railways. 

249,  vol.  27  (4  R  R  R). 

The  fact  that  immediate  cause  of  OOMBUSTIBLBS. 

injury  to  child  was  the  act  of  See  Fires  Set  by  Locomotives, 

its  playmates  in   unfastening  rirkutuf^x^ni t^i     t^attwavs 

and  operating  insecurely  fas-  OOMMBROIAL    RAILWAYS. 

tened    turntable    was   no    de-  See  Street  Railways. 

Edgfngton   v,  Burlington,  C.  COMMISSIONS. 

R.  &  N.  Ry.  Co.   (Iowa),  p.  See  Railroad  Commissioners, 

247,  vol.  27  (4  R  R  R). 

Two  hundred  and  fifty  dollars  COMMON  CARRIBRS. 

not    grossly    inadequate     for  See  Carrters  of  Goods. 

death  of  boy  between  eleven  Carriers  of  Live  Stock, 

and  twelve  years  of  age.  Carriers  of  Passengers. 

Snyder  v.  Lake  Shore  &  M.  S.  Connectinjgr  Carriers. 

Ry.  Co.  (Mich.),  p.  283,  vol.  Constitutional  Law, 

28  (5  R  R  R).  Interstate  Commerce. 
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COMMON  OAB.BIER&—Conrd. 

Limiting  Liability. 

Notice  of  claim  for  injury. 
Atchison,  etc.,  Ry.   Co.    v. 
Morris  (Kan.)»  p*  588,  yoI. 
28  (5  R  R  R). 
Railroad    company    cannot    l>e 
compelled    to    maintain    and 
operate  road  at  actual  loss. 
Jack  V.  Williams  (S.  Car.),  p. 
10,  vol.  26  (3  R  R  R). 
Railroad  company,  in  operation 
of  its  road  as  common  carrier, 
not  a  public  officer. 
Lyons  v.  Rutland  R.  Co.  (Vt.), 
p.  27,  vol.  26  (3  R  R  R). 

OOMPBNSATION. 

S^e  Eminent  Domain, 
Officers. 

COMPLETE  LINES. 
See  Consolidation, 

COMPRESS. 

See  Carriers  of  Goods, 

CONOX7RRBNT     NEGLI- 
GENCE. 

See  Accidents  on  Track, 
Crossings, 
FeUow  Servants, 
Negligence, 

CONDEMNATION  PROCEED- 
INGS. 

See  Eminent  Domain, 

CONDUCTORS. 

See  Carriers  of  Passengers, 
Fellow  Servants, 

CONFLICT  OP  LAWS. 

See  fudgments, 
L/iability  for  injury  to  passen- 
ger sustained  in  another  state. 
Louisville  &    N.   R.    Co.    v, 

Harmon   (Ky.),   p.  76,    vol. 

24  (1  R  R  R). 

CONNECTING  CARRIERS. 

See  Carriers  of  Freight, 
Instructions, 
Shipping  Receipts, 
Union  Depots, 

Burden  of  proving*  that  agent 
of  initial  carrier  had  authority 
to  bind  it     with    respect     to 
rates  of  connecting  carriers. 
Mc Lagan  v.  Chicago  &  N.  W. 

Ry.  Co.   (Iowa),   p.  566,  vol. 

24  (1  R  R  R). 


CONNECTING     CARRIERS— 
Continued, 

Burden   on  carrier  where  goods 
are  injured  by  water  to  show 
that  injury  was  not  due  to  its 
negligence. 
Mears  v.  New  York,  N.   H.   Sl 

H.  R.  Co.  (Conn.),  p.  668,  vol. 

26(3RRR). 
Company  contracting  to  ship 
cattle  over  its  own  and  con- 
necting line  and  sued  for  in- 
jury occurring  on  connecting 
line  could  not  complain  of 
judgment  over  in  its  favor 
against  connecting  company. 
Texas  &  P.   Ry.   Co.   v.   Mc- 

Carty  (Tex.),  p.  654,  vol.  26 

(3  R  R  R). 
Declaration   of  defendant  com- 
pany's   conductor    as  to  evi- 
dence as  to  when   train  was 
due  at  connecting  point. 
San  Antonio  &  A.  P.  Ry.  Co. 

V,   Barnett   (Tex.),    p.    789, 

vol.  24  (1  R  R  R). 
Kffect  of  contract  where  receiv- 
ing carrier  does  not  contract 
for  itself  beyond  its  line. 
Hughes  V,  Pa.  R.  Co.  (Pa.),  p. 

925,  vol.  25  (2  R  R  R). 
EJffect  where  initial  carrier  re- 
ceives fruit  in  good  condition 
but  delivers  to  connecting  car- 
rier in  bad  condition. 
Missouri,  K.  &   T.  Ry.  Co.   v, 

Mazzie    (Tex.),  p.  950,   vol. 

25  (2RRR). 
General  denial  by  defendant 
raised  issue  whether  state- 
ments of  initial  carrier's  agent 
with  respect  to  rates  of  con- 
necting carrier  bound  receiv- 
ing carrier. 
McLagan  v,  Chicago  &  N.  W. 

Ry.  Co.   (Iowa),  p.  566,   vol. 

24  (1  R  R  R). 

Implied  authority  of  agent  to 
solicit  traffic  for  foreign  rail- 
road company  to  bind  his 
principal  for  safe  delivery  of 
goods  beyond  its  own  line. 
Fremont,  etc.,  R.  Co.  v.   New 

York,  etc.,  R.  Co.  (Neb.),  p. 

470,  vol.  28  (5RRR). 
New    York,    etc.,    R.    Co.    v, 

Fremont,  etc.,  R.  Co.  (Neb.), 

p.  470.  vol.  28  (5  R  R  R) . 

Initial    carrier    not    bound    by 
statements  of  its  agent   as  to 
rates  of  connecting  carrier. 
McLagan    v.    Chicago  &    N. 

W.  Ry.  Co.    (Iowa),   p.    566, 

vol.  24  (1  R  R  R). 
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Continued, 

Initial  carrier  only  required  to 
put  stock  in  suitable  pen. 
Central   Stock  Yards  Co.     v. 

Louisville  &  N.  R.   Co.    (C. 

C.  A.),  p.  259,  vol.  28  (5  R  R 

R). 
Initial  carrier  was  not  guiltj  of 

unlawful  discrimination,  in 
violation  of  interstate  com- 
merce act,  by  placing^  cattle  in 
suitable  pens  instead  of  deliv- 
ering: them  to  connecting  car- 
rier. 
Central  Stock    Yards    Co.    v. 

Louisville  &  N.  R.   Co.    (C. 

C.  A.),  p.  259,  vol.  28  (5  R  R 

R). 

In  the  absence  of  statutory  pro- 
vision, courts  have  no  power 
to  compel  exchange  of  traffic 
between  connecting-  lines. 
Central    Stock  Yards  Co.    z/. 

Louisville  &  N.  R.  Co.    (C. 

C.  A.),  p.  259,  VOL  28  (5  RR 

R). 

Liability  for  injury  on  connect- 
ing line,  under  bill  of  lading- 
providing  that  carrier  shall 
not  be  liable  for  loss  not  proved 
to  have  occurred  on  his  own 
line. 
Dunbar  v.  Charleston  &  W.  C. 

Ry.  Co.  (S.  Car. ),  p.  761,  vol. 

24  (1  R  R  R). 
Liability  for  loss  by  fire  of  goods 
ready  for  delivery  to  connect- 
ing carrier,  where  specific  and 
general  clauses  limiting  lia- 
bUity. 
Texas  &  Pacific  Ry.   Co.   v, 

Callender    (U.   S.),  p.   186, 

vol.  24  (1  R  R  R). 
Liability  for  loss  of  goods  de- 
posited on  company's  pier  for 
delivery  to  succeeding  carrier. 
Texas  &  Pacific  Ry.   Co.    v. 

Callender    (U.    S.),    p.   186, 

vol.  24  (1  R  R  R). 
Liability  for  loss  of  goods  un- 
loaded by  connecting  carrier 
on  his  pier,  prior  to  notice  to 
succeeding  carriers. 
Texas  &    Pacific  Ry.  Co.   v. 

Reiss   (U.    S.),   p.   178,  vol. 

24  (1  R  R  R). 
Liability  for  loss  on  connecting 
line,  construction  of  contract. 
Taflfe  V,  Oregon  R.  Co.  (Ore.), 

p.  754,  vol.  24  (1  R  R  R). 
Liability  for  negligence  of  con- 
necting carrier. 
Hartley  v.  St.  Louis,  K.  &  N. 

W.  R.  Co.  (Iowa),  p,  569,  vol. 

24  (1  R  R  R). 


OONNBOTING 
Continued, 

Liability  for  negligence  of  con- 
necting carrier  under  statute 
of  Georgia. 
Felton  V.  Central  of  Georgia 

Ry.  Co.  (Ga.),  p.  575,  vol.  24 

(1  R  R  R). 
Liability  of  connecting  carrier 
where  initial  carrier  receives 
goods  to  be  transported  over 
lines  of  several  connecting  car- 
riers. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Western  Hay  Sl  Grain   Co. 

(Neb.),  p.  953,  vol.  25  (2  R  R. 

R). 
Liability   of   delivering  carrier 
where  decay  of  fruit  began  on 
initial  line. 
Missouri,  K.  Sl  T.  Ry.  Co.  w. 

Mazzie  (Tex.),   p.   950,  vol. 

25  (2  R  R  R). 
Liability  where  stock  is  loaded 
beyond  initial  carrier's  termi- 
nus and  bill  of  lading  is  ac- 
cepted from  connecting  cat^ 
rier. 
Hartley  v,  St.  Louis,  etc.,  R. 

Co.    (Iowa),   p.    569,  vol.    24 

(1  R  R  R). 

Limiting  Liability. 

Carrier  is  not   prevented  by 
public  policy  from   limiting 
its  liability  to  its  own  line. 
Hartley  v.  St.  Louis,  K.  Sl 

N.   W.  R.    Co.   (Iowa),  p. 

569,  vol.  24  (1  R  R  R) . 
Connecting  carrier  not  named 
in  receipt  entitled  to  benefit 
of  provision. 
Mears  v.  New  York,  etc,  R. 

Co.    (Conn.),  p.  668,  vol. 

26f3RRR). 
Liability  for  improper  treat- 
ment of  cattle  as  affected  by 
fact  that  each  connecting 
carrier  limited  its  liabiUty 
to  its  own  line. 
Gulf,  C.  Sl  S.  F.  Ry.    Co.  v, 

Houghton    (Tex.),  p.  697, 

vol.  26  (3  R  R  R). 
Liability  for  injury  on  con- 
necting line  where  stipula- 
tion that  liability  shall  cease 
at  initial  carrier's  terminus. 
Pittsburg,  C.C.  &  St.  L.  R. 

Co.   V.   Viers  (Ky.),  p.  62, 

VOL  26(3RRR). 

Negligence  of  connecting  car- 
rier, construction  of  Iowa 
statute. 

Hartley  v.  St.  Loui«,  K.  Sl 
N.  W.  R.  Co.  (Iowa),  p. 
569,  vol.  24  (1  R  R  R). 
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CONNECTING     CABBIBBS- 
Continued, 

Sufficiency  of  evidence 
whether  initial  carrier  lim- 
ited its  liability  to  its  own 
line. 

Hartley  v.  St.  Louis,  K.   & 
N.  W.  R.  Co.  (Iowa),  p.  569, 
vol.24  (1  RRR). 
To  own  line. 
Fremont,  E.  &  M.  V.  R.  Co. 
V,  New  York,  C.  &  St.    L. 
R.  Co.  (Neb.),  p.  470,  vol. 
28  (5RR  R). 
New  York,  C.   &  St.   Lr.    R. 
Co.  V.  Fremont,  B*  &  M. 
V.  R.   Co.  (Neb.),  p.  470, 
vol.  28  (5  R  R  R). 
Where  contract  is  made  in  one 
state  and  injury  ensues  in 
another. 

Hughes  v.  Pennsylvania  R. 
Co.  (Pa.),  p.  925,   vol.  25 
(2  RRR). 
Misleading*  instruction  as  to  ap- 
portionment   of    damages    in 
action  for  delay  in  shipment. 
Gulf,  C.  &  S.   F.   Ry.  Co.  v. 
Cushney   (Tex.),   p.  89,  vol. 
25  (2  R  R  R). 

Negligence  not  inferred  from 
mere  fact  that  goods  are  wet 
while  in  carrier's  possession. 
Mears  v.  New  York,  etc.,  R. 

Co.  (Conn.),  p.  668,  vol.    26 

(3  R  R  R). 
Presumption     that     injury     to 
goods  occurred  on  last  line. 
Cote  V,  New  York,  N.  H.  &  H. 

R.  Co.  (Mass.),  p.   270,   vol. 

28  (5  R  R  R). 

Question  for  jury,  whether  dam- 
age occurred  on  initial  line. 
Missouri,  K.  &  T.  Ry.  Co.   v, 

Mazzie  (Tex.),  p.   950,  vol. 

25  (2  R  R  R). 
Railway  company  contracting 
to  ship  cattle  from  its  own  and 
connecting  line  to  certain 
point  was  liable  for  injury 
occurring  on  connecting  line. 
Texas  &  P.  Ry.   Co.    v,   Mc- 

Carty  (Tex.),  p.  654,  vol.  26 

(3  RRR). 
Receiving  carrier  as  agent  for 
connecting  carrier. 
Hughes  V,  Pa.    R.    Co.    (Pa.), 

p.  925,  vol.  25  (2  R  R  R). 
Right  of  connecting  carrier  to 
action     over     against     other 
carriers. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v. 

Reese  (Tex.),  p.  673,  vol.  26 

(3  R  R  R). 

SRRR-55 


CONNECTING     CABRIEBS— 
Continued, 

State  cannot  compel  transfer  of 
cars  of  live  stock  to  connect- 
ing road  where  shipment  is 
subject  to  interstate  commerce. 
Central  Stock   Yards    Co.    v, 

Louisville  &  N.    R.   Co.   (C. 

C.  A.),  p.  259,   vol.   28  (5  R 

R  R). 

Transportation  of  freight  over 
connecting  lines  after  its  ar- 
rival at  destination  named  in 
bill  of  lading. 
Missouri,  K.  &  T.  Ry.    Co.   v, 

Mazzie  (Tex.),  p.   950,  vol. 

25  (2  R  R  R). 

Venue  of  action   where  ratifica- 
tion by  connecting  carrier  of 
original  contract  of  initial  car- 
rier. 
Pittsburg,  C,  C.  &  St.  L,.  Ry. 

Co.  V,  Viers  (Ky.),  p.  62,  vol. 

26(3RR  R). 

Waybill    afiPorded  no    proof   of 
partnership  or  agency  between 
defendant  and  connecting  car- 
rier. 
San  Antonio  &  A.  P.  Ry.   Co. 

V.   Barnett  (Tex.),    p.    789, 

vol.  24(1  RRR). 

What  constitutes  awaiting  fur- 
ther conveyances. 
Texas  &  Pacific  Ry.   Co.    v, 
Reiss  (U.  S.),  p.  178,  vol.  24 
(1  R  R  R). 

CONSIGNEES. 

See  Carriers  of  Freight, 
Carriers  of  Goods, 

CONSIGNORS. 

See  Carriers  of  Freight, 
Carriers  of  Goods, 

CONSOLIDATION. 

See  Contracts, 
Jurisdiction, 

Inserting  name  of  another  com- 
pany    as     defendant     where 
action  had  been  brought  before 
consolidation. 
Stewart  v.  Walterboro  &  W. 

Ry.   Co.    (S.   Car.),  p.   849, 

vol.  26  (3  RRR). 
Liability    for    torts    previously 
committed. 
Stewart  v,  Walterboro  &  W. 

Ry.  Co.    (S.   Car.),  p.   849, 

vol.  26  (3  R  R  R). 
Proper  corporate  action  for  the 
purpose  of  merger  and  consol- 
idation    of    railways     under 
Georgia  statute. 
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Dady   v,    Georgia   &  A.    Ry. 

(Ga.).  p.  594,  vol.    24   (1  R  R 

R). 
Rig-ht  of  railroads  to  consolidate 
as  affected  by  fact  that  they 
both  cross  shallow  rivers  on 
which  are  freig-ht  and  passen- 
ger steamboats. 
Dady    v,   Georgia    &   A.    Ry. 

(Ga.),  p.  594,  vol.  24   (1  R  R 

R). 
Validity  of  merger  or  consolida- 
tion brought  al>out  by  vote  of 
officer  who  is  also  member  of 
voting  trust. 
Dady  v.   Georgia  &    A.    Ry. 

(Ga.),  p.  594,  vol.  24  (1   R  R 

R). 

OONSTITUTIONAIi  LA^W. 

See  Bonds, 

Eminent  Domain. 
Employers*  Liability  Acts. 
Interstate  Commerce. 
Local  Assessments. 
Street  Railways. 
Taxation. 

Acts  1899  of  Ind.,  p.  260,  provid- 
ing for  the  granting  of  fran- 
chise to  street  railways  not  in 
violation  of  constitutional 
provision  requiring  corpora- 
tions to  be  formed  under  gen- 
eral law. 
Smith  V.  Indianapolis  St.  Ry. 

Co.  (Ind.),  p.  116,  vol.   26  (3 

RRR). 
Amendment  of  South  Carolina 
statute  withdrawing  right  of 
bondholders  to  reorganize  in 
case  of  foreclosure  of  railroad 
mortgage,  except  on  condition 
of  submission  to  certain  rates 
for  transportation,  not  an 
impairment  of  property  rights. 
Com'r   of  Railroads  v.  Grand 

Rapids     &      I.       Ry.     Co. 

(Mich.),  p.  665,  vol.  26  (3  R 

RR). 
Any  interference  with  interstate 
commerce  by  enforcement  by 
state  statute  prohibiting 
greater  charge  for  short  than 
long  haul  too  remote  to  be  re- 
garded as  unconstitutional 
interference  with  the  interstate 
commerce. 
Louisville    &    N.    R.    Co.    v. 

Commonwealth  of  Kentucky 

(U.  S.),  p.  118,  vol.  24  (1  R  R 

R). 

Appropriation  of  right  of  way 
by  telegraph  company  without 
compensation  is  in  violation  of 


OONSTITXJTIONAIi     LAW- 

Continued. 

provision  of  federal  constitu- 
tion  against  taking  property 
without  due  process  of  law. 
Phillips  V.  Postal  Tel.  Cable 

Co.    (N.   Car.),   p.    147,  vol. 

28  (5  RRR). 
Assessing  damages  irrespective 
of  benefits  in  eminent  domain 
proceedings. 
Beveridge  v.  Lewis  (Cal.),  p. 

83,  vol.  26  (3  RRR). 

Authority  of  state  legislature  to 
authorize  railroad  commis- 
sioners to  reduce  unreasonable 
joint  through  rate  agreed  upon 
by  two  or  more  railroads. 
Minneapolis,  etc.,  R.  Co.  i'. 
State  of  Minnesota  (U.  S.), 
p.  650,  vol.  27  (4  R  R  R). 

Carrier  not  deprived  of  its  prop- 
erty without  due    process  of 
law  by  statute  of    Nebraska 
creating  liability  for  any  in- 
jury to    passenger   not  occa- 
sioned by   his    own   criminal 
negligence  or  violation  of  some 
rule  of  the  company. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v, 
Eaton  (U.  S.),  p.  175,  vol.  25 
(2  RRR). 
Constitutionality  of  acts  1899  of 
Ind.,  p.  260,  authorizing  cities 
to  grant  franchise    to  street 
railways. 

Smith  V.  Indianapolis  St.  Rj. 
Co.  (Ind.),  p.  116,  vol.  26  (3  R 
RR). 
Constitutionality   of    Kentucky 
statute    prohibiting    carriers 
from  charging  more  for  short 
than  long  haul. 
Louisville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U. 
S.),  p.   118,   vol.  24  (1  RR 

R). 

Constitutionality  of  Nebraska 
statute  creating  liability  for 
any  injury  to  passenger  not 
occasioned  by  his  own  crimi- 
nal negligence  or  violation  of 
some  rule  of  the  company. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Eaton    (U.  S.),  p.  175,  vol. 

25  (2  RRR). 
Chicago,  R.  I.  &  P.  R.  Co.  r. 

Hambel  (Neb.),  p.  167,  vol. 

25  (2  R  R  R). 
Chicago,  R.  I.  &  P.  Ry.  Co.  v, 

Zernecke  (U.  S.),  p.  170,  vol. 

25  (2  RRR). 
Constitutionality  of  statute  of 
Indiana  providing    that  con- 
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LA^W—  CONSTITUTIONAL 

Continued, 


LAW— 


tributorj  nei^lifreace  in  action 
for  personal  injury  shall  be  a 
matter  of  defence  and  may  be 
proved  under  a  general  denial. 
Indianapolis  St.  Ry.    Co.    v, 

Taylor  (Ind.),  p.  S88,  vol.  25 

(2R  RR). 
Constitutionality  of  statute  pro- 
hibitinir  sale  of  passes. 
AUardt  v.  People  (111.),  p.  674, 

vol.  27  (4RRR). 
Constitutionality  of  statute  pro- 
viding penalty  for  failure  to 
pay  damages  on  freight. 
Porter  v.  Charleston  &  S.  Ry. 

Co.  (S.  Car.),  p.  657,  vol.  26 

(3RRR). 
Constitutionality  of  §  1,  ch.  119, 
Laws  1899,  of  Maine,  relating 
to  the  organization  of  street 
railways. 

Appeal  of  Milbridge  &  C.  Elec- 
tric R.  Co.  (Me.),  p.  489,  vol. 

25(2RRR). 

Construction    of    state    statute 
givincT  different  effect  to  simi- 
lar language  in  interstate  com- 
merce law  binding  on  United 
States  supreme  court. 
Louisville  &  N.  R.  Co.  v.  Com- 
monwealth    of      Kentuckv 
(U.  S.),p.  118,  vol.   24   (IR 
RR). 

Contract  to  maintain  side  tracks 
for    convenience    of  sawmill 
owner    in     consideration    of 
release  of  damages  for  injuries 
to  stock  and     from   fire    not 
against  public  policy. 
Missouri,  K.  ^k  T.  Ry.  Co.  of 
Texas  v.   Carter  (Tex.),  p. 
538.  vol.  26  (3  R  R  R). 
Kentucky  Const. ,  g  218,  prohibit- 
ing carriers    from    charging 
more  for  short  than  for  long 
haul   as  an  interference  with 
interstate  commerce. 
Louisville  &  N.  R.  Co.  ».  Eu- 
bank (U.  S.),  p.  610,  vol.  24 
(1  R  R  R). 
Massachusetts  statute  removing 
bar  of  limitation*  to  filing  peti- 
tion to  have  damages  assessed 
is  not  invalid  as  class  legisla- 
tion, because,  while  applicable 
to    other    railroads,    terminal 
companies  are  exempt  from  its 
operation. 

Dunbar    v.   Boston  &  P.    R. 
Corp.  (Mass.),  p.  382,  vol.  26 
(3RRR). 
South  Carolina  statute  providing 


penalty  for  failure  to  pay  dam- 
ages on  freight   within  sixty 
days  not  unconstitutional  as 
in  violation  of  interstate  com- 
merce clause  of  constitution. 
Porter  v.  Charleston  &  S.  Ry. 
Co.  (S.  Car.),  p.  657,  vol.  26 
(3  R  R  R). 
Statute  of  Massachusetts  reliev- 
ing company  of  duty  of  repair- 
ing street  not  unconstitutional 
as  impairing   contract  obliga- 
tion. 

City  of  Springfield  v.  Spring- 
field St.  Ry.  Co.  (Mass.)*  p. 
815,  vol.  27  (4  R  R  R). 
Statute  prohibiting  carriers  from 
charging  more  for  short  than 
long  haul  an  interference  with 
interstate  commerce. 
Louisville  &  N.  R.  Co.  v.  Eu- 
bank (U.  S.),  p.  610,  vol.  24 
(1  R  R  R). 
Validity  of  contract  to  maintain 
side  track  for  convenience  of 
sawmill  owner. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Carter  (Tex.),  p. 
538,  vol.  26  (3  R  R  R). 

CONSTRUCTION. 

See  Contractors. 
Liens. 
J^aitroads. 
Street  /Railways. 

Damages    to    real  estate   from 

construction  and  operation  of 

railroad,  instruction. 

Illinois  Cent.  R.  Co.  v.  Turner 

(111.),  p.   595,  vol.   24(1  R  R 

R). 
Elements  of  damages. 

Illinois  Cent.  R.  Co.  v.  Turner 

(111.),  p.  595,  vol.  24  (1  R  R  R). 

Limitation  as  affected  by  length 

of  time  portion   of    road  has 

been  constructed,  in  action  for 

damages    from    extension    of 

railroad. 

Illinois  Cent.  R.  Co.  v.  Turner 

(111.),  p.  595,   vol.  24  (1  R  R 

R). 
Measure  of  damages  for  land  not 
taken  in  constructing  railroad. 
Illinois  Cent.  R.  Co.  v.  Turner 

(111.),   p.  595,  vol.  24  (1  R  R 

R). 

CONSTRUCTION  TRAIN. 
See  Carriers  of  Passengers. 

CONTAGIOUS  DISEASES. 
See  Pest  Houses. 
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ooNmnnNa  negliqenob. 

See  Master  and  Servant, 

OONTBAOTORS. 

Liability  of  material  man  to 
railroad  for  unlawful  seizure 
of  material  furnished  con- 
tractor, but  in  railroad's  pos- 
session. 
Cameron  v,  Orleans  &  J.  Ry. 

Co.,  Limited  (La.),   p.   829, 

vol.  26(3  R  RR). 
Liability  of  railroad  for  mate- 
rial furnished  contractor  for 
construction  of  road. 
Cameron  v.  Orleans  A.  J.  Ry. 

Co.,   Limited   (La.),  p.   829, 

vol.  26  (3  R  R  R). 
Right  of  railroad  to  enjoin  con- 
tractor from  removing^  mate- 
rial collected  for  construction 
of  road. 
Cameron  v.  Orleans  A.  J.  Ry. 

(Do.,    Limited   (La.),   p.  829, 

vol.  26  (3  R  R  R). 

OONTBAOTS. 

See  Carriers  of  Goods, 

Carriers  of  Passengers, 
Connecting  Carriers, 
Leases  and  Running  Pow- 
ers. 
Liens, 

Railroad  Aid  Grants, 
Railroads. 
Railroads  in  Streets, 
Right  of  Way. 
Street  Railways. 
Assignability    of     contract    to 
maintain  side  tracks  for  con- 
venience of  sawmill  owner  in 
consideration     of   release    of 
damages  to  stock  and    from 
fire. 

Missouri,  K.   &  T.  Ry.  Co.  of 
Texas  v.  Carter    (Tex.),    p. 
538,  vol.  26  (3  R  R  R). 
Contract  to  maintain  side  tracks 
for    convenience    of    sawmill 
owner  in  consideration  of  re- 
lease for  damages  for  injuries 
to  stock    and    from     fire  not 
against  public  policy. 
Missouri,  K.  &  T.  Ry.  Ck).  of 
Texas  v.    Carter  (Tex.),  p. 
538,  vol.  26(3  RRR). 
Impairment  of  obligations  of. 
City   of   Detroit    v.    Citizens' 
Street  Ry.  Co.  (U.  S.) ,  p.  851, 
vol.  25  (2  R  R  R). 
Jurisdiction  to  determine  suffi- 
ciency of  consideration  of  con- 
tract to  maintain  side  track 
for     convenience    of  sawmill 
owner. 


OOJSrrKAXjrQ—ContinMed, 

Missouri,  K«    &  T.  Ry.  Co.  of 

Texas  v.    Carter  (Tex.),  p. 

538,  vol.  26  (3  RRR). 
Liability  of  consolidated  com- 
pany under  contract  to  main- 
tain  side  tracks  for 
convenience  of  sawmill  owner, 
entered  into  in  consideration 
of  release  from  damages  for 
injuries  to  stock  and  from 
fires. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.   Carter  (Tex.),  p. 

538,  vol.  26  (3  R  R  R). 
Right  to  bonus  under  contract 
to  procure  property    owner's 
consent    to     construction    of 
elevated  railroad. 
Union   El.   R.   (Do.    v.   Nixon 

(111.),  p.  370,  vol.  28  <5R  RR). 
Right  to  compensation  for  pro- 
curing property  owner's  con- 
sent to  construction  of  ele- 
vated railroad,  construction 
of  contract. 
Union  £1.   R.    Co.    v.   Nixon 

(111.),  p.  370,  vol.  28  (5  RRR). 
Stipulation  in  contract  of  em- 
ployment requiring  trainmen 
to  take  notice  of  obstruction 
near  track,  void  as  against 
public  policy. 
Gulf,  C.  A  S.  F.  Ry.  Co.  v. 

Darby    (Tex.),   p.    327,  vol. 

25  (2  RRR). 
Validity  of  contract    to   main- 
tain side  track  for  convenience 
of  sawmill  owner. 
Missouri,  K.  A  T.  Ry.  Co.  of 

Texas  v.  Carter    (Tex.)*  p* 

538,  vol.  26  (3  R  R  R). 
When  contract  for  carriage  of 
goods  over  several  lines  con- 
stitutes a  separate  contract  as 
to  carrier. 
Hughes  V.   Pa.    R.   Co.  (Pa.), 

p.  925,  vol.  25  (2  R  R  R). 

OONTBAOTS    OP   EIMPLOY- 
MBKT. 
See  Master  and  Servant, 

OONTRIBXTTORY    NBQLI- 
GBNOB. 

See  Accidents  on  Track. 
Carriers  of  Passengers, 
Children, 
Crossings. 
Fires, 

Fires  Set  by  Locomotives. 
Frightening  Teams. 
Imputable  Negligence. 
Instructions. 
Licensees. 
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See  Mastef  and  Servant 
Negligence, 
Ordinances. 
Personal  Injuries. 
Stock,  Injuries  to. 
Streets  and  Highways, 
Trespassers. 

Absence  of,  pleading. 
Chicago,  St.  P.,  M.  &  O.   Ry. 

Co.  V.  Lagerkrans  (Neb.),  p. 

861,  vol.  27  (4RRR). 
Admissibilitj  of  evidence  on  re- 
direct examination  giving  rea- 
son for  failure  to  lead  team 
across  track  instead  of  driv- 
ing. 
International  &  G.  N.   R.   Co. 

V.  lyocke  (Tex.),   p.  754,  vol. 

25  (2  R  R  R). 
Attempting  to  drive  over  tracks 
in   front  of   an    approaching 
electric  car. 
McNab  V.  United  Railways  &. 

Electric  Co.  (Md.),  p.  39,  vol. 

25(2RRR). 

Burden  of  Proof. 

Instruction. 
Cook  V.  Missouri  Pac.  Ry. 
Co.  (Mo.),  p.  954,  vol.  26 
(3  R  R  R). 
Rule  in  federal  courts. 
Hemingway  v,  Illinois  Cent. 
R.  Co,  (C.   C.  A.),   p.   899, 
vol.  26  (3  R  R  R). 
Constitutionality     of     Indiana 
statute  providing  that  contrib- 
.  utory  negligence,  in  action  for 
personal  injuries,  shall  be  a 
matter  of  defense,  and  may  be 
proved  under  general  denial. 
Indianapolis  St.  Ry.   Co.     v. 
Taylor  (Ind.),  p.  588,  vol.  25 
(2  R  R  R). 
Definition. 
Kentucky  A.  I.  Bridge    Co.*s 
Receivers     v.    Montgomery 
(Ky.),  p.  405,  vol.  25  (2  R  R 

R). 
Degree  of  care  required  for  self- 
protection. 
Read  v.  City  &   Suburban  Ry. 

(Do.  (Ga.),  p.  278,  vol.  26  (3  R 

RR). 
Direction  of  verdict. 
Burian  v,  Seattle  Electric  Co. 

(Wash.),  p.  218,  vol.  24  (1  R 

RR). 
Erroneous  conduct  induced   by 
fear. 
Gulf,  C.  &  S.   F.   Ry.  Co.   v, 

Bryant  (Tex.),  p.  952,  vol.  24 

(IRRR). 


OONTRIBXTTORY    NBQLI- 
Ot^TilO^k— Continued. 

St.  Louis  S.  W.  Ry.  Co.  v. 
Jacobson  (Tex.),  p.  301,  vol. 

25  (2  R  R  ^). 

Erroneous  conduct  in  trying  to 
avoid  danger. 

Reed  v.  Missouri,  K«  &  T.  Ry. 
Co.  (Mo.),  p.  262,  vol.  26  (3 
RRR). 

Failure  to  have  child  vaccinated, 
in  action  for  communication 
of  contagious  disease. 
Missouri,  K.   &  T.  Ry.  Co.  of 

Texas *r.  Wood  (Tex.),  p.  936, 

vol.  26  (3  R  R  R). 

Gross  negligence  implies  utter 
want  of  caution  or  care, 
amounting  to  recklessness, 
and  complete  disregard  of  the 
care  a  man  owes  himself. 
Davis  V.  Atlanta  &.  C.  A.  I,. 
Ry.  Co.  (S.  Car.),  p.  317,  vol. 

26  (3  R  R  R). 

Instruction  based  on  facts  not 
pleaded  as  contributory  negli- 
gence, when  properly  refused. 
International  &  G.  N.  R.  Co. 

r.  Locke  (Tex.)i  p.  754,  vol. 

25  (2  R  R  R). 

Instructions. 
Cogdell  V.  Southern   Ry.  Co. 

(N.  Car.),  p.  39,  vol.  27  (4  R 

RR). 
Davis  V.  Paducah  Ry.  &  Light 

Co.  (Ky.),  p.  684,  vol.  27  (4 

RRR). 

Insufficiency     of    averment    to 
show  contributory  negligence 
in  attempting  to  drive  around 
a  hand  car  at  crossing. 
International  &.  G.  N.   R.   C^. 

V.  Locke  (Tex.),  p.  754,  vol. 

25  (2  R  R  R). 

Insufficient  to  establish  contrib- 
utory negligence  in  accident 
at  crossing. 

St.  Louis  S.  W.   Ry.    Co.  of 
Texas  v.  Carwile    (Tex.),   p. 
804,  vol.  25  (2  R  R  R) . 
Intoxication. 
Gulf,  etc.,   Ry.   Co.   v.    Mat- 
thews (Tex.),  p.  580,  vol.  24 
(1  R  R  R). 
Parent  rescuing  child  from  ap- 
proaching train. 
San  Antonio  &  A.  P.  Ry.  Co. 
V.  Gray  (Tex.),  p.  828,  vol.  25 
(2RR  R). 
Person  cannot  take  chances  and 
be  free  from  contributory  neg- 
ligence. 
Schwanewede  v.  North  Hud- 
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son  Connty  Ry.  Co.   (N.  J.), 

p.  191,  vol.  27(4  RRR). 
Same  test  mnst  be  applied  to 
conduct  of  both  parties  in  de- 
termining^ whether  cause  of 
action  .is  proximate  or  remote. 
Rider  v.  Syracuse  Rapid  Tran- 

sitRy.  Co.   (N.   Y.),   p.  635, 

vol.  26  (3  R  R  R). 
When  instruction  that  a  stated 
fact  constituted  contributory 
oefir^'Srence  was  properly  modi- 
fied so  as  to  leave  question  for 
jury  if  they  found  proximate 
cause  to  be  such  neg-lig^ence. 
Ekiwards  v.  Southern  Ry.  Co. 

(S.  Car.),  p.  761,  vol.  25  (2  R 

RR). 
When  question  for  jury. 
Camp  V.  Wabash  R.  Co.  (Mo.), 

p.  746,  vol.  25  (2  R  R  R). 
Whether  boy  guilty  of  contribu- 
tory negligence  in  climbing  be- 
tween cars  at  crossing. 
Thompson  v,  Missouri,  K.   Sl 

T.  Ry.  Co.  (Mo.),  p.  832,  vol. 

25  (2  R  R  R). 

CONVERSION. 

See  Carriers  of  Freight. 
Railroads, 

Action  of  conversion. 
Industrial    &    General    Trust 
V,  Tod  (N.  Y.),  p.  723,  vol.  25 
(2  R  R  R). 
When  action  of  conversion  will 
not  lie  against  reorganization 
committee  empowered  to  use 
bonds  to  pay  the  price  of  the 
railroad  company  on  foreclos- 
ure sale. 

Industrial    &.    General   Trust 
V.  Tod  (N.  Y.),  p.  723,  vol.  25 
(2RRR). 
OOBPORATB  BXISTBNOB. 

See  Railroads, 
CORPORATIONS. 

See  Bonds, 

Consolidation, 

Jurisdictions, 

Officers, 

Pleading, 

Railroads, 
Admissions  that  officer  of  cor- 
poration had  authority  to  exe- 
cute note,  sufficient    to  estop 
corporation. 

Baines  v,  Coos  Bay,  etc.,  R.  & 
Nav.  Co.  (Ore.),  p.  412,  vol. 

26  (3  R  R  R). 

Validity  of  ordinance  extending 
franchise  beyond  corporate 
Ufe. 


OORPOBATION&-Ow/iss«<f. 

City  of  Detroit  v,  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.)» 
p.  851,  vol.  25  (2  R  R  R). 
What     constitutes     established 

place  of  business. 

Weller  v,  Pennsylvania  S.  (^ 
(Colo.),  p.  702,  v<^  25  (2  R  R 
R). 


See  Carriers  of  Freight, 

COTTON. 

See  Carriers  of  Goods, 

OOUNSBIj. 

See  Death  by  Wrongful  Act, 

COUPLERS. 

See  Interstate  Commerce, 
Master  and  Servant, 

COXJPLINa  CARS. 

See  Interstate  Commerce, 
Master  and  Servant, 

COUPONS. 

See  Tickets  and  Fares, 

CREDIBILITT. 

See  Witnesses, 

CRIMINAL  LA^W^. 

Liability  of  railroad  for  suffering 
gaming  on  moving  train,  un- 
der Ky .  Statutes,  sec.  197& 
Louisville  &  N.  R.  Co.  v.  (>>m. 
(Ky.),  p.  567,  vol.  25  (2  R  R 
R). 

CROSSINQS. 

See  Accidents  on  Track, 
Children, 

Contributory    Negligence, 
Damages, 
Eminent  Domain, 
Evidence, 

Frightening  Horses, 
Instructions, 
Negligence, 
Pleading. 

Railroads  in  Streets, 
Remedies, 
Stock,  Injuries  to. 

Admissibility  of  evidence  as  to 
speed  of  train  where  crossing^ 
is  obscured  by  trees. 
Olson  V,  Oregon  Short  Line  R. 
Co.   (Utah),    p.    797,  vol.  25 
(2RRR). 
Admissibility    of   opinion     evi- 
dence to    show  that  accident 
could  have  been  avoided. 
Olson  V,  Oregon  Short  Line  R. 
Co.    (Utah),   p.   797,  vol.  2S 
(2RRR). 
As  between  traveler  and  train  of 
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cars  at  country  crossiag  train 

has  right  of  way. 

New  York,  etc.,  R.  Co.  v.  Kist- 

ler    (Ohio),   p.    340,   vol.  27 

(4RR  R). 
Burden    of  proving   negligence 
causing  injury  at  street  rail- 
way crossing. 
Adams    v,    Wilmington  &  N. 

Electric   Ry.   Co.    (Del.),  p. 

307,  vol.  27(4  RRR). 
Burden  of  proving  that  defect  in 
bridge  was  due  to  act  of  stran- 
ger. 
Denison  &  P.   S.  Ry.  Co.   v. 

Foster    (Tex.),   p.  576,   vol. 

26  (3RR  R). 
Care   due   persons     seen     near 

track. 

New    York,   etc.,    R.    Co.    v. 
Kistler  (Ohio),    p.  340,  vol. 

27  (4RRR). 
Care  required  of  motorman. 

Louisville     Ry.    Co.    v.    Will 
(Ky.),  p.  826,  vol.  25  (2  R  R 

R). 
Company    not     responsible    for 

obstructions  to    view    not  on 

right  of  way. 

New  York,    etc.,    R.     Co.    v. 

Kistler  (Ohio) ,  p.  340,  vol.  27 

(4  RRR). 
Contract  providing  that  private 
crossing  shall   be    left    open 
not  against  public  policy. 
Gulf,    etc.,    Ry.    Co.    v.  Clay 

(Tex.),  p.  28,  vol.  25  (2  R  R  R). 

Contributory  Negligence* 

Admissibility  of  evidence  that 
others  had  used  crossing  in 
action  against  street  rail- 
way for  injury  caused  by 
pile  of  snow  in  street. 
Newport  News  &   O.  P.  Ry. 

&  Electric  Co.  v.  Bradford 

(Va.),p.  106,  vol.  27  (4  R 

R  R). 
Attempt  to  climb  t>etween  cars 
at  a  point  other  than  cross- 
ing, when  crossing  is  blocked 
by  cars. 
Thompson  v,  Missouri,  K.  St 

T.  Ry.    Co.  (Mo.),  p. '832, 

vol.  25  (2  R  R  R). 
Attempt  to  cross  in  front  of 
approaching  train. 
Robinette  v,  Alabama  Great 

Southern  R.  Co.  (Ala.),  p. 

236,  vol.  24  (1  R  R  R). 
Care  required  of  person  cross- 
ing street  railway. 
Adams  v.  Wilmington  &  N. 

Electric  Ry.  Co.  (Del.),  p. 

307,  vol.  27  (4  R  R  R). 


OROa&INQ&-'Con^tnued. 

Atberton   v,  Tacoma  Ry.  & 

Power  Co.  (Wash.),  p.  668, 

vol.  28  (5  R  R  R). 
Care  required  of  traveler,  in- 
struction. 
Edwards    z/.    Southern    Ry. 

Co.  (S.   Car.),  p.  761,  vol. 

25  (2  RRR). 
Lorenz  v,  Burlington,  etc., 

Ry.  Co.  (Iowa),  p.  216,  vol. 

24(1  RRR). 
Complying  with  flagman's  di- 
rection to  cross. 
Ayres    v,    Pittsburgh,   etc., 

Ry.   Co.  (Pa.),  p.  206,  vol. 

24  (IRRR.) 
Howards  v.  Chicago    &  A. 

Ry.  Co.  (Mo.),  p.  333,  vol. 

25  (2  RRR). 
Degree  of  care  to  be  used  by 

boy  to  render  unavailable  a 
defense  of  contributory  neg- 
ligence in  action  for  inju- 
ries received  in  climbing 
between  cars  blocking  street 
crossing. 

Thompson  v»  Missouri,  K.  & 
T.  Ry.   Co.   (Mo.),  p.  832, 
vol.  25  (2  R  R  R). 
Doctrine    that    remote    negli- 
gent act  of  injured  party  will 
not  bar  recovery  was  not  ap- 
plicable where  act  of  plain- 
tiif  in   driving  in   front   of 
electric  car  and  that  of  con- 
ductor or  motorman  was  so 
substantially    c  o  n  c  u  rren  t 
that  it    was    impossible    to 
separate  conduct  of  injured 
party  from  injury  itself. 
Rider    v,    Syracuse    Rapid 
Transit  Ry.  Co.  (N.  Y.),  p. 
635,  vol.  26  (3  R  R  R). 
Duty  to  look  out  for  trains. 
Cleveland,  A.  &  C.  Ry.  Co. 
V.    Workman     (Ohio),   p. 
551,  vol.  27  (4  R  R  R). 
Effect  of  where  injury  resulted 
■  from      collision        between 
street  car  and  wagon. 
Memphis  St.  Ry.  Co.  v.  Wil- 
son (Tenn.),  p.  708,  vol.  27 
(4  RRR). 
Extraordinary  care  or  caution 
not  required  of  person  using 
public  crossings  to  avoid  the 
unforeseeable  negligence  of 
those  in  charge  of  a  train. 
Meeks  v.  Ohio  River  Ry.  Co. 
(W.   Va.),   p.   662,  vol.  28 
(5  RRR). 
Failure  to  look  and  listen  and 
failure  to  give  crossing  sig- 
nals. 
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Central  of  Georgia  Ry.  Co. 

V.   Freeman    (Ala.),  p.  62, 

vol.  28  (5RRR). 
Horse  frightened  bj  escaping 
steam  after  negligent  driver 
had  crossed  in  safety. 
Mendenhall  v.  Philadelphia, 

W.  &  B.  R.  Co.  (Pa.),  p.  16, 

vol.  27  (4  R  R  R). 
If  it  appears  that  trolley  car 
motorman  is  not  going  to  re- 
spect your  rights  to  cross 
street  first,  you  must  wait, 
or  you  are  guilty  of  contrib- 
utory negligence. 
Schwanewede  v.  North  Hud- 
son County  Ry.    Co.    (N. 

J.),   p.   191,   vol.  27   (4    R 

R  R). 
Instruction  as  to  contributory 
negligrence    as   affected    by 
failure    to    stop,    look    and 
listen. 

Gninney  v.  Southern  Elec- 
tric R.  Co.    (Mo.),  p.  820, 

vol.  25  (2  R  R  R). 
Instruction  as  to  duty  to  reg'u- 
late  speed  of  cars  at  crossing 
properly  refused  for  ignoring 
contributory  negligence. 
West  Chicagro  St.   R.  Co.  v. 

Petters  (111.),  p.  612,  vol. 

25  (2RRR). 
Judgment  properly  rendered 
for  defendant  where  special 
finding  showed  contributory 
negligence  precluding  re- 
covery, although  they  were 
inconsistent  with  general 
verdict. 
Morford  v.  Chicago,  I.  A  L# 

Ry.  Ck>.  (Ind.),  p.  595,  vol. 

26(3RRR). 
Modification  of  instruction  as 
to  contributory  negligence, 
leaving  question  for  jury. 
Edwards    v.    Southern    Ry. 

Co.  (S.  Car.),  p.  761,  vol.  25 

(2  R  R  R). 
Negligence  as  affected  by  sub- 
sequent contributory  negli- 
gence when  crossing  street 
railway. 
McNab  V,  United  Railways 

&  Electric  Co.  (Md.),  p.  39, 

vol.  25(2  RRR). 
Negligence  of  boy  in  climbing 
between  cars  blocking  street 
crossing  as  affected  by  ca- 
pacity. 
Thompson  v.  Missouri,  K.  & 

T.   Ry.    Co.  (Mo.),  p.  832, 

vol.  25  (2  R  R  R). 
Negligence    of    motorman    in 
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f  ailing^  to  stop  car  as  affected 
by  contributory  negligence 
of  child  seven  years  old  in- 
jured by  it- 
Citizens*     St.     R.     Co.    r. 

Hamer  (Ind.),  p.  9,  vol.  25 

(2  R  R  R). 
No  difference  between  electric 
railway  in  country  and 
steam  railway  with  respect 
to  contributory  negligence 
in  crossing. 
McNab  V,   United  Railways 

A  Electric  Co.    (Md.),p. 

39,  vol.  25  (2  RRR).. 
Of  boy  injured  in   attempting 
to  climb  over  train  obstruct- 
ing* crossing. 
Todd   V.  Philadelphia  &  R. 

Ry.   Co.    (Pa.),  p.  37,  vol. 

25  (2  RRR). 
Of  child  seven  years  old  in- 
jured by   a  street  car  while 
endeavoring   to    avoid    an- 
other car. 
Citizens'  St.  R.  Co.  v,  Hamer 

(Ind.),  p.   9,  vol.  25  (2  R 

RR). 
Of  fireman  in  putting-  on  coat 
in  moving-  cart  while  cross- 
ing street  railway  track. 
Birmingham  Ry.  &  Electric 

Co.  V,  Baker  (Ala.),  p.  17, 

vol.  25  (2  R  R  R). 
One  who  starts  to  cross  a  rail- 
road track  so  near  an  ap- 
proaching train,  which  be 
could  have  seen,  that  he  is 
struck  before  he  gets  across, 
is  guilty  of  contributory  neg- 
ligence. 
Ivouisville  &    N.   R.  Co.  r. 

Mitchell  (Ala.),  p.  425,  vol. 

27  (4  R  R  R). 
Person  using  public  crossings 
over  railroad  not  bound  to 
assume  that  company  will 
negligently,  without  warn- 
ing, back  a  motionless  train 
against  him. 
Meeks  v,  Ohio  River  Ry.  Co. 

(W.  Va,),  p.  662,  vol.  28(5 

R  R  R). 
Precluding  recovery. 
Chicago,  St.  P.,  M.  &  O.  R. 
Co.  V.  Rossow  (C.  C.  A.),  p. 
940,  vol,  27  (4  R  R  R). 
Question  for  jury. 
Chisholm  v.  Seattle  Electric 
Co.  (Wash.)  p.  635,  vol.  24 
(1  R  R  R). 
Question  for  jury  where  person 
drove    on    tracks  at    point 
where     there     were      nine 
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tracks,  after  he  had  seen  ap- 
proach in  g-  traia. 
Wolcott  V.  New  York  &  L,. 

B.  R.  Co.  (N.    J.),  p.  547, 

vol.  28  (5  R  R  R). 
Question  for  jury  where  per- 
son killed  at  crossing^. 
Heming^way  v.  Illinois  Cent. 

R.  Co.  (C.  C.  A.),  p.  899, 

vol.  26  (3  R  R  R). 
Question  for  jury  whether 
plaintiff  was  negligent  in 
not  alighting*  from  wagon 
before  his  horse  became 
frightened. 
Davis  V.   Central  R.  Co.  of 

New  Jersey  (N.  J.),  p.  510, 

vol.  28(5  RRR). 
Question  of  plaintiff's  negli- 
gence in  crossing  track  in 
front  of  approaching  street 
car  did  not  depend  on  his 
judgment  as  to  whether 
there  was  a  chance  of  his 
crossing  in  safety. 
Whitman  v.  Boston  El.  Ry. 

Co.   (Mass.),   p.    198,   vol. 

27  (4  RRR). 

Sufficiency  of  allegation  that 
collision  was  imminent  in 
action  for  injury  at  street 
car  crossing,  caused  by 
jumping  from  car  to  avoid 
danger. 
Selma  Street  A    Suburban 

Ry.  Co.  V  Owen  (Ala.),  p. 

97,  vol.  25  (2  RRR).. 
Using  crossing  with    knowl- 
edge of  obstruction. 
Newport  News  &  O.  P.  Ry. 

&  Electric  Co.  v.  Bradford 

(Va.),p.  106,  vol.  27  (4  R 

RR). 
Whether  deceased  was  negli- 
gent in  not  seeing  approach- 
ing train  and  whether  signal 
was  given,  is  a  question  for 
the  jury  where  the  evidence 
is  conflicting. 
Chesapeake  &  O.  Ry.  Co.  v, 

Dupee  (Ky.),  p.  818,  vol.  25 

(2  RRR). 
Wife   relying  on  husband  to 
look  and  listen. 
Willfong  V.  Omaha  &  St.  L. 

R.  Co.   (Iowa),  p.  792,  vol. 

25  (2  RRR). 
Wilfulness  and  wantonness  in 
running-  train  at  an  exces- 
sive speed  and  contributory 
negligence  in  attempting  to 
cross  in  front  of  train. 
Sego  V,  Southern  Pac.   Co. 

(Cal),  p.  32,  vol.  28  (5  R 

RR). 


OHOSaiSGQ— Continued. 
Damages. 

Compensation  for  construction 
of  street  railway  track  across 
stream  railroad  track. 
Central    Pass.   Ry.    Co.    v. 
Philadelphia,  etc.,  R.  Co. 
(Md.),  p.  392,  vol.  27  (4  R 
RR). 
Liability    of    street    railway 
company     constructing     its 
track  across   steam  railroad 
for    cost    of     constructing 
crossing. 

Central  Pass.    Ry.     Co.   v. 
Philadelphia,  etc.,  R.  Co. 
(Md),  p.  392,  vol.  27  (4  R 
RR). 
Negligence  of  flagman   in  di- 
recting traveler  to  cross   in 
face  of  danger. 
Edwards  v.  Chicago    &  A. 
Ry.  Co.  (Mo.),  p.  333,  vol. 
25  (2  R  R  R). 
Degree  of  care  required  in  main- 
taining bridge. 

Denison  &  P.   S.   Ry.  Co.    v, 
Foster  (Tex.),  p.  576,  vol.  26 
(3  R  R  R). 
Degree  of  care  to  avoid  collisions 
at  crossing  with  vehicles. 
Memphis  St.  Ry.  Co.  v.  Nor- 
ris    (Tenn.),  p.  659,  vol.  27 
(4  RRR). 
Directing  verdict,  in  action  for 
wrongful  death,   against  les- 
see operating  roads,  when  ac- 
cident due  to  their  negligence. 
Suburban  R.  Co.  v.   Balkwill 
(111.),  p.  784,  vol.  25   (2  R  R 
R). 
Duty  of  motorman  to  look  out 
for  children. 

Gray  v.  St.  Paul  City  Ry.  Co. 
(Minn.),  p.  698,  vol.  28  (5  R 
RR). 
Duty  of  street  railway  construct- 
ing its    track    across    steam 
railroad  to  perpetually  main- 
tain  and  repair  crossing  ac- 
cording   to    direction    of  en- 
gineer of  steam  road. 
Central  Pass.  Ry.  Co.  v.  Phila- 
delphia, etc.,  R.  Co.    (Md.), 
p.  392,  vol.  27  (4  R  R  R). 
Duty  to  employee  crossing  track 
at   public  crossing  when    off 
duty. 

Davis  V,   Atlanta  &  C.  A.  L. 
Ry.  Co.  (S.  Car.),  p.  317,  vol. 
26  (3  R  R  R). 
Duty  to  give    warning    before 
starting  train. 

Thompson  v,  Missouri,  K.  & 
T.  Ry.  (Mo.),  p.  832,  vol.  25 
(2  R  R  R). 
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Duty   to  keep  bridge  in  repair, 
instruction. 
Denison  &  P.  S.  Ry.  Co.   v. 

Poster  (Tex.),  p.  576,  vol.  26 

(3  R  R  R). 

Duty  to  maintain  railing  where 

right  of  way  over  path    has 

been  acquired  by  prescription. 

Baldwin  v,  Boston  &  M.  R.  R. 

(Mass.),  p.  607,  vol.  25  (2  R 

RR). 

Duty  to  provide  crossing  where 
land  inside  city  limits,  under 
Kansas  statute  requiring  rail- 
road companies  to  fence  and 
provide  farm  crossings  where 
road  runs  through  cultivated 
lands. 
Smith  V.   Missouri,   K.   &   T. 

Ry.  Co.  (Mo.),  p.  599,  vol.  26 

(3  R  R  R). 

Evidence. 

Engineer's  testimony  that  he 
did  not  know  of  anything 
more  he  could  have  done  to 
stop  train  than  he  had  done 
was  properly  admitted. 
McGovern  v.  Smith  (Vt.), 
p.    541,    vol.    28    (5    R    R 

R). 
Error  in   excluding    evidence 

that  bridge  appeared  to  be 

properly  constructed. 

Denison  &  P.  S.  Ry.  Co.  v. 

Foster  (Tex.),  p.  576,  vol. 

26  (3  R  R  R). 
Evidence  of  declaration  of 
trainmen  not  part  of  res 
gestae,  but  mere  hearsay,  in 
action  for  injury  caused  by 
defect  in  bridge. 
Denison  &  P.  S.  Ry.   Co.   v. 

Foster  (Tex.),  p.  576,  vol. 

26(3RRR). 
Plaintiff's    testimony     as    to 
his  general  habit  of  looking 
for  cars  at  crossing. 
Nashville    Ry.    v,    Norman 

(Tenn.),  p.  350,  vol.  27  (4 

RRR). 

Extent  of  right  of  street  railway 
to  obstruct  public  use  of  cross- 
ing. 
Town  of  Mason  v,  Ohio  River 

R.  Co.  (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 

Failure  of  trainmen  to  anticipate 
that  boy  would  attempt  to  pass 
between  cars  blocking  street. 
Thompson  v,  Missouri,   K.    & 

T.  Ry.  Co.  (Mo.),  p.  832,  vol. 

25  (2  R  R  R) . 


OBOSSINGS-Coff/<«i^(/. 

Farnn  Crossings. 

Duty  to  provide  crossing  where 
land  inside  city  limits,  under 
Kansas  statute  requiring 
railroad  companies  to  fence 
and  provide  farm  crossings 
where  road  runs  through 
cultivated  lands. 
Smith  V.  Missouri,  K.  &  T. 

Ry.  Co.  (Mo.),  p.  599,  vol. 

26  (3  RRR). 

Flagmen. 

Assumption  of  duty  to  main- 
tain flagman  not  required  by 
law. 
Wolcott  V.  New  York  &  L. 

B.   R.  Co.   (N.  J.),  p.  547, 

vol.  28  (5  RRR). 

Failure  to  keep  flagman  in  ab- 
sence of  statutory  require- 
ment. 

Carrow  v.  Barre  R.  Co.  (Vt.), 
p.  933,  vol.  27  (4  RRR). 

Flagman's    negligence    ques- 
tion for  jury  where  person 
was  injured  at  night. 
Wolcott  V.  New  York  &  L. 

B.   R.  Co.  (N.  J.),  p.  547, 

vol.  28  (5  RRR). 
Punitive   damages   for  gross 
negligence. 
Chesapeake  &  O.  Ry.  Co.  v. 

Dodge  (Ky.),  p.  561,  vol.  24 

(1  R  R  R). 
Right  of  city  to  indemnity  from 
'railroad  where  damages  were 
recovered  against  it  for  per^ 
sonal  injuries  caused  by  dan- 
gerous approach  to  bridge 
erected  by  railroad  under 
contract  with  city. 
Gulf,  C.  A  S.  F.  Ry.  Co.  v. 

Sandifer    (Tex.),  p.   387, 

vol.  27  (4  R  R  R). 
Right  of  traveler  to  rely  on 
fl  a  g  m  a  n's    invitation    to 
cross,  instruction. 
Edwards  v,  Chicago   &  A. 

Ry.  Co.  (Mo.),  p.  333,  vol. 

25  (2  RRR). 
Right  to  rely  on  presence  of 
flagman  not  required  by  law. 
Dolph  V.  New  York,  N.  H.  A 

H.   R.  Co.   (Conn.),  p.  35, 

vol.  25  (2  RRR). 

Gates. 

Error  in  instructing  that  sin- 
gle isolated  circumstance  of 
failure  to  operate  gates  was 
negligence. 
Chicago,  R.  I.  &  P.  Ry.  Co. 
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V.   Durand  (Kan),  p.  519, 

vol.  26(3  RRR). 
Negfligence  of  gateman  in  rais- 
ing safety  gates  and  thereby 
permitting  child  of  6)4  years 
old  to  pass  on  track  was  a 
question  for  the  jury. 
Tabello  v,  Delaware,  !#.  A 

W.  R.  Co.  (N.  J  ),  p.  702, 

vol.  27  (4  RRR). 
Railroad  may  be  required  to 
maintain  crossing  and  keep 
gates  or  flagman  thereat  in 
granting  a  petition  of  city 
for  condemnation  of  laud  for 
street  extension  across  rail- 
road. 
Chicago  &  N.  W.  Ry.  Co.   v. 

City  of  Morrison,  (111.),  p. 

807,  vol.  24  (IR  RR). 
Street  railway  company  con- 
structing its  tracks  across 
steam  railroad  not  required 
to  maintain  crossing  gates 
and  other  safety  appliances 
at  crossing. 
Central    Pass.    Ry.    Co.    v, 

Philadelphia,   etc.,  R.  Co. 

(Md.),  p.  392,  vol.27  (4  R 

RR). 

Grade  Crossings. 
In  absence   of  statute   grade 
crossings  of  a  street  or  high- 
way over  a  railroad  cannot 
be  restrained. 

Philadelphia  &  B.  C.  R.  Co. 
V,  Upper  Darby  Tp.  (Pa.), 
p.  760,  vol.  25  (2  RRR). 
Gross  negligence  in  failing  to 
maintain    lookout    when     ap- 
proaching street  crossing. 
Louisville    &    N.    R.    Co.    v. 
Cooper  (Ky.),  p.  230,  vol.  24 
(IRR  R). 
Hand  car  as  an  unsightly  object 
.  at  crossing. 

International  &  6.   N.  R.  Co. 
V.  Locke  (Tex.),  p.  754,  vol. 
25  (2  RRR). 
Imputed  negligence  of  driver. 
Atchison,  T.  A  S.  F.  Ry.  Co. 
V,  Judah  (Kan.),  p.  937,  vol. 
27  (4  R  R  R). 
Imputed  negligence,  Ohio  doc- 
trine. 

New  York,  etc. ,  R.  Co.  v.  Kist- 
ler  (Ohio),  p.  340,  vol.  27  (4  R 
RR). 
Instructions  as  to  duty  to  regu- 
late speed  of  cars  at  crossing 
properly  refused  for  ignoring 
contributory  negligence. 
West  Chicago  St.    R.   Co.   v. 
Petters  (111.),  p.  612,  vol.  25 
(2  R  R  R). 
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Instruction  with  respect  to  speed 
and  failure  to  signal  properly 
denied  as  given  undue  promi- 
nence to  certain  facts. 
Sherwin    v.    Rutland    R.  Co. 

(Vt.),   p.   602,   vol.   26  (3  R 

RR). 
Instruction  with  respect  to  train- 
men's negligence  after  discov- 
ering    plaintiff's      peril     not 
warranted  by  evidence. 
SherWin    v,    Rutland    R.    Co. 

(Vt.),   p.   602,   vol.  26    (3  R 

RR). 
Insufficiency    of    averment    to 
show     contributory     n  e  g  1  i~ 
gence  in  attempting  to  drive 
around  a  hand  car. 
International  A  G.  N.  R.   Co. 

V.  Locke  (Tex.),  p.  754,  vol. 

25  (2  RRR). 

Insufficiency  of  evidence  to  sus- 
tain action  for  wilful  injury. 
Bonham  v.   Citizens'    St.    R. 

Co.  (Ind.),  p.  787,  vol.  25  (2 

RR  R). 
It  is  proper,  in  action  for 
injuries  at  a  railroad  crossing, 
to  submit  to  jury  a  question 
as  to  width  of  crossing  or 
traveled  place. 
Davis  V.  Atlanta  &  C.   A.  L. 

Ry.  Co.  (S.  Car.),  p.  317,  vol. 

26(3R  R  R). 
Jurisdiction  to  order  construc- 
tion of  bridge  for  support  of 
track  where  railroad  has  con- 
structed spur  track  across 
highway,  construction  of  laws 
of  Connecticut. 
Appeal   of  New  York,    N.  H. 

&  H.  R.  Co.  (Conn.),  p.  158, 

vol.  28  (5  R  R  R). 
Liability  for  injury  caused 
by  suddenly  and  without 
warning  backing  freight  train 
against  person  lawfully  using 
public  crossings. 
Meeks  v,  Ohio  River  Ry.   Co. 

(W.  Va.),  p.  662,  vol.  28  (5  R 

RR). 
Liability     for     negligence     of 
lessee. 
Davis  z/.  Atlanta  &  C.    A.  L. 

Ry.   Co.    (S.  Car,),    p.   317, 

vol.  26  (3  RRR). 
Liability  of  railroad  for  defect 
in  design  of  bridge  constructed 
under  agreement    between    it 
and  a  borough  council. 
Smith  V,  Pennsylvania  R.  Co. 

(Pa.),   p.   328,    vol.    24  (1  R 

RR). 
Liability  of  railroad  in  city  on 
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account     of    dan^^erous     ap- 
proaches. 
Gulf,  C.   &   S.   F.   Ry.  Co.  v, 

Sandifer  (Tex.),  p.  387,  vol. 

27  (4  R  R  R). 
Liability  of  railroad  in  city  on 
account     of     dangerous     ap- 
proach to  bridg^e. 
Gulf,  C.  A    S.  F.  Ry.   Co.   v. 

Sandifer  (Tex.),  p.  387,  vol. 

27  (4  R  R  R). 
Liability    of  street  railway  for 
personal    injury    caused    by 
pile  of  snow  in  street. 
Newport  News  &  O.   P.  Ry. 

&  Electric  Co.   v.   Bradford 

(Va.),  p.  106,  vol.  27  (4  R  R 

R). 
Liability  where  private  crossing 
is  in  such  bad  condition,  that 
stock  escaped  from  land 
adjoining-  railroad  and  were 
killed  upon  the  track. 
Houston  A  T.  C.   Ry.   Co.   v. 

Hollingsworth     (Tex.),     p. 

90S,  vol.  25  (2RRR). 
Lookout. 
New    York,   etc.,    R.    Co.    v. 

Kistler  (Ohio),  p.  340,  vol. 

27(4RR  R). 
Mandamus  as  proper  remedy  to 
compel    railroad    company  to 
restore  highways,  as  required 
by  statute. 
Chicago,  etc.,  Ry.  Co.  v.  State 

ex  rel.   Zimmerman  (Ind.), 

p.  813,  vol.  25  (2  R  R  R). 
Motorman  of  street  car  was 
negligent  in  failing  to  give 
warning  of  his  car's  approach, 
though  the  place  of  the  ac- 
cident was  not  at  a  street 
crossing,  where  it  appeared 
that  the  view  was  unob- 
structed. 
Fenner  v,  Wilkesbarre  &  W. 

V.  Traction  Co.  (Pa.),  p.  617, 

vol.  25(2RRR). 
Negligence    of    engineer    after 
discovering  plaintiff's  peril. 
Edwards  v,  Chicago  A  A.  Ry. 

Co.  (Mo.),  p.  333,  vol.   25(2 

R  R  R). 
Negligence  of  flagman  in  failing 
to  warn  traveler. 
Edwards  v,  Chicago  A  A.  Ry; 

(Mo.),   p.   333,    vol.  25   (2  R 

R  R). 
Negligence  of  street  railway  in 
piling  snow  in  street,  instruc- 
tion. 
Newport  News  A    O.    P.    Ry. 

&  Electric  Co.   v.   Bradford 

(Va,),p.  106,  vol.27  (4  R   R 

R). 
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Not  negligence  per  ae  to  fail  to 
have   brakeman    on  rear  car 
when  backing  train. 
Mobile  &  O.  R.  Co.  v.  Coerver 

(C.   C.   A.),   p.    199,  vol.  24 

(1  R  R  R). 
Obstruction  of  crossing  by  rail- 
road company. 
Town  of  Mason  v.  Ohio  River 

R.  Co.  (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 
Pleading   wantonness  and  wil- 
fulness   in  action   for  injury 
sustained  while  crossing  street 
railway. 
Binning  ham  Ry.    A    Electric 

Co.    V.  Baker   (Ala.),  p.  17, 

vol.  25  (2  R  R  R). 
Presumption  that   person  seen 
near  track  will  avoid  danger. 
New    York,    etc.,   R.    Co.  v, 

Kistler  (Ohio),  p.  340,  vol. 

27  (4  R  R  R). 
Prima  facie  evidence  of  negli- 
gence in  action  for  injury  to 
boy  sustained  in  attempting 
to  climb  over  train  obstructing 
crossing. 
Todd  V.  Philadelphia  A  R.  Rj. 

Co.  (Pa.),   p.   37,   vol.   25(2 

RR  R). 
Right  of  licensees  having  im- 
plied invitation  to  use  opening 
between  portions  of  train  as 
passageway  to  notice  of  clos- 
ing of  space. 
Furey  v.   New  York  Cent.  & 

H.  R.  R.  Co.   (N.   J.),  p.  1, 

vol.  25  (2  R  R  R). 
Right  of  motorman  to  presume 
that      persons       approaching 
will  use  ordinary  care. 
Memphis  St.  Ry.  Co.  v.  Wilson 

(Tenn.),  p.  708,  vol.  27  (4  R 

R  R). 
Right  to  cross  right  of  way  of 
another  company. 
Minneapolis,   etc.,   R.  Co.    v. 

Chicago,  etc.,  R.  Co.  (Iowa), 

p.  637,  vol.  24  (1  R  R  R). 

Right  to  discontinue  petition  for 

abolition  of    grade    crossing, 

under  Massachusetts   statute. 

In  re  Directors  of  New  York, 

N.  H.  A  H.  R.   Co.    (Mass.), 

p.  736,  vol.  28  (5  R  R  R). 
Roadway  left  in  dangerous  con- 
dition. 
Camp  V,  Wabash  R.  Co.  (Mo.), 

p.  746,  vol.  25  (2  R  R  R). 
Running    train     backwards    as 
negligence. 
Carrow  v.  Barre  R.  Co.  (Vt.), 

p.  933,  vol.  27  (4RRR). 
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Signals. 

Burden  of  proof  on  railroad 
company  to  show  want  of 
care  in  plaintiff  where  fail- 
ure to  give  signals. 
Bishop  V,  Southern  Ry.  (S. 
Car.),  p.  748,  vol.  27  (4  R 
RR). 

Comparative  weight  of  posi- 
tive and  negative  testimony. 
Jones  V.  Lehigh  &  N.  £.   R. 

Co.   (Pa.),    p.   26,   vol.   25 

(2RR  R). 

Contributory  negligence  as  af- 
fected by  failure  to  give  sig- 
nals. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

V.  Jndah   (Kan.),   p.  937, 

vol.  27  (4  R  R  R). 

Duty  of  street  railway  com- 
pany. 
Adams  v.  Wilmington  &  N. 

Electric  Ry.  Co.  (Del.),  p. 

307,  VOL  27(4  R  R  R). 
Bass    V.     Norfolk    Ry.     & 

Light  Co.   (Va.),   p.    194, 

vol.  24  (1  R  R  R). 
Duty  to  give  instructions. 
Boggero  v.    Southern    Ry. 

Co.  (S.  Car.),   p.   376,  vol. 

27  (4  R  R  R). 
Duty  to  give  signals. 
Suburban  R.  Co.  v.  Balk  will 

(Ill.),p.  784,  VOL   25    (2  R 

RR). 

Evidence  of  failure  to  signal 
another  crossing. 
Chicago,  R.  I.  A  P.  Ry.   Co. 

V,  Durand  (Kan.),  p.  519, 

vol.  26  (3  R  R  R). 

Failure  to  give,  question   for 
jury. 
Haines  v.  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  627, 

vol.  24  (IRRR). 

Failure    to    give    signals    at 
street    crossings    as    negli- 
gence. 
Louisville  &   N.   R.   Co.   v. 

Cooper  (Ky.),  p.   230,  vol. 

24(1  RRR). 
Failure  to  give   signals,    in- 
struction. 
Howards  v.  Southern  Ry.  Co.* 

(S.  Car.),  p.  761,  vol.   25 

(2  R  R  R). 

Failure  to  give  signals  of  ap- 
proaching train. 
Haas  V,  Chester  St.  Ry.  Co. 
(Pa.),  p.   810,    VOL    25  (2 
RR  R). 
Failure  to  give  signals  where 
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accident    was  at    point  be* 

yond  crossing. 

Boggero    v.    Southern    Ry. 

Co.  (S.  Car.),  p.  376,  vol. 

27  (4  R  R  R). 
Failure  to  give  signals  where 
accident  was  not  at  crossing, 
effect. 
San   Antonio  &    A.  P.  Ry. 

Co.  V.  Gray  (Tex.),  p.  828, 

vol.  25  (2  RRR). 
Failure  to  give  statutory  sig- 
nals, no  excuse  for  contrib- 
utory negligence  when 
accident  was  caused  by 
plaintiff's  failure  to  look  and 
listen. 
Chicago,  I.  &  L.  Ry.  Co.  v. 

Reed  (Ind.),  p.  627,  vol.  26 

(3  RRR). 
Failure  to  signal  and  contrib- 
utory negligence  in    failure 
to  stop,  look  and  listen. 
Central  of  Georgia  Ry.  Co. 

V.   Freeman  (Ala.),   p.  62, 

vol.  28  (5  R  R  R). 
Gross  negligence  in  approach- 
ing street  crossings  without 
giving  signals. 
Louisville  &  N.    R.    Co.  v. 

Cooper  (Ky.),  p.  230,  vol. 

24  (1  R  R  R). 
Inadmissibility  of  evidence  as 

to  blowing  of  whistles  when 
witness'  statements  are  in- 
consistent. 

Olson  V,  Oregon  Short  Line 
R.  Co.  (Utah),  p.  797,  vol. 

25  (2  R  R  R). 

Liability  for  accident  at  cross- 
ing as  affected  by  failure  to 
maintain  bells  not  required 
by  law. 
Cleveland,  etc.,    Ry.  Co.  v, 

Heine   (Ind.),  p.  948,    vol. 

24  (IRRR). 
Liability  for  brakeman's  error 
of   judgment     in   signaling 
from  backing  train. 
Mobile  &  O.  R.  Co.  v,  Coer- 

ver  (C.  C.  A.),  p.  199,  vol. 

24  (I  R  R  R). 
Liability  for  failure  to  give. 
Louisville  &  N.    R.   Co.   v. 

Penrod's  Adm'r  (Ky.),  p. 

887,  vol.  24  (IRRR). 
Negative    and     positive     evi- 
dence. 
Knox   V.  Philadelphia  &  R. 

Ry.  Co.  (Pa.),  p.   371,  vol. 

27  (4  R  R  R). 
Negligence,  questions  for 
jury. 
Burian    v.    Seattle   Electric 
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Co.    (Wash.),    p.  218,  vol. 
24  (IRRR). 
Chicago  &  A.  R.  Co.  v,  Mc- 
Donoell   (111.),  p.  211,  vol. 
24  (1  R  R  R). 
Not  error  to  allow    conductor 
to  testify  that  he  made  a  re- 
mark to  eng-ineer  at  time  of 
accident,    in    order   to   sus- 
tain   his    testimony    as    to 
giving  of  signals. 
Dolph  V,  New  York,  N.  H.  &, 
H.  R.   Co.   (Conn.),  p.  35, 
vol.  25  (2  R  R  R). 
Not  intended  for  protection  of 
person  on  track  not  at  cross- 
ing. 

Cleveland,  A.    &  C.  Ry.  Co. 
V,  Workman  (Ohio),  p.  551, 
vol.  27  (4  RRR). 
Punitive  damages  where  death 
results  from  failure  to  give. 
I^uisville  &    N.   R.   Co.  v. 
Pen  rod  (Ky.),  p.  887,  vol. 
24  (1  R  R  R). 
Question  for  jury  where  evi- 
dence was  conflicting  as  to 
whether  signals  were  given. 
Corcoran     v.    Pennsylvania 
R.   Co.  (Pa.),  p.  523,  vol. 
28  (5  R  R  R). 
Statute      providing     for    the 
sounding  of  whistles  before 
crossing     is    reached     is    a 
police  regulation  and  not  an 
inference     with     interstate 
commerce. 

Bonham  v.  Citizens*  St.  R. 
Co.   (Ind.),   p.   787,  vol.  25 
(2  R  R  R). 
Sufficiency  of  evidence  to  show 
failure  to.  give  proper  sig- 
nals. 

St.   Louis  S.  W.  Ry.  Co.  of 

Texas    v*  Carwile  (Tex.), 

p.  804,  vol.  25  (2RR  R). 

Sufficiency     of    sounding     of 

gong,  in  exercise  of  care,  to 

justify  finding  for  defendant 

in    accident    for   injury    at 

crossing. 

Bonham  v.  Citizens*  St.   R. 
Co.    (Ind.),   p.   787,  vol.  25 
(2  R  R  R). 
Under  S.  Car.   Rev.    Statutes, 
sec.  1692,  providing  that  if  a 
person  is  injured  at  a  rail- 
road crossing,  and  the  rail- 
road company  fails  to   give 
statutory  signals  it  shall  be 
liable,  unless  person  injured 
was  guilty  of  wilful  negli- 
gence,  contributing    to  the 
injury,  failure  to    ring  the 
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t>ell  or  blow  the  whistle  is 

negligence  per  se. 

Davis  V,  Atlanta  &  C.  A.  L. 

Ry.   Co.   (S.  Car.),  p.  317, 

vol.  26  (3  R  R  R). 
Whether  signals    were  given 
when  evidence  is  conflicting 
is  a  question  for  the  jury. 
Chesapeake  &  O.  Ry.  Co.  v, 

Dupee  (Ky.),   p.  818,  vol. 

25  (2  R  R  R). 

Whistle  not  required  to  be 
blown  before  crossing  street 
which  is  less  than  eighty 
rods  from  starting  point,  un- 
der Texas  statute  requiring 
whistle  to  t>e  blown  at  a  dis- 
tance of  at  least  eighty  rods 
from  point  where  railroad 
crosses  public  road  or  street. 
Ft.  Worth   &  R.  G.  Ry.  Co. 

V,  Greer  (Tex.),  p.  387,  vol. 

27  (4  R  R  R). 

Speed. 

Country  crossings. 
Atchison,  T.  &   S.    F.    Ry. 
Co.    V.  Judah    (Kan.),  p. 
937,  vol.  27  (4  R  R  R). 

Counts  alleging  that  defend- 
ant's servant,  knowing  that 
by   running  train  at  rapid 
rate  of  speed  at  street  cross- 
ing   great    personal    injury 
would     likely     be     caused, 
wantonly  and  intentionally 
did  so,  and,  as  a  proximate 
consequence  thereof,  plain- 
tiff   was    injured,    did    not 
state  a  cause  of  action. 
Central  of  Georgia  Ry.  Co. 
V,  Freeman  (Ala.),  p.  62, 
vol.  28  (5  RRR). 
Negligence  of  street  railway. 
Bass  V.  Norfolk  Ry.  &  Light 
Co.  (Va.),  p.  194,  vol.  24  (1 
RRR). 
Objection    to    evidence  as  to 
speed  of  train  without  stat- 
ing any  spectfled  ground  is 
too  general. 

Olson  V,  Oregon  Short  Line 
R.  Co.  (Utah),  p.  797,  vol. 
25  (2  R  R  R). 
Regulation  of  speed  in  cities. 
Boggero  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  376,  vol.  27  (4 
.   RRR). 
Speed  in  country  not  an  ele- 
ment or  factor  in  constitut- 
ing negligence. 
New  York,   C.  &  St.  L.   R. 
Co.   V.   Kistler    (Ohio),  p. 
340,  vol.  27  (4  RRR). 
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Sufficiency  of  evidence. 
Knox  V.   Philadelphia  &  R. 

Ry.  Co.  (Pa.),  p.  371,  vol. 

27  (4  R  R  R). 
Statutory  precautions  required 
in  running*  trains  on  or 
across  streets  not  applicable 
where  trains  are  being 
switched  across  street. 
Illinois  Central  R.  R.  Co.  v, 

Clarkson  (Tenn.),  p.  459, 

vol.  28  (5  R  R  R). 
Violation  of  ordinance  as  neg- 
ligence. 
Haines  v.  Lake  Shore  &  M. 

S.  Rv.  Co.  (Mich.),  p.  627, 

vol.  24(1RRR). 

Stop,  Look  and  Listen. 

Age. 
Guinney  z/.  Southern  Elec- 
tric R.  Co.  (Mo.)f   p.  820, 
vol.  25  (2  R  R  R). 
Contributory     negligence    in 
failing  to  stop  before  cross- 
ing car  track,  question  for 

Peck  V.  Oregon  Short  Line 
R.  Co.  (Utah),  p.  358,  vol. 
27  (4  R  RR). 

Contributory  negligence  where 
view  was  obstructed. 
Ay  res  v,   Pittsburgh,    etc., 

Ry.  Co.  (Pa.),  p.  206,  vol. 

24  (1  R  R  R). 
Crossing  track  without  look- 
ing again. 
Louisville  &  N.   R.   Co.   v. 

Cooper  (Ky.),  p.  230,  vol. 

24  (1  R  R  R). 

Direction  of  verdict  for  def end- 
ant. 
Mobile  &  O.  R.  Co.  v,  Coer- 

ver  (C.  C.  A.),  p.  199,  vol. 

24  (1  RRR). 

Direction  of  verdict  in  action 
for  injury  on  street  railway 
track 
Hurley  r.  West  End  St.  Ry. 

Co.  (Mass.),  p.  229,  vol.  24 

(1  R  R  R). 
Duty  of  street  car  driver. 
Selma    Street  &    Suburban 

Ry.    Co.   V,  Owen   (Ala.), 

p.  97,  vol.  25  (2  RRR). 

Duty  to  look  for  cars  before 
crossing  street  railway 
track. 

Nashville   Ry.    v,    Norman 

(Tenn  ),  p.  350,  vol.  27    (4 

RRR). 

Duty    to  stop  before  driving 

across  street  car  track. 

Haas  V.  Chester  St.  Ry.  Co. 
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(Pa.),  p.  810,  vol.25  (2  R 

RR), 
Duty  to  stop  just  before  going 
on    track    where    view    had 
been  obstructed. 
Peck  V.  Oregon  Short  Line 

R.  Co.  (Utah),  p.  358,  vol. 

27  (4  RRR). 
Electric     railways     in     the 
country. 
Keenan   v.  Union  Traction 

Co.  (Pa.),  p.  64,   vol.  25  (2 

RRR). 
f^ailure  to  check  team  entirely, 
but  care  taken  to  look,  when 
train  which  gave  no  sig^nal 
was  seen  approaching. 
Haas  V.  Chester  St.  Ry.  Co. 

(Pa.),   p.   810,  vol.    25  (2 

RRR). 

Failure  to  give  statutory  sig- 
nals no  excuse  for  contribu- 
tory negligence  where 
accident  was  caused  by 
plaintiif 's  failure  to  look  and 
listen. 
Chicago,  I.  A  L.  Ry.  Co.  v. 

Reed  (Ind.),  p.  627,  vol.  26 

(3  R  R  R). 
Failure  to  look  at  points  where 
train  could  have  been  seen 
in  time,  neg'ligence  per  se. 
Chicago,  I.  &  L.  Ry.  Co.  v. 

Reed  (Ind.),  p.  627,  vol.  26 

(3  R  R  R). 
Failure    to    stop  as  showing 
negligence  as  a  matter   of 
law. 
Haas  V,  Chester  St.  Ry.  "Co. 

(Pa.),  p.  810,  vol.  25  (2  R  R 

R). 
Failure  to  stop  before  crossing 
street  car  track  as  showing 
negligence,  is  question   for 
jury. 
Haas  V.  Chester  St.  Ry.  Co. 

(Pa.),  p.  810,  vol.  25  (2  R  R 

R); 
Failure  to  stop,  look  and  listen 
after  passing  train  obstruct- 
ing view. 
Cleveland,  etc.,  Ry.  Co.  v, 

Heine  (Ind.),  p.   948,  vol. 

24  (1  R  R  R). 

Failure  to  stop,  look  and  listen 
is  not  negligence  as  matter 
of  law,  but  question  for  the 
jury,  under  the  circum- 
stances. 

Willfong  V.  Omaha  &  St.  L. 
R.  Co.  (Iowa),  p.  792,  vol. 

25  (2  R  R  R). 
Instructions. 

Peckv.  Oregon  Short  Line 
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R.  Co.  (Utah),  p.  358,  vol. 

27  (4  R  R  R). 
Instructions  not  warranted  by 
evidence. 
Fejdowski  v.  President,  etc., 

of  Delaware  &  H.  Canal 

Co.  (N.  Y.),  p.  224,  vol.  24 
(IRRR). 
Sherwin  v.  Rutland  R.   Co. 
(Vt.),  p.   602,  vol.  26  (3  R 

RR). 
Not  bound  to  look  and  listen 
before    crossing    street  car 
track. 
Chisholm  v.  Seattle  Electric 

Co.  (Wash.),  p.  635,  vol.  24 

(1  R  R  R). 
Obstructed  view. 
Knox  V.  Philadelphia    &   R. 

Ry.  Co.  (Pa.),  p.  371,  vol. 

27  (4  R  R  R). 
Peremptory  instruction  erro- 
neous where  surroundings 
rendered  it  difficult  to  see 
and  hear  train  until  within 
a  few  feet  of  track. 
Allen  V,  Kansas  City,  M.   A 

B.  R.    Co.   (Miss.),  p.    17, 

vol.  27  (4  R  R  R). 
Person  crossing  tracks  charge- 
able with  notice  of  approach 
of  car  within  range  of  vision. 
Metropolitan  St.  Ry.   Co.  v, 

Agnew  (Kan.),  p.  589,  vol. 

27  (4  R  R  R). 
Plaintiff  failing  to  look     for 
street  car  was  guilty  of  con- 
tributory negligence  per  se. 
Burian     v.  Seattle  Electric 

Co.  (Wash.),  p.  218,  vol.  24 

(1  R  R  R). 
Question  for  jury. 
Haines  v»  Lake  Shore  &  M. 

S.  Ry.  Co.  (Mich.),  p.  627, 

vol.  24(1  RR  R). 
Hamilton     v.    Consolidated 

Traction  Co.  (Pa.),  p.  233, 

vol.24  (IRRR). 
L^renz  v,  Burlington,  etc., 

Ry.  Co.  (Iowa),  p.  216,  vol. 

24  (IRRR). 

Sherwin  v,  Rutland  R.  Co. 
( Vt. ) ,  p.  602,  vol.  26  (3  R  R 

R). 
Question    for    jury     whether 
there  was  another  and  bet- 
ter place  to  stop. 
Newman  v.  Delaware,  !#.  & 

W.  R  Co.  (Pa.),  p.  526,  vol. 

28(5RRR). 
Reliance  upon  another  to  look 
and  listen. 
Willfong  V,  Omaha  &  St.  L. 

R.  Co.  (Iowa) ,  p.  792,   vol. 

25  (2  R  R  R). 
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Rule  requiring  person  about  to 
cross  steam  railway  to  look 
for  cars  equally  applicable  to 
electric  railways. 
Beerman  v.  Union  R.    Co. 
(R.  I.),  p.  707,  vol.  28  (5  R 
RR). 
Street  railways. 
Keen  an  v.   Union  Traction 
Co.  (Pa.),  p.  64,  vol.   25   (2 
RRR). 
Traveler  should  look  just  be- 
fore going  upon  track. 
New  York,  etc.,  R.  Co.  v, 
Kistler  (Ohio),  p.  340,  vol. 
27  (4  RRR). 
Verdict  properly  directed  for 
defendant. 

Corcoran    v.     Pennsylvania 
R.  Co.  (Pa.) ,  p.  523,  vol.  28 
(5  R  R  R). 
When  instruction  is  not  erro- 
neous as  declaring  failure  to 
look  and  listen    negligence 
under  all  circumstances. 
Guinney  v.   Southern  Elec- 
tric R.    Co.  (Mo.),  p.  820, 
vol.  25  (2  R  R  R). 
Whether  due  care  was  used, 
question  for  the  jury. 
Willfong  V,  Omaha  &  St.  L. 
R.  Co.  (Iowa),  p.  792,  vol. 
25  (2  R  R  R). 
Whether  duty  to  stop  again  on 
or  between  tracks. 
Ayres  v.  Pittsburgh,    etc, 
Ry.Co.  (Pa.),  p.  206,  vol. 
24  (1  R  R  R). 
Street  car  company  in  the  oper- 
ation of  its  cars  has  no  right 
at  street  intersection  superior 
to  the  rights  of  other  vehicles. 
Nashville     Ry.     v,    Norman 
(Tenu.),  p.  350,  vol.   27  (4  R 
R  R). 
Street    railway    company    con- 
structing    its    tracks    across 
steam  railroad  not  required  to 
maintain  crossing  gates  and 
other    safety     appliances    at 
crossing. 

Central  Pass.  Ry.  Co.  v.  Phil- 
adelphia, etc.,  R.  Co.   (Md.), 
p.  392,  vol.  27  (4  R  R  R). 
Sufficiency  of  evidence  in  action 
for  killing  trespasser  on  track. 
Haltiwanger  v,   Columbia,  N. 
A  Lr.  R.  Co.  (S.  Car.),  p.  883, 
vol.  26  (3  RRR). 
Sufficiency  of  evidence  of  mo- 
torman's     negligence     where 
child  was  injured  at  crossing. 
Citizens'  St.  R.   Co.  v.  Hamer 
(Ind.),  p.    9,  vol.    25    (2  R 
RR). 
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SufiQciencj  of  evidence  of  negli- 
gence of  street  railway. 
Burian  v.  Seattle  Electric  Co. 
(Wash.),  p.  218,  vol.  24  (1  R 
RR). 
Sufficiency  of  evidence  of  negli- 
gence  on  part    of  motorman 
who  saw  that  deaf  wheelman 
did  not    regard  signals    from 
his  companions. 
Bedell  v.  Detroit,  Y.  &  A.  A. 
Ry.    (Mich.),  p.  715,  vol.  28 
(5  R  R  R). 
Sufficiency  of  evidence  of  negli- 
gence  where  person    passing 
through  raised  gates  was  in- 
jured  by  train  backing  with- 
out warning. 

Chicago  &  A.   R.  Co.  v.  Mc- 
Donnell (lU.),  p.  211,  vol.  24 
(1  R  R  R). 
Sufficiency  of  evidence  to  show 
practicability      of      overhead 
crossing. 

Smethport  R.    Co.     v.   Pitts- 
burgh, S.  &  N.  R.  Co.  (Pa.), 
p.  368,  vol.  27(4RRR). 
Sufficient  allegations  of  negli- 
gence in  action  for  injury  at 
street  car  crossing. 
Birmingham    Ry.  &    Electric 
Co.   V.  Baker  (Ala.),  p.  17, 
vol.  25  (2  R  R  R). 
Time  that  railroad    may   cross 
another  at    grade,   while  con- 
structing  overhead   crossing, 
should  be  limited  by  the  court. 
Smethport   R.    Co.    v,    Pitts- 
burgh, S.  &  N.  R.  Co.  (Pa.), 
p.  368,  vol.  27(4RRR). 
Way  of  necessity  over  railroad, 
no  statutory  modification    of 
common  law  rule. 
Gulf,   etc.,  Ry.    Co.   v.    Clay 
(Tex.),  p.  28,  vol.   25  (2  R 
R  R). 
When  instruction  as  to  care  to 
be  used  by  traveler  at  cross- 
ing is  proper. 

Edwards  v.  Southern  Ry.  Co. 
(S.  Car.),  p.  761,  vol.  25  (2  R 
RR). 
Where  driver  negligently  drove 
on  track  of  rapidly  approach- 
ing electric  car,  accident  may 
properly  be  attributed  to*  his 
negligence,     though     vehicle 
was    carried     some     distance 
along  track  before  it  was  over- 
turned and  injuries   inflicted. 
Rider     v,      Syracuse     Rapid 
Transit  Ry.  Co.  (N.  Y. ) ,  p. 
635,  vol.  26  (3  RRR). 
Whether    railroad    fireman,   at 

5  R  R  R— 56 
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the  time  of  an  accident,  at  a 
public  crossing,  was  in  active 
employ  of  the  company,  or  a 
member  of  the  public,  ques- 
tion for  jury. 
Davis  V.  Atlanta  &  C.  A.  L,. 

Ry.  Co.    (S.   Car.),  p.    317, 

vol.  26  (3  RRR). 
Wilfulness  and  wantonness  in 
running  train  at  excessive 
speed,  and  contributory  negli- 
gence in  attempting  to  cross 
in  front  of  approaching  train. 
Sego  V.    Southern    Pac.    Co. 

(Cal.),  p.   32,  vol.    28  (5  R 

R  R). 
Wilfulness      and     wantonness, 
question  for  jury  in  action  for 
injury  sustained  while  cross- 
ing street  railway. 
Birmingham    Ry.    &  Electric 

Co.    V.  Baker  (Ala.),  p.  17, 

vol.  25  (2  R  R  R). 

OBOSSINGS  OF  BAILBOADS. 
See  Crossings,  ' 

OULVBRTS. 
See  Nuisances, 

Water  and  Watercourses . 
OURRBNT  VALUE. 

See  Eminent  Domain, 
CUSTOMS. 

See  Master  and  Servants 
DAMAGES. 
See  Appeals, 

Carriers  of  Goods, 
Carriers  of  Passengers. 
Cattle  Guards, 
Children, 

Connecting  Carriers, 
Construction, 
Contracts, 
Crossings, 

Death  by  Wrongful  Act. 
Electric  Railways, 
Eminent  Domain, 
Fires, 

Injuries  lo  Property „ 
Instructions, 
Master  and  Servant, 
Personal  Injuries, 
Railroad  in  Streets, 
Right  of  Way, 
Stock,  Injuries  to. 
Street  Railways, 
Water  and  Watercourses. 
Appeal  for  delay. 
Potter  V,  Leviton  (111.),  p.  767, 
vol.  28  (5  R  R  R). 
Assault  on  female  passenger  by 
drunken  man  in  waiting  room. 
Houston  &  T.    C.   R.  Co.   v. 
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Phillio  (Tex.),   p.  311,   vol. 
27  (4  R  R  R). 
Death  by  wrong^ful  act. 
Neal  V.  Wilmington  &   N.  C. 
Electric  Ry.  Co.  (Del.),  p.  386, 
vol.  28  (5  R  R  R). 
Defendants    estopped    to  claim 
that  items  were  divided. 
St.  Louis  &  S.  F.  Ry.  Co.  v. 
Bricker  (Kan.),  p.  8,  vol.  28 
(5  R  R  R). 
Duty  to  minimize  damaf^e. 
Armistead  v.  Shreveport  &,  R. 
R.  Val.  Ry.Co.  (La.),  p.  868, 
vol.  26  (3  R  R  R). 
Elements. 
Action  for  death. 
McCracken   v.  Consolidated 
Traction  Co.  (Pa.),  p.  237, 
vol.  24  (1  R  R  R). 
Ag^e,  health. 
Chesapeake  Sl  O.  Ry.  Co.  v, 
Dupee  (Ky.).  p.  818,  vol.  25 
(2  K  R  R). 
Apprehension  of  insanity. 
Walker  v.  Boston  &  M.  R.  R. 
(N.  H.),  p.  80,  VOL  26  (3  R 
RR). 
For    injuries    to    horses     in 
transit. 

Chicagfo  &  N.  W.  Ry.  Co.  v, 
Calumet  Stock  Farm  (111.), 
p.  162,  VOL  24  (IR  R  R). 
Future  pain  and  suffering. 
International    &  G.    N.    R. 
Co.  tf.  I^cke  (Tex. ) ,  p.  754, 
vol.  25  (2  R  R  R). 
Loss    of    profits    by    carrier 
throug^h  obstruction  of  navi- 
gable stream. 

Armistead  v.  Shreveport  & 
R.  R.  Val.  Ry.  Co.  (La.), 
p.  868,  vol.  26  (3  R  R  R). 
IMental  and  physical  suffering 
of  injured  passenger. 
Walker  v,  Boston  &  M.  R. 
R.    (N.  H.),  p.  80,  vol.    26 
<3  R  R  R). 
Mental  suffering    because  of 
delay  in  shipment  of  corpse. 
Louisville  &  N.    R.  Co.  v. 
Hull  (Ky.),  p.  56,  vol.  26  (3 
RRR). 
Pain  and  suffering. 
International  &  G.  N.  R.  Co. 
V,   Locke    (Tex.),  p.   754, 
vol.  25  (2  R  R  R). 
Pence    v,   Wabash    R.   Co. 
(Iowa),  p.  77,  vol.  26  (3  R 
RR). 
Enhancing  damages  of  carrier 
where  navigable  stream  was 
obstructed  by  railroad  bridge. 
Armistead  r.  Shreveport  &  R. 
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R.    Val.   Ry.   Co.    (La.),  p. 

868,  vol.  26  (3  RRR). 
Erroneous  instruction  as  to  dis- 
cretion of  jury  in  using  their 
own  knowledge    in    allowing 
damages. 
Chicago,   B.   &.  Q.   R.  Co.  v. 

Krayenbuhl    (Neb.),   p.   35, 

vol.  28  (5  RRR). 

Evidence. 

Carlisle  life  tables. 
Western  &  A.  R.  Co.  v.  Cox 
(Ga.),p.  923,  vol.  27  (4RR 

R). 
Evidence  as  to  injury  to  bat 
sustained  after  accident. 
Louisville  &  N.    R.   Co.  v. 

Carothera    (Ky.),   p.    230, 

vol.  25  (2  R  R  R). 
Evidence  as  to  size  of  deced- 
ent's family,  in  action  for 
wrongful  death. 
lK)uisville  &   N.   R.  Co.  v. 

Banks  (Ala.),  p.  359,  vol. 

25  (2RRR). 
Evidence  as  to  value  of  estate 
of  deceased. 
Chicago,  R.   I.  &  P.  R.  Co. 

V,  Hambel  (Neb.),  p.  167, 

vol.  25  (2  RRR). 
Evidence  of  plaintiff's  occupa- 
tion and  accident  policies. 
Louisville    &  N.    R.  Co.    v. 

Carothers    (Ky.),    p.    230, 

vol.  25  (2  R  R  R). 
Injured  employee's  pecuniary 
condition. 
Southern  Ry.     Co.    v,    Mc- 

Lellan  (Miss.),  p.  559,  vol. 

28  (5  R  R  R). 
Number  of  plaintiff's  children. 
Barker  v,  Ohio  River  R.  Co. 

(W.  Va.),  p.  132,  VOL  27(4 

R  RR). 

Excessive  Verdict. 

Action  for  delay  in  shipment 
of  corpse. 

Louisville  &  N.    R.   Co.  v. 
Hull  (Ky.),  p.   56,  vol.  26 
(3  RRR). 
Death  of  conductor. 
Southern  Ry.   Co.  v.  Craig 
(C.    C.  A.),  p.  310,  vol.  25 
(2  R  R  R). 
Defendant  not  prejudiced  by 
argument  of  counsel. 
lK)uisville  &  N.   R.   Co.  v. 
Pointer  (Ky.),  p.  181,  vol. 
28  (5  R  R  R). 
For  allowing  infant  passenger 
to  leave  train  before  reach- 
ing destination. 
Louisville  &  N.    R.   Co.  v. 
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Jordan  (Ky.),  0?.  268,  vol. 
25  (2  R  R  R). 
For  injury  to  engineer. 
St.  Louis  S.  W.  Ry.  Co.  v. 
Kelton  (Tex.),  p.  279,  vol. 
25  (2  R  R  R). 
Tor  injury  to  leg". 
Newport  News  &  O.  P.  Ry. 
&  Electric  Co.  v,  Bradford 
(Va.),  p.    106,  vol.   27   (4  R 
RR). 
In  action  for  personal  injuries. 
Southern  Ry.  Co.   v,   Crow- 
der  (Ala.),  p.   70,   vol.  24 
(IRRR). 
Injuries  to  passengers. 

Pence    v,   Wabash    R.    Co. 
(Iowa),  p.  77,  vol.   26  (3  R 
RR). 
Jury's  sympathy  aroused  by 
witnessing  epileptic  fit. 
Galveston,  H.    &  S.  A.  Ry. 
Co.  V,  Hit2f elder  (Tex.),  p. 
357,  vol.  24  (1  R  R  R). 
Loss  of  arm. 

Louisville  &  N.    R.   Co.  v. 
Lowe  (Ky. ),   p.    363,  vol. 
24  (IRRR). 
Personal  injuries. 

Louisville  &  N.  R.  Co.    v. 
Cooper  (Ky.),  p.    230,  vol. 
24  (IRRR). 
Personal  injuries  of  passenger. 
Loker  v.  Southwestern  Mis- 
souri   Electric     Ry.     Co. 
(Kan.),  p.   132,  vol.  26  (3  R 
RR), 
Punitive  damages  allowed. 
Louisville  &  N.    R.  Co.    v. 
Carothers    (Kv.),    p.    230, 
vol.  25  (2  R  R  R). 
Question  for  jury  where  puni- 
tive    damages     could    be 
awarded. 

Chesapeake  &  O.  Ry.  Co.  v. 
Dodge  (Ky.),   p.    561,   vol. 
24  (1  R  RR). 
Sixteen  thousand  dollars  not 
excessive     where    engineer 
thirty-five    years    old    sus- 
tained loss  of  foot. 
Galveston,  etc.,  R.  Co.    v. 
Abbey  (Tex.),  p.  50,  vol. 
27(4RRR). 
The  fact  that  the  trial  court 
cut  down    verdict    did    not 
tend  to  show  that  it  was  the 
result  of  passion  and  preju- 
dice. 

Doran  v.  Cedar  Rapids  &  M. 

C.   Ry.  Co.  (Iowa),  p.  929, 

vol.  26  (3  R  R  R). 

When  verdict  is  not  excessive 

where  a  decedent  was  able  to 
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do  some  work,  though  light. 
Chesapeake  &  O.  Ry.  Co.  v, 
Dupee   (Ky. ),   p.  818,  vol. 
25  (2  R  R  R). 
Exemplary    damages    for    ejec- 
tion of  passengers. 
Yazoo    &  M.   V.     R.     Co.    v, 
Rodgers  (Miss.),   p.  161,  vol. 
25  (2  R  R  R). 
Expert  testimony   in    action  for 
injuries  to  race  horses. 
Chicago    &  N.  W.  Ry.  Co.   v. 
Calumet  Stock  Farm    (111.), 
p.  162,  vol.  24  (IRRR). 
Harmless  error    in    mentioning 
existence    of     mother     when 
instructing  as  to  measure  of 
damages  in  action  by  admin- 
istrator. 

Louisville    St    N.    R.    Co.    v. 
Pointer  (Ky.),  p.  181,  vol.  28 
(5  R  R  R). 
Impairment  of  earning  capacity. 
International  &  G.  N.  R.  Co. 
V,  Locke  (Tex.),  p.  754,  vol. 
25  (2RRR). 
In  action   for  assault  by  motor- 
man  on  one  who  had  been  a 
passenger  on  his  car,  the  fact 
that  plaintiff     provoked     the 
assault  was  relevant  only  to 
mitigate  damages. 
Palmer  v.  Winston-Salem  Ry. 
&  Electric  Co.  (N.  Car.),  p. 
431,  vol.  28(5RRR). 
Injuries  to  easements  of  light, 
air  and  access. 

State  ex  rel.  Smith  v,   Supe- 
rior Court  of    King  County 
(Wash.),  p.  762,  vol.  28  (5  R 
RR). 
Instruction  as  to  value  of  time 
lost  not  warranted  by  evidence. 
Haworth  v.  Kansas  City  South- 
ern Ry.  Co.    (Mo.),   p.   235, 
vol.  26  (3  R  R  R). 
Instructions  in   action  for  per- 
sonal injuries. 

Louisville  &  N.    R.    Co.     v. 
Cooper  (Ky.),  p.  230,  vol.  24 
(1  R  R  R). 
Interest  in    actions    ex    delicto 
cannot  be  recovered. 
Southern  Ry.   Co.   v.  Horner 
(Ga.).  p.  47,  vol.  26  (3  R  R  R). 
Liability  for  obstruction  of  navi- 
gable stream  by  railroad  bridge 
as  affected  by  act  of  carrier  in 
abandoning  freight. 
Armistead  v,  Shreveport  &  R. 
R.  Val.  Ry.  Co.  (La.),  p.  868, 
vol.  26(3  RRR). 
Liability  of  material  man    for 
seizure  of  material  furnished 
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contractor,  but    in    railroad's 

possession. 

Cameron  v»  Orleans  &  J.  Ry. 

Co.,  Umited  (La.),  p.   829, 

vol.  26  (3RR  R). 

Measure. 

For  injury  to  passeng^er's  bag^- 
gage. 
Houston,  E.  &  W.  T.  Ry.  Co. 

V.  Scale  (Tex.),  p.  58,  vol. 

25{2RRR). 
Improper  instruction  leaving 
assessment  of  damages  to 
discretion  of  jury  when  in- 
juries caused  by  negligence. 
Camp  V,    Wabash    R.    Co. 

(Mo.),p.  746,  vol.  25   (2  R 

R  R). 
Measure   of   damages    where 
stock   is  delayed  beyond  a 
reasonable  time. 
Sloop    V,    Wabash    R.     Co. 

(Mo.),p.  937,  vol.  25  (2  R 

R  R). 
Merely  nominal  damages  could 
be  recovered  for  breach  of 
covenant  to  maintain  cattle 
guards  where  no  loss  was 
occasioned  thereby. 
Douglass  V,  Ohio  River  R. 

Co.  (W.  Va.),  p.  430,  vol. 

27  (4RRR). 
Of  damages  for  death  of  child. 
Texas  &  P.  Ry.  Co.  v.  Harby 

(Tex.),p.  602,  vol.  25(2  R 

RR). 
Of    damages    for     death     of 
daughter. 
I,e  Blanc  v.  Sweet  (La.),  p. 

243,  vol.  25  (2RRR). 

To  carrier  from  obstruction  of 
navigable  stream  by  railroad 
bridge. 

Armistead  v,   Shreveport  & 
R.  R.  Val.  Ry.  Co.   (La.), 
p.  868,  vol.  26  (3  R  R  R). 
Mere  speculative  and  conjectural 
estimates    of     profits     which 
might  have  been   made,   had 
there  not  been  breach  of  cove- 
nants to  maintain  cattle  guard 
are  not  a  legitimate  basis  upon 
which  to  fix  damages. 
Douglass  V,  Ohio  River  R.  Co. 
(W.  Va.),p.  430,  vol.    27  (4 
RR  R). 
Punitive  Damages. 
Gross  negligence  in  approach- 
ing street  crossing. 
LouisvUle  &  N.   R.   Co.   v. 
Cooper  (Ky. ),  p.   230,  vol. 
24  (1  R  R  R). 
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Punitive   damages   for  gross 
negligence. 

Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  p.  321,  vol.  25 
(2  R  R  R). 
Question  for  jury  where  impos- 
sible to    distinguish  damages 
arising  from  actionable  injury 
and  damage  from  another  or- 
igin. 

Jenkins   v.   Pennsylvania   R. 
Co.  (N.  J.),   p.   210,   vol.  25 
(2  R  R  R). 
Remittitur  with  respect  to  item 
not  sustained  by  evidence. 
Illinois  Cent.  R.  Co.  v.  Tucker 
(Miss.),  p.  297,  vol.  27   (4  R 
R  R). 

Resistance  to  enhance  damages 
where  passenger  is  ejected  for 
refusing  to  pay  illegal  exac- 
tion. 
Patterson   v.    Southern    Pac 

Co.    (Tex.),   p.    156,  vol.  25 

(2  R  R  R). 

That  spur  track  constructed  over 
plaintiff's  land  under  defective 
condemnation  proc  e  e  d  i  n  g  s 
was  not  an,  essential  part  of 
the  main  line  did  not  entitle 
plaintiff  to  portion  of  freights 
as  compensation. 
Illinois  Cent.  R.  Co.  v.  Hos- 
kins  (Miss.),  p.  469.  vol.  27 
(4  R  R  R). 

DANGEROUS  PBBMI8BB. 
See  Children. 

D  ANGBROUS  ^VORK. 

See  Master  and  Servant. 


DEATH 
AOT. 


BY    ^VRONGPUL 


See  Accidents  on  Track. 

Action     fo  r      Wrongful 

Death. 
Children. 

Contributory   Negligenu. 
Damages. 
Evidence. 
Instructions. 
Master  and  Servant. 
Personal  Injuries. 
Pleading. 
Verdict. 

Assignment  of  wife's  cause  of 
action  for  death  of  husband 
under  Texas  statute. 
Southern  Pac.  Co.  v.  Winton 

(Tex.),  p.  358,  vol.  26  (3  R 

RR). 
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Contributory  Negligence. 
Question  for  jury  where  per- 
son killed  at  crossing. 
Hemingway    v,    Illinois 
Cent.  R.   Co.    (C.    C.  A.), 
p.  899,  vol.  26(3  RRR). 
Damages. 

Neal   V.   Wilmington  A  N. 
C.  Klcctric  Ry.  Co.  (Del.), 
p.  386,  vol.  28  (5  R  R  R). 
Effect  of  wife's  remarriage. 
Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.  V,  Iragerkrans  (Neb.), 
p.  861,  vol.  27  (4  RRR). 
Klementa  of  damages. 
McCracken   v.  O>nsolidated 
Traction  Co.  (Pa.),  p.  237, 
vol.  24  (1  R  R  R). 
Klements     of     damages     for 
death  of  husband. 
Illinois    Cent.     R.    Co.     v, 
Bentz    (Tenn.),     p*.     191, 
vol.  28  (5R  R  R). 
Error     in    instruction    not 
cured    by    another  instruc- 
tion. 

Ft.  Worth  &  R.   G.  Ry.  Co. 
V,  Sivells  (Tex.),   p.   927, 
»        vol.  26  (3  RRR). 
Evidence  as  to  age  and  health 
as  a  sufficient  basis. 
Chesapeake  &  O.  Ry.  Co.  v, 
Dupee  (Ky.),   p.  818,  vol. 
25  (2  R  R  R). 
Evidence     as     to     size      of 
decedent's  family. 
Louisville  &  N.    R.    Co.  v. 
Banks  (Ala.),  p.  359,  vol. 
25  (2  RRR). 
Evidence  as  to  value  of  estate 
of  deceased. 

Chicago,  R.  I.  A  P.  R.  Co. 
V.  Hambel  (Neb.),  p.  167, 
vol.  25  (2  RRR). 
Harmless  error  in  admitting 
life  tables  in  evidence. 
Pearl    v,   Omaha  &   St.   L. 
R.  Co.  (Iowa),  p.  598,  vol. 
24  (1  R  R  R). 

Life  tables  as  evidence. 
Chicago,  R.  I.  &  P.    R.   Co. 
V,  Hambel  (Neb.),  p.   167, 
vol.  25(2  RR  R). 
Pearl   v,  Omaha  &  St.    L. 
R.  Co.  (Iowa),  p.  598,  vol. 
24  (1  R  R  R). 
Measure  of  damages. 

Neal  V.  Wilmington  &  N.  C. 

Electric  Ry.  Co.   (Del.),  p. 

386,  vol.  28  (5  R  R  R). 

Measure  of  damages  for  death 

of  child. 

Texas    &    P.    Ry.     Co.   v. 
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Harby  (Tex. ) ,  p.  602,  vol. 

25  (2  R  R  R). 

Measure  of  damages  for  death 
of  daughter. 

Le  Blanc  v.  Sweet  (La.),  p. 

243,  vol.  25  (2  RRR). 

Measure  of  damages  for  death 

of  husband  and  father. 

Ft.  Worth,  etc.,  Ry.  Co.   w. 

SiveUs  (Tex.),  p.  927,  vol. 

26  (3  RRR). 

Illinois  Central  R.  R.  Co.   v, 
Clarkson  (Tenn.),  p.  459, 
vol.28  (5  RRR). 
Recovery    for    physical  pain 
and  mental  anguish  suffered 
by  injured  party  up  to  time 
of  his  death,  under  Texas 
statute  providing  for  survi- 
val of  causes  of  action   for 
personal  injuries  other  than 
those  resulting  in  death. 
Gulf,  etc.,  Ry.  Co.  v»  Moore 
(Tex.),  p.  620,  vol.  26  (3  R 
RR). 
Wife's  testimony  that  husband 
was  industrious. 
Pearl  v,  Omaha  &  St.  L.  R. 
Co.  (Iowa), p.  598,   vol.    24 
(1  RRR). 
$9,(X)0  not  excessive  verdict  for 
death    of  man  twenty-nine 
years     old    earning    $75    a 
month. 

Voelker  v,  Chicago,   M.    A 
St.  P.  Ry.  Co.   (Iowa),  p. 
509,  vol.  27  (4  RRR). 
Defence  where  goods  in  transit 
are  seized  under  legal  process. 
Merz  V,  Chicago  &  N.  W.   Ry. 
C:o.  (Minn.),  p.  931,  vol.   25 
(2RRR). 
Effect  of  admissions  as  to  earn- 
ing capacity,  age  and  health 
of  intestate  when  election  is 
made  to  sue  for  pain  and  suf- 
fering. 

Louisville    Ry.    Co.     v.    Will 
(Ky.),  p.   826,   vol.  25  (2  R 
RR). 
Election  made  by  court  not  con- 
clusive. 

Louisville    Ry.    Co.    v.    Will 
(Ky.),  p.  826,  vol.  25  (2   R 
RR). 
Election  of  remedies. 
Louisville    Ry.    Co.    v.    Will 
(Kv.).   p.  826,   vol.   25   (2  R 
RR). 
Enforcement  in  United   States 
of  right  of  action  under  Mex- 
ican laws. 
Mexican  Nat.  R.  Co.  v.  Slater 
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(C.    C.    A.)f  p.  712,    vol.  27 
(4  R  R  R). 

Evidence. 

Documentary  evidence  to  prove 
appointment  of  adminis- 
trator. 

Chicaj^o,  R.  I.  &  P.  Ry.   Co. 
V.  Vance  (Kan.),  p.   504, 
vol.  25  (2RRR). 
Evidence,  harmless  error. 
Iwouisville  Ry.   Co.    v.    Will 
(Ky.).  p.  826,  vol.  25  (2  R 
RR). 
Habits  of  deceased,   in  action 
for  killing;-  person  on  track. 
Louisville  &  N.   R.   Co.    v, 
McClish  (C.  C.  A.),  p.  942, 
vol.  26  (3  R  R  R). 
Joinder  of  master  and  servant  as 
defendants  to  action  for  death 
resulting  from  negligence  of 
servant. 

Cincinnati,  etc.,  Ry.   Co.    v. 
Cook  (Ky.),  p.    321,  vol.   25 
(2  R  R  R). 
Joinder  of    statutory    cause    of 
action  for  death  with  cause  of 
action  for  pain  and  suffering. 
Louisville    Ry.    Co,     v.    Will 
(Ky.),  p.  826,  vol.  25  (2  R 
RR). 
New  trial  properly  refused  where 
verdict  for  defendant  was  war- 
ranted. 

James  v.  Florida  Cent.  &,  P. 
R.  Co.  (Ga.),  p.  634,  vol.   26 
(3RR  R). 
Pleading  wanton  or  wilful  in- 
jury- 
Louisville    &    N.    R.   Co.   V. 

Mitchell  (Ala.),  p.   425,   vol. 

27  (4  R  R  R). 
Right  of  action  by  mother  under 
Washington  statute  for  death 
of  child. 
Clark   V,   Northern  Pac.   Ry. 

Co.  (Wash.),  p.  755,  vol.  27 

(4RRR). 

Right  of  action  given  by  Rev. 
St.  of  Idaho,  sec.  4100,  and 
2  Ballinger's  Ann.  Codes  & 
St.  of  Wash.,  sec.  4828,  to 
heirs  or  personal  representa- 
tives is  not  dependent  on  right 
of  deceased  to  have  main- 
tained action  had  he  survived. 
Northern  Pac.  Ry.  Co.  v, 
Adams  (C.  C.  A.),  p.  734, 
VOL  26(3RRR). 

Right  of  attorney  performing 
services  for  widow  in  prosecu- 
tion of  action  for  negligence 


DEATH    BY    "WRONQPUL 

AXTT— Continued. 

resulting  in  husband's  death  to 
intervene  to  recover  compen- 
sation. 
Southern  Pac.  Co.  v»   Winton 

(Tex.),  p.  358,   vol.  26  (3  R 

RR). 
Right  of  foreign  administrator 
to  sue  in  Ohio. 
Cincinnati,  H.  &  D.  R.  Co.  v, 

Thiebaud  (C.  C.   A.),  p.  26, 

vol.  27  (4RRR). 
Survival  of  cause  of  action,  con- 
struction of  Iowa  statute. 
Major  V.  Burlington,  etc.,  Ry. 

Co.  (Iowa),  p.  243,  vol.  24  (1 

RRR). 
Survival  of  cause  of  action  did 
not  depend  upon  the  bringing 
of  suit    thereon    by    injured 
party  in  his  lifetime. 
Gulf,  etc. ,   Ry.  Co.    v.  Moore 

(/Tex.),  p.  620,  vol.  26  (3  R  R 

R). 
Uncertainty  as  to  cause  of  death 
of    person    found  near  track 
warranted    a  peremptory   in- 
struction for  defendant. 
Hughes  V.  Louisville  Sl  N.  R. 

Co.  (Ky.),  p. 610,   VOL  25   (2 

RRR). 
When  the  evidence  is  conflicting 
as  to  whether  a  signal  was 
g^ven  or  whether  the  decedent 
could  have  seen  the  approach- 
ing train  is  a  question  for  the 
jury. 
Chesapeake  &  O.  Ry.  Ca  p. 

Dupee  (Ky.),  p.  818,  vol.  2S 

(2  RRR). 
Whether  employers'  liability  act 
of  Iowa  gives  widow  of  em- 
ployee killed  by  railroad  right 
of  action. 
Major  V,  Burlington,  etc.,  Ry. 

Co.  (Iowa),  p.  243,  voL  24  (1 

RRR). 
Whether    insurance    policy  in- 
demnified   against    loss    sns- 
tained     by     reason     of 
instantaneous  death. 
Worcester  &.  S.  St.  Ry.  Co.  i'. 

Travelers'  Ins.  Co.   (Mass.), 

p.  237,  vol.  24  (1  R  R  R). 
Widow's  right  of  action  at  com- 
mon law. 
Major  V.  Burlington,  etc.,  Ry* 

Co.  (Iowa),  p.  243,  vol.  24  (1 

RRR). 

DBOLABATIONS. 
See  Evidence, 

Frightening  Horses, 
Master  and  Servant, 
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DEEDS. 

See  Right  of  Way, 
Parol  evidence. 
Van  Husan  v.  Omaha  Bridge 

&  T.  Ry.  Co.  (Iowa),  p.  399, 

vol.  28  (5  R  R  R). 
Parol  evidence  admissible  to  ex- 
plain covenants  in  deed  to 
maintain  freight  and  passen- 
ger depot,  to  show  intent  of 
contracting  parties  at  time  of 
execution. 
Murray  v.  Northwestern  R.  Co. 

(S.  Car.),  p.  411,  vol.  28  (S  R 

RR). 
Specific  performance  of  contract 
to  erect  depot. 
Murray  v.    Northwestern    R. 

Co.  (S.  Car.),  p.  411,  vol.  28 

(5  R  R  R). 

DB  PAOTO  OORPORATIONS. 

See  Eminent  Domain, 

Telegraphs     and    Tele- 
phones, 

DEFBOTS. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

DEFENSES. 

See  Arrest, 

Stocky  Injuries  to, 

DEGREE  OF  OARE. 

See  Carriers  of  Passengers, 
Licensees, 

Master  and  Servant, 
Street  Railways, 
Trespassers, 

DELAY. 

See  Carriers  of  Freight. 

DELIVERY. 

See  Carriers  of  Live  Stock, 
Connecting  Carriers, 

DBMURRAGB. 

See  Carriers  of  Freight, 

DEPOTS. 

See  Carriers  of  Passengers, 
Licensees, 

DERRICK  CHAINS. 

See  Master  and  Servant, 

DEVIATION. 

See  Carriers  of  Freight, 

DIRECTION  OF  VERDICT. 

See   Contributory  Negligence, 
Master  and  Servant. 

Testimony  to  be  considered. 
VanarsdcU  v.  Louisville  A  N. 
R.  Co.  (Ky.),  p.  61,  vol.  24  (1 
RRR). 


DIRECTORS. 
See  Officers, 

DISCHARGED  EMPLOYEES. 
See  Master  and  Servant, 

DISCRIMINATION. 

See  Carriers  of  Freight. 
Constitutional  Law, 
Interstate  Commerce, 
Mandamus, 
Taxation, 

DISEASES. 

See  fudicial  Notice, 

DISORDERLY  PERSONS. 
See  Carriers  of  Passengers, 

DISPOSITION    OF    PLAIN- 
TIFF. 

See  Personal  Injuries, 

DISSOLUTION. 
See  Railroads, 

DOCTORS. 

See  Evidence, 

DOCTRINE  OF  DISCOVERED 
PERIL. 
See  Trespassers, 

DOGS. 

See  Personal  Injuries, 
Stations  and  Depots, 

DOMICILE. 

See  Railroads, 

When  corporation  not  an  inhab- 
itant of  the  district,  so  as  to 
give  federal  courts  jurisdiction 
in  patent  cases. 
"Weller  v.  Pennsylvania  R.  Co. 

(Colo.),  p.  702,  vol.  25  (2  R 

RR). 

DOX7BLE  TAXATION. 

See  Taxation, 

DRAINS. 

See  Right  of  Way, 

DRUNKENNESS. 

See  Carriers  of  Passengers. 

Not  negligence  as  matter  of  law 
to   leave    ejected    intoxicated 
passenger  at  certain  point. 
Gaukler  v.    Detroit,  G.  H.   & 

M.  Ry.  Co.    (Mich.),  p.  806» 

vol.  26  (3  R  R  R). 
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BUB  PROOBSS  OF  LA^V. 

See  Bills  ofLadinfc, 

Carriers  of  Freight. 
Constitutional  Law. 

Due  process  of  law,  as  bearing 
upon  statute  making  specifi- 
cation of  weight  in  bills  of 
lading  conclusive  evidence  of 
correctness. 
Missouri,  K.   &  T.  Ry.  Co.  v. 

Simonson  (Kan.)t  P*  9^0,  vol. 

25  (2  R  R  R). 

DUTIES. 

See  Carriers  of  Freight, 

DUTY  TO  BUILD  UNB. 
See  Street  Railways. 


EARNING   OAPAOTTY. 

See  Children, 
Damages, 

EASEMENTS. 

See  Eminent  Domain, 
Railroads  in  Streets, 
Right  of  Way, 

Increase  of  burden  where  right 
of  way  over  footpath  has  been 
acquired  by  prescription. 
Baldwin  v,  Boston  &  M.  R.  R. 

(Mass.),  p.   607,  vol.  25  (2  R 

RR). 
When  deprived  of  so  as  to  start 
running  of  the  statute. 
Keff  V,  Pennsylvania  R.  Co. 

(Pa.),   p.   843,   vol.    25  (2  R 

RR). 

BATING  HOUSES. 
See  Grants, 

EDUCATION. 
See  Children, 

EGRESS. 

See  Eminent  Domain, 

EJECTION. 

See  Carriers  of  Passengers, 
Tickets  and  Fares, 

EJECTION     OF     TRESPASS- 
ERS. 
See  Trespassers, 

EJECTMENT. 

See  Eminent  Domain, 

ELECTRIC  PLANTS. 
See  Eminent  Domain, 


BLBOTRIO  RAIL^VATS. 

See  Carriers  of  Passengers, 
Crossings, 

Frightening  Teams, 
Street  Railways, 

Additional  servitude. 
Peck  V,  Schenectady  Ry.  Co. 
(N.  Y.),  p.  274,  vol.  27  (4  R  R 

R). 
Care  required  in  looking  out  for 
fallen  wires. 
Neal  V,  Wilmington  A  N.  C. 

Electric  Ry.   Co.    (Del.),  p. 

386,  vol.  28(5  RRR). 
Discretion    of   court    to   enjoin 
construction  until  payment  of 
compensation. 
Peck  V,  Schenectady  Ry.  Co. 

(N.  Y.),  p.  274,  vol.  27  (4  R  R 

R). 
Laws  1850,  ch.  140,  of  New  York, 
providing  for  the  intersection 
of  railroads  applicable  to  the 
intersection  of  street  railroad 
operated  by  electricity  with 
railroad  operated  by  steam. 
Stillwater  &  M.  St.  Ry.  Co.  v, 

Boston  Sl  M.  R.  Co.  (N.  Y.), 

p.  115,  vol.  28  (5  R  R  R). 
Where  defendant's  negligence 
with  respect  to  live  wire  was 
proximate  cause  of  plaintiff's 
injuries,  negligence  of  third 
person  was  immaterial. 
Neal  V,   Wilmington  &  N.  C. 

Electric  Ry.  Co.   (Del.),  p. 

386,  vol.  28  (5  R  R  R). 

ELEMENTS  OF  DAMAGES. 

See  Damages, 

Personal  Injuries, 
Right  of  Way, 

ELEVATED  RAILROADS. 

See  Carriers  of  Passengers, 

Contract  to  use  personal  influ- 
ence to  obtain  consent  of  prop- 
erty   owners    to    passage   of 
ordinance     authorizing     con- 
struction of  elevated  railroad 
not  opposed  to  public  policy. 
Union    Bl.   R.   Co.    v,  Nixon 
(111.),   p.    370,   vol.  28   (5  R 
RR). 
Injury  caused  by  noise  does  not 
constitute  a  taking  of  abutting 
property    within  meaning  of 
Illinois  constitution. 
Aldrich  v.  Metropolitan  W.  S. 
El.  R.  Co.  (111.),  p.   473,  vol. 
25  (2  R  R  R). 
Right  to  compensation  for  pro- 
curing property  owners  con- 
sent to  construction  of  elevated 
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ELEVATED      RAILROADS  — 
Continued, 

railroad,  construction  of  con- 
tract. 

Union  Bl.   R.   Co.   v,    Nixon 
(111),  p.  370,  vol.  28  (5  R   R 

R). 
Right  to  bonus  under  contract  to 
procure  consent  to    construc- 
tion of  elevated  railroad. 
Union  Kl.    R.    Co.    v,  Nixon 
(111.),  p.  370,  vol.  28  (5 R  R  R). 

EMINENT  DOMAIN. 

See  Damages, 

Elevated  Railroads, 

Injunctions, 

Instructions, 

Pleading, 

Right  of  Way. 

Stations  and  Depots, 

A  judgement  awarding  perma- 
nent damages  to  landowner 
for  unauthorized  appropria- 
tion by  telegraph  company  of 
right  of  way,  confers  same 
rights  as  condemnation. 
Phillips  V.  Postal  Tel.  Cable 
Co.  (N.  Car.),  p.  147,  vol.  28 
(5RRR). 
Appropriation  of  right  of  way 
by  telegraph  company  with- 
out compensation  is  in  viola- 
tion of  provision  of  federal 
constitution  against  taking 
property  without  due  process 
of  law. 

Phillips  V,  Postal  Tel.  Cable 
Co.   (N.  Car.),  p.  147,  vol.  28 
(5RRR). 
Authority  of  commissioners 
under  Colorado  statute  to  de- 
termine whether  taking   was 
for  private  use. 

Union  Pac.  R.  Co.  v,  Colorado 

Postal  Tel.  Cable  Co.  (Colo.), 

p.  349,  vol.  28  (5  R  R  R). 

Collateral  attack  cannot  be  made 

on  right  of  city  to  condemn 

land. 

South  Chicago  City  Ry.  Co.  v. 
City  of  Chicago  (111.),  p. 484, 
vol.  26  (3RRR). 
Conclusiveness  of  judgment. 
Davidson  v,  Texas  Sl  N.  O.  R. 
Co.  (Tex.),  p.  660,  vol.  25  (2 
RRR). 

Condemnation  not  invalid  as 
being  a  taking  without  com- 
pensation where  compensation 
is  deposited  in  court  and  pos- 
session taken  before  determi- 
nation of  rights. 
Davidson  v,  Texas  &.  N.  O.  R. 


EMINENT  DOMAIN— Cb«/'^. 

Co.  (Tex.),  p.  660,  vol.  25  (2 

RRR). 
Condemnation  not  invalid  if 
commissioners  fail  to  appor- 
tion damages  when  title  can- 
not be  determined  in  county 
court. 
Davidson  v.  Texas  Sl  N.  O.  R. 

Co.  (Tex.),  p.  660,  vol.  25  (2 

RR  R). 
Condemnation  of  right  of  way 
for  railroad  over  land  previ- 
ously condemned  by  city  did 
not  effect  an  abandonment,  so 
as  to  work  a  reversion  to  owner 
of  naked  fee. 
Newton  v.  Manufacturers'  Rv. 

Co.  (C.  C.  A.),  p.  739,  vol.  28 

(5  R  R  R). 
Constitutionality  of  Texas  stat- 
ute permitting  possession  be- 
fore payment  of  damages. 
Davidson  v,  Texas  &  N.  O.  R. 

Co.    (Tex.),  p.  660,  vol.    25 

(2  R  R  R). 

Damages. 

Benefit  to  land  not  taken. 
Beveridgez'.  Lewis  (Cal.),  p. 

83.  vol.  26  (3  R  R  RK 
Constitutional  clause  provid- 
ing that  damages  may  be 
assessed  irrespective  of  ben- 
efits repugnant  to  14th 
amendment  of  federal  con- 
stitution. 
Beveridge  v,   Lewis  (Cal.), 

p.  83,  vol.  26(3  RRR). 
Constitutionality  of  Massachu- 
setts statute  removing  bar 
of  limitation  to  filing  peti- 
tion to  have  damages  as- 
sessed. 
Dunbar  v,  Boston  &  P.  R. 

Corp.  (Mass.),  p.  382»  vol. 

26  (3  R  R  R). 
Construction    of    spur    track 
over  plaintiff's  land. 
Illinois  Cent.  R.  Co.  v,  Hos- 

kins  (Miss.),  p.  469,  vol.  27 

(4  R  R  R). 
Damages   for  injury    to  non- 
abutting  property    from 
change  of  grade  of  street. 
Putnam  v,  Boston  Sl  P.  R. 

Corp.  (Mass.),  p.  721,  vol. 

28  (5  RRR). 

Damages  recoverable  against 
railroad  in  possession  of  land 
under  defective    condemna- 
tion   proceedings. 
Illinois  Cent.  R.  Co.  v,  Hos- 

kins  (Miss.),  p.  469,  vol.  27 

(4  R  R  R). 
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Injuries  to  easements  of  light, 
air  and  access. 
State  ex  rel.    Smith  v,  Supe- 
rior Court  of  King  County 
(Wash.),  p.  762,  vol.  28  (5  R 
RR). 
Massachusetts  statute  remov- 
ing bar  of  limitation  to  fil- 
ing petition  to  have  damages 
assessed   is  not    invalid  as 
class    legislation,    because, 
while    applicable    to    other 
railroads,     terminal      com- 
panies are  exempt  from  its 
operation. 

Dunbar  z/.  Boston   A  P.  R. 
Corp.  (Mass.),  p.  382,  vol. 
26  (3  R  R  R). 
Measure  of  damages  in  con- 
demnation   proceedings    to 
secure  right  of  way. 
Lough  V.  Minneapolis  &  St. 
Lr.  R.   Co.    (Iowa),  p.   375, 
vol.  25  (2  R  R  R). 

Measure  of  damages  for  tak- 
ing private  way  appurtenant 
to  land. 

Neff  V,  Pennsylvania  R.  Co. 
(Pa.),  p.  843,  vol.  25  (2  R  R 

R). 
Nominal    damages    for    con- 
structing telegraph  line  over 
railroad  right  of  way. 
Posi  al  Te\  Cable  Co.  of  Mon- 
tana V.  Oregon  Short  Line 
R.  Co.  (Mont.),  p.  432,  vol. 
26  (3  R  R  R). 

On  condemnation  by  railroad 
of  land  occupied  by  it,  dam- 
ages are  to  be  awarded  from 
time  of  entry. 
Van  Husen  v,  Omaha  Bridge 

&  T.  Ry.  Co.  (Iowa),  p.  399, 

vol.  28  (5  R  R  R). 

Punitive  damages  not  recover- 
able against  railroad  in 
possession  of  land  under  de- 
fective condemnation  pro- 
ceedings. 
Illinois  Cent.  R.  Co.  v.  Hos- 

kins  (Miss.),  p.  469,  vol.  27 

(4  R  R  R). 

Recovery  of  permanent  dam- 
ages under  statutes  of  North 
Carolina  where  unlawful 
appropriation  of  land  for 
right  of  way  by  telegraph 
company. 

Phillips  V.  Postal  Tel.  Cable 
Co.  (N.  Car.),  p.  147,  vol.  28 
(5RRR). 

Right  of  jurors  to  exercise 
individual  judgment  in  as- 


sessing damages. 

Beveridge  v.  Lewis  (Cal.)f  p. 
83,  vol.  26  (3  R  R  R). 
Determination  of  railroad's 
right  to  condemn  land  of 
another  company  could  not  be 
collaterally  attacked. 
Chesapeake  &  W.    R.  Co.   v, 

Washington,  C.  &  St.  L.  Ry. 

Co.  (Va.),  p.  444,  vol.  26  (3  R 

RR). 
Duty  of  company  to  construct 
adequate  crossing  to  he  consid- 
ered in  estimating  damages. 
Lough    V,   Minneapolis  &  St. 

L.  R.  Co.  (Iowa),  p.  375,  vol. 

25(2RRR). 
Basement,  deprivation  of  so  as 
to  start  running  of  statute. 
Neff  V,  Pennsylvania  R.  Co. 

(Pa.),  p.  843,  vol.  25  (2  R  R  R). 
Bating  houses  for  public  accom- 
modation for  a  public  purpose. 
Abraham  v,  Oregon  &  C.  R.  Cc. 

(Ore.),  p.  HI,  vol.  28  (5RR 

R). 
Ejectment  against  railroad  com- 
pany  in    possession  of    land 
under  defective  condemnation 
proceedings. 
Illinois  Cent.  R.  Co.  v,  Hoskins 

(Miss. ),  p.    469,  vol.  27  (4  R 

RR). 
Electric  plant  as  an  additional 
burden  on  highway. 
Schaaf  v,  Cleveland,  M.  A  S. 

Ry.  Co.  (Ohio),  p.   832,  vol. 

27  (4  R  R  R). 
Enjoining  statutory  condemna- 
tion proceedings  where  right 
to  compensation  is  denied. 
South  Bound  R.  Co.  v.  Burton 

(S.  Car.),  p.  379,  vol.  25  (2  R 

RR). 
Error  in  valuing  parts  of  land 
separately. 
Lough  V.  Minneapolis  A  St.  L. 

R.  Co.  (Iowa) ,  p.  375,  vol.  25 

(2RRR). 
Estoppel  to  question   regularity 
of   proceedings   from   accept- 
ance of  payment. 
Drouin  v.  Boston  A  M.  R.  Co. 

(Vt.),  p.   457,  vol.  27  (4  R  R 

R). 
Evidence  tending  to  show  bene- 
fits where  state  authorizes  the 
improvement    of     a     natural 
drain  across  right  of  way. 
Pittsburgh,  C,  C.  A  St.  L.  Ry. 

Co.  V,  Machler(Ind.),p.  388, 

vol.  25  (2RRR). 
Interest  on  award. 
Lough    V,  Minneapolis  A  St. 
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Ir.  R.    Co.  (Iowa),  p.     375, 

vol.  25  (2  R  R  R). 
laterurban    railway    as  an    ad- 
ditional burden  on  highway. 
Schaaf  v.  Cleveland,  M.  &  8. 

Ry.   Co.    (Ohio),  p.  832,  vol. 

27(4RRR). 
Judgment  in,  not  subject  to  col- 
lateral attack. 
Davidson  v,  Texas  &  N.  O.  R. 

Co.  (Tex.),  p.  660,  vol.  25  (2 

RRR). 
Jurisdiction  to  review  proceed- 
ings where  railroad  right  of 
way  has  been  condemned  by 
another  company,  construc- 
tion of  constitution  of  Wash- 
ington. 
Seattle  &  M.  R.  Co.   v,  Bell- 

ingham   Bay    &    B.  R.   Co. 

(Wash.),  p.  160,  vol.  28  (5  R 

RR). 
Land   not  needed    for   railroad 
purposes   may  be  condemned 
for  another  public  use. 
Denver    Power   &    Irrigation 

Co.  V,  Denver,  etc.,  R.  Co. 

(Colo),  p.  822,  vol.  27  (4  R  R 

R). 
Laws  1890  of  New  York,  c.  565, 
do  not  permit  a  railroad  to 
select  a  new  terminus  in  an 
adjoining  county,  seven  miles 
from  its  original  terminus,  ex- 
tending its  line  thereto,  where 
such  change  is  only  made 
for  the  purpose  of  increasing 
the  business  of  the  road. 
Greenwich    &   J.    Ry.    Co.  v, 

Greenwich  &  S.  Electric  R. 

R.  (N.  Y.),  p.  329,  vol.  28  (5 

RRR). 
Noise  from  operation  of  elevated 
road  is  not  an  injury  constitut- 
ing a  taking  of  abutting 
property,  under  Illinois  con- 
stitution. 
Aldrich  v.  Metropolitan  W.  S. 

Bl.  R.  Co.  (111.),  p.  473,  vol. 

25  (2  R  R  R). 
Notice  to  defendant  of  collateral 
attack      upon     condemnation 
proceedings    before   county 
court. 
Chesapeake  &  W.    R.  Co.   v. 

Washington,  C.  &  St.  L.  Ry. 

Co.  (Va.),  p.  444,  vol.  26  (3  R 

RR). 
Offsets  of  benefits. 
Guyer  v.  Davenport  R.  I.  &  N. 

W.  Ry.  Co.  (111.),  p.  667,  vol. 

25  (2  R  R  R). 
Owner   of  fee,  not  a  party   to 
proceeding,   not     affected    by 


judgment  of   condemnation 
against  railroad  company  con- 
ferring   right   of  way     upon 
telegraph  company. 
Phillips  V.  Postal  Tel.  Cable 

Co.  (N.  Car.),  p.  147,  vol.  28 

(5  R  R  R). 
People  not  entitled  to  intervene 
to  determine  whether  the  rail- 
road company  forfeited  its 
franchise  and  right  to  right 
of  way. 
Denver  Power  &  Irrigation  Co. 

V.     Denver,     etc.,     R.     Co. 

(Colo.),  p.  822,  vol.  27  (4  R  R 

R). 
Petition  for  viewers   to    assess 
damages  for  entry  on  railroad 
lands  cannot  be  used  for  recov- 
ery for  unlawful   entry,    but 
only  to    recover  compensation 
for  right  with  which  company 
becomes  vested. 
Mountz  V,  Philadelphia,  H.  & 
P.  R.  Co.  (Pa.),  p.  416,  vol. 
26  (3  R  R  R). 
Petition     to      have     land    con- 
demned   for    telegraph     line 
not  insufficient  for  failing  to, 
allege    that   line    was    public 
property. 

Union  Pac.    R.    Co.    v.   Colo- 
rado   Postal  Tel.  Cable  Co. 
(Colo.),  p.  349,   vol.  28  (5   R 
RR). 
Proceedings  for  viewers  to  as- 
sess  damages    for     entry    of 
railroad  on  lands  must  be  by 
holder   of    title    as    owner  of 
lessee  ;  it  cannot  be  by  admin- 
istrator. 

Connor  v»  Tennessee  Cent.  Ry. 
Co.  (C.  C.  A.),  p.  417,  vol.  26 
(3RR  R). 
Property    sought    to     be     con- 
demned by  street  railway  in  a 
street,  within  statute  of  Wash- 
ington, although  it  had   been 
dedicated. 

State  ex  rel.  Smith  v,  Superior 
Court    of     King     Co  u  n  t  y 
(Wash.),  p.  762,  vol.  28  (5  R 
RR). 
Question  as  to  right  of  telegraph 
company  as  a  de  facto  corpo- 
ration to   exercise   power   of 
eminent  domain  can  only  be 
raised  by  state. 

Postal  Tel.  Cable  Co.  of  Mon- 
tana  V,  Oregon  Short  Line 
R.   Co.  (Mont.),  p.   432,  vol. 
26  (3  RRR). 
Question  as  to  whether  land  was 
public  property  cannot  be  lit- 


124 


GENERAL  INDEX 


EMINENT  DOMAIN— G7«/'^.       EMINENT  DOMAIN— Gwifrf. 


igated  in  supplementary  pro- 
ceeding's to  pay  judgment. 
Soutli  Chicago  City  Ry.  Co.  v. 

City  of  Chicago  (111.),  p.  484, 

vol.26  (3RRR). 
Railroad  right  of  way  for  reser- 
voir  site    for   private    water 
company. 
Denver  Power  &  Irrigation  Co. 

V.    Denver,    etc.,     R.     Co. 

(Colo.),  p.   822,  vol.  27  (4  R 

RR). 
Railroad  right  of  way  over  land 
condemned  by  city  for  park 
purposes  an  additional  servi- 
tude entitling  owner  of  naked 
fee  to  compensation. 
Newton  v.  Manufacturers'  Ry. 

Co.  (C.  C.  A.),  p.  739,  vol.  28 

(5  R  R  R). 

Remedies  where  unlawful  appro- 
priation of  right  of  way  by 
telegraph  company,  under 
statutes  of  North  Carolina. 
Phillips  V.  Postal.  Tel.  Cable 
Co.  (N.  Car.),  p.  147,  vol.  28 
(5  RRR). 

Review  by  certiorari. 
State  ex  rel.  Smith  v,  Superior 

Court     of      King      County 

(Wash.),  p.  762,  vol.  28  (5  R 

RR). 
Right  of  appeal  where  refusal  to 
enjoin  condemnation  proceed- 
ings  where  right  to  compen- 
sation has  been  denied. 
South  Bound  R.  Co.  v.  Burton 

(S.  Car.),  p.  379,  vol.  25  (2  R 

RR). 

Right  of  railroad  in  possession 
of  land  under  defective    con- 
demnation proceedings  to  re- 
move improvements. 
Illinois  Cent.  R.  Co.  v.  Hoskins 
(Miss.),  p.   469,  vol.  27  (4  R 
RR). 
Right  of  subsequent  purchasers 
of  land  where  there  has  been 
unlawful      appropriation    '  of 
right    of    way  by    telegraph 
company. 

Phillips  V.  Postal  Tel.  Cable 
Co.  (N.  Car.),  p.  147,  vol.  28 
(5  R  R  R). 
Right  of  telegraph  company  as 
a  de  facto  corporation  to  exer- 
cise power  of  eminent  domain. 
Postal  Tel.  Cable  Co.  of  Mon- 
tana V,   Oregon   Short  Line 
R.  Co.   (Mont.),  p.  432,  vol. 
26  (3RRR). 
Right  of  telegraph  company  to 
construct  its  line  over  railroad 


right  of  way  under  Montana 

statute. 

Postal  Tel.  Cable  Co.  of  Mon- 
tana V,  Oregon  Short  Line 
R.   Co.   (Mont.),  p.  432,  vol. 
26  (3  RRR). 
Right  to  condemn  railroad  land 

for  right  of  way  of  telegraph 

company. 

Union  Pac  R.  Co.  v,  Colorado 
Postal  Tel.  Cable  Co.  (Colo.), 
p.  349,  vol.28  (5  RRR). 
Right  to  condemn  right  of  way 

of  one  company  for  another. 

Seattle  &  M.  R.  Co.  9.  Belling- 

ham     Bay     &    K.     R.    Co. 

(Wash.),  p.  160,  vol.  28  (5  R 

RR). 

Right  to   construct    lines   over 

railroad's  right  of  way  under 

federal  statute. 

Postal  Tel.  Cable  Co.  of  Mon- 
tana V,  Oregon  Short  Line 
R.  Co.  (Mont.),  p.  432,  vol. 
26  (3  RRR). 

Right  to  question  necessity  of 
taking  after  lapse  of  50  years. 
Drouin  v,  Boston  &  M.  R.  Co. 

(Vt.),  p.  457,   vol.   27   (4  R 

RR). 
Statute    governing    supplemen- 
tary proceedings  to  pay  judg- 
ment. 
South  Chicago  City  Ry.  Co.  v. 

City  of  Chicago  (111.),  p.  484, 

vol.  26  (3  RRR). 

Sufficiency  of  application  for 
certiorari,  praying  for  review 
of  proceedings  under  which 
railroad  right  of  way  has  been 
condemned  by  another  com- 
pany, construction  of  Wash- 
ington constitution. 
Seattle  &  M.  R.  Co.  v.  Belling- 

ham    Bay     Sl     E.    R.    Co. 

(Wash.),  p.  160,  vol.  28  (5  R 

RR). 
Sufficiency  of  evidence  to  show 
that  land  sought  to  be  con- 
demned for  telegraph  line,  by 
foreign  corporation,  was  de- 
sired for  private  use. 
Union  Pac.  R.  Co.  v.  Colorado 

Postal  Tel.  Cable  Co.  (Colo.), 

p.  349,  vol.  28  (5  RRR). 

Sufficiency  of  notice  of  wish  to 
settle  in  condemnation  pro- 
ceedings. 

Chesapeake  &  W.  R.  Co.    v, 

Washington,  C.  A  St.  L.  Ry. 

Co.  ( Va. ) ,  p.  444,  vol.  26  (3  R 

RR). 

Summary    proceedings  to  con- 
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demn    land    by    internal    im- 
provement    company     before 
rights   over    fund    paid    into 
court  are  determined.  . 
Chesapeake  &   W.   R.   Co.   v. 

Washington,  C.  &  St.  ly.  Ry. 

Co.  (Va.),  p.  444,  vol.  26  (3 

RRR). 
Superior  court  of  Washington 
has  jurisdiction  of  proceeding 
by  street  railway  for  condem- 
nation for  right  of  way. 
State  ex  rel.  Smith  v*  Supe- 
rior Court  of   King  County 

(Wash.),  p.  762,  vol.  28  (5  R 

RR). 
That  spur  track  constructed  over 
plaintiff's  land  under  defective 
condemnation  proceedings  was 
not  an  essential  part  of  the 
main  line  did  not  entitle  plain- 
tiff to  portion  of  freights  as 
compensation. 
Illinois  Cent.  R.  Co.  v.  Hos- 

kins    (Miss.),  p.  469,  vol.  27 

(4  RRR). 
Things  to  be  considered  in  esti- 
mating market  value. 
Lough  V,  Minneapolis  &  St. 

L.  R.  Co.  (Iowa),  p.  375,  vol. 

25  (2  RRR). 
Title  acquired  by  condemnation 
proceedings  under  statutes  of 
Ohio. 
Newton  v.  Manufacturers'  Ry. 

Co.  (C.  C.  A.),  p.  739,  vol.  28 

(5RR  R). 
Title     acquired     by    telegraph 
company  condemning  right  of 
way  for  its  line. 
Union  Pac.  R.  Co.  v,  Colorado 

Postal  Tel.  Cable  Co.  (Colo.), 

p.  349,  vol.  28  (5  R  R  R). 
Use    of    railroad  right  of  way 
for    telegraph     purposes     an 
additional  servitude  affecting 
rights  of  owner  of  fee. 
Phillips  V.  Postal  Tel.   Cable 

Co.  (N.  Car.),  p.  147,  voL  28 

(5  R  R  R). 
Waiver    of    right    to    question 
whether  taking  was  for  public 
use. 
Union  Pac.  R.  Co.  v,  Colorado 

Postal  Tel.  Cable  Co.  (Colo.), 

p.  349,  vol.  28  (5  RRR). 
Where  a  railroad,  in  the  con- 
demnation of  land  for  right  of 
way  fails  to  proceed  in  con- 
formity with  its  legal  power, 
all  its  acts  on  the  land  are 
trespasses,  for  which  it  is 
liable. 
Illinois  Cent.  R.   Co.  v,  Hos- 
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kins  (Miss.),  p.  469,  vol.  27 

(4  R  R  R). 
Whether  right  of  way  was  con- 
demned, question  for  jury. 
Bassett  v,  Pennsylvania  Co. 

(Pa. ) ,  p.  522,  vol.  25  (2  R  R 

R). 
Who  are  proper  parties  in  con- 
demnation proceedings. 
Davidson  v.  Texas  &  N.  O.  R. 

Co.   (Tex.),   p.    660,  vol.  25 

(2  R  R  R). 

EMPLOYEES. 

See  Carriers  of  Passengers, 
Leases    and     Running 

Powers, 
Master  and  Servant, 

EMPLOYERS. 

See  Master  and  Servant, 

EMPLOYERS'  LIABILITY 
ACTS. 

See  Fellow  Servants, 
Master  and  Servant, 

Application  of  Minnesota  stat- 
ute creating  liability  for  neg- 
ligence of  fellow  servant. 
Williams  v.  Northern  Lumber 

Co.  (Minn.),  p.  283,  vol.  25 

(2  RRR). 
Common-law  liability  not  en- 
larged by  Indiana  statute  but 
restricted  so  that  injuries  to 
employee  could  not  recover 
unless  he  was  obeying  a  supe- 
rior at  the  time  of  his  injury. 
Thacker  v,  Chicago,  I.   &  L. 

Ry.  Co.  (Ind.),  p.  772,  vol.  27 

(4  RRR). 
ConstitutionsLlity     of     statutes 
abrogating    the    doctrine    of 
assumption  of  risk. 
Kilpatrick  v.  Grand  Trunk  Ry. 

Co.  (Vt.),p.  945,  vol.  27    (4 

RRR). 
Hand  car  within  meaning  of 
Texa^  statute  providing  that 
servants  shall  be  liable  for 
damages  sustained  by  any 
servant  or  employee  while 
engaged  in  the  work  of  oper- 
ating ''cars,  locomotives  or 
trains"  by  reason  of  negli- 
gence of  any  employee, 
whether  fellow  servant  or  not. 
Texas  &  P.  Ry.  Co.  v.  Smith 

(C.  C.  A.),   p.   224,  vol.  26  (3 

RRR). 
Liability   for  negligence  of  fel- 
low servant  in  operating  hand 
car  under  employers*  liability 
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act  of  Texas. 

Perez  v.  San  Antonio  &  A.  P. 

Ry.  Co.  (Tex.),  p.  354,   vol. 

25(2RRR). 
Liability  under  employers'  lia- 
bility act  of  Indiana  for  injury 
to  section  hand  caused  by 
proper  order  of  foreman  neg^li- 
gently  performed. 
Thacker  v.  Chicag'o,  I.  &  L. 

Ry.  Co.  (Ind.)  p.  772,  vol.  27 

(4  R  R  R). 
States  may  fix  by  legislative 
enactment  the  liabilities  of 
employers  for  the  acts  and 
negligence  of  their  employees. 
Southern    Pac.  Co.  v.  Schoer 

(C.  C.  A.),  p.  254,  vol.  26  (3 

RRR). 
Statute    of  Indiana    does     not 
enlarge  railroad's  liability. 
Thacker  v.  Chicago,   I.   &.  L- 

Ry.  Co.  (Ind.),  p.  772,  vol.  27 

(4  R  R  R). 

EMPLOYMENT. 

See  Master  and  Servant, 

EMPTY  OARS. 

See  Interstate  Commerce, 

BNTIOINQ      O  A  T  T  L  B      ON 
TRACK. 

See  Master  and  Servant, 

EQUIPMENT. 

See  Leases  and  Running  Pow- 
ers, 

EQUITY  JURISDICTION. 
See  Receivers, 

Street  Railways. 

ERROR  OF  JUDGMENT. 
See  Master  and  Servant, 

ESTOPPEL. 
See  Bonds, 

Corporations, 
Injuries  to  Property. 
Limitation  of  Actions, 
Street  Railways, 
Company  partially  composed  of 
a  consolidation  of  former  com- 
pany is  estopped  to  set  up  in- 
solvency   of    original    debtor 
when  sued  upon  its  debt. 
Shadford  v.  Detroit  Y.  &    A. 
A.  Railway  (Mich.),  p.   845, 
vol.  25  (2  RRR). 
When  purchaser  of  trade  fixtures 
not  estopped  to  claim  it. 
Union  Terminal  Co.  v,  Wilmar 
&  S.  F.  Ry.  Co.    (Iowa),   p. 
676,  vol.  25  (2  R  R  R). 
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When    street  railways    are  es- 
topped to  deny  prior  indebted- 
ness upon  consolidation. 
Shadford  v.  Detroit  Y.  A  A.  A. 

Railway  (Mich.),  p.  845,  vol. 

25  (2  R  R  R). 

EVIDENCE. 

See  Appeals, 

Carriers  of  Goods. 

Carriers  of  Freight. 

Carriers  of  Passengers. 

Cattle  Guards, 

Children, 

Crossings, 

Death  by  Wrongful  Ad, 

Deeds, 

Fires, 

Master  and  Servant, 

Negligence, 

New  Trials. 

Personal  Injuries, 

Res  Gesttg, 

Stocky  Injuries  to. 

Witnesses, 

Admissibility  of  evidence  as  to 
speed  of  train. 
Olson  V.  Oregon  Short  Line  R. 

Co.  (Utah),  p.  797,  vol.  25  (2 

RRR). 
Admissibility  of  evidence  of  in- 
consistent statement  as  to 
manner  in  which  trains  pass 
over  crossing,  and  concerning 
the  blowing  of  the  whistle. 
Olson  V.   Oregon   Short  Line 

R.  Co.  (Utah),  p.  797,  vol.  25 

(2  R  R  R). 
Admissibility    of    evidence    on 
question  of  damages  to  show 
impairment  of  earning  capac- 
ity. 
International  &  G.  N.  R.  Co. 

V,  Locke  (Tex.),  p.  754,  vol. 

25  (2  RRR). 

Admissibility  of  evidence  on  re- 
direct   examination    to    show 
reason  for  not  leading  team 
over  crossing. 
International  &  6.  N.  R.  Co. 

V,  Locke  (Tex.),  p.  754,  vol. 

25  (2  R  R  R). 

Admissibility  of  evidence  when 
the  issue  is  whether  railroad 
company  delivered  to  the  con- 
signee all  the  goods  it  received 
from  assignor. 

Missouri,  K.  &  T.  Ry.  Co.  v, 
Simonson  (Kan.),  p.  940, 
vol.25  (2  RRR). 

Admissibility  of  statements 
made  by  fireman  or  engineer 
shortly  after  accident  as  being 
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part  of  res  gestae. 
Sao  Antonio  &  A.  P.  Ry.  Co. 
z;.  Gray  (Tex.),   p.  828,  vol. 

25  (2  R  R  R). 

Burden  of  proof  to  show  validity 
and  regularity  of  process  where 
goods  are  seized  in  hands  of 
carrier. 

Merz  V.  Chicago  &  N.   W.  R. 
Co.  (Minn.),  p.   931,   vol.   25 
(2RRR). 
Burden  of  proving  that  physi- 
cian acquired  information  as 
to  patient*s  injuries  in  profes- 
sional character,  under  N.  Y. 
Code  Civ.  Proc.,  sec.  834. 
Griffiths   V.  Metropolitan    St. 
Ry.  Co.  (N.  Y.),  p.  407,  vol. 

26  (3  R  R  R). 
Competency  of  physician  to  tes- 
tify as  to  patient's  condition, 
under  Arkansas  statute  pro- 
viding that  physicians  shall  be 
incompetent  to  testify  con- 
cerning information  required 
from  patients. 

Haworth      v.      Kansas     City 
Southern  Ry.  Co.   (Mo.),  p. 
235,  vol.  26  (3  R  R  R). 
Competency  of  section  man  to 
testify  as  to  speed  of  train. 
Haworth      v,     Kansas     City 
Southern  Ry.  Co.    (Mo.),  p. 
235,  vol.  26(3  RRR). 
Conclusiveness  of  as  to  initial 
carrier's  liability   where  fruit 
is  received  in  good  order  but 
delivered  to  terminal  carrier  in 
bad  condition. 

Missouri,  K.  &  T.  Ry.  Co.  v. 

Mazzie  (Tex.),  p.  950,  vol.  25 

(2  RRR). 

Declarations  of  conductor  as  to 

nature  of    passenger's  injury 

as  res  gestae. 

Butler  V.  South  Carolina  &  G. 
Extension  R.  Co.  (N.  Car.), 
p.  114,  vol.  25  (2  RRR). 
Declarations  of  engineer  admis- 
sible against  himself  and  not 
against    master    where    they 
have  been  joined  as   defend- 
ants in  action  for  death  result- 
ing from  negligence  of  servant. 
Cincinnati,     etc.,  Ry.   Co.  v. 
Cook  (Ky.),  p.  321,  vol.  25  (2 
RRR). 
Declarations  of  in  jured  party  as 
res  gestae. 

Atchison,  etc.,  Ry.  Co.  v,  Lo- 
gan (Kan.),  p.  639,  vol.  28  (5 
RRR). 
Kffect  of  admissions  as  to  earn- 
ing capacity,  age  and  health 
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of  intestate  where  election  is 
made  to  sue  for  pain  and  suf- 
fering. 

I^uisville    Ry.    Co.    v.    Will 
(Ky.),  p.  826,  vol.  25  (2  R  R 

R). 
Evidence  as  to  size  of  decedent's 
family. 

LfOuisville  St  N.  R.  Co.  v.  Banks 
(Ala.),  p.  359,  vol.  25  (2  R  R 

R). 
Evidence  as  to  subsequent  altera- 
tion, in  action  for  injury  to 
employee  caused  bv  roof  of 
company's  oil-house  project- 
ing over  track. 
Gulf,  C.  &  S.   F.   Ry.   Co.  v. 

Darby  (Tex.),  p.  327,   vol.  25 

(2  R  R  R). 
Evidence    as    to  whether  con- 
ductor   and    brakeman    were 
habitually  prudent,  in  action 
for  injury  to  passenger. 
Butler  V.  South  Carolina  &  G. 

Extention  R.  Co.  (N.   Car.), 

p.  114,  vol.  25  (2  R  R  R). 
Evidence  of  declaration  of  train- 
men not  part  of  res  gestae,  but 
mere  hearsay,  in  action  for 
injury  caused  by  defect  in 
bridge. 
Denison  &  P.  S.    Ry.  Co.    v, 

Foster  (Tex.),  p.  576,  vol.  26 

(3  RRR). 
Evidence  that  cars  blocked  a 
street  crossing  immaterial, 
where  an  attempt  is  made  to 
go  between  cars  at  a  point 
other  than  at  crossing. 
Thompson  v,  Missouri,    K.   & 

T.  Ry.  Co.  (Mo.),  p.  832,  vol. 

25  (2  R  R  R). 
Expert  testimony  as  to  possible 
cause  of  accident,  in  action  for 
death  of  employee  killed    on 
track. 
LK>uisville  &  N.  R.  Co.  v.  Banks 

(Ala.),  p.  359,  vol,  25  (2  R  R 

R). 
Insufficiency  of  evidence  to  sus- 
tain finding  for  defendant  in 
action  for  willful  injury  to 
mute  at  street  crossing. 
Bonham  v.  Citizens'  St.  R.  Co. 
(Ind.),  p.  787,  vol.  25  (2  R  R 

R). 
Objection  to  evidence  as  to  speed 
of  train  should  state  specific 
grounds,    otherwise   too   gen- 
eral. 

Olson  V,  Oregon  Short  Line  R. 
Co.  (Utah),  p.  797,  vol.  25  (2 
RRR). 
Opinion  evidence,  admissibility 
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to  show  whether  accident  could 

have  been  avoided. 

Olson  V.  Oreg^on  Short  Line  R. 

Co.  (Utah),  p.  797,  vol.  25  (2 

RRR). 
Opinion  evidence  as  to  speed  of 
train. 
Union  Pac.  R.  Co.  v.  Buzicka 

(Neb.),  p.  64,  vol.  28  (5  R  R  R). 
Plaintiff's  testimony  as  to  cause 
of  his  weak  eyes  may  be  con- 
sidered althouj^h  contradicted 
by  that  of  physician. 
Birming^ham  Southern  R.    Co. 

V.  Cuzzart  (Ala.),  p.  312,  vol. 

26  (3  RRR). 
Privileg^e     communications     of 
patient  to  physician. 
Doran  v.  Cedar  Rapids  &  M. 

C.    Ry.   Co.    (Iowa),  p.   929, 

vol.  26  (3  RRR). 
Secondary  evidence,  introduc- 
tion of  where  assig^nee  orders 
g^oods  to  be  diverted  from  des- 
tination and  they  are  damag'ed. 
Missouri,  K.  &  T.    Ry.  Co.   v. 

Mazzie  (Tex.),  p.  950,  vol.  25 

(2  R  R  R). 
Spontaneous  ejaculations  caused 
by  suffering. 
Atchison,    etc.,    Ry.     Co.    v, 

Logan  (Kan.),  p.  639,  vol.  28 

(5  R  R  R). 
Spontaneous  ejeculation  caused 
by    suffering-  as    self-serving 
declarations. 
Atchison,     etc.,    Ry.    Co.   v. 

Logan  (Kan.),   p.    639,  vol. 

28(5RRR). 
Subsequent  precautions  admis- 
sible as  evidence  of  negligence. 
Georgia  Southern    &    F.    R. 

Co.    V,  Cartledge   (Ga.),  p. 

271,  vol.  28  (5 RRR). 
Sufficiency   of    evidence    given 
by  expert   bridge    builder    to 
show  want  of  ordinary    care 
in  master. 
Dolan   V,   Sierra   Ry.    Co.  of 

California    (Cal.),    p.    875, 

vol.  25  (2  R  R  R). 
Sufficiency  of  evidence,  though 
conflicting,  to  establish  that 
neither  whistle  was  blown  nor 
proper  signals  given  at  cross- 
ing. 
St.    Louis  S.  W.  Ry.   Co.  of 

Texas ».  Carwile   (Tex.),   p. 

8(H.  vol.  25  (2  R  R  R). 
Sufficiency  of  evidence  to  show 
violation  of  statute  to  prevent 
injury  to  railroads. 
State  V,  McKenna  (Utah),  p. 

674,  vol.25  (2RRR). 
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Testimony  of  engineer  as  to 
whether  his  eng-ine  was  prop- 
erly managed,  in  action  for 
injury  to  employee  killed  by  it. 
Louisville    A    N.   R.   Co.    v. 

Banks    (Ala.),   p.   359,    vol. 

25  (2  R  R  R). 
Weights,  specification    in   bills 
of  lading  as    conclusive  evi- 
dence of  correctness. 
Missouri,   K.  &  T.  Ry.  Co.  v. 

Simonson    (Kan.),     p.     940, 

vol.  25  (2  R  R  R). 
When  burden  of  showing-  negli- 
g-ence  is  upon  owner  of  cattle 
killed,  in  action  ag^ainst  rail- 
road company. 
Houston  &  T.  C.  Ry.  Co.  v, 

Hollingsworth      (Tex.),    p. 

905,  vol.  25  (2  R  R  R). 
When  evidence  as  to  neglig-enoe 
in    action    for    death    caused 
by  collision  justifies  the  denial 
of  a  nonsuit. 
Olson  V*  Oreg-on  Short  Line 

R.  Co.  (Utah),  p.  797,  vol.  25 

(2  R  R  R). 
When    evidence   of    failure   of 
master  to  use  ordinary  care  ia 
sufficient  to  g-o  to  the  jury. 
Dolan   V.   Sierra   Ry.   Co.  of 

California   (Cal.),     p.     875» 

vol.  25  (2  R  R  R). 
When  harmless  error  to  per- 
mit witness  to  state  that  his 
attention  was  called  to  the 
fact  that  no  signal  was  gfiven. 
Willfong  V.   Omaha  &  St.  L. 

R.  Co.  (Iowa),   p.  792,   vol. 

25  (2  R  R  R). 
When  service  of  process  a^inst 
corporation  must  be  according- 
to  act  of  congress. 
Weller  v,  Pennsylvania  R.  Co. 

(Colo.),  p.  702,  vol.  25  (2  R  R 

R). 
Where  physician  acquired  infor- 
mation as  to  how  accident 
happened  from  injured  party 
while  attending  him  as  sur- 
geon, he  is  not  rendered 
incompetent  to  testify  thereto 
by  N.  Y.  Code  Civ.  Proc.  sec. 
834,  unless  information  was 
necessary  to  enable  him  to 
act  in  professional  capacity. 
Green  v.  Metropolitan  St.  Ry. 

Co.  (N.  Y.),   p.   402,   vol.   26 

(3  R  R  R). 
Writinfcs  containing*  competent 
and  incompetent  evidence. 
Southern  Pac.  Co.   v.  Schoer 

(C.  C.  A.),  p.  254,  vol.  26  (3 

RRR). 
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EXCAVATIONS. 

See  Master  and  Servant. 

BXOESSIVE  VERDICT. 

See  Carriers  of  Passengers. 
Damages. 

Injuries  to  Property. 
Personal  Injuries. 

bxoijUSIVE  privileges. 

See  Street  Railways. 

EX  OONTRACTXT. 

See  Carriers  of  Freight, 

EXCURSION  TICKETS. 

See  Carriers  of  Passengers. 
Tickets  and  Fares. 

EX  DELICTO. 

See  Caniers  of  Freight. 

EXECUTORS    AND    ADMIN- 
ISTRATORS. 

See  Death  by  Wrongful  Act. 

EXEMPLARY  DAMAGES. 

See  Carriers  of  Passengers. 
Damages. 
Personal  Injuries. 

EXEMPTIONS. 
See  Taxation. 

EXPERT  TESTIMONY. 

See  Carriers  of  Freight. 
Damages, 

Master  and  Servant, 
Personal  Injuries. 

EXPLOSIONS. 

See  Children. 

Injuries  to  Property. 

EXPRESS  COMPANIES. 
See  Taxation. 

EXPRESS  MESSENGERS. 

See  Fellow  Servants, 
Master  and  Servant, 

EXTENSIONS. 

See  Eminent  Domain. 
Liens, 
Street  Railways. 

FALSE  IMPRISONMENT. 
See  Accidents  on  Track. 

FARES. 

See  Carriers  of  Passengers. 

FARM  CROSSINGS. 
See  Crossings. 

5  R  R  R-S7 


FATHER. 

See  Children. 

FEDERAL  COURT  RULES. 
See  Contributory  Negligence. 

FEDERAL  COURTS. 

See  Constitutional  Law. 
Jurisdiction, 
Receivers, 

FEDERAL  JURISDICTION. 

See  Leases  and  Running  Pow- 
ers, 
Railroads, 
Removal  of  Causes, 

Administrator  sues    as  trustee 
and   not  merely  as   a  formal 
party  under  Indiana    statute 
giving^    rig^ht    of    action    for 
wrongful  death. 
Cincinnati,  H.  &  D.  R.  Co.  v, 
Thiebaud  (C.  C.  A.),  p.  26, 
vol.  27  (4  R  R  R). 
Foreign    corporation  becoming 
domestic     corporation    under 
statute  of  South  Carolina  is  a 
nonresident  of  that  state  for 
purposes  of  removal  of  cause 
to  federal  court. 
Calvert   v.    Southern  Ry.  Co. 
(S.  Car.),  p.  481,  vol.  28  (5  R 
RR). 

FELLOW  SERVANT  ACT. 
See  Fellow  Servants. 

FELLOW  SERVANTS. 

See  Employers^  Liability  Act, 
Master  and  Servant, 

Acts  1898  of  Miss.,  ch.  65,  ap- 
plies, by  its  express  terms,  to 
injuries  to  servants  resulting 
from  negligence  of  master 
alone. 
Bussey  v.  Gulf  &  S.  I.  R.  Co. 

(Miss.),  p.  504,  vol.  27  (4  R  R 

R). 
Application  of  employers'  liabil- 
ity act  of  Mississippi. 
Bussey  v.  Gulf  &  S.  I.  R.  Co. 

(Miss.),  p.  5(H,  vol.  27  (4  R  R 

R). 
Application  of  Minnesota  statute 
making  railroads    liable    for 
injury  resulting  from  the  neg- 
ligence of  fellow  servant. 
Williams  v.  Northern  Lumber 

Co.    (Minn.),  p.  283,  vol.  25 

(2  R  R  R). 
Brakeman   was   agent  of  com- 
pany to  see  that  switch  was 
properly  set,  and  not  injured 
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engioeer's  fellow  servant. 
St.   Louis  S.  W.  Ry.   Co.   v. 

Kelton  (Tex.),  p.  279,  vol.  25 

(2  R  R  R). 
Car   cleaner  entitled  to  recover 
as  a  fellow  servant  of  hostler 
under  employers'  liability  act 
of  Iowa. 
Jensen  v,  Omaha  &  St.  L.  R. 

Co.  (Iowa),  p.  46,  vol.  27  (4  R 

RR). 
Company  liable  for  injury  to 
section  hand  caused  by  negli- 
gence of  fellow  servant,  also 
sectionmen,  engaged  with  him 
in  removing  hand  car  from 
track. 
Lindgren  v,  Minneapolis  &  St. 

t,.  R.  Co.   (Minn.),  p.   171, 

vol.  26  (3  R  R  R). 
Conductor    fellow    servant     of 
flagman  on  another  train. 
Hicks  V,  Southern  Ry.  Co.  (S. 

Car.),  p.  540,  vol.  27  (4  R  R 

R). 
Conductor  not  a  fellow  servant 
of  flagman  on  his  own  train. 
Hicks  V,  Southern  Ry.  Co.  (S. 

Car.),  p.  540,  vol.  27  (4  R  R 

R). 
Delegation  of  authority  to  fellow 
servants  as  relieving  master 
of  liability  for  performance  of 
nonassignable  duties,  instruc- 
tion. 
Dolan   V,    Sierra    Ry.   Co.  of 

California  (Cal.),  p.  875,  vol. 

25  (2  R  R  R). 
Kmployee  of  coal  company  un- 
loading cars  not  a  fellow  serv- 
ant of   trainmen    negligently 
shunting  cars. 
Peplinski  v.  Pennsylvania  R. 

Co.  (Pa.),  p.  526,  vol.  27  (4 

RRR). 
Employee  of  iron  company  while 
loading  cars,  fellow  servant  of  « 
trainman,      under     Pennsyl- 
vania statute. 
Weaver  v.  Philadelphia  &  R. 

Ry.  Co.  (Pa.),  p.  198,  vol.  26 

(3  R  R  R). 
Fellow-servant  rule  not  in  force 
in  republic  of  Mexico. 
Mexican    Cent.    Ry.    Co.    v. 

Knox   (C.   C.  A.),  p.  36,  vol. 

27  (4  RRR). 
Mexican  Cent.    Ry.    Co.     v, 

Sprague   (C.   C.  A.),  p.  103, 

vol.  27  (4  R  R  R). 

Fire  knocker  not  a  fellow  servant 

of  hostler  in  charge  of  engine 

by  which  former  was  injured. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 


V.  Thurmond  (Ark.),  p.  149, 

vol.  26  (3  R  R  R). 
Foreman  not  fellow  servant  of 
negligent  telegraph  operator. 
St.  Louis,  etc.,  R.  Co.  v.  Fnny 

(C.  C.  A.),  p.  54,  vol.  27  (4  R 

RR). 
Foreman  of  section  gang  a  vice 
principal  under  Arkansas  stat- 
ute providing  that  thoK 
entrusted  with  ''authority  of 
superintendence,  control  or 
command"  are  vice  principals. 
Ha  worth     v.     Kansas    Citj 

Southern  Ry.  Co.  (Mo.),  p. 

235,  vol.  26  (3  R  R  R). 
Guard  of  express  car  and  express 
messenger. 
Wells,  Fargo  A  Co.  v.  Page 

(Tex.),  p.  568,  vol.  27  (4  R  R 

R). 
Hand  car  within  meaning  of 
Texas  statute  providing  that 
railroads  shall  be  liable  for  all 
damages  sustained  by  any 
servant  or  employee  while  en- 
gaged in  the  work  of  operating 
"cars,  locomotives,  or  trains," 
by  reason  of  negligence  of  any 
employee,  whether  fellow  serv- 
ant or  not. 
Texas  A  P.  Ry.  Co.  v.  Smith 

(C.  C.  A.),  p.   224,  vol.  26  (3 

RRR). 
Hand  injured  by  negligence  of 
his  foreman  in  detaching  brace 
from  building. 
Missouri,  K.  A  T.  Ry.  Co.  of 

Texas  v,  Walden  (Tex.),  p. 

294,  vol.  25  (2  RRR). 
Liability  for  negligence  of  fel- 
low servants  in  operating 
hand  car  under  Sayles'  Ann. 
Civil  Statutes  of  Texas,  art. 
4560f. 
Perez  v.  San  Antonio  &  A.  P. 

Ry.  Co.   (Tex.),  p.  354,  vol. 

25  (2  RRR). 
Liability  for  negligence  of  fore- 
man in  detachifig  end  of  brace 
from  building  by  rope. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.  Walden  (Tex.),  p. 

294,  vol.  25  (2  RRR). 
Liability  for  negligent  act  of 
co-employee  while  transfer- 
ring rails  from  one  car  to 
another  by  use  of  locomotive 
moving  along  track,  under 
Iowa  statute,  providing  that 
railroads  shall  be  liable  for  all 
damages  sustained  by  employ- 
ees in  consequence  of  negU* 
gence    of     other    employees, 
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when  such    wrong's   are   con- 
nected   with     operation     of 
any  railroad. 
Stebbins  v.  Crooked  Creek  R. 

&  Coal   Co.  (Iowa),   p.  271, 

vol.  26  (3  R  R  R). 
I^iability  under  employers'  lia- 
bility act  of  Indiana  for  injury 
to  section  hand  caused  by 
proper  order  of  foreman  neg- 
ligently performed. 
Thacker  v.  Chicago,  I.  &  L. 

Ry.  Co.  (Ind.),  p.  772,  vol.  27 

(4  R  R  R). 
Zf lability  under  Utah  statute  for 
negligence  of    superior   serv- 
ants. 
Southern  Pac.  Co.   v,  Schoer 

(C.  C.  A.),  p.  254,  vol.  26  (3 

RRR). 
I^iability  under  Utah  statute  for 
negligence  of  superior  serv- 
ants occurring  while  they  are 
not  exercising  superinten- 
dence. 
Southern  Pac.  Co.    v.  Schoer 

(C.  C.  A.),  p.  254,  vol.  26  (3 

RRR). 
Negligence  of  fellow  servant 
concurring  with  neglig'ence  of 
master  does  not  excuse  pri- 
mary negligence  of  master  in 
*  injuring  another  fellow  serv- 
ant. 
Howe  V.    Northern   Pac.   Ry» 

Co.   (Wash.)>p.   624,  vol.  28 

(5  RRR). 
Negligence    of     fellow    servant 
must  be  pleaded. 
Peters  2/.  McKay  &  Co.  (Cal.), 

p.  173,  vol.  26  (3  R  R  R). 
Negligence   of   fellow     servant 
obeying   negligent    order     of 
vice  principal. 
Galveston,  H.  &  S.  A.  Ry.  Co. 

V.  Sherwood  (Tex.),  p.    564, 

vol.  27  (4  R  R  R). 
Negligent    inspector   of  trolley 
car  and  conductor. 
Shugard    v.    Union    Traction 

Co.  (Pa.),  p.  826,  vol.  24  (1  R 

RR). 
Presumption  as  to  law  of  sister 
state  relating  to  fellow-servant 
rule. 
Baltimore  &  O.  S.  W.  Ry.  Co. 

V,  Read    (Ind.),  p.  406,   vol. 

24  (IRRR). 
Section  foreman   engaged  with 
section  crew  in  operating  hand 
car  a  vice  principal. 
Ha  worth     v,    Kansas     City 

Southern  Ry.  Co.    (Mo.),  p. 

235,  vol.  26  (3  R  R  R). 


Section  foreman  while  trans- 
porting men  on  hand  cars  to 
a  place  where  they  are  to 
work  does  not  act  as  a  vice 
principal  in  giving  an  order  to 
stop. 
Thacker  v,  Chicago,  I.    &  L,. 

Ry.   Co.    (Ind.),   p.  772,  vol. 

27  (4  RRR). 
States    may    fix   by   legislative 
enactment    liabilities   of    em- 
ployers for  the  acts  and  neg- 
ligence of  their  employees. 
Southern  Pac.   Co.   v,  Schoer 

(C.  C.   A.),  p.  254,  vol.  26(3 

RRR). 
Sufficiency  of  declaration  in  ac- 
tion for  injury  to  section  hand 
on  hand  car  in  charge  of  fore- 
man. 
Thacker  v.   Chicago,  I.  &  L. 

Ry.   Co.    (Ind.),  p.  772,  vol. 

27  (4  R  R  R). 
Sufficiency  of  petition  in  action 
for  injury    to    section     hand 
from   fall  from    hand    car  in 
charge  of  foreman. 
Thacker  v,  Chicago,    I.  &  L. 

Ry.  Co,  (Ind.),  p.  772,  vol.  27 

(4  RRR). 
Train  master  and  road  master 
superintending  work  of  remov- 
ing wreck  responsible  for  neg- 
ligence in  fastening  derrick 
chain,  and  not  the  fellow  serv- 
ants of  injured  employee. 
Reed  v,  Missouri,  K.  &  T.  Ry. 

Co.    (Mo.),  p.  262,  vol.  26  (3 

RRR). 
Trainmen  and    telegraph  oper- 
ators are  not. 
Illinois  Cent.  R.  Co.  v»  Bentz 

(Tenn.),  p.   191,  vol.  28  (5  R 

R  R). 
Under  laws  of  Virginia  employee 
charged  with    duty    of  main- 
taining safe    railroad    bed    a 
vice  principal. 
Louisville    Sl    N.    R.    Co.    v. 

Pointer  (Ky.),  p.  181,  vol.  28 

(5RR  R). 

FENOBB. 

See  Cattle  Guards, 

Children, 

Stock,  Injuries  to. 
Admissibility  of  evidence  that 
track  was  fenced  to  within 
thirty  or  forty  feet  of  switch 
where  company  claimed  that 
fence  so  near  switch  would  in- 
terfere with  the  switching  of 
trains. 
Texas  &  P.  Ry.  Co.  v,  Seay 
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(Tex.),  p.  866,  vol.  26  (3  R 

RR|. 
Cattle  g^uards,  Btifficiency  of. 
Sapping  ton   v,   Chicag^o  &  A. 

Ry.  Co.  (Mo.),  p.  862,  vol.  26 

(3RRR). 
Contract  providing'  that  private 
crossing-  over  railroad  shall  be 
left    open  not  against  public 
policy. 
Gulf,    etc.,    Ry.    Co.   v.    Clay 

(Tex.),   p.  28,   vol.  25   (2  R 

RR). 
Contributory  neglig^ence  of 
plaintiff  in  using  pasture  after 
knowledge  of  construction  of 
fence  without  openings,  in  ac- 
tion for  loss  of  stock  drowned 
through  failure  to  leave  open- 
ings in  railroad  fence. 
Gulf,    etc.,  Ry.    Co.    v.   Clay 

(Tex.),   p.   28,   vol.   25   (2  R 

RR). 
Distance    it    was    necessary    to 
leave  tracks  unfenced  in  town, 
question  for  jury. 
Downey  v.  Mississippi  River 

A  B.  T.  Ry.  Co.  (Mo.),  p.  616, 

vol.  26  (3  R  R  R). 
Drowning  of  slock  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 
Gulf,   etc.,    Ry.   Co.    v.  Clay 

(Tex.),  p.  28,   vol.    25  (2  R 

RR). 
Duty    of    railroad   company    to 
fence  tracks. 
International  &  G.  N.  R.  Co.  v. 

Richmond    (Tex.),    p.    910, 

vol.  25  (2  R  R  R). 
Duty    to    fence    tracks    within 
town. 

Downey  v,  Mississippi  River 
•  &  B.  T.  Ry.  Co.  (Mo.),  p.  616, 

vol.  26  (3R  RR). 
Failure  to  fence  could  not  be  held 
to  be  proximate  cause  where 
injury  to  licensee  was  result  of 
his  being  pushed  on  track  by 
cow. 
Schreiner  v.  Great  Northern 

Ry.  Co.  (Minn.),  p.  243,  vol. 

27(4RRR). 
Implied  notice  of  defects. 
Sappington   v,  Chicago  &  A. 

Ry.  Co.  (Mo.),  p.  862,  vol.  26 

(3  R  R  R). 
Liability  for  injuries  to  boy  re- 
ceived in  crossing  tracks,  after 
passing  through  freight  yard, 
as  affected  by  failure  to  fence 
between  tracks  and  freight 
yard,  or  between  yard  and 
street,    under     Massachusetts 
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statute  requiring-  railroad  com- 
panies to  fence  roads  to  prevent 
entrance  of  cattle. 
Byrnes  v.  Boston  A  M.  R.  R. 

(Mass.),  p.  600,  vol.  26  (3  R 

RR). 
Liability  for  injury   to  boy  on 
track  as  affected  by  failure  to 
fence. 
Fezler  v.  Willmar  &  S.  F.  Ry. 

Co.   (Minn.),   p.  174,  vol.  24 

(IRR  R). 
Lriability  of    railroad    company 
for  leaving  fence  open  for  con- 
venience of  adjacent  owner. 
International  &  G.  N.  R.  Co.  v. 

Richmond  (Tex.),  p.  910,  vol. 

25  (2RRR). 
Liability     where    stock    were 
drowned   in   unprecedented 
flood  through  failure  to  leave 
openings  in  railroad  fence. 
Gulf,    etc.,    Ry.    Co.    v.   Clay 

(Tex.),    p.  28,  vol.    25   (2  R 

RR). 
Opening  in  fence  for  conven- 
ience of  adjacent  owner,  as 
bearing  upon  liability  of  com- 
pany for  injury  to  stock  escap- 
ing through  such  openiniir. 
International   &  G.  N.  R.  Co. 

V,  Richmond  (Tex.),  p.  910, 

vol.  25  (2  R  R  R). 
Statements  of  plaintiff's  fore- 
man that  he  supposed  he  might 
have  cut  fence  as  bearing  on 
question  of  contributory  neg^- 
ligence,  in  action  for  loss  of 
stock  through  failure  to  leave 
openings  in  railroad  fence. 
Gulf,    etc.,   Ry.    Co.    v.   Clay 

(Tex.),  p.   28,   vol.   25    (2  R 

RR). 
Sufficiency  of  evidence  that  open- 
ings were  necessary,  in  action 
for  loss  of  stock  drowned 
through  failure  to  leave  open- 
ing's in  railroad  fence. 
Gulf,  etc.,    Ry.    Co.   v.    Clay 

(Tex.),  p.  28,  vol.   25  (2  R 

RR). 
Sufficiency  of  evidence  to  sup- 
port verdict  in  action  for  loss 
of  stock  drowned  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 
Gulf,    etc.,    Ry.  Co.   v.  Clay 

(Tex.),  p.  28,  vol.  25  (2  R  R  R). 

Validity  of  oral  contract  to  fence 

track  as  affected  by  statute  of 

frauds. 

Kvans  v.  Southern    Ry.   Co. 

(Ala.),  p.  859,  voL    26  (3  R 

R  R). 
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PINANOIAL 
STANCES. 

See  Railroads, 

7IBES. 

See  Eminent  Domain. 
Stations  and  Depots. 
Absolute  liability  imposed    for 
fire  set  by  locomotive,'  validity 
of  Missouri  statute. 
McFarland  v»  Missouri,  K.  A 

T.    Ry.    Co.    (Mo.),  p.    656, 

vol.  25  (2  R  R  R). 
Admissibility  of  evidence  of  neg- 
lig'ence  in  permitting-  larg'e 
masses  of  combustibles  to  be 
on  right  of  *way,  and  in  negli- 
g-ently  placing*  a  car  of  powder 
near  such  material,  under  the 
pleading-. 
Crissey  &  Fowler  Lumber  Co. 

V.   Denver  &   R.  G.  R.  Co. 

(Colo.),  p.   412,  vol.  25  (2  R 

RR). 
Assig-n ability  of  contracts  to 
maintain  side  tracks  for  con- 
venience of  sawmill  owner  in 
consideration  of  release  of 
damag^es  to  stock  and  from 
fire. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas    v.  Carter  (Tex.),   p. 

538,  vol.  26(3  RRR). 

Burden  of  proving-  absence  of 
neg-ligence  as  affected  by  plea 
of  confession  and  avoidance, 
in  action  for  damages  from 
fire  set  by  locomotive. 
Illinois  Cent.  R.  Co.  v.  Barrett 

(Ky.),  p.   566.   vol.   25   (2  R 

RR). 
Burden   of  proving  that  engine 
was  provided  with  proper  spark 
arrester. 
Illinois  Cent.  R.  Co.  v.  Barrett 

(Ky.),   p.    566,   vol.  25   (2  R 

RR). 

Burden  of  provinfr  that  locomo- 
tive was  not  defective  where 
it   has  been   shown   that    fire 
originated  from  it. 
Great  Northern    Ry.    Co.    v. 

Coats  (C.  C    A.),  p.  50,  vol. 

28  (5  RRR). 
Care  required  of  railroad  to  pre- 
vent fires. 
Abrams   v.  Seattle  &  M.  Ry. 

Co.    (Wash.),  p.  465,  vol.  25 

(2RR  R). 
Circumstantial    evidence    of 
orig-in  of  fires. 
Burlington  &  M.  R.  R.  Co.  in 

Nebraska  v.  Burch  (Colo.), 

p.  21,  vol.  27  (4  R  R  R). 


OIROUM-    FIRB&— Continued. 


Contract  to  maintain  ^ide  tracks 
for  convenience  of  sawmill 
owner  in  consideration  of 
release  of  damages  for  injuries 
to  stock  and  from  fire  not 
against  public  policy. 
Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Carter  (Tex.)',  p. 
538,  vol.  26  (3  RRR). 

Contributory  Negligence. 

Building  house  close  to  rail- 
road. 

St.  Louis  &  S.  W.  Ry.  Co.  of 
Texas  v.  Miller  (Tex.),  p. 
874,  vol.  24  (1  R  R  R). 
Evidence  as  to  whether  there 
was    an    accumulation      of 
g^rass,  etc. ,  near  pile  of  posts 
was     inadmissible     as    the 
only  contributory  neglig-ence 
alleg-ed  was  that  of    piling- 
posts  on  right  of  way. 
St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v«  McAdams 
(Tex.),   p.   19,  vol.  27  (4  R 
RR). 
Failure  of    workmen    not    in 
plaintiff's  general  employ  to 
extinguish  fire. 
San    Antonio  &  A.   P.  Ry. 
Co.    V.   Adams  (Tex.),  p. 
878,  vol.  24  (1  R  R  R). 
Storing  hay  in  barn  adjoining 
right  of  way. 

Texas  &  P.  Ry.  Co.  v.  Ruth- 
erford (Tex.),  p.  334,  vol. 
26  (3  R  R  R). 

Damages. 

Harmless  error  in  instruction, 
in  action  for  destruction  of 
grass. 
Krejci  z/.  Chicago  &  N.  W. 

Ry.    Co.    (Iowa),    p.    924, 

vol.  26  (3  R  R  R). 
Market  value   of    apples  pro- 
duced by  trees  destroyed  by 
fire  as  element  of  damages. 
Krejci  v.   Chicago  &  N.  W. 

Ry,  Co.  (Iowa),  p.  924,  vol. 

26  (3  R  R  R). 
Measure    of  dauiages    where 
grass  land  or  meadow  was 
iniured  by  fire. 
Krejci  v.  Chicago  &  N.  W. 

Ry.    Co.    (Iowa),  p.     924, 

vol.  26  (3  R  R  R). 
Necessity  of  proving  value  of 
trees  destroyed,  under  allega- 
tions of  petition. 
Krejci  v.  Chicago  &  N>  W. 

Ry.  Co.  (Iowa),  p.  924,  vol. 

26  (3  R  R  R). 
Sufficiency  of  allegation  to  per- 
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mit  introduction  of  evidence 
of  value  of  farm  before  and 
after  orchard  was  destroyed. 
Krejci  v.  Chicago  A  X.  W. 
Ry.  Co.  (Iowa),  p.  924,  vol. 
26(3RRR). 
Defective  construction  of  bridg-e 
must  be  proximate  cause  in 
action  for  frig-htening-  horses. 
Kelsey  v.  New  York,  N.  H.  & 
H.  R.  Co.   (Mass.),  p.    880, 
vol.  24  (1  R  R  R). 
Degree  of  care  required  in  fur- 
nishing' and  maintaining  spark 
arresters. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.   Carter  (Tex.),  p. 
538,  vol.  26  (3  R  R  R). 
Duty    of    railway  company   as 
to  preyentive  machinery. 
L«esser  Cotton  Co.  v.  St.  Louis, 
I.  M.  A  8.  Ry.  Co.  (C.  C.  A.), 
p.  445,  vol.  25  (2RRR). 

Evidence  as  to  condition  of  spark 
arrester. 

St.  Louis  A  8.  W.  Ry.  Co.  of 
Texas  v.  Miller  (Tex.),  p. 
874,  vol.  24(1  RRR). 

Evidence  as  to  other  fires. 
Abrams  v,  Seattle    A  M.  Ry. 
Co.  (Wash.),  p.  465,  vol.  25 
(2  R  R  R). 

Evidence,  harmless  error  in  ad- 
mitting as  to  whether  spark 
arrester  had  been  punched. 
Louisville  A  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.   (Ala.),  p. 
68.  vol.  28(5  RRR). 

Evidence,  harmless  error  in  per- 
mitting engineer,  on  cross- 
examination,  to  be  asked  if  his 
train  was  not  running  faster 
to  make  up  time. 
Louisville  &  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  (Ala.),  p. 
68,  vol.  28  (5  R  R  R). 

Evidence  of  condition  of  other 
engines  in  action  for  damage 
by  fire  set  by  locomotive. 
Missouri,  K.  A  T.  Ry.  Co.   of 

Texas  v.  Carter    (Tex.),  p. 

538,  vol.  26  (3  R  R  R) . 

Evidence  of  examination  of  en- 
cfine  which  it  was  claimed 
passed  by  where  fire  origi- 
nated, a  few  minutes  before  it 
was  discovered. 
Crissey  A  Eowler  Lumber  Co. 

V.  Denver  A   R.   G.  R.  Co. 

(Colo.),  p.  412,  vol.   25    (2  R 

R  R). 


TFTRES—Omiinu^d. 

Evidence  of  habit  of  punching 
spark  arresters  where  engine 
was  identified. 

Lesser  Cotton  Co.  v,  St.  Louis 
I.  M.  A  8.  Ry.  Co.  (C.  C.  A), 
p.  445,  vol.  25  (2  R  R  R). 

Evidence  of  origin. 

Gulf,  C.  A  8.   F.  Ry.  Co.  v. 
Johnson  (Tex.),  p.  831,  vol. 
24  (1  R  R  R)- 
Evidence  of  other  fires. 

Lesser  Cotton  Co.  v,  St.  Lonis> 
I.  M.  A  8.  Ry.  Co.  (C.  C.  A.), 
p.  445,  vol.  25  (2  R  R  R). 

Texas  A  P.  Ry.  Co.  v.  Ruther- 
ford (Tex.),  p.  334,  vol.  26 
(3  R  R  R). 

Fuel,  erroneous  instruction  as  to 
duty  of  railroad  company. 
Raleigh  Hosiery  Co.  v.  Raleigh 

A  G.  R.  Co.  (N.  Car.),  p.  702, 

vol.  28(5  RR  R). 

Harmless  error  in  admission  of 
evidence  as  to  origin. 
Gulf,  C.  A   8.   P.  Ry.  Co,  v. 

Burroughs  (Tex.),  p.  829,  vol. 

24(1  RRR). 

Harmless  error  in  instruction  as 
to  duty  in    regard    to  appli- 
ances. 
St.  Louis  A  8.  W.  Ry.  Co.  of 

Texas  v.  Miller  (Tex.),  p. 

874,  vol.  24  (IRRR), 

Inadequate  fire  apparatus,  ques- 
tion for  jury. 
L.  A.  Marande  v.  Texas  A  Pac 

Ry.  Co.  (U.  8.),  p.  728,  vol. 

24  (IRRR). 

Inadequate  watchmen,  question 
for  jury. 
L.  A.  Marande  v.  Texas  A  Pac. 

Ry.  Co.  (U.  8.),  p.  728,  vol. 

24  (IRRR). 

Instruction  as  to  negligence  not 
warranted  by  pleading. 
Gulf,  C.   A  8.   P.  Ry.   Co.  v. 
-  Johnson  (Tex.),  p.  831,  vol. 
24  (IRRR). 

Insurable  interest  where  build- 
ing was  constructed  on  right 
of  way  by  permission. 
Greenwich  Tns.  Co.   v.  Louis- 
ville A  N.  R.  Co.  (Ky.),  p.  605, 
vol.  24  (1  R  R  R). 
It  could  not  be  held  as  a  matter 
of  law  that   locomotive  was 
properly  operated. 
Great  Northern  Ry.  Co.  v.  Coats 
(C.  C.  A.),  p.  50,  vol.  28  (5  R 
RR). 
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It  was  not  error  to  refuse  evi- 
dence of  fires  ignited  bj  other 
eng-ines  where  the  engine  in 
question  had  been  identified. 
Crissey  &  f^owler  Lumber  .Co. 

V.  Denver  &  R.  G.  R.  Co. 

(Colo.),p.  412,  vol.  25  (2  R 

R  R). 
It  was  not  error  to  refuse  to  in- 
struct that  greater  care  was 
required  to  protect  against 
fires  in  presence  of  inflamma- 
ble materials  in  dry  and  windy 
weather. 
Lesser  Cotton  Co.  v.  St.  Louis 

I.  M.  &  8.  Ry.  Co.  (C.  C.  A.), 

p.  445,  vol.  25  (2RR  R). 
Joinder  of  property  owner  and 
insurance  company. 
St.  Louis  &  S.  W.  Ry.   Co.  of 

Texas  v.  Miller  (Tex.),  p. 

874,  vol.  24  (1  R  R  R). 
Liability  as  afiPected  by  use  of 
due    care    in    selecting     em- 
ployees. 
St.  Louis  &  S.  W.  Ry.   Co.   of 

Texas  v.  Miller   (Tex.),  p. 

874,  vol.  24  (1  R  R  R). 
L^iability  for  spreading  of  fires 
lighted  on  right  of  way. 
Grant  v,  Omaha,  etc. ,  R.    Co. 

(Mo.),  p.  953,  vol.  26  (3  R 

RR). 
Liability  of  domestic  proprietor 
where  foreign  corporation  is 
permitted  to  use  the  road. 
McFarland  v,  Missouri,  K.  & 

T.    Ry.   Co.    (Mo.),  p.    656, 

vol.  25  (2  R  R  R). 
Liability  of  lessee  under  Gen. 
St.,§  1511  of  South  Carolina. 
Bush    V.    Southern    Ry.   Co. 

(S.  Car.),  p.  458,  vol.  25  (2  R 

RR). 
Liability  of  receivers  on  account 
of  fire  set  prior  to  receiver- 
ship. 
Grant  v.  Omaha,  etc.,  Ry.  Co. 

(Mo.),  p.  953,  vol.  26  (3  R  R 

R). 
Liability  under   statute    where 
road  jointly  operated. 
McFarland  v,  Missouri,  K.  & 

T:    Ry.    Co.    (Mo.),  p.  656, 

vol.  25  (2  R  R  R). 

Negligence  of  company  in    al- 
lowing combustibles  to  accu- 
mulate on  right  of  way. 
Livermon  v,  Roanoke  &  T.  R. 
Co.  (N.  Car.),  p.  506,  vol.  28 
(5  R  R  R). 
On  issue  whether  fire  was  set  by 
sparks  from  locomotive,    the 


FIRES—  Continued, 

evidence  being  circumstantial, 
testimony  that  it  was  dry 
weather  was  admissible. 
Louisville  &  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  (Ala.),  p. 
68,  vol.  28(5  RRR). 

Opinion  evidence  as  to  existence 
of  defect  in  arrester  based  on 
size  of  sparks  emitted. 
Louisville  &  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  (Ala.),  p. 
68,  vol.  28  (5  RRR). 

Ordinary  wind  not  a  new  and 
independent  agency. 
Chicago  &  B.  R.  Co.  v.  Lesh 
(Ind.),p.  20,  vol.  27  (4  R  R 

R). 
Origin  of  fire,  question  for  jury. 
L.    Al.  Marande  r.   Texas   8l 
Pac.  Ry.  Co.  (U.  S.),  p.  728, 
vol.  24(1  RRR). 

Presumption  as  to  ownership  of 
engine  on  lease  road. 
Bush    V.    Southern    Ry.   Co. 
(S.  Car.),  p.  458,  vol.  25  (2  R 
RR). 

Presumption  of  negligence. 
Krejci  v.  Chicago  A  N.  W.  Ry. 
Co.  (Iowa),  p.  924,  vol.  26   (3 
RRR). 

Presumption  of  negligence  from 
fact  that  fire  was  communi- 
cated by  locomotive. 
Raleigh  Hosiery  Co.  v,  Raleigh 

&  G.  R.  Co.  (N.  Car.),  p.  702, 

vol.  28  (5  RRR). 

Prima  facie  case. 
Louisville  &  N.  R.'Co.  v.  Mar- 
bury  Lumber  Co.    (Ala.),  p. 
68,  vol.  28  (5  RRR). 

Prima  facie  case  made  out  by 
proof  that  fire    was    set    by 
sparks  from  locomotive. 
Louisville  &  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.   (Ala.),  p. 
68,  vol.  28  (5  RRR). 

Question  for  jury  whether  prima 
facie  case  was  overcome. 
Great    Northern    Ry.    Co.   v. 
Coats  (C.  C.  A.),  p.  50,  vol. 
28  (5  R  R  R). 

Questions  of  defendant's  negli- 
gence was  for  the  jury  where 
plaintiff  had  established  a 
prima  facie  case  and  defend- 
ant showed  that  engine  was 
carefully  managed  and 
equipped. 
Preece  v,  Rio  Grande  W.   Ry. 

Co.  (Utah),  p.  460,  vol.  25  (2 

RRR). 
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Rebuttal  of  prima  facie  case. 
Gulf,  C.   &  S.  F.  Ry.   Co.    v. 

Johnson  (Tex.),  p.   831,  vol. 

24(1RRR). 
Requested  instruction  as  to  care 
required  in  furnishing-  spark 
arresters  properly  refused  as 
arg-umentative. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.  Carter   (Tex.),    p. 

538,  vol.  26(3RRR). 
Rig-ht  of  insurance  company  to 
recover  against  railroad  where 
building  constructed  on  rig-ht 
of  way  by  permission  is  de- 
stroyed by  fire. 
Greenwich  Ins.  Co.   v.  lyonis- 

ville&N.  R.   Co.    (Ky.),  p. 

605,  vol.  24(1  RRR). 
Right  to  allege  l>oth   statutory 
and  common-law  liability  for 
fires  set  by  locomotives. 
Crissey  &  Fowler  Lumber  Co. 

V.  Denver  &  R.    G.    R.   Co. 

(Colo.),  p.  412,  vol.  25  (2  R  R 

R). 
Single  cause  of  action  stated  by 
joint  petition  in  action  by 
owner  of  property  destroyed 
by  fire  and  insurance  com- 
pany, which  paid  loss. 
St.  Louis  &.  S.  W.  Ry.  Co.  of 

Texas  v.   Miller  (Tex.),  p. 

874,  vol.  24(1  RRR). 
Subrogation  of  insurer. 
Crissey  8l  Fowler  Lumber  Co. 

V.   Denver  &  R.   G.  R.  Co. 

(Colo. ) .  p.  412,  vol.  25  (2  R  R 

R). 
Sufficiency      of     circumstantial 
evidence  as  to  origin  of  fire. 
Crissey  &  Fowler  Lumber  Co. 

V.  Denver  &  R.  G.   R.   Co. 

(Colo.),  p.  412,  vol.  25  (2  R 

RR). 
Sufficiency    of    evidence    as  to 
origin  of  fire. 
San  Antonio  &  A.  P.  Ry.  Co. 

V,  Adams  (Tex. ) ,  p.  878,  vol. 

24  (1  R  R  R). 
Preece  v.  Rio  Grande  W,    Ry. 

Co.  (Utah),  p.  460,  vol.  25  (2 

RRR). 
Sufficiency  of  evidence  of  negli- 
gence. 
Armstrong   v,   Wilmington  Sl 

W.  R.  Co.  (N.  Car.),  p.  706, 

vol.  27  (4  RRR). 
Sufficiency  of  evidence  of  negli- 
gence in  action  for  fire  claimed 
to  have  been  set  by  locomotive. 
Southern    Rv.    Co.    v.     Pace 

(Ga.),  p.  604,  vol.  24  (1  R  R 

R). 


TIBMS— Continued. 

Sufficiency  of  evidence  of  negli- 

fence  in  manag-ing  engine, 
exas  &  P.  Ry.  Co.  v.  Ruther- 
ford (Tex.),  p.  334,   vol.  26 

(3  R  R  R). 
Sufficiency  of  evidence  that  com- 
bustibles were  allowed  to  ac- 
cumulate and  remain  on  right 
of  way. 

Texas  &  P.  Ry.  Co.  v.  Ruther- 
ford (Tex.),  p.  334,  vol.  26  (3 

RRR). 
Sufficiency  of  evidence  that  in- 
flammable material  on  right 
of  way  was  ignited  by  passing 
engine. 
Abrams  v.  Seattle  Sl   M.   Ry. 

Co.   (Wash.),  p.  465,  vol.  25 

(2  RRR). 
Sufficiency  of    rebutting   testi- 
mony to  overcome  prima  facie 
case. 
San  Antonio  8l  A.  P.   Ry.  Co. 

z/.  Adams  (Tex.),  p.  878,  vol. 

24  (1  R  R  R). 
Sufficiency  of  testimony   to  re- 
but prima  facie  case   against 
railroad. 
St.  Louis  &  S.  W.  Ry.  Co.  of 

Texas  v.  Miller  (Tex.),  p.  874, 

vol.  24  (1  R  R  R). 
Velocity  of  wind,  instruction. 
Great   Northern   Ry.    Co.    v. 

Coats  (C.  C.  A.),  p.  50,  vol. 

28  (5  RRR). 
Where  counts  contained  some 
material  additional  facts  and 
were  not  obnoxious  to  the  rule 
prohibiting  additional  counts 
containing  merely  facts  al- 
ready declared  on,  it  was  er- 
ror to  require  plaintiff  to  elect 
on  which  count  he  would  pro- 
ceed. 
Crissey  &  Fowler  Lumber  Co. 

V.  Denver  &  R.    G.    R.   Co. 

(Colo.),  p.  412,  vol.  25  (2  R 

RR). 

FIXTURES. 

See  Right  of  Way. 

FLAX3tMEN. 

See  Crossings. 

Fellow  Servants. 

FOOD. 

See  Master  and  Servant. 

FORCE. 

See  Carriers  of  Passengers. 

FORBOLOSURB. 

See  Insolvency. 
Mortgages. 


GENERAL  INDEX 


137 


POBEIGN  OARS. 

See  Master  and  Servant. 
Liability   of  company  transfer- 
ring: car  for  defect  causing^  in- 
jury to  employee  of  other  com- 
pany. 
Missouri,  K.  &  T.  Ry.  Co.  v, 

Merrill   (Kan.),  p.  209,  vol. 

28  (5RRR). 

POBEIGN  COMPANIES. 

See  Connecting  Carriers. 
Process, 

PORBIQN  CONTRACTS. 
See  Master  and  Servant, 

PORBION    CORPORATIONS. 

See  Fires, 
Officers, 
Railroads, 
Removal  of  Cause, 

Institution  of  suit  as  admission 
of  presence  of  f  oreig'n  railroad 
within  state. 

Southern  Ry.  Co.  v,  Mayes 
(C.  C.  A.),  p.  663,  vol.  24  (1 
RRR). 

Removal  of  cause  on  ground  of 
diverse  citizenship. 
Arkansas  v,  Kansas  8l  Texas 
Coal  Co.    (U.  S.),  p.  337,  vol. 
24  (1  RRR). 

POREIQN  JUDGMENTS. 

See  Carriers  of  Freight, 
Judgments, 

PORBION  LAWS. 

See  Master  and  Servant, 
Personal  Injuries, 
Statutes, 
Torts, 

Expert  testimony  to  prove  con- 
struction placed  on  foreign 
statute. 

Mexican  Nat.  R.  Co.  v.  Slater 
(C.  C.  A.),  p.  712,  vol.  27(4 
RRR). 

FOREMEN. 

See  Fellow  Servants, 

PORFEITURE. 

See  Right  of  Way, 

FRANCHISES. 

See  Judicial  Sales, 
Ordinances, 
Street  Railways, 
Taxation, 


FRAUD. 

See  Release, 

Street  Railways, 
Tickets  and  Fares, 

Invalidity  of  reorganization  of 

railroads,     fraudulent     as 

against  creditors. 

Wenger  v,    Chicago  &  E.   R. 

Co.    (C.  C.  A.),  p.  707,  vol. 

25  (5  R  R  R). 

FREE  PASSES. 

See  Carriers  of  Passengers, 

FREIGHT. 

See  Carriers  of  Goods, 
Damages, 
Eminent  Domain, 

FREIGHT  DEPOTS. 

See  Carriers  of  Passengers, 

FREIGHT  TRAINS. 

See  Carriers  of  Passengers, 
Licensees, 

FREIGHT  7ARDS. 
See  Licensees, 

FRIGHT. 

See  Personal  Injuries, 

FRIGHTENING  HORSES. 

See  Instructions, 
Negligence, 
Pleading, 
Stocky  Injuries  to, 

FRIGHTENING  TEAMS. 

See  Contributory   Negligence. 
Crossings, 

Care  required  of    trainmen    in 

operating    train      upon      toll 

bridge,  instruction. 

Kentucky  &    I.   Bridge    Co.'s 

Receivers   v,     Montgomery 

(Ky.),  p.  405,  vol.  25  (2  R  R 

R). 

Contributory  Negligence. 

Care  required  of  person  using 
highway  part  of  toU  bridge 
upon  which  trains  are  oper- 
ated. 

Kentucky  &.  I.  Bridge  Co.'s 
Receivers  v.  Mpntgomery 
(Kv.),  p.  405, W)l.  25  (2  R 
R  R). 
Definition. 
Kentucky  &  I.  Bridge  Co.'s 
Receivers  v,  Montgomery 
(Ky.),  p.  405,  vol.  25  (2  R 
R  R). 
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Hnued,  Hnued. 


Duty  of  driyer  of  shy  team  to 
avoid  street  upon  which 
there  is  an  electric  railway. 
Doran  v.  Cedar  Rapids  &  M. 

C.  Ry.  Co.    (Iowa),  p.  929, 

vol.  26  (3  R  R  R). 

f^ailure  to  stop,  look  and  lis- 
ten before  driving*  under 
bridge  underg-oing  repairs. 
Yasoo  &  M.  V.   R.  Co.  v. 

Eakin  (Miss.),  p.  895,  vol. 

24  (1  R  R  R). 

Sufficiency  of  evidence. 
Texas   Midland    R.    R.     v. 
Cardwell    (Tex.),    p.  892, 
vol.  24  (1  R  R  R). 

Sufficiency     of    evidence    of 
negligence  where  horse  was 
frightened  at  crossing. 
Texas   Midland   R.     R.    v» 

Cardwell  (Tex.),     p.   892, 

vol.24  (IRRR). 

Sufficiency  of  evidence  where 
horse  was  frightened  by 
unusual  noises  from  engine 
at  crossing. 

Texas  &  P.  Ry.  Co.  v.  Ham- 
ilton (Tex.),  p.  884,  vol. 
24  (IRRR). 

Sufficiency  of  instruction. 
Texas  &  P.  Ry.  Co.  v.  Ham- 
ilton   (Tex.),  p.    884,  vol. 
24  (IRRR). 

Unaccountable     fright     and 
shying  of  gentle  horse. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v, 

Sandifer   (Tex.),    p.    387, 

vol.27  (4RRR). 

Customary  noises. 
Louisville    &    N.    R.    Co.    v, 
Penrod*8   Adm'r     (Ky.),   p. 
887,  vol.  24  (1  R  R  R). 

Customary  signals. 
Texas  &  P.  Ry.  Co.  v,  Hamil- 
ton   (Tex.),   p.   884,  vol.   24 
(IRRR). 

Declaration  of  engineer  as  res 
gestae  in   action  for  frighten- 
ing horses. 
Gulf,  C.   &    S.     F.    Ry.    Co. 

V.  Milner  (Tex.),  p.  607,  vol. 

24  (IRRR). 

Duty  of  "motorman  to  exercise 
care  to  discover  plaintiff's 
peril. 

Doran  v.    Cedar  Rapids  &  M. 

C.  Ry.   Co.    (Iowa),   p.  929, 

vol.  26  (3RRR). 

Duty  of  trainmen  to  keep  a  look 

out  when  operating  train   on 


one  side  of  company's  bridge. 

Kentucky  &  I.  Brid^re  Co.'s 
Receivers  v,  Montgomery 
(Ky.),  p.  405,  vol.  25  (2  R  R 

Frightened  horse  injured  by 
reason  of  fall  into  ditch  not 
injured  by  the  running  of  the 
locomotive  which  fr^htened 
it. 
Lowe  V.    Alabama   &  V.  Ry. 

Co.  (Miss.),  p.  335,  vol.  27  (4 

RRR). 
Insufficiency  of  evidence  to  show 
wilfulness  or  wantonness 
where  horse  frightened  by 
locomotive  was  injured  by 
fall  into  ditch. 
X<owe  V.    Alabama   A  V.  Ry. 

Co.   (Miss.),   p.  335,  vol.   27 

(4  R  R  R). 
Liability,  erroneous  instruction. 
Oates  V.  Metropolitan  St.  Ry. 

Co.  (Mo.),  p.  916,  vol.  26  (3  R 

R  R). 
Liability  for  frightening  horses 
by  giving  statutory  crossing 
signals. 
Gulf,  C.   &  S.   F.  Ry.  Co.  v. 

Milner  (Tex.),  p.  607,  vol.  24 

(IRRR). 
Liability    for    injury    resulting- 
from     malicious    conduct    of 
employee. 

Texas  &  P.  Ry.  Co.  v,  Hamil- 
ton (Tex.),  p.  884,  vol.  24  (1 

RRR). 

Liability    of    company     where 

horse  of  ordinary  gentleness 

was  frightened  by  mail  crane. 

Cleghorn  v.   Western   Ry.    of 

Alabama  (Ala. ),p.  501,  vol. 

28  (5  R  R  R). 

Negligence  of  motorman  in  vio- 
lently ringing  bell  could  not 
be  justified  as  being  to  assist 
driver  of  runaway  horse  in 
preventing  it  from  going  on 
the  track. 
Oates  V.  Metropolitan  St.  Ry. 

Co.  (Mo.),  p.  916,  vol.  26  (3  R 

RR). 

Necrligence  of  trainmen  after 
discovering  plaintiff's  peril 
where  his  horse  was  frightened 
on  toll  bridge. 

Kentucky  &  I.  Bridge  Co.'s 
Receivers  v.  Montgomery 
(Ky.),  p.  405,  vol.  25  (2  R  R 

R). 
Proximate  cause  where  gentle 

horse  became    unaccountably 
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FRIGHTHNIKa  TBAliS-Ow-  GATBS. 

iinued. 


frightened  and  shied  over  un- 
guarded approach  to  bridge. 
Gulf,  C.  &  S.   F.  Ry.  Co.  v, 

Sandifer  (Tex.),  p.  387,  vol. 

27  (4  R  R  R). 
Question  whether  mortorman 
used  ordinary  care  in  manage- 
ment of  his  car  when  horse  in 
front  of  it  became  frightened 
was  for  the  jury. 
Oates  V,  Metropolitan  8t.  Ry. 

Co.  (Mo.),  p.  916,  vol.  26 (3 R 

RR). 
Sufficiency  of  evidence  of  negli- 
gence   in    giving  signals  in 
action  for  injury  to  plaintiff 
caused  by  frightening  mule. 
.     Texas  &  P.  Ry.  Co.  v,  Hamil- 
ton (Tex.),  p.  884,  vol.  24  (1 

RRR). 
Sufficiency  of  evidence  of  negli- 
gence   in    sounding     whistle 
under  bridge. 
Kelsey  v.  New  York,  N.  H.  & 

H.  R.  Co.  (Mass.)f  p.  880,  vol. 

24  (IRRR). 

Team  frightened  at  crossing  by 

reason  of  hand  car  which  was 

an  unsightly  object. 

International  &  G.  K.  R.  Co. 

V.  Locke  (Tex.)f  p.  754,  vol. 

25  (2  R  R  R). 

Unnecessarily  allowing  engine 
emitting  steam  to  remain  at 
crossing. 

Texas  Midland  R.  R.  v.  Card- 
well  (Tex.),  p.  892,  vol.  24 
(1  R  R  R). 

Usual  and  necessary  noises  in 
starting  train  at  crossing. 
Lake  Shore  8l  M.  S.  Ry.  Co.  v. 

Butts  (Ind.)>  p.    898,    vol.   24 

(IRRR). 

PXJBIi. 

See  Fires, 

FUTX7BB  DAMAGBS. 
See  Personal  Injuries. 

GAMBLING. 
See  Gaming, 

GAMING. 

Liability  of  railroad  company 
for  suffering  gaming  on  mov- 
ing train  under  Ky.  St.,  sec. 
1978. 

Louisville  &  N.  R.  Co.  v.  Com. 
(Ky.),  p.  567,  vol.  25  (2  R   R 

R). 


See  Crossings, 


tng. 


Stocky  Injuries  to* 

GBNBBAIi  VBBDIOT. 
See  Crossings* 

GOVBBNMBNTAL   CON- 
TROL. 

See  Street  Railways, 

GOVBBNMBNTAL  POWBBS. 
See  Street  Railways. 

GOVBBNMBNT  GRANTS. 
See  Public  Lands. 

GBADB  CROSSINGS. 
See  Crossings, 

GRANTS. 

See  Public  Lands. 

Railroad  Aid  Grants, 
Right  of  Way. 

Construction  of  hotel  and  eating 
house  on  land  a  use  of  it  for 
railroad  purposes. 
Abraham  v,  Oregon  8l  C.   R. 

Co.  (Ore.),  p.  Ill,  vol.  28  (5  R 

RR). 

Land  granted  for  eating  house 
for  public  accommodation  of 
passengers  and  others  granted 
for  a  public  purpose. 
Abraham  v*  Oregon  Sl  C.   R. 

Co.  (Ore.),  p.  Ill,  vol.  28  (5 

RRR). 

The  fact  that  there  is  another  eat- 
ing house  or  hotel  near  by,  am- 
ple to  accommodate  passengers 
and  employees,  does  not  ren- 
der the  use  of  land  for  an  eat- 
ing house  repugnant  to  grant 
for  public  purposes. 
Abraham  v,  Oregon  &  C.   R. 

Co.  (Ore.),  p.  Ill,  vol.  28  (5 

RRR). 

GROSS  NBGLIGBNOB. 

See  Carriers  of  Passengers, 
Crossings. 
Damages, 
Negligence, 
Pleading, 
Trespassers, 

GROUNDS. 

See  Right  of  Way, 

GUARDS. 

See  Public  Lands. 
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HAOKMBN. 

See  Carriers  of  Passengers, 

Hack  driver  properly   joined   as 
defendant    in   action  ag^ainst 
railway  company  for  injury  to 
hack  passenger. 
Chicago,  R.  I.  &.  P.  Ry.  Co.  v. 

Durand  (Kan.),  p.  519,  vol. 

26  (3  R  R  R). 


See  Interstate  Commerce. 

HAND  OABS. 

See  Fellow  Servants, 
Master  and  Servant, 

HEARSAY  EVIDBNOE. 
See  Evidence, 

HOMESTEAD. 

• 

See  Public  Lands, 
Right  of  Way. 

HORSES. 

See  Stock,  Injuries  to, 

HOSPITAL  FEES. 

See  Personal  Injuries. 

HOSPITALS. 

See  Master  and  Servant. 

HUMILIATION. 

See  Carriers  of  Passengers. 

HUSBAND  AND  TVIFB. 

See  Death  by  Wrongful  Act. 
Personal  Injuries. 

lOE. 

See  Carriers  of  Passengers. 

IMPAIRMENT       OP      O  O  N  - 
TRACT  OBLIGATIONS. 

See  Bonds, 

Street  Railways. 

IMPROVEMENTS. 

See  Eminent  Domain. 
Local  Assessments. 

IMPUTABLE    NEGLIGENCE. 

See  Children. 

Negligence  of  servant  in  failing, 
while  driving  his  master  in 
vehicle,  to  avoid  danger  from 
fallen  trolley  wire  imputable  to 
latter. 
Read  v.  City  &  Suburban  Ry. 

Co.   (Ga.),  p.  278,  vol.  26  (3 

RRR). 

IMPUTED  NEGLIGENCE. 
See  Crossings, 


INCORPORATION. 
See  Railroads, 

INDEBTEDNESS. 

See  Bonds, 

INDICTMENTS. 

See  Railroads, 

Railroads  in  Streets, 
Streets  and  Highways. 

Improper  use  of  street  under 
municipal  grant  may  consti- 
tute a  public  nuisance,  and  is 
subject  to  indictment. 
Town  of  Mason  v,  Ohio  River 
R.  Co,  (W.  Va.),  p.  899,  vol. 
25  (2  RRR). 

INFANTS. 

See  Children, 

INJUNCTIONS. 

See  Contractors, 

Eminent  Domain, 
Nuisances. 

Railroad  Commissions. 
Railroads  in  Streets. 
Street  Railways. 

Right  of  citizen  whose  interest 
in  public  park  differs  only  in 
degree  from  that  of  other  resi- 
dents of  city,  to  enjoin  con- 
demnation of  it  for  railroad 
station. 
Manson  v.  South  Bound  R.  Co. 

(S.  Car.),  p.  338,  vol.  28  (5  R 

RR). 

INJtJRIES  TO  EMPLOYEES. 
See  Master  and  Servant, 

INJURIES  TO  PROPERTY. 

See  Water  and   Watercourses, 

Determining  whether  verdict 
was  excessive  in  action  for  in- 
jury to  property  from  opera- 
tion of  coal  bins. 
Louisville  &  N.  R.  Co.  v.  Wal- 
ton (Ky.),  p.  570,  vol.  26  (3  R 
R  R). 

Judgment  in  action  against  rail- 
road for  injuries  from  negli- 
gent construction  and 
operation  of  stock  pens  not  a 
bar  to  subsequent  action  for 
permanent  depreciation  in 
value  resulting  from  their  pru- 
dent construction  and  opera- 
tion. 
Bramlette  v,  Louisville  St  N. 

R.   Co.  (Ky.),  p.  441,  vol.  26 

(3  RRR). 
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INJURIES   TO   PROPERTY— 
Continued, 

Liability  for  injury  to  adjacent 
property  from  explosion  of 
contents  of  car  during^  delay 
in  delivery. 

Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Beauchamp    (Tex.),    p.   52, 
vol.  26  (3  R  RR). 
Liability  of  railroad  for  injury 
to  adjacent  property  from  pru- 
dent operation  of  stock  pens 
required  by  law. 
Bramlette  v.   Louisville  &  N. 
R.   Co.  (Ky.),  p.  441,  vol.  26 
(3  R  R  R). 
Neg^ligence  in  failing  to  deliver 
car  loads  of  explosives,  ques- 
tion    for    jury  in  action  for 
injury  to    property  from  their 
explosion. 

Ft.  Worth   &  D.  C.  Ry.  Co.  v. 
Beauchamp    (Tex.),    p.    52, 
vol.  26  (3  R  R  R). 
Property     owner    not  estopped 
from    recovering  damages  for 
injuries  to    his  property  from 
operation  of  coal  bins. 
Louisville  &  N.  R.  Co.  v,  Wal- 
ton  (Ky.),p.   570,  vol.   26(3 
RRR). 
Recovery  of  damages  from  inju- 
ries to  property  from   opera- 
tion of  coal  bins  necessary  to 
operation  of  railroad. 
Louisville  &  N.  R.  Co.  v.  Wal- 
ton  (Ky.),  p.   570,  vol.  26  (3 
RRR). 

INJURY  TO  FEELINGS. 
See  Carriers  of  Passengers, 


INSANITY. 

See  Personal  Injuries, 

INSOLVENCY. 

See  Estoppel, 
Railroads, 
Receivers, 

Application  of  proceeds  of  fore- 
closure   sale,  construction    of 
decree. 
Bank  of  Commerce  v.  Central 

Coal  &  Coke  Co.  (C.  C.  A.), 

p.  605,  vol.  27  (4  R  R  R). 
Judgments    may    be     obtained 
against  railroad  in   hands  of 
receiver. 
Fidelity   Ins.,    Trust  &    Safe 

Deposit  Co.  V.  Norfolk  &  W. 

R.  Co.  (N.  Car.),  p.  598,  vol. 

27  (4R  RR). 
Judgtnents      obtained     against 
company  during   receivership 


INSOLVENCY— 07«/»««^^. 

for  tort  committed  prior  to  re- 
ceivership not  entitled  to  pri- 
ority over  claims  of  mortgage 
bondholders  from  earnings  of 
receivership. 

Fidelity  Ins.,  Trust  &  Safe  De- 
posit Co.  V,  Norfolk  &  W.'R. 
Co.  (N.  Car.),  p.  598,  vol.  27 
(4  RRR). 

Preferential  claims  where  mort- 
firage  is  foreclosed. 
Niles  Tool  Works  Co.  v.  Louis- 
ville,  N.   A.  &   C.    Ry.  Co. 
(C.  C.    A.),   p.  936,  vol.   24 
(IRR  R). 

Preferential  debts,  supplies  fur- 
nished during  receivership. 
Central  Trust    Co.     v,    Rich- 
mond &  D.  R.  Co.  (C.  C.  A.), 
p.  577,  vol.27  (4  RRR). 
Southern  Ry.   Co.   v,  Bnsign 
Mfg.  Co.  (C.   C.  A.),  p.  577, 
vol.27  (4  RRR). 

Priority    as  between    receiver's 

certificates  where  foreclosure 

of  mortgage. 

-     Bank  of  Commerce  v.  Central 

Coal  &  Coke  Co.   (C.  C.  A.), 

p.  605,  vol.  27  (4  RRR). 

Trust  funds  where  distribution 
of  assets  in  insolvency. 
Central    R.     «&    Bkg^.    Co.    of 
Georgia  v.  Farmers'  Loan  & 
Trust  Co.  (Ga.),  p.  615,  vol. 
27  (4  R  R  R). 
Farmers'  Loan  &  Trust  Co.  v. 
Central  R.    &  Bkg.   Co.   of 
Georgia  (Ga.),  p.  615,  vol.  27 
(4  R  R  R). 

INSPECTION. 

See  Carriers  of  Passengers, 
Master  and  Servant, 
Street  Railways, 

INSTRUCTIONS. 

See  Construction, 
Crossings, 
Damages, 
Fires, 
Negligence, 

Care  required  of  motorman   at 

crossing  to  avoid  injuries   to 

travelers. 

Louisville    Ry.    Co.    v.    Will 
(Ky.),  p.  826,  vol.  25  (2  R  R 
R). 
Covered  by  other  instructions. 

Louisville  &  N.  R.  Co.  v.  Har- 
mon (Ky.),  p.  76,  vol.  24  (1  R 
RR). 
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JNaTB^JOTlGNS-Coniinued. 

Krror  in  instructions,  when  pre- 
sumably prejudicial. 
Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  R  R  R). 

Error  to  direct  attention  of  jury 
to  fact   not  proven   by  testi- 
mony or  reasonable  inference. 
Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25(2  RRR). 

Harmless  error. 
Conness  v.  Indiana,  I.  A  I.  R. 
Co.  (111.),  p.  260,  vol.  24  (1  R 
RR). 

Improper  to  instruct  jury  in 
action  for  personal  injuries  for 
negligence  to  assess  damages 
at  what  they  may  think  plain- 
tiff has  sustained. 
Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  RRR). 

In  an  action  against  a  railroad 
company,  it  is  not  a  charge  on 
facts  to  say  '*!  feel  confident 
that  you  will  not  be  influenced 
by  the  fact  that  the  railroad  is 
a  rich  corporation.*' 
Davis  V.  Atlanta  &  C.  A.  If. 
Ry.  Co.  (S.  Car.),  p.  317, 
vol.  26  (3  RRR). 

Instructions  as  to  failure  to  look 
and  listen. 

Guinney  v.  Southern  Electric 
R.  Co.  (Mo.)>  P*  820,  vol.  25 
(2  R  R  R). 

Instructions  as  to  liability  for 
loss  of  goods  where  they  were 
in  a  state  of  decay  on  initial 
line. 

Missouri,  K.  A  T.  Ry.  Co.  v. 
Mazzie  (Tex.),  p.  950,  vol.  25 
(2  R  R  R). 

Instructions   based    upon   facts 
not    pleaded  as   contributory 
negligence  properly  refused. 
International  A  6.  N.  R.  Co. 

V.  Locke  (Tex.),  p.  754,  vol. 

25  (2  R  R  R). 

Instructions  founded  on  facts 
not  supported  by  evidence  are 
erroneous. 

Camp  V.  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  R  R  R). 

Instruction  that  if  defendant 
was  guilty  of  negligence 
* 'charged  in  the  declaration," 
and  such  negligence  was  the 
proximate  cause  of  the  plain- 
tiff's injuries,  he  should  re- 
cover, if  in  the  exercise  of 
ordinary  care,  was  not  ob- 
jectionable as  referring  jury  to 


IS&TKUCTlGNa— Continued. 

declarations  to  determine  ma- 
terial issues. 
Illinois  Cent.  R.  Co.  v.  Jemigan 

(111.),  p.   535,   vol.    28   (5   R 

RR). 
Negligence  as  proximate  cause. 
Edwards  v.  Southern  Ry.  Co. 

(S.  Car.),  p.  761,  vol.  25  (2  R 

RR). 
Not  based  on  evidence. 
Doolittle  V.  Southern  Ry.  Co. 

(S.    Car.),   p.    105,  vol.    24 

(IRRR). 
8ufl5ciency  of  iastruction  in  ac- 
tion for  death  by  collision 
where  the  charge  construed  as 
a  whole  covers  questions  of 
negligence  and  contributory 
negligence. 
Olson  V.   Oregon   Short  Line 

R.  Co.  (Utah),  p.  797,  vol.  25 

(2  RRR). 
When  a  failure  on  the  part  of 
the  court  to  confine  the  jury 
by  instructions  to  acts  of  neg- 
ligence alleged  is  not  prejudi- 
cial, in  action  for  death  by 
wrongful  act. 
Louisville   Ry.     Co.    v.   Will 

(Ky.),  p.  826,  vol.  25  (2  R  R 

R). 
When  instruction  as  to  damages 
not  objectionable  as  authoriz- 
ing jury  to  fix  compensation 
regardless  of  testimony. 
Guyer  v,  Davenport,  R.   I.   A 

N,  W.  Ry.  Co.  (Ul.),  p.   667. 

vol.  25  (2  R  R  R). 
When  instruction  as  to  failure 
to  give  signals  is  properly  re- 
fused. 
Edwards  v.  Southern  Ry.  Co. 

(S.  Car,),  p.  761,  vol.  25  (2  R 

RR). 
When  instruction  as  to  master's 
duty  to  use  care  for  servant, 
though    erroneous,    does  not 
constitute  reversible  error. 
Dolan   V.  Sierra  Ry.   Co.     of 

California  (Cal.),  p.  875,  vol. 

25  (2RRR). 
When  instruction  as  to  offsets  of 
benefits  against  damages,  er- 
roneous. 
Guyer  v,  Davenport.  R.  J.  A 

N.  W.  Ry.  Co.  (111.),  p.  667, 

vol.  25  (2  R  R  R). 

When  instruction  erroneous  as 
unduly  emphasizing  a  particu- 
lar defense. 
Lumsden  v,  Chicago,  etc.,Ry. 

Co.  (Tex.),  p.  806,  vol.   25  (2 

RRR). 
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INSTBUOTIONS—  Continued. 

When  instructions  in  action  for 
injuries  received  by  nefi^liffence 
not  erroneous  as  assuming  de- 
fendant's negUg^ence. 
International  &  6.  N.   R.  Co. 

V,  l/ocke  (Tex.),  p.  754,  vol. 

25(2RRR). 
When    instructions  not    objec- 
tionable as  exonerating^  motor- 
man  from  all  negligence. 
Guinneyt/.  Southern  Electric 

R.  Co.  (Mo.),  p.  820,  vol.  25 

(2RRR). 
When  instruction  that  certain 
facts  constituted  contributory 
negligence  was  properly  mod- 
ified, leaving  question  for 
j«ry. 
Eklwards  v.  Southern  Ry.   Co. 

(S.  Car.),  p.  761,  vol.  25  (2  R 

RR). 
When  instruction  that  plaintiff 
was  guilty  of  contributory  neg- 
ligence in  not  taking  a  differ- 
ent route  is  objectionable  as 
being  argumentative. 
Lumsden  v.  Chicago,  etc.,  Ry. 

Co.  (Tex.),  p.  806,  vol.  25  (2 

RRR). 

When  instruction  that  there  is 
no  rule  of  law  relieving  a  per- 
son from  looking  out  for  train 
is  properly  given. 
Kdwards  v.  Southern  Ry.  Co. 
(S.  Car,),  p.  761,  vol.  25  (2R 
RR). 

When  proper  to  refuse  instruc- 
tion as  to  ringing  of  bells  and 
sounding  whistles,  when  same 
is  regulated  by  statute. 
Suburban  R.  Co.   v.  Balkwill 

(lU.),  p.  784,  vol.  25   (2  R   R 

R). 

INSULTS. 

^ee  Carriers  of  Passengers, 

INSURANOB. 

See  Accident  Insurance, 

Death  by  Wrongful  Act, 

Fires, 

Personal  Injuries, 

INTBLLIGBNOE. 
See  Children, 

HffTBNTIONAL  INJURIES. 
See  Trespassers, 

INTBBBST. 

See  Bonds, 
Damages, 
Eminent  Domain, 


INTEBSBOTIONS. 
See  Railroads, 

INTERSTATE  OOMMEROB. 

See  Licenses, 

Police  Powers, 
Taxation, 

Act  of  Congress  of  March  2, 1893, 
relative  to  couplings  on  cars 
used  by  carriers  in  interstate 
commerce  need  not  be  pleaded 
in  order  to  avail  plaintiff. 
Voelker  v.  Chicago,  M.  &  St. 

P.   Ry.    Co.   (Iowa),  p.  509, 

vol.27  (4  RRR). 

Act  of  Congress  of  March  2, 1893, 
requiring  cars  used  in  inter- 
state commerce  to  be  equipped 
with  automatic  couplers  appli- 
cable to  car  designed  for  inter- 
state commerce  though  at  the 
time  being  hauled  empty. 
Voelker  v,  Chicago,  M.  &  St. 

P.   Ry.  Co.    (Iowa),  p.  509, 

vol.  27  (4  R  R  R). 

Act  of  March  2,  1893,  does  not 
make  it  unlawful  for  common 
carriers  to  use  locomotives  en- 
gaged in  interstate  commerce 
which  are  not  equipped  with 
automatic  couplers. 
Johnson  v.  Southern  Pac.  Co. 
(C.  C.  A.),  p.  11,  vol.  28  (5  R 
RR). 

Any  interference  by  enforce- 
ment of  state  law  prohibiting 
greater  charge  for  short  than 
long  haul,  too  remote  to  be 
uncon  8 1  it  ution  al . 
LK>ui8ville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U. 
S.),  p.  118.  vol.  24  (1 R  R  R). 

Cab  business  not  exempt  from 
taxation  under  New  York  stat- 
ute exempting  from  taxation 
on  corporate  franchises  prop- 
erty employed  in  interstate 
commerce,  although  the  com- 
pany was  also  engaged  in 
interstate  commerce. 
People  V,  Knight  (N.  Y.),  p. 
636,  vol.  27  (4  R  R  R). 

Cars  loaded  with  articles  shipped 
to  other  states  and  started, 
whether  in  yards,  on  tracks,  or 
in  trains,  are  used  to  move  in- 
terstate traffic. 

Johnson  v.  Southern  Pac.  Co. 
(C.  C.  A.),  p.  11,  vol.  28  (5  R 
RR). 

Construction  of  state  statute  giv- 
ing different  effect  to  similar 
language  in    interstate    com- 
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merce  law  binding-  on  United 
States  supreme  court. 
Louisville  &  N.  R.  Co.  v.  Com- 
monwealth of  Kentucky  (U. 
S.),  p.  118,  vol.  24  (1  R  R  R). 
Effect     under    Interstate   Com- 
merce Act  securing-  continuous 
passage,   uniform  rates,  equal 
facilities,  etc.,  of  limiting- lia- 
bility where  goods  are  carried 
over  points  within  state,  when 
stipulation      concerns     only 
points  within  state. 
Hughes  V.  Pa.  R.  Co.  (Pa.)»  p. 
925,  vol.  25  (2  R  R  R). 

Equipment  of  car  with  one  kind 
of   couplers    sufficient,    under 
Act  of  Congress  of  March  2, 
1893. 
Johnson  z/.  Southern  Pac.  Co. 

(C.  C.  A.),  p.  11,  vol.  28  (5  R 

RR). 

Fact  that  grain  was  received  at 
initial  point  from  carrier  by 
which  it  was  transported  from 
point  in  another  state,  and  was 
there  stored  for  further  ship- 
ment did  not  make  shipment 
an  interstate  one,  where  it  was 
not  taken  under  throug^h  bill  of 
lading. 
United  States  ex  rel.  Kellog-g 

V,   Lehigh  Val.   R.    Co.   (N. 

Y.),  p.  682,  vol.  26  (3R  R  R). 

Initial  carrier  was  not  guilty  of 
unlawful  discrimination,  in 
violation  of  interstate  com- 
merce act,  by  placing^  cattle  in 
suitable  pens  instead  of  deliv- 
ering them  to  connecting  car- 
rier. 
Central    Stock    Yards    Co.   v» 

Louisville  &  N.  R.  Co.  (C.  C. 

A.) ,  p.  259,  vol.  28  (5  R  R  R). 

Kentucky  Constitution,  §  218, 
which  prohibited  carriers  from 
charging  more  for  short  haul 
than  long  haul,  as  an  interfer- 
ence with  interstate  commerce. 
Louisville  &  N.  R.  Co.  v,  Eu- 
bank (U.  S.),  p.  610,  vol.  24 
(1  R  R  R). 

Mandamus  where  discrimination 
in  furnishing  cars  for  trans- 
portation of  interstate  traffic. 
United  States  v,  Norfolk  &  W. 

Ry.  Co.  (W.  Va.),  p.  19,  vol. 

26  (3  R  R  R). 

Second  action,  in  mandamus 
proceedings  against  railroad 
for    unjust   discrimination   in 


furnishing  cars  for  shipment 
of  coal,  where  parties  and 
subject-matter  involved  in  the 
two  proceedings  are  the  same. 
United  States  v.  Norfolk  &  W. 

Ry.  Co.  (W.  Va.),  p.  71.  vol. 

26  (3  R  R  R). 

Shipment  between  same  points 
in  state  not  an  interstate  ship- 
ment because  line  of  road  be- 
tween terminal  points  passes 
through  other  states. 
United  States  ex  rel.  Kellogg 
V,  Lehigh  Val.  R.  Co.  (N. 
Y.),  p.  682,  vol.  26  (3  R  R  R). 

South  Carolina  statute  providing 
penalty  for  failure  to  pay  dam- 
ages on  freight  within  sixty 
days  not  unconstitutional  as 
in  violation  of  interstate  com- 
merce clause  of  constitution. 
Porter  v,  Charleston  &  S.  Ry, 
Co.  (S.  Car.),  p.  657,  vol.  26 
(3  R  R  R). 

State  statute  effected  by  Inter- 
state Commerce  Act,  where 
carrier  is  penalized  for  ship- 
ping goods  from  a  foreign 
state  by  route  other  than  that 
designated  by  the  shipper. 
Lowe  V,  Seaboard  Air  Line 
Ry.  Co.  (S.  Car.),  p.  934,  vol. 

25  (2  R  R  R). 

Statute  requiring  whistle  to  be 
sounded    before    crossing     is 
reached,  as  an  interference  with 
interstate  commerce. 
Bonham  v.  Citizens'  St.  R.  Co. 

(Ind.),   p.  787,  vol.  25  (2  R 

RR). 

Unjust  discrimination  in  distrib- 
uting cars  among  coal  ship- 
pers. 

United  States  v.  Norfolk  &  W. 
Ry.  Co.  (W.  Va.),  p.  19,  vol. 

26  (3  R  R  R). 

When  car  is  used  in  moving  in- 
terstate traffic. 
Johnson  v.  Southern  Pac.  Co. 

(C.  C.  A.),  p.  11,  vol.  28(5  R 

RR). 

INTERXTRBAN  RAILWAY. 
See  Eminent  Domain. 

INTERVENING  AGBNOY. 
See  Fires, 

INTERVENTION. 

See  Eminent  Domain, 
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INTOXICATION. 

See  Accidents  on  Tracks, 
Carriers  of  Passengers. 
Contributory    Negligence, 

JERKS  AND  JABS. 

See  Carriers  of  Passengers, 

JOINDER  OF  ACTIONS. 
See  Carriers  of  Freight, 

JOINT  TORT  FEASORS. 
See  Torts, 

JOLTS  AND  JARS. 

See  Carriers  of  Passengers, 

JUDGMENTS. 

Conclusiveness  of  foreig'n  judg- 
ment reg-ardless  of  whether 
stipulation  against  liability 
was  void  or  not  under  laws  of 
state  where  action  is  brought. 
MacDonald  v.  Grand    Trunk 

Ry.  Co.   (N.   H.),  p.  415,  vol. 

27  (4  R  R  R). 

Finality  of  judgment  affecting 
decision  of  railroad  commis- 
sioner relating  to  freight  rates, 
finding  that  they  were  unjust, 
unreasonable,  etc. 
Railroad  Comm.  of  Texas  v. 
Weld  (Tex.),  p.  55,  vol.  25 
(2  R  R  R). 

JUDICIAL  NOTICE. 

See  Pleading, 

Judicial  notice  will  not  be  taken 
of  weight  of  artificial  leg. 
Carrowv,  Barre  R.   Co.  (Vt.), 

p.  933^  vol.  27  (4RRR). 

Railroad  passenger    routes,    in 

suit  to  enjoin  importation  of 

armed  men  where  strike  exists. 

Arkansas  v,  Kansas  Sl  Texas 

Coal  Co.  (U.  S.),  p.  337,  vol. 

24  (1  R  R  R). 
That  weak  eyes  may  be  inher- 
ited. 
Birmingham  Southern  R.  Co. 

V,  Cuzzart    (Ala.),  p.    312, 

vol.  26  (3  R  R  R). 

JUDICIAL  SALES. 

Rights  of  purchaser  of  railroad 
property  at  judicial  sale. 
Connor   v,    Tennessee   Cent. 
Ry.  Co.   (C.  C.  A.),  p.   417, 
vol.  26  (3R  R  R). 
When  property  of  public  corpo- 
ration, such  as  railroad  com- 
pany, cannot  be    sold  under 

5  R  R  R— 58 
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process  separately  and  apart 

from  its  franchise. 

Connor    v.    Tennessee     Cent. 

Ry.  Co.   (C.  C.   A.),  p.  417, 

vol.  26(3RRR). 

JURISDICTION. 

See  Eminent  Domain, 
Federal  Jurisdiction, 
Railroad  Commissions, 
Railroads, 
Receivers, 
Removal  of  Causes, 

Jurisdictional  amount  in  action 
against     carrier     in     federal 
court. 
Eccles  V,  Missouri  Pac.   Ry. 

Co.  (Mo.),  p.  414,  vol.  27  (4 

RRR). 

Jurisdiction  of  federal  court  of 
whole  controversy,  where  rail- 
way system,  composed  of  sev- 
eral companies  with  contin- 
uous lines  extending  through 
several  states,  is  sued  by  the 
same  stockholder  in  different 
judicial  districts  of  the  United 
States,  to  defeat  consolidation. 
Dady   v,   Georgia    &    A.    Ry. 

(Ga.),  p.  594,  vol.  24  (IR  R 

R). 

Power  of  court  to  order  destruc- 
tion of  road  and  sale  of  mate- 
rials where  operation  would  be 
at  an  actual  loss. 
Jackv.  Williams  (S.  Car.),  p. 
10,  vol.  26  (3  RRR). 

When  corporation  inhabitant  of 
state  giving  federal  courts 
jurisdiction,  under  the  act  of 
congress  in  suits  for  infringe- 
ment of  patent. 
Weller  v,  Pennsylvania  R.  Co. 
(Colo.),  p.  702,  vol.  25  (2  R 
RR). 

JURORS. 
See  Trials, 

KICKING  CARS. 

See  Master  and  Servant. 

LABORER'S  LIENS. 
See  Liens, 

LACHES. 

See  Public  Lands, 

LAND  GRANTS. 
See  Public  Lands, 
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See  Public  Lands, 
Rifrht  of  Way. 


See  Railroads. 
Taxation. 

LEASES      AND      RUNNING 
POWERS. 

See  Fires. 

Action  by  citizen  for  joint  tort 
against  lessor  of  railroad,  a 
•state  corporation,  and  re- 
•ceivers  of  lessee,  citizens  of 
another  state,  improperly 
removed  to  federal  court,  on 
petition  of  receivers,  alleging 
that  other  defendant  had  no 
interest  or  liability  jointly 
-with  receivers. 
Central  Ohio  R.  Co.  v.  Maho- 

ney  (C.  C.  A.),  p.  499,  vol.  26 

(3RR  R). 
Authority  to  lease  road  of  an- 
other company,  construction  of 
Kentucky  statute. 
McCabe  v.  Maysville  &  B.  S. 

R.  Co.  (Ky.),  p.  940,  vol.  24 

(1  R  R  R). 
Company  leasing  its    road,   as 
authorized  by  charter,  liable 
to  employee  of  lessee  injured 
through  lessee's  negligence. 
Brown  v.   Atlanta  &  C.    Air 

Line  Ry.  Co.  (N.  Car.),  p. 

621,  vol.  28  (5  R  R  R). 
Company  leasing  its  road  to  an- 
other company  liable  to  serv- 
«.nt  of  lessee  for  injuries 
caused  by  lessee's  negligence 
in  operation  of  road. 
cSmith  V.  Atlanta  &  C.  R.  Co. 

(N.  Car.),  p.  659,  vol.  28  (5  R 

RR). 
Dismissal  as  to  one  defendant 
railroad  company  in  an  action 
against  joint  tort  feasors  where 
such  defendant  had  relieved 
itself  from  responsibility  by 
leasing  its  line. 
Minnich  v.   Lancaster    &   L. 

Electric  Ry.  Co.  (Pa.) ,  p.  336, 

vol.  28  (5  R  R  R). 
lyiability  for  negligence  of  les- 
see causing  accident  at  public 
crossing. 
Davis  V.  Atlanta  &  C.  A.  L. 

Ry.  Co.(  S.  Car.),  p.  317,  vol. 

26(3RRR). 
I^iability  for  negligence  of  les- 
see,   construction  of    charter 
provision. 
M'Cabe  v.   Maysville  &  B.  S. 


LEASES      AND      RUNNING 
^OVTEBA— Continued. 

R.  Co.  (Ky.),  p.  940,  vol.  24 

(IRR  R). 
Liability  of  lessor  for  injury  to 
lessee's  passenger  caused  by 
obstruction  near  track. 
Sias  V.  Rochester  Ry.  Co.  (N. 

Y.),  p.  167,  vol.  24  (1  R  R  R). 
Power  of  Atlanta  &  W.  P.  R. 
to  accept  leases. 
Georgia  R.  &  Banking  Co.  v. 

Maddox  (Ga.),  p.  566,  vol.  28 

(5RRR). 
Power  of  lessee  to  maintain  ter- 
minal yards. 
Georgia  R.  &  Banking  Co.  v. 

Maddox  (Ga.),  p.  566,  vol.  28 

(5  R  R  R). 
Purchase  of  railroad  equipment 
by  lessee,  construction  of  con- 
tract. 

Central    Trust  Co.    v.    Rich- 
mond &  D.  R.  Co.  (C.  C.  A.), 

p.  577,  vol.  27  (4  R  R  R). 
Southern  Ry.   Co.   v.  Ensign 

Mfg.  Co.  (C.  C.  A.),  p.  577, 

vol.  27  (4  R  R  R). 
Service  of  progress  where  for- 
eign and    domestic   company 
operate  roads  together. 
Buie  V.   Chicago,   R.   I.  A  P. 

Ry.    Co.    (Tex.),  p.  556,  vol. 

25  (2RR  R). 

Sufficiency    of    verdict  against 
lessor  and  lessee  for  injury  to 
passenger. 
West  Chicago  St.  Ry.  Co.  v. 

Home   (111.),  p.  582,  vol.28 

(5RR  R). 
Validity  of  contract  between 
certain  Georgia  railway  com- 
panies granting  one  company 
right  to  use  track  of  another 
company. 
Georgia  R.  &  Banking  Co.  v. 

Maddox  (Ga.),  p.  566,  vol.  28 

(5  R  R  R). 

LESSEES. 

See  Leases  and  Running  Pow- 
ers. 

LESSORS. 

See  Leases  and  Running  Pow- 
ers, 

LEX  LOOI. 
See  Torts. 

LICENSEES. 

See  Children. 
Trespassers, 
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Care  due  from  company  to  licen- 
aees  on  track. 
Schreiner  v.   Great  Northern 

Ry.  Co.  (Minn.),  p.  243,  vol. 

27  (4  R  R  R). 
Continued  use  of  railroad  track 
as  footway  does  not  make  the 
users  licensees,  where  repeated 
protests  and  warnings  by  com- 
pany were  given. 
Denver  &  R.   G.    R.    Co.     v. 

Buffehr  (Colo.),  p.   762,  vol. 

27  (4  R  R  R). 

Contributory  Negligence. 

Care  required  of  licensee  walk- 
ing on  railroad  track. 
King  V.  Illinois  Cent.  R.  Co. 

(C.  C.  A.),  p.   875,  vol.  26 

(3RR  R). 
Contributory    negligence    no 
defense    where    negligence 
after  discovering  plaintiff's 
peril. 
I^aw  V.   Missouri,   K.   &  T. 

Ry.  Co.  of  Texas   (Tex.), 

p.  582,  vol.  25  (2  R  R  R). 

Km  ploy  ee  of  grain  shipper 
superintending  loading,  in- 
jured by  reason  of  his  con- 
tributory negligence  in  step- 
ping between  cars. 
Chicago    A    E.    R.    Co.    v. 

Shaw  (C.   C.   A.),  p.  333, 

vol.  27  (4  R  R  R). 

Of  licensee  on  track,  question 

for  jury. 

Law  V,  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  (Tex.), 
p.  582,  vol.  25(2RRR). 

Question  of  contributory  neg- 
ligence of  person  killed  while 
walking  on  track  not  af- 
fected by  custom  of  public 
to  use  track  as  foot  path. 
Louisville  &  N.  R.   Co.   v, 

McClish  (C.  C.  A.),  p.  942, 

vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  of 
such  wanton  and  gross  negli- 
gence as  will  render  unavail- 
able a  plea  of  contributory 
negligence,  in  action  for 
killing  a  person  on  track  in 
railroad  yard. 
King  V,  Illinois  Cent.  R.  Co. 

(C.  C.  A.),p.  875,  vol.  26 

(3RR  R). 

Custom  to  use  track  as  footpath. 
Gulf,   etc.,  Ry.   Co.    v,    Mat- 
thews (Tex.),  p.  581,  vol.  24 
(IRRR). 
Degree  of  care  due  licensees  on 


lAOBNSEBB—Coniinued. 

track. 

Law  V.  Missouri,  K.  &  T.  Ry. 

Co.  of  Texas  (Tex.),  p.  582, 

vol.  25(2RRR). 
Duty  of  company  to  employee 
using  hand  car  as  licensee. 
Cleveland,  A.  &  C.  Ry.  Co.  z/. 

Workman  (Ohio),  p.  551,  vol. 

27(4RRR). 
Duty    to   licensees    on    freight 

train. 
.  Peak    V.  Louisville  &  N.   R. 

Co.  (Ky.),  p.  7,  vol.  25    (2  R 

R  R). 

Duty  to  maintain  railing  where 

right  of  way  over  path    has 

been  acquired  by  prescription. 

Baldwin  v.  Boston  &  M.  R.  R. 

(Mass.),  p.  607,  vol.  25  (2  R 

R  R). 
Duty  to    persons    walking    on 
track  used  as  foot  path. 
Haltiwanger  v.  (Columbia,  N. 

&  L.  R.  Co.  (S.  Car.),  p.  883, 

vol.  26  (3  R  R  R). 
Failure  to  fence  could  not  be 
held  to  be  proximate  cause 
where  injury  to  licensee  was 
result  of  his  being  pushed  on 
track  by  cow. 
Schreiner  v.   Great  Northern 

Ry.  Co.  (Minn.),  p.  243,  vol.  27 

(4  R  R  R). 
Greater  care  due  licensee  than 
trespasser. 
Boggero  v.  Southern  Ry.  Co. 

(S.  Car.),  p.  376,  vol.  27  (4  R 

RR). 
Liability  for  injury  to  husband 
on  board  to  assist  his  wife, 
caused  by  being  thrown  from 
platform  where  he  was  forced 
to  remain  by  conductor. 
Great  Northern    Ry.    Co.     v, 

Bruyere  (C.  C.  A.),  p.  141, 

vol.27  (4RRR). 
Liability  for  injury  to  licensee 
caused  by  failure  to  light  plat- 
form in  freight  yard. 
Hathaway  v.  New  York,  N.  H. 

&  H.  R.  Co.  (Mass.), p.  478, 

vol.  28  (5  R  R  R). 
Liability  for  injury  to  licensee 
caused  by  failure  to  perform 
assumed  duty. 
O'Lcary  z/.  Erie  R.  Co.  (N.  Y.), 

p.  229,  vol.  27  (4  R  R  R). 
Liability  for  injury  to  licensee 
invited  to  alight  from  rapidly 
moving  train    where    danger 
obvious. 
Peak    V,  Louisville  &  N.  R. 

Co.    (Ky.),  p.  7,  vol.  25  (2  R 

RR). 
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Liability  for  injury  to  licensee 
on   track  caused  by  its  negli- 
g^ent  construction. 
Gulf,  C.   &  S.   F.   Ry.  Co.  v. 

Bryant  (Tex.),  p.  952,  vol.  24 

(1  R  R  R). 
Liability  for  injury  to  person  on 
freight  train   with  consent  of 
conductor. 
Baltimore  &  O.  S.  W.  Ry.  Co. 

V.  Cox  (Ohio),  p.  939,  vol.  26 

(3RRR). 
Liability  for  injury  to  person 
riding  on  hand  car  by  invita- 
tion of  section  foreman,  caused 
by  negligence  in  runnin^^ 
round  curve  without  signal. 
Rathbone    v.   Oregon  R.    Co. 

(Ore.),  p.   511,   vol.  24  (1  R 

R  R). 
Liability  for  killing  of  boy  mak- 
ing a  short  cut  to  circus  show- 
ing in  railroad  yard. 
Clark  V,  Northern  Pac.  Ry.  Co. 

(Wash.),  p.  755,  vol.  27  (4  R. 

RR). 

Negligence  and  contributory 
neerligence,  question  for  jury 
in  action  for  injuries  to  li- 
censees sustained  while  un- 
loading"  car. 

Bell  V,  Southern  Ry.  Co. 
(Miss.),  p.  67,  vol.  24  (1  R 
RR). 

Negligence  concurring  with  er- 
roneous conduct  induced  by 
fear. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bry- 
ant (Tex.),  p.  952,  vol.  24 
(1  R  R  R). 

Person  accompanying  passen- 
ger. 

Houston  &  T.  C.  R.  Co.  v, 
Phillio  (Tex.),  p.  277,  vol.  28 
(5  R  R  R). 

Question  for  jury  whether  pros- 
pective passenger  walking  on 
bridge  was  a  trespasser  or  li- 
censee. 
Chicago  Terminal  Transfer  R. 

Co.   V,  Gruss   (111.),  p.   704, 

vol.  28(5RRR). 

Right  of  licensees  having  im- 
plied invitation  to  use  opening- 
of  train  as  passage  way  to  no- 
tice of  closing  of  space. 
Furey  v.  New  York  Cent.  A 

H.  R.  R.    Co.  (N.  J.),  p.  1, 

vol.  25  (2  R  R  R). 

Right  to  walk  on  track  as 
affected  by  ordinance  making 
it  a  misdemeanor  to  trespass 


lalOBiN&BB&^ConHnued. 

on  premises  of  another. 

Gulf,  etc.,  Ry.  Co.  v.  Matthews 

(Tex.),  p.   580,  vol.  24    (1  R 

RR). 

Wilful  or  reckless  misconduct 
not  shown  where  boy  was  in- 
jured on  tracks  after  passing" 
through  freight  yard,  and  it 
did  not  appear  that  company 
maintained  any  way  across 
yard  which  public  was  invited 
to  use. 
Byrnes  v.  Boston  &   M.  R.  R. 

(Mass.),  p.    600,  vol.   26  (3  R 

R  R). 

LIOBNSES. 

See  Taxation, 

City  ordinances  imposing  tax  on 
railroad  companies  running- 
cars  through  city  not  an  inter- 
ference with  interstate  com- 
merce. 

Nashville,  C.  A  St.  L.  Ry.  Co. 
V.  Alabama  City  (Ala.),  p. 
251,  vol.  28(5RRR). 

Liability  of  railroad  company  to 
pay  license  tax  required  of 
companies  running^  cars 
through  municipality  not  af- 
fected by  its  not  having-  an 
agent's  office  in  the  city. 
Nashville,  C.  &  St.  L.  Ry.  Co. 

V,  Alabama  City  (Ala.),  p. 

251,  vol.  28  (5  R  R  R). 

Reasonableness     of     ordinance 
imposing  privilege  tax  for  rnn- 
ning  cars  through  the  city. 
Nashville,  C.  A  St.  L.  Ry.  Co. 

V.  Alabama  City  (Ala.),  p. 

251,  vol.  28  (5  R  R  R). 

LIBNS. 

See  Bonds, 

Carriers  of  Goods. 
Local  Assessments. 
Receivers, 

Arkansas  Act  March  31,  1899, 
providing  for  materialmen's 
liens  not  applicable  to  con- 
tract executed  prior  to  its  pas- 
sage. 

Choctaw  A  M.  R.  Co.  v.  Sulli- 
van (Ark.),  p.  505,  vol.  26 
(3RRR). 

Lfaborer*s  liens  on  railroad   aid 
taxes  under  Iowa  Code  not  as- 
signable. 
Kent  V.  Muscatine,   N.   A  S. 

Ry.  Co.  (Iowa),  p.    100,  vol. 

27  (4  RR  R). 
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Necessity  of  servant    claiming 
laborer's  lien  on   railroad  aid 
taxes,  under  Iowa  Code. 
Kent  V.   Muscatine,    N.  &  S. 

Ry.  Co.  (Iowa),  p.  100,  vol.  27 

(4  R  R  R). 
Right  to  enforce  mechanic's  lien, 
law  of  Oregon  of  1885  against 
railroad  extension. 
Ban  V.  Columbia  Southern  Ry. 

Co.  (C.  C.  A.),  p.  124,  vol.  28 

(5RRR). 

LIFE  TABLES. 

Sfe  Damages, 

Death  by  Wron^ul  Act 
Personal  Injuries, 

LIGHTS. 

See  Carriers  of  Passengers, 
Eminent  Domain, 
Licensees, 
Pleading, 
Stations  and  Depots, 

LIMITATIONS. 

See  Children, 
Construction, 
Eminent  Domain, 
Personal  Injuries, 
Streets  and  Highways, 

LIMITATION   OF     ACTIONS. 

See  Public  Lands, 
Right  of  Way, 

Accrual  of  action  for  overflow 
caused  by  insufficiency  of  pipe 
through  embankment. 
Cleveland,  C,  C.  &  St.  L.   Ry. 
Co.   V,  Kline  (Ind.),  p.  543, 
vol.25  (2  RR  R). 
Accrual  of    action  for  overflow 
of  land  caused  by  insufficiency 
of  culvert. 

Kelly  V,   Pittsburgh,  C,  C.   & 
St.  L.  Ry.  Co.  (Ind.),  p.  547, 
vol.  23   (2  R  R  R). 
Accrual  of  right  of    action  for 
damage  to  adjacent  land  from 
construction  of  a  second  track. 
Calumet  &  C.   Canal  <&  Dock 
Co.   V,   Morawetz     (Ill.)>    p* 
474,  vol.  27(4  RRR). 
Accrual  of  right  of  action  for 
injury  to  land  from  construc- 
tion of  roadbed. 
Missouri  Pac.  Ry.  Co,  v.  Hem- 
ingway (Neb.),  p.  435,  vol. 
24  (1  R  R  R). 
Amendments. 
Louisville    &    N.    R.    Co.     v. 
Pointer  (Ky.),  p.  181,  vol.  28 
(5  R  R  R). 
Company  estopped  from  plead- 


LIMITATION  OF  ACTIONS— 
Continued, 

ing  limitation  by  representa- 
tion of  officers. 
Holman  v.  Omaha  &  C.  B.  Ry. 

&  Bridge  Co.  (Iowa),  p.  632, 

vol.  27  (4  RRR). 
Statute  providing  for  computa- 
tion of  period  that  defendant 
is  not  within  state  not  appli- 
cable to  action  against  foreign 
railroad  doing  business  within 
state  for  entire  period. 
Southern    Ry.    Co.    v,  Mayes 

(C.   C.   A.),  p.   663,   vol.  24 

(IRRR). 

LIMITING  LIABILIT7. 

See  Carriers  of  Freight, 
Carriers  of  Live  Stock, 
Carrie  fs  of  Passengers, 
Common  Carriers, 
Connecting  Carriers, 

LIVE  STOCK.. 

See  Carriers  of  Freight, 
Carriers  of  Live  Stock, 
Stock,  Injuries  to, 

LOADING. 

See  Master  and  Servant, 

LOCAL  ASSESSMENTS. 

Attorney's  fees  no  part  of  assess- 
ment   under   Barrett    law  of 
Indiana. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 

Co.   V,  Fish  (Ind.),  p.  391, 

vol.  25  (2  RRR). 

Constitutionality  of  Barrett  law 

of     Indiana     providing     for 

assessing  property  benefited. 

Pittsburgh,  C,  C.  &  St.  L.  Ry. 

Co.   V,   Fish   (Ind.),   p.  391, 

vol.  25  (2  R  R  R). 
Enforcement  of  local  assessment 
lien  against  railroad. 
Pittsburgh,  C,  C.   &  St.   L. 

Ry.  Co.  V,  Fish  (Ind.),  p.  391, 

vol.  25  (2  R  R  R). 
Insufficiency  of  evidence  to  show 
validity  of  assessment. 
Pittsburgh,  C,  C.   &  St.  L. 

Ry.  Co.  V,  Fish  (Ind.),  p.  391, 

vol.  25  (2  RRR). 
Notice  of  adoption  of  primary 
resolution  for  street  improve- 
ment required  to  be  given  by 
section  2  by  Barrett  law  of 
Indiana  not  essential  to  juris- 
diction, or  to  validity  of 
assessment. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 

Co.   V,   Fish    (Ind.),   p.  391, 

vol.  25  (2  R  R  R). 
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LOOAL  ASSESSMENTS— O^ff- 
tinued. 

Railroads  in   streets,   necessity 
of  showing  benefits. 
Village    of    River    Forest  v. 

Chicago   &  N.    W.    R.    Co. 

(111.),  p.  853,  vol.  27  (4  R  R 

R). 
Sufficiency    of     description    of 
property  assessed  to  railroad 
company. 
South  Chicago  City  Ry.  Co.  v. 

City  of  Chicago  (Dl.),  p.  484, 

vol.  26(3  RRR). 

LOCAL  OABBIBRS. 

See  Hackmen, 

Interstate  Commerce, 

LOOOMOTIVBS. 
See  Fires» 

LOOKOUTS. 

See  Accidents  on  Track, 
Crossings, 
Frightening  Teams, 
Master  ana  Servant, 

Street  Railway  Crossings. 

Validity  of  ordinance  requir- 
ing those  in  charge  of  street 
cars  to  stop  them  on  appear- 
ance of  any  obstruction. 
Gray  v,   St.   Paul  City  Ry. 

Co.  (Minn.),  p.  698,  vol.  28 

(5  R  R  R). 

LOSS  OP  PROFITS. 
See  Damages, 

MAOHINEB7. 

See  Master  and  Servant, 

MAIL. 

See  Carriers  of  Mail, 

MAIL  OBANBS. 

See  Frightening  Teams, 
Master  ana  Servant, 

MAINTENANPE. 
See  Children, 

MALIOE. 

See  Carriers  of  Passengers, 

MANDAMUS. 

Appellate  division's  jurisdiction 
to  review  application  for  man- 
damus to  enforce  determina- 
tion by  board  of  railroad 
commissioners  as  to  proper 
operation  of  railroad. 
People  ex  rel.  Linton  v,  Brook- 
lyn Heights  R.  Co.  (N.  Y.), 
p.  95,  vol.  28  (5  R  R  R). 


MANDAMUS— 07»/}'«t^(/. 

Determination  of  board  of  rail- 
road    commissioners     as     to 
whether  the  method  of  operat- 
ing a  railroad   is    reasonable^ 
as  provided  by    the    railroad 
law  of  New  York,  is,  by  section 
162,  enforceable  by  mandamus* 
People  ex  rel.  Linton  v.  Brook- 
lyn Heights  R.  Co.  (N.  Y.), 
p.  95,  vol.  28  (5  R  R  R). 
Discrimination     in    furnishing 
cars  to    transport    interstate 
traffic. 

United  States  v,  Norfolk  &  W. 
Ry.  Co.  (W.  Va.),  p.  19,  vol. 

26  (3  R  R  R). 

Under  laws  1890,  ch.  565  of  New 
York,  mandamus  will  not  lie,  at 
first  instance,  on  application  of 
persons  claiming  to  be 
aggrieved,  to  compel  operation 
of  trains. 
Chicago  &  A.  R.  Co.  v,   Knck- 

kuck  (111.),  p.  91,  vol.  28  (5  R 

RR). 

MASTER  AND  SERVANT. 

See  Appeal, 

Carriers  of  Passengers, 

Children, 

Vantages, 

Employers'*  Liadility  Act, 

Evidence, 

Fellow  Servants, 

Interstate  Commerce, 

Personal  Injuries, 

Res  Gest€B, 

Absence  of  authority  in  officer 
attempting  to  enter  into  con- 
tract purporting  to  release  em- 
ployee's claim  to  damages  for 
personal  injuries. 
Sax  V,  Detroit,  G.  H.  &  M.  Ry. 

Co.  (Mich.),  p.  288,  vol.  25  (2 

RRR). 
Absence  of  automatic  couplers 
proximate  cause  of  injury  to 
employee  obliged  to  go  be- 
tween cars  negligently  kicked 
to  couple  them. 
Voelker  v,  Chicago,  M.  &  St 

P.  Ry.  Co.  (Iowa),  p.  509,  vol. 

27  (4  RRR). 

Act  of  Congress  March  2,  1893, 
relative  to  coupling  of  cars  used 
by  carriers  in  interstate  com- 
merce need  not  be  pleaded  in 
order  to  avail  plaintiff. 
Voelker  v,  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  p.  509,  vol. 
27  (4  RRR). 

Act  of  Congress  of  March  2, 1893, 
requiring  cars  used  in  inter- 
state commerce  to  be  equipped 
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MASTBB    AND    BERVANT-- 
Continued, 

with  automatic  couplers  appli- 
cable to  car  desig^ned  for  inter- 
state commerce  though  at  the 
time  being  hauled  empty. 
Voelker  v.  Chicago,   M.   &  St. 

P.  Ry.  Co.  (Iowa),  p.  509,  vol. 

27  (4  R  R  R). 

An  allegation  in  complaint,  in 
action  for  injury  to  section 
hand  from  alleged  negligence 
of  foreman,  that  the  foreman 
had  knowledge  of  the  plaintiff's 
situation  must  be  limited  to  ac- 
tual knowledge,  and  a  question 
whether  he  was  negligent  in 
failing  to  discover  plaintiff's 
situation  was  not  in  the  case. 
Pledger  v,  Texas  Cent.  Ry.  Co. 

(Tex.),  p.  64,  vol.   27  (4  R  R 

R). 

Assumption  of  Risk. 

As  a  defense  under  employers' 
liability  act  of  North  Car- 
olina. 
Cogdell  V,  Southern  Ry.  Co. 

(N.  Car.),  p.  39,    vol.    27 

(4RRR). 

Assumption  of  risk  not  shown, 
as  matter  of  law,  in  action 
for  death  of  conductor  killed 
in  derailment  of  freight  train 
which  was  being  backed 
down  grade. 

International  &  6.  N.  Ry. 
Co.  V.  Vinson  (Tex.)f  p* 
372,  vol.  26  (3  R  R  R). 

Box  for  hauling  earth  placed 
on  rollers  on  push  car. 
Corletti    v.    Southern    Pac. 
Co.  (Cal.),  p.  516,  vol.  27 
(4  R  R  R). 

Brakeman    assumed   risks    of 

weather  conditions. 

Martin  v>  Chicago,  R.  I.  & 
P.  R.  Co.  (Iowa),  p.  397, 
vol.  24(1  RR  R)." 

Brakeman  does    not    assume 
risk  from  switch  too    near 
track. 
Morrisette  v,  Canadian  Pac. 

Ry.  Co.  (Vt.),  p.    219,   vol. 

28  (5  R  R  R). 

Brakeman  having  knowledge 
that  trains  were  run  in  viola- 
tion of  ordinance    limiting 
speed  assumed  risk. 
Martin  v.  Chicago,   R.  I.    & 

P.  R.  Co.    (Iowa),   p.   361, 

vol.  28  (5  R  R  R). 

Brakeman  uncoupling  moving 


MASTER    AND    SERVANT— 
Continued, 

cars  after  being  properly  in- 
structed. 
Gorman  v.    Minneapolis    & 

St.  L.  Ry.  Co.  (Iowa),  p. 

293,  vol.  26  (3  R  R  R). 
Brake  on  logging  train  becom- 
ing loose,  sufficiency  of  evi- 
dence. 
Bowers  v.  Star  Logging  Sc 

Lumber  Co.  (Ore.),  p.  300,. 

vol.  26  (3  R  R  R). 
Burden  of  proof. 
Dowd  V.  New  York,  O.  &  W* 

Ry.  Co.  (N.  Y.),  p.  93,  voU 

27(4RRR). 
Contributory  negligence  and: 
assumption  of  risk  no  de- 
fense where  collision  and 
injury  to  servant  was  caused 
by  absence  of  brakes. 
Choctaw,  O.  A  G.  R.  Co.  v^ 

HoUoway  (C.   C.    A.),    p» 

75,  vol.  27  (4RRR). 
Coupling  cars. 
Tucker    v.    Northern    Pac. 

Terminal  Co.  (Ore.),  p.  66» 

vol.  27  (4  R  R  R>. 

Coupling  cars  with    different 
kinds  of  couplers. 
Johnson   v.   Southern    Pac. 

Co.  (CCA,),  p.  11,  vol. 

28  (5  R  R  R). 

Coupling  cars  without  waiting- 
to  see  that  engineer  has  been 
signaled. 
Zahn  V,  Milwaukee  <&  S.  Ry. 

Co.  (Wis.),  p.  268,   vol.   26 

(3  R  R  R). 

Defects  in  foreign  cars. 
Budge  V,  Morgan's  L.  &  T.. 
R.  &  S.  S.  Co.  (La.),  p.  440,. 
vol.27  (4RRR). 

Duty  to  report  violation  of 
rules,  sufficiency  of  evidence. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Williams  (Tex.)». 

p.  519,  vol.  27  (4RRR). 

Effect  of  fact  that  servant  did 
not    establish    affirmatively 
that  he  had  no  knowledge  of 
risk. 
Dowd  V,  New  York,  O.  &  W. 

Ry.  Co.  (N.  Y.),  p.  93,  vol. 

27  (4  R  R  R). 

Employee  riding  in  front  plat- 
form of  street  car  did  not 
assume  risks  from  absence- 
of  safety  gate. 
Citizens*  St.  Ry.  Co.  v.  Reed 

(lnd.),p.   43,   vol.27  (4  R 

RR). 
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Employees'  knowledge  of  de* 
fects  in  machinery  properly 
left  to  jury. 

Gulf,  C.  &  S.  F*.  Ry.    Co.   v. 
Haden  (Tex.),  p.  285,  vol. 

26  (3  R  R  R). 
Employee's    knowledg^e     that 

defendant  sometimes  sent 
out  brakeman  who  needed 
sleep  did  not  charge  him 
with  assumption  of  risk  of 
negligence  in  leaving  open 
switch. 

St.  IvonisS.  W.   Ry.  Co.  v. 
Kelton  (Tex.),  p.  279,  vol. 

25  (2  R  R  R). 
Employers'  liability  acts. 

Kilpa trick  v.  Gratjd  Trunk 
Ry.  Co.  ( Vt.),  p.  945,  vol. 

27  (4  R  R  R). 
Engineer's  absence  of  knowl- 
edge of  particular  defect  as 
affected  by  his  general 
knowledge  of  defects  along 
the  line. 

Gulf,  etc.,  Ry.  Co.  v,  Moore 

(Tex.),  p.  620,  vol.  26  (3  R 

RR). 
Engineer's  knowledge  of  de- 
fects in  track. 
Gulf,  etc.,  Ry.  Co.  v,  Moore 

(Tex.),  p.  620,  vol.  26  (3  R 

RR). 

Engineer's  right  to  rely    on 

assumption   that  track  was 

in  reasonably  safe  condition. 

Gulf,  etc.,  Ry.  Co.  v,  Moore 

(Tex.),  p.  620,  vol.  26  (3  R 

RR). 
Erroneous  instruction  tend- 
ing to  lead  jury  to  believe 
that  only  defendant's  evi- 
dence should  be  considered. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v. 

Hill  (Tex.),  p.  1,  vol.  28  (5 

RRR). 
Experienced  employee  conclu- 
sively held  to  appreciate 
dangers  which  may  arise 
from  defects  of  which  he  is 
chargeable  with  notice. 
Pennsylvania    Co.    z/.    Mc- 

Curdy  (Ohio),  p.  381,  vol. 

26  (3  R  R  R). 

Fireman  injured  by  mail  crane. 
Kenney  v.  Meddaugh  (C.  C. 
A.),  p.  226,  vol.  28   (5  R  R 
R). 

General  rule. 
Choctaw,  O.  &  G.  R.  Co.  v. 
Hollo  way  (C.  C.  A.),  p.  75, 
vol.  27  (4  R  R  R). 


MASTER    AND    SERVANT— 
Continued, 

Johnson  v.  Southern     Pac 

Co.  (C.  C.  A.),  p.   11,  vol. 

28  (5  R  R  R). 
Southern  Indiana  Ry.  Co.  v. 

Moore  (Ind.),   p.  251,   vol. 

26  (3  RRR). 
Incompetency  of  another  em- 
ployee. 
Hicks  V,   Southern  Ry.  Co. 

(S.  Car.),  p.  540,  vol.  27  (4 

RRR). 
Incompetency  of  employee  in 
charge  of  another  engine 
where  employee  was  killed 
while  working  under  engine. 
Morby  v,  Chicago  N.  W.  Ry. 

Co.  (Iowa),  p.  371,  vol.  24 

(IRRR). 
Incompetency    of  fellow  serv- 
ant. 
Galveston,  H.  &  S.  A.   Ry. 

Co.  V,  Sherwood  (Tex.),  p. 

564,  vol.  27  (4  R  R  R). 

Injury  to  employee  loading 
cattle  caused  by  giving  way 
of  top  plank  of  cattle  chute. 
Ft.  Worth  &  D.  C.  Ry.   Co. 

V,  Gary  (Tex.),  p.  290,  vol. 

26  (3  R  R  R). 

In  the  absence  of  knowledge 
of  defects,  a  servant  does  not 
assume  the  risk  of  injuries 
from  defects. 
Dolan  V,  Sierra  Ry.   Co.  v. 

California   (Cal),    p.  875, 

vol.  25  (2  RRR). 

Issue  as  to  assumption  of  risk 
could    be    raised    only     by 
special  plea. 
International  &  G.  N.  R.  Co. 

V,   Harris    (Tex.)»  p.    317, 

vol.  25  (2  RRR). 

Knowledge  of  violation  of  rule 
requiring  train  to  be  kept 
under  control  when  ap- 
proaching stations  and 
switches  acquired  by  engi- 
neer on  last  trip. 
Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Williams  (Tex.), 
p.  519,  vol.  27  (4  R  R  R). 

Knowledge  on    part    of    em- 
ployee essential. 
Voelker  v,  Chicago,  M.  Sl  St. 

P.  Ry.  Co.  (Iowa),  p.   509, 

vol.  27  (4  R  R  R). 

Liability  in  absence  of  actual 
knowledge  of  defect. 
Dolan  V,  Sierra  Ry.  Co.  of 

California  (Cal.),  p.    875, 

vol.  25  (2  R  R  R). 
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Continued. 

Mere  knowledge  as  to  how  in- 
secure stirrup  was  fastened. 
Missouri,  K.  Sl  T.  Ry.  Co.  of 

Texas  z/.   Bailey  (Tex.),  p. 

518,  vol.  27  (4R  RR). 
Mismatched  couplings  of  for- 
eign cars. 
Southern  Pac.  Co.  v.  Winton 

(Tex.),  p.  358,  vol.  26  (3  R 

RR). 
Negligence  in  loading  logging 
train. 

Williams  v.  Northern  Lum- 
ber Co.  (Minn.),  p.  283,  vol. 

25  (2RRR). 
Negligence  of  foreman  in  di- 
recting employee  to  raise 
brace  from  obstruction  in 
detaching  it  from  building. 
Missouri,  K.  Sl  T.  Ry.  Co.  of 

Texas  v.  Walden  (Tex.),  p. 

294,  vol.  25  (2  R  R  R). 
Negligence  of  foreman  in  giv- 
ing direction  as  to  how  to 
detach  brace  from  house. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Walden  (Tex.),  p. 

294,  vol.  25  (2  R  R  R). 
Negligence   of   guard  on  ex- 
press car  causing  injury  to 
express  messenger. 
Wells,  Fargo  &  Co.  v.  Page 

(Tex.),  p.  568,  vol.  27  (4  R 

RR). 
Negligence  of  superior  serv- 
ant. 
Cincinnati,  etc.,  Ry.  Co.  v. 

Cook  (Ky.),  p.  321,  vol.   25 

(2RRR). 

Obstructions  near  track. 
Gulf,  C.  &  S.  F.   Ry.  Co.  V. 
Darby  (Tex.)   p.  327,  vol. 
25  (2  R  R  R). 

Obvious  dangers. 
Ladd  V,  Brockton  St.  Ry.  Co. 

(Mass.),  p.  342,  vol.   24  (1 

RR  R). 
Lindsay  v.  New  York,  N.  H. 

&  H.  R.  Co.   (C.  C.  A.),  p. 

378,  vol.  24  (1  R  R  R). 

Obvious  dangers,  question  of 
law. 
Lindsay  v.  New  York,  N.  H. 

&  H.  R.  Co.   (C.  C.  A.),  p. 

378,  vol.  24  (1  R  R  R). 

Of  cars  being  moved  without 
warning  while  brakeman 
was  between  cars  repairing 
couplings. 

Bowes  V.  New  York,  N.  H. 
&  H.  R.  Co.  (Mass.),  p. 
292,  vol.  25  (2  R  R  R). 
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Overcrowded  hand  car. 
Haworth     v,    Kansas    City 

Southern  Ry.  Co.  (Mo.),  p. 

235,  vol.  26  (3  R  R  R). 
Overexertion  in    turning    car 
on  turntable,  by  conductor. 
Roberts  v.  Indianapolis  St. 

Ry.  Co.  (Ind.),  p.  957,  vol. 

27  (4  R  R  R). 
Plaintiff's  own  testimony  that 
he  was  aware  of  existence  of 
defect. 
Smalls  V,  Southern  Ry.    Co. 

(Ga.),  p.  166,  vol.  26   (3  R 

RR). 
Pleading. 
Tucker  ».  Northern  Pac.  Ter- 
minal Co.    (Ore.),    p.  66, 

vol.  27  (4  R  R  R). 
Position  of  side    ladder    un- 
der employers'  liability  act 
of  Vermont. 
Kilpatrick  v.  Grand  Trunk 

Ry.  Co.    (Vt.),  p.   945,  vol. 

27  (4RRR). 
Proximity  of  water  spout   to 
roof  of  passing  car,  in  action 
for  death  of  brakeman. 
Choctaw,  O.  &  G.   R.  Ck>.  z/. 

McDade  (C.  C.  A.),  p.  413, 

vol.  24  (IRRR). 
Riding  on  defective  hand  car. 
Weldon  v,  Omaha,  K.  C.  & 

E.  Ry.  Co.   (Mo.),  p.  244, 

vol.  26   (3  R  R  R). 
Risk      assumed     by      bridge 
builder. 
Daniels  v.   Covington  &  C. 

El.      R.    &    Transfer     &. 

Bridge  Co.    (Ky.),  p.  595, 

vol.  27  (4  R  R  R) . 
Risk   from    failure    to    repair 
roadbed  not  assumed. 
Smith  V,  Erie  R.  Co.  (N.  J.), 

p.  793,  vol.  27  (4  R  R  R). 
Risk  of  negligence  of  fellow 
servant  not  assumed  under 
Iowa  employers'  liability 
act. 
Pearl  v.  Omaha  &  St.  L.  R. 

Co.  (Iowa),  p.  598,  vol.  24 

(IRRR). 
Speed    in     violation    of  ordi- 
nance. 
Martin  v.   Chicago,  R.  I.  «& 

P.    R.   Co.    (Iowa),  p.   397, 

vol.  24  (1  R  R  R). 
Sufficiency  of  evidence  of  em- 
ployees* knowledge    of   de- 
fect in  machinery. 
Gulf,  C.   &  S.  F.  Ry.  Co.  v. 

Haden  (Tex.),  p.  285,  vol. 

26  (3  R  R  R). 
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Sufficiency  of  evidence  where 

braketnan    was   injured    by 

defective   draw    heads   and 

link  pins. 

Rio  Grande  &.  E.  P.  Ry.  Co. 
».   Lynch    (Tei.),   p.    A\9, 
vol.  24  (IRRR). 
Switchman  injured  by  reason 

of    obatmctions    in     switch 

Kansas  City   S.   Ky.  Co.  v. 

Billingslea   (C.  C.   A.),   p. 

167,  vol.  2S(SRRR). 
That  directions  and  vramingrs 
were  g-iven  by  engineer,  and 
not  conductor,  did  not  affect 
the  question  of  aMumption 
of  risk  by  brakeman  nncoup- 
ling  moving  cara. 
Gorman   v.    Minneapolis  A 

St.  L.  Ry.  Co.  (Iowa),  p. 

293,  vol.  26  {3  R  R  R). 
The  fact  that  busiaess  of  clear- 
ing: away  wreck  is  inher- 
ently dangerous  could  not 
affect  the  right  of  recovery 
of  employee  injured  by  rea- 
son  of  negligence  in  fasten- 
ing- derrick  chain. 
Reed   V.  Missouri,  K.  ft   T. 

Ry,  Co.   (Mo.J,  p.   262,  vol. 

26(3RER). 
Unballasted  switch   track,   by 
brakeman. 
Arkansas   Cent.    R.   Co.    v, 

Jackson  (Ark.),  p.  790,  vol. 

27[4RRR|. 
Unloading  logs. 
Boyer  v.  Eastern   Ry.  Co.  of 

Minnesota  (Minn.),  p.  457, 

vol.  28  (5  R  R  R) . 
Using  defective  engine  step, 
anfiiciency  of  evidence, 
Kerrigan  v.   Chicago,  M.  &. 

St.  P.  Ry.  Co.  (Minn.),  p. 

S31,vol.  27  (4  RR  R). 
Voluntarily   going   to  work  at 
different  place  from  that  as- 
Green  V.  Brainerd  A  N.  M. 

Rj.  Co.  (Mlnu.),p.  87,  vol. 

27  (4RRH). 
Working     under      tender      as 
affected  by  inexperience. 
Galveston,   H.  i   S.   A.  Ry. 

Co.  V.  HitKfelder  (Tex.),  p. 

357,  vol.  24  (1  R  R  R). 

Yard   overcrowded   with  cara. 

Bence  v.  New  York,  N.  H.  & 

H.  R.   R.    (Mass.),  p.  295, 

vol.  26  (3  R  R  R). 
Care   required  by  master  in  fnr- 


Continued. 
nisbing  appliances. 
Peplinski  v.   Pennsylvania  S. 
Co.  (Pa.),  p.  526,  vol.  27  {4  R 
RR). 
Care   required  of  master  in   fur- 
nishing appliances. 
Budge  V.  Morgan's  L.  &  T.  R. 
AS.  8.  Co.  (La.),  p.  440,  lol. 
27  (4  R  R  R). 
CoUisioDB  and  accidents  may  be 
reasonably  anticipated  as  the 
probable  consequence    of   ab- 
sence of  brakes. 
Choctaw.   O.   4   G.    R.  Co.  v. 
Uolloway  (C.   C.  A.),   p.  75, 
vol.  27(4  R  RR). 
Company  leasing  its  road,  as  au- 
thorized by   charter,  liable  to 
employee     of    lessee     injured 
through  lessee's  negligence. 
Brown    v.    Atlanta   A   C.   Air 
Line  Ry.    Co.  (N.  Car.),  p. 
621,  vol.  28{5  RRR). 
Company  leaung  its  road  to  an- 
other company  is  liable  to  a 
servant  of   lessee  for  injuries 
caused  by  lessee's   negligence 
in  operation  of  road. 
Smith  V.  Atlanta  A  C.  R.  Co. 
(S.  Car.),  p.  659,  vol.  28  (5  R 
R  R). 
Competency  of  section  man  to 
testify  as  to  speed  of  train. 
Ha  worth      v.      Kansas      City 
Southern  Ry.  Co.  (Mo.),  p. 
235,  vol.  26(3  RRK). 
Contract  with  father  hiring  out 
services  of  son  releasing  claim 
for   future  injuries  valid  and 
binding  to  extent  of  exempting 
master  from  liability  for  neg- 
ligent    acts     which    are    not 
criminal. 

New  V.  Southern  Ry.  Co.  (Ga.), 
p.  101,  vol.  28 (5 RRK). 
Contributory  Negligence. 

Application  of  rule  requiring 
brakeman  to  know  that  con- 
ductor is  on  train  before 
starting  it. 

Pearl  v.  Omaha  A  St.  L.  R. 
Co.    (Iowa),  p.  598,  vol.  24 
(IRR  R). 
Attempting  to  carry  heavy  log. 
Galveston,  H.  A  8.  A.  Ry. 
Co.   V.  Sherwood  (Tex.),  p. 
564,  vol.27  (4  RRR). 
Brakeman    on     roof    of    car 
struck  by  water  spout. 
Choctaw,  O.  A  G.  R.  Co.  r, 
McDade  (C.  C.  A.),  p.  413. 
vol.  24  (1  R  R  R). 
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Care  required  of  employee  for 
self -protection . 
I^uisville  &  N.  R.    Co.   v. 

Shumaker  (Ky.),  p.    513, 

vol.  27  (4  R  R  R). 
Choosing'  dangerous    method 
of  work. 
Kilpatrick  v.  Grand  Trunk 

Ry.  Co.  (Vt.),  p.  945,  vol.  27 

(4RRR). 
Contributory  negligence  and 
assumption  of  risk  no  de- 
fense where  collision  and 
injury  to  servant  was  caused 
by  absence  of  brakes. 
Choctaw,  O.  &  G.  R.  Co.  v. 

Holloway  (C.  C.    A.),  p. 

75,  vol.  27(4  RRR). 
Contributory  negligence  and 
negligence  in  using  danger- 
ous instrumentality  after 
discovery  of  plaintiff's  peril. 
St.  Louis  S.  W.  Ry.  Co,  v. 

Jacobson    (Tex.),  p.  301, 

vol.  25  (2  RRR). 
Contributory  negligence,  as 
matter  of  law,  not  shown  by 
evidence  in  action  for  death 
of  conductor  killed  in  derail- 
ment. 
International  &  G.  N,  Ry. 

Co.   V*  Vinson  (Tex.),  p. 

372,  vol.  26  (3  RRR). 
Contributory     negligence    in 
adjusting  coupling  after  dis- 
covery of    plaintiff's  peril. 
Ft.  Worth  &  R.  G.  Ry.  Co. 

V.  Bo  wen  (Tex.),   p.   315, 

vol.  25  (2  RRR). 
Contributory  negligence  of 
brakeman  going  up  side  of 
car  did  not  necessarily  pre- 
vent him  from  recovering 
for  injuries  caused  by  prox- 
imity of  switch  to  track. 
Morrisette       v,      Canadian 

Pac.  Ry.  Co.  (Vt.),  p.  219, 

vol.  28  (5  R  R  R). 

Contributory     negligence    of 

bridge  builder  whose  hands 

were  crushed  by  end  of  tie 

he  was  handling. 

Daniels  v,  Covington  &,  C. 

EI.     R.    Sl     Transfer    Sl 

Bridge  Co.  (Ky.),  p.  595, 

vol.  27  (4  R  R  R). 

Coupling  foreign  cars  with 
mismatched  coupling  was 
not. 

Southern  Pac.  Co.  v,  Winton 
(Tex.),  p.  358,  vol.  26  (3  R 
RR). 


Defense  cut  off  by  continuing 
negligence. 
Klmore     v.    Seaboard    Air 

Line  Ry.  Co.  (N.  Car.)«  p. 

566,  vol.  27  (4  RRR). 
Directing    verdict    in    action 
for     injury     to     brakeman 
caused  by  loose  wheel. 
O'Brien  v.  New  York,  N.  H. 

Sl  H.  R.  Co.  (Mass.),  p.  346, 

vol.  24  (1  R  R  R). 
Disobeying  rules. 
Green  v,  Brainerd  &  N.  M. 

Rv.  Co.  (Minn.),  p.  87,  vol. 

27  (4  R  R  R). 
Duty  to  keep  down  damages. 
Illinois    Cent.    R.     Co.     v. 

Gheen  (Ky.),  p.  402,  vol. 

24(1  RRR). 
Employee's  violation  of  rule 
of  employer  not  negligence 
per  se. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  t/.  Pawkett  (Tex.), 

p.  185,  vol.  26  (3RRR). 

Employee  walking    on  track 
without  seeing  train    after 
jumping  from  moving  switch 
engine. 
Jean  v,  Boston  &  M.  R.  R. 

(Mass.),  p.  234,  vol.  26  (3 

RRR). 

Engineer  not  bound,  for  his 
self -protection,  to  keep  look- 
out for  defects  in  track. 
Gulf,  etc.,  Ry.  Co.  v.  Moore 

(Tex.),  p.  620,  vol.  26  (3  R 

RR). 

Erroneous  conduct  induced  by 
fear. 
St.  Louis  S.  W.  Ry.  Co.  v. 

Jacobson    (Tex.),    p.  301, 

vol.  25  (2  R  R  R). 

Erroneous  conduct  in  trying 
to  avoid  danger. 
Reed  v,   Missouri,  K.  &  T. 
Ry.  Co.  (Mo.),  p.  262,  vol. 

26  (3  RRR). 

Evidence  justified  finding  that 
conductor  injured  in  colli- 
sion at  switch  was  not  negli- 
gent in  'remaining  in 
caboose  for  purpose  of  ad- 
justing switch. 
Missouri,  K.  Sl  T.  Ry.  Co.  of 
Texas  v,  Pawkett  (Tex.), 
p.  185,  vol.  26  (3  R  R  R). 

Forget  fulness. 
Kilpatrick  v.  Grand   Trunk 
Ry.  Co.   (Vt.),  p.  945,  vol. 

27  (4  RRR). 
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Instructioii  declariag^  that  the 
voluntary  jumping:  off  hand 
car  was  contributory  neg-li- 
gence. 
Perez  v,  San  Antonio  &  A. 

P.  Ry.  Co.    (Tex.),  p.  354, 

vol.  25  (2  R  R  R). 
Instruction   not  objectionable 
as    requiring    that    contrib- 
utory   negligence    be    prox- 
imate cause  of  injury. 
Missouri,  K.   &  T.   Ry.  Co. 

of  Texas  v,  Johnson  (Tex.), 

p.  178,  vol.  26  (3RRR). 
Instruction  properly  modified 
by    adding     (in    substance) 
''unless  accident  was  caused 
by  defect  in  appliance." 
Bowers  v.  Star  LrOgging  Sl 

I/umber  Co.  (Ore.),  p.  300, 

vol.  26  (3  R  R  R). 

Instructions. 

Chicago  &  A.  Ry.  Co.  v, 
Eaton  (111.),  p.  353,  vol.  24 
(IRR  R). 

Insufficiency  of  evidence  to 
show  contributory  negli- 
gence where  car  repairer  at 
work  under  car  was  injured 
by  reason  of  collision  be- 
tween such  car  and  engine 
in  charge  of  inexperienced 
**hostler." 

Chicago  Terminal  Transfer 
R.  Co.  V,  Stone  (C.  C.  A.), 
p.  243,  vol.  28(5  RRR). 

Insufficiency  of  evidence  where 
employee  riding  on  front 
platform  of  street  car  was 
injured  by  reason  of  prox- 
imity of  trolley  poles  and  ab- 
sence of  platform. 
Citizens*  St.  R.  Co.  v.  Reed 

(Ind),   p.  43,  vol.27   (4  R 

RR). 

Issue  as  to  whether  employee 
knew  of  defect  in  appliance 
and  assumed  risk  could  only 
be  raised  by  special  plea. 
International  &  G.  N.  R.  Co. 

V,   Harris    (Tex.),   p.   317, 

vol.  25  (2  R  R  R). 

Knowledge  of  rules,  sufficiency 
of  evidence. 

Springs  v.  Southern  Ry.  Co. 
(N.    Car.),  p.  274,  vol.  26 
,    (3  RRR). 

Making  coupling  not  a  placing 
of  cars  in  train  within  mean- 
ing of  rule  forbidding  em- 
ployees to   place  cars  with 


defective  couplings  in  train. 
Southern  Pac.  Co.  v.  Winton 

(Tex.),  p.  358,  vol.  26  (3  R 

RR). 
Must  be  pleaded. 

Perez  v,    San  Antonio  &.  A. 

P.  Ry.  Co.    (Tex.),  p.  354, 

vol.  25  (2  R  R  R). 
Negligence  in  loading  logging 
train. 

Williams  v.  Northern  Lum- 
ber Co.    (Minn.),   p.    283, 

vol.  25  (2  RRR). 
Nonsuit. 
Roberts  v,  Albany  &  N.  Ry. 

Co.    (Ga.),  p.   349,  vol.  24 

(IRRR). 
No  recovery  for  injury  to  em- 
ployee     where      proximate 
cause   was   disobedience   to 
rule. 
Green  v,  Brainerd  &  N.  M. 

Ry.  Co.  (Minn.),  p.  87,  vol. 

27  (4RR  R). 

Of  employee  injured  at  night 
by  roof  of  oil-house  project- 
ing over  track,  question  for 

Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Darby  (Tex.),  p.  327,  vol. 
25  (2  RRR). 

Of  employee  sent  out  to  learn 
duties  of  conductor  of  street 
car. 
Ladd  V,    Brockton   St.  Ry. 

Co.  (Mass.),  p.  342,  vol.  24 

(1  RRR). 

Of  gatemen   in  standing  be- 
tween tracks. 
Tirrell  v.  New  York,  etc.,  R. 

Co.  (Mass. ) ,  p.  344,  vol.  24 

(IRRR). 

Of  injured  conductor  in  fail- 
ing to  see  that  brakeman 
went  ahead  to  signal  to  see 
whether  train  could  enter 
switch. 

Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v,  Pawkett 
(Tex.),  p.  185,  vol.  26  (3  R 
RR). 

Presumption  of  care  on  part 
of     employee    killed    while 
working  under  engine. 
Morbey    v,  Chicago  N.  W. 

Ry.  Co.  (Iowa),  p.  371,  vol. 

24  (1  R  R  R). 

Question  for  jury. 
Galveston,  H.   &  S.  A.  Ry. 
Co.  V,  Quay  (Tex.),  p.  349, 
vol.24  (IRRR). 
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Question  for  jury  in  action  for 
death  of  brakeman  caused  by 
derailment. 

Chicago    &    A.  Ry.    Co.    v. 
Baton  (IU.)>  p.  353,  vol.  24 
(IRRR). 
Question  for  jury  where  brake- 
man  was  injured  by  reason 
of  his  foot  slipping^  between 
ties  of  defective  track. 
Erie  R.  Co.  v.  Moore  (C.  C. 
A.),  p.     44,   vol.   25    (2  R 
RR). 
Question    for     jury    whether 
danger  was  so  imminent  as 
to  require  discontinuance  of 
work  where  promise  to  re- 
pair. 

Thacker  v,  Chicago,  I.  &  Iv 
Ry.  Co.  (Ind.),  p.  772,  vol. 
27  (4  R  R  R). 

Question  for  jury  whether  em- 
ployees in  charge  of  engine 
could  not  have  avoided  in- 
juring car  inspector  notwith- 
standing his  contributory 
negligence. 
L<ouisville  &  N.   R.   Co.    v. 

I^we  (Ky.),  p.  363,  vol.  24 

(IRRR). 

Question  for  jury  whether  in- 
jured employee  observed 
rule  requiring  him  to  have  his 
train  under  full  control  when 
entering  yard. 
Southern  Ry.  Co.  v,  Craig 
(C.  C.  A.),  p.  310,  vol.  25 
(2  R  R  R). 

Requested  instruction  properly 
refused  where  evidence  did 
not  show  that  conductor 
killed  in  derailment  could 
have  checked  speed  of  train 
sufiBciently. 
International  &  6.   N.  Ry. 

Co.   V,   Vinson   (Tex.),  p. 

372,  vol.  26  (3  R  R  R) . 

Right  of  brakeman  to  rely  on 
compliance  with  rule  requir- 
ing flags  and  torpedoes. 
Chicago  &    A.    Ry.  Co.    v. 
Eaton  (111.),  p.  353,  vol.  24 
(1  R  R  R). 

Right  of  defendant  to  special 
charge  in  action  for  injury 
to  employee. 
Gulf,  C.  &  S.  F.  Ry.   Co.  v. 

Mangham   (Tex.),    p.  193, 

vol.  26(3RRR). 

Right  to  assume  that  master 
has  performed  his  duty  with 


respect  to  duty  of  furnish- 
ing safe  place  to  work  and 
suitable  appliances. 
Smith  V.  Erie  R.  Co.  (N.  J.), 
p.  793,  vol.  27  (4  R  R  R). 
Right  to  continue  work  relying 
on  promise  to  repair. 
Taylor    v,    Nevada-Califor- 
nia-Oregon Ry.  Co.  (Nev.), 
p.  781,  vol.  27  (4  R  R  R). 
Right    to     rely    on     master's 
judgment  in   using  wooden 
fulcrum  in  repairing  engine. 
Louisville  &  N.   R.   Co.   v, 
Richardson  (Ky.),  p.   360, 
vol.24(lRR  R). 
Sufficiency    of    evidence     of 
freedom    from  contributory 
negligence  in  action  for  in- 
jury to  brakeman  sustained 
while  between  cars   repair- 
ing coupling. 

Bowes  V,  New  York,  N.  H. 
&  H.  R.  Co.  (Mass.),  p. 
292,  vol.  25  (2RRR). 

Switchman  mounting  moving 
train  in  yard. 
Kansas  City  S.  Ry.  Co.   v, 

Billingslea  (C.  C.   A.),   p. 

167,  vol.  28  (5  R  R  R). 

Trainman  injured  by  reason 
of  protruding  bolt  on  top 
of  car,  of  which  he  had  no 
knowledge,  was  not  guilty 
of  contributory  negligence. 
International  &  G.  N.  R.  Co. 

V,  Bayne  (Tex.),  p.     370, 

vol.25  (2RR  R). 

Undertaking    performance  of 
dangerous  work. 
Cogdell  V,  Southern  Ry.  Co. 

(N.  Car.),  p.  39,  vol.  27  (4 

RRR). 

Using  defective  engine  step, 
sufficiency  of  evidence. 
Kerrigan  v,   Chicago,  M.  & 
St.  P.  Ry.  Co.  (Minn.),  p. 
531,  vol.  27  (4  RRR). 

Using  "speeder"  on  track 
without  looking  out  for 
trains. 

Cleveland,  A.  &  C.  Ry.  Co. 
V,  Workman  (Ohio),  p. 
551,  vol.  27  (4  R  R  R). 

Where  a  conductor  is  injured 
in  a  collision  occurring  from 
delay  in  his  train  in  taking 
side  track,  an  expert  cann6t 
testify  as  to  precautions 
he  should  have  taken  under 
the  rules  for  his  protection. 


UA8TBR    A34D    SBRVAKT— 
Continued. 
over  objection  that  tbe  rules 
were  the  best  evidence. 
Missouri,  K.   &  T.   Ry.  Co. 
of      Texas      v.      Pawkett 
(Tei.l,  p.  18S,  vol.  26  (3  R. 
R  R). 
Court     may   instruct    that   Act 
of  Confers  of   March  2,  1893, 
relating     to    couptiags      on 
cars    of    carriers  engag-ed   in 
interstate     commerce   is     ap- 
plicable    although  it     la  not 
alleged      that      tbe    car     was 
used   in    interstate  commerce. 
Voelker    v.     Chicago,   M.    & 
St.    P.    Hj.    Co.    (Iowa),  p. 
509.  vol.  27(4R  RH). 
Custom  as  to  maaner  of   coup- 
ling   cars    immaterial   where 
absence  of  automatic  couplers. 
Voelker  v.  Chicago,  M.  &  St. 
P.   Hy.   Co.   (Iowa),   p.    S09, 
vol.  27  (4  R  R  R). 
Damagfts. 
Damages   recoverable     under 
statute  inlposing  penalty  for 
failure  to  pay  wages. 
St.  Louis,   I.    M.   &  S.  Ry. 
Co.  ».   Pickett    (Ark.),  p. 
569,   vol.27   (*RRR). 
Evidence     that    plaintiff  was 
Indebted  to  third  part  j  who 
threatened  to  report   the  in- 
debtedness to   the  company 
was  Inadmissible. 
Missouri,  K.  &  T,  Ry.  Co.  of 
Texas  v.  Bailej  (Tex,),   p. 
518,  vol.  27  (+R  RR). 
Excessive  verdict  for  death  of 
conductor. 

Southern   Ry.   Co.  v.  Craig 
(C.  CA.l.p.  310,  vol.    25 
(2  R  R  R). 
Excessive  verdict   for    injury 
to  engineer. 

St.  Louis  S.  W.  Ry.  Co.  v. 
Kelton  (Tex.),  p.  279,  vol. 
2S  (2  R  R  R). 
Measure  of  damages  for  per- 
sonal injuries  to  servant. 
Galveston,  etc.,  Ry.  Co.  v. 
Abbey   (Tex.),   p.    SO,  vol. 
27  (4  R  R  R). 
Measure   of  damages   for   re- 
fusal to  give  certificate   of 
admission  to  hospital  main- 
tained  by    contributions   of 

Illinois  Cent.  R.  Co.  v. 
Gheen  (Ky. ),  p.  402,  vol.  24 
(1  R  R  R). 


MASTBB    KSQ    8HRVAHT- 
Contintted. 

Mental  and  physical  suffering 
in  action  for  breach  of  con- 
tract   to     furnish     lailroad 
employee  medical  and  hos- 
pital    attention. 
Galveston,  H.   A   S.   A.  Ky. 
Co,  V.  Rubio  (Tex,),  p.  375, 
vol.  24  (1  R  R  R). 
Remote  damages  for  injuries 
to  sick  employee  resulting 
from    refusal    to    transport 
home,  where  breach  of  con- 
tract    to    furnish    medical 
attention. 

Galveston,  B.   &  S.  A.  Ky. 
Co.  V.  Rubio  (Tex,),p.3"i, 
vol.  24(1  RER). 
$16,(XX)    not    excessive  where 
engineer    thirty- five    yean 
old    sustained  loss  of  foot. 
Galveston,  etc.,    R.   Co.  v. 
Abbey  (Tex-),  p.  50,  vol.  27 
(4  R  R  R). 
Defective     trestles,     proximate 
cause  of  injury. 
Dolan  V.    Sierra  Ry.   Co.  of 
California     (Cal.),     p.    S75, 
vol.  25(2  RRR). 
Degree  of  care  required  ofmM- 
ter    for    servant's   protection. 
Choctaw,   O.   &   G.   R.   Co.  v. 
HoUoway   (C.    C.  A.),  p.  75, 
vol.  27  (4  R  R  R). 
Demand   by   assignee  of   clUm 
for    wages   not    a  compliance 
with  Indiana  statute  providinf 
for  monthly  payment  of  wages 
in  absence  of  written  contract. 
Chicago  4  S.   E.  Ry.  Co.  v. 
Glover  (Ind.),  p.  376,  vol.  36 
(3  R  R  R). 
Direction  of  verdict  for  defead- 
ant   not   warranted   in   action 
for  death  of  brakeman  caused 
by      mismatched       couplings. 
Southern  Pac.  Co.  v.  Wiotoo 
(Tex.),  p.  358,   vol.  26(3  RR 
R). 
Duties  and  Liabilities  of  Msi- 
t«r  to  Servant. 

Absence  of  evidence  of  negli- 
gence of  firemaa,  in  acUon 
for  injury  to  brakemancoDp- 
ling  cars. 

Zahn    V.    Milwaukee   A   S. 
Ry.    Co.     (Wis.),    p.   268, 
vol.  26  (3  R  R  R). 
Act  of  God  excusing  perfonn- 
ance  of  duty  to  servant. 
Southern  Pac.  Co.  v.  Schoer 
{C.  C.   A.),  p.  254,  vol.  26 
3  R  R  R). 
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Admissibility  of  evidence  of 
reconstruction  of  appliances 
in  action  for  death  of  ^- 
ployee. 
Choctaw,  O.  &  G.  R.  Co.   v, 

McDade  (C.  C.  A.),  p.  413, 

vol.  24  (1  R  R  R) . 
Admissibility  of  evidence  that 
plaintiff  complained  of  use 
of  road  engine  and  was 
promised  a  safer  engine,  in 
action  by  brakeman  for  in- 
juries alleged  to  have  been 
caused  by  being  compelled 
to  ride  on  pilot  of  road  en- 
gine, instead  of  switch  en- 
gine. 
Springs  v.  Southern  Ry.  Co. 

(N.    Car.),   p.  274,  vol.   26 

(3  R  R  R). 
After   discovering   deceased's 
peril,  in  action  for  injury  to 
employee  working  under  en- 
gine. 
Morbey  v.   Chicago  N.    W. 

Ry.   Co.    (Iowa),  p.    371, 

vol.  24  (1  R  R  R). 
Burden  of  proving  nonexist- 
ence of  written  contract 
under  Indiana  statute  pro- 
viding for  monthly  payment 
of  wages  in  absence  of  writ- 
ten contract. 
Chicago  &  S.  E.  Ry.  Co.  v. 

Glover  (Ind,),  p.  376,  vol. 

26(3RR  R). 
Care   due   employee   crossing 
track    at     public     crossing 
when  off  duty. 
Davis  V,   Atlanta  &    C.  A. 

ly.  Ry.  Co.  (S.  Car.),  p.  317, 

vol.  26  (3  R  R  R). 
Care  due  employee  rightfully 
on  track. 
St.  Louis  S.   W.  Ry.  Co.  v. 

Jacobson    (Tex.),    p.    301, 

vol.  25  (2  R  R  R). 

Care  due  from  railroad  com- 
pany to  one  acting  as  express 
messenger  and  also,  with  its 
knowledge  and  approval,  as 
its  baggageman. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Reasor  (Tex. ) ,  p. 

281,  vol.  26  (3  R  R  R). 

Care    required    in  furnishing 
appliances. 

LK>uisville  &  N.   R.  Co.    v. 

Richardson  (Ky.),  p.  360, 

vol.  24(1  RRR). 

Care  required  of  employee  on 

engine    after   discovering 


peril   of   employee  working 
under  another  engine. 
Morbey  v,    Chicago   N.  W. 

Ry.  Co.  (Iowa) ,  p.  371,  vol. 

24(1  RRR). 
Care   required  to  avoid  colli- 
sions between  trains. 
Southern  Ry.  Co.  v.   Craig 

(C.  C.  A.),  p.  310,  vol.  25 

(2  R  R  R). 
Care  required  to  avoid  colli- 
sions between  trains  as  af- 
fected by  rule  of  company 
regulating  movements  of 
trains. 
Southern  Ry.    Co.  v.  Craig 

(C.  C.  A.),  p.  310,  vol.  25 

(2  RRR). 
Complaint  alleged  that  em- 
ployee *'who  was  in  charge 
and  control  and  superintend- 
ence of  defendant's  engine  " 
negligently  moved  it,  injur- 
ing plaintiff,  alleged  charge 
of  engine,  and  was  not  de- 
murrable as  indefinite,  or  as 
attempting  to  join  two  causes 
of  action,  under  Ala.  Code, 
sec.  1749,  subdiv.  2,  giving 
an  employee  an  action  for 
damages  for  injury  from 
negligence  of  employee  hav- 
ing  superintendence 
intrusted  to  him,  and  subdi- 
vision giving  such  action  for 
negligence  of  employee  hav- 
ing control  of  an  engine. 
Birmingham    Southern     R. 

Co.   v»  Cuzzart  (Ala.),  p. 

312,  vol.  26  (3  RRR). 
Defect    in    machinery,    suffi- 
ciency of  allegation   where 
machine  is  in  possession  of 
defendant. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v. 

Haden  (Tex.),  p.  285,  vol. 

26  (3  RRR). 
Degree  of  care  in  furnishing 
safe  machinery. 
Gustafson  v,   Seattle  Trac- 
tion Co.  (Wash.),  p.  176, 

vol.  26  (3  R  R  R). 

Degree  of  care,  instruction. 
Dolan  V,  Sierra  Ry.  Co.    of 
California   (Cal.),   p.   875, 
vol.  25  (2  R  R  R). 

Degree  of  care  required  in 
inspecting  cars  and  appli- 
ances. 

Southern  Pac.  Co.  v,  Win- 
ton  (Tex.),  p.  358,  vol.  26 
(3  R  R  R). 
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Degree    of    care    required    of 
railroad  company  in  employ- 
ing engineers. 
Southern  Pac.  Co.  v.  Hunts- 
man (C.  C.  A. ) ,  p.  203,  vol. 

28(SRRR). 
Duty  to  employee  with  respect 
to  roadbed. 
Smith  V.  Erie  K.  Co.  (N.  J.), 

p.  793,  vol.  27  (4  R  R  R). 
Duty  to  furnish  and  inspect  ap- 
pliances     a     nonassignable 
one. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

V,  Kingscott  (Kan.),  p.  528, 

vol.  27  (4  R  R  R). 
Budge    V.  Morgan's  L.  A  T. 

R.  &  S.  S.  Co.   (La.),  p. 

440,  vol.  27  (4  R  R  R). 
Duty  to  furnish  food,  shelter 
and    transportation  to  em- 
ployee working  away  from 
home. 
King   V.  Interstate    Consol. 

St.  Ry.   Co.  (R.  I.),  p.  520, 

vol.  27  (4  R  R  R). 
Morrison    v.    Interstate 

Consol.  St.  Ry.  Co.  (R.  I.), 

p.  520,   vol.  27  (4  R  R  R). 
Duty  to  furnish   safe  place  to 
work  and  appliances  a  non- 
assignable one. 
Smith  V.  Erie  R.  Co.  (N.  J.), 

p.  793,  vol.  27(4RRR). 
Duty  to  furnish  safe  place  to 
work,  degree  of  care. 
Southern  Indiana  Ry.  Co.  v. 

Moore   (Ind.),  p.  251,  vol. 

26  (3  R  R  R). 
Duty    to    furnish  safe    track, 
nonassignable. 
Chicago  &   A.    Ry.    Co.    v, 

Eaton  (111.),  p.  353,  vol.  24 

(IRRR). 
Duty  to  furnish  suitable  ma- 
chinery, instruction. 
Dolan  V,  Sierra  Ry.  Co.  of 

California   (Cal.),  p.   875, 

vol.25  (2RRR). 
Duty  to  give  signals  to  warn 
car  inspector  of  approach  of 
engine. 
Louisville    A  N.   R.  Co.   v, 

Lowe  (Ky.),  p.  363,  vol.  24 

(iRRR.) 
Duty  to  inspect  appliances. 
Budge  V.  Morgan's  L.  &  T. 

R.  &  S.  S.  Co.  (La.),  p.  440, 

vol.  27  (4  R  R  R). 

Duty  to  inspect  cars. 
Texas  &  P.  Ry.  Co.  v,  Allen 
(C.  C.  A.),p.  37,  vol.  27  (4 
RRR). 


Duty  to  inspect  foreign  cars. 
Budge  V,  Morgan  *s  L.  &  T. 

R.  &  S.  S.  Co.  (La.),  p.  440, 

vol.  27  (4  R  R  R). 
Duty  to  keep  lookout  to    pre- 
vent injuring  car  inspector 
working  in  woodyard. 
Louisville  &  N.   R.   Co.  v. 

Lowe  (Ky. ) ,  p.  363,  vol.  24 

(IRRR). 
Duty  to  light   excavation  by 
reason  of  which  employee,  in 
going  at  night  to  his  engine, 
was  injured. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.  Johnson  (Tex.), 

p.  178,  vol.  26  (3  R  R  R). 
Duty  to  warn  and  instruct  serv- 
ant. 
Proffitt  V.  Missouri,  K.  &  T. 

Ry.  Co.  of  Texas  (Tex.),  p. 

196,  vol.  28  (5  RRR). 
Evidence  of  condition  of  car 
after  accident,  in  action  for 
injury  to  employee  riding  on 
defective  hand  car. 
Weldon  v.  Omaha,  K.  C.  &  E. 

Ry.  Co.  (Mo.),  p.  244,  vol. 

26  (3  R  R  R). 
Evidence  of  custom  to  stop  de- 
tached portions  of  train,  in 
action  for  death  of  brakeman. 
Pearl  v.  Omaha  &  St.  L.  R. 

Co.  (Iowa),  p.  598,  vol.  24 

(1  R  R  R). 
Evidence  of  prior  possibilities 
of  similar  accidents  from 
same  cause,  in  action  for  in- 
juries sustained  by  employee 
while  attempting  to  set  brake 
on  logging  train. 
Bowers  v.  Star  Logging  A 

Lumber  Co.  (Ore. ),  p.  300, 

vol.  26  (3  R  R  R). 
Evidence  of  rule  requiring 
conductors  to  take  precau- 
tions to  avoid  injuring  em- 
ployees, in  action  for  death 
of  brakeman  caused  by  fail- 
ure of  conductor  to  stop 
detached  portions  of  train 
while  car  is  being  set  out. 
Pearl  v.  Omaha  &  St.  L.  R. 

Co.  (Iowa),  p.  598,  vol.  24 

(1  R  R  R). 

Failure  of  foreman  to  give 
signal  to  stop  at  proper  place* 
sufficiency  of  evidence  in  ac- 
tion for  injury  to  section  man 
riding  on  hand  car. 
Haworth    v,     Kansas     City 

Southern  Ry.  Co.  (Mo.),  p. 

235,  vol.  26  (3  RRR). 
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Failure  to  equip  cars  with  brake 
beams  hung*  high  enough  to 
pass  over  a  brakeman  lying 
on  the  ground  was  not  negli- 
gence. 

Texas  Cent.  R.  Co.  v.  Wal- 
ler (Tex.),  p.  84,  vol.  27  (4 
RRR). 
Fall  and  injury  of  trainmen 
caused  by  protruding  bolt  on 
top  of  car. 

International  &  G.  N.  R.  Co. 
V.  Bayne   (Tex.),  p.   370, 
vol.  25  (2  RRR). 
Ig'norant  of  condition  of  brake- 
men  responsible  for  accident 
did   not    relieve    defendant 
from  liability  for  its  failure 
to  have  track  in   safe  condi- 
tion. 

St.  I>>uis  S.  W.  Ry.   Co.   v. 
Kelton  (Tex.),  p.  279,  vol. 

25  (2  RRR). 

Indiana  statute  providing  for 
monthly  payment  of  wages 
in  absence  of  written  con- 
tract must  be  strictly  con- 
strued. 

Chicago  &  8.  E.  Ry.   Co.   v. 
Glover  (Ind.),  p.  376,   vol. 

26  (3  RRR). 

Injury  to  section  man  running 
hand  car  at  dangerous  rate 
of  speed,  sufficiency  of  evi- 
dence. 
Ha  worth    v.    Kansas     City 

Southern   Ry.    Co.    (Mo.), 

p.  235,  vol.  26  (3  R  R  R). 
Inspection  of  appliances. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

V,    Kingscott    (Kan.),    p. 

528,  vol.  27  (4  R  R  R). 
Inspection  of  machinery,  suffi- 
ciency of  evidence  of    due 
care. 
Gulf,  C.  &  S.  F.  Ry.   Co.    v, 

Haden  (Tex.)i  p.  285,   vol. 

26  (3  R  R  R). 
Instruction  as  to  care  due  em- 
ployee on    track    after   dis- 
covery of  peril. 
St.  lyouis  S.  W.   Ry.   Co.   v, 

Jacobson  (Tex.),     p.    301, 

vol.  25  (2  RRR). 

Instruction  as  to  negligence 
erroneous  for  assuming  that 
plaintiff  was  in  a  perilous 
position,  in  action  for  injury 
to  servant  caused  by  propel- 
ling locomotive  against  car 
in  which  he  was  riding. 
St.  Louis  S.  W.    Ry.  Co.  of 
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Texas  v,  Sibley  (Tex.),  p. 
292,  vol.  26  (3  R  R  R) . 

Liability  for  failure  to  inspect 
cars  as  affected  by  existence 
of  rule  requiring  inspection. 
Southern  Pac.  Co.  v,  Winton 

(Tex.),  p.  358.  vol.26  (3  R 

R  R). 

Liability  for  injury  to  employee 
waiting  to  be  assigned  work. 
Reed  V.  Missouri,  K.   &  T. 

Ry.  Co.  (Mo.),  p.  262,  vol. 

26  (3  R  R  R). 

Liability  for  injury  to  hand 
caused  by  negligence  of  fore- 
man in  detaching  brace  from 
building  with  rope. 
Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v,  Walden  (Tex.), 
p.  294,  vol.  25  (2  R  R  R). 

Liability  for  injury  to  servant 
resulting  from  negligence  in 
fastening  derrick  chain  in 
removing  wreck. 
Reed  V.  Missouri,  K.  &  T. 
Ry.  Co.  (Mo.),  p.  262,  vol. 
26  (3RR  R). 

Liability    for    negligence    of 

employee  in  running  against 

person  standing  near  depot. 

Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  z^.  Edwards  (Tex.), 

p.  430,  vol.  25  (2  RRR). 

Liability  for  negligence  of 
employee  running  car  for 
his  private  use  causing  in- 
jury to  employee  in  a  colli- 
sion between  hand  car  and 
other  vehicle. 
International  &  G.  N.  R.  Co. 

V.  Branch   (Tex.),  p.   230, 

vol.  26  (3  R  R  R). 

Liability    for    negligence    of 
trackmen  in  failing  to    in- 
spect and  repair  tracks. 
Smith  V.  Erie  R.  Co.  (N.  J.), 
p.  793,  vol.  27  (4  R  R  R). 

Liability  for  refusal  to  give 
certificate  of  admission  to 
hospital  maintained  by  con- 
tributions of  employees. 
Illinois  Cent.  R.  Co.  v, 
Gheen  (Ky.),  p.  402,  vol.  24 
(1  R  R  R). 

Liability  when  ordinary  care 

in  construction  and  repair  of 

trestles  is  used. 

Dolan  V,  Sierra  Ry.    Co.  of 

California  (Cal.),    p.    875, 

vol.  25  (2  R  R  R). 
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Master  liable  for  injury  caused 
by  concurring  neglig-ence  of 
himself  and  third  party. 
Choctaw,  O.  &  G.  R.  Co.   v. 

Holloway  (C.  C.  A.),  p.  75, 

vol.  27  (4  R  R  R^ 
Master  not    liable    for    mere 
error  in  judgment  in  furnish- 
infif  appliances. 
O'Neill  V,  Chicago,  R.    I.  & 

P.  R.    Co.   (Neb.),  p.   642, 

vol.  28  (5  R  R  R). 
Measure  of  damages  for  refusal 
to  give  certificate  of  admis- 
sions to  hospital  maintained 
by  contributions  of  em- 
ployee. 
Illinois    Cent.     R.    Co.     v, 

Gheen(Ky.),  p.   402,  vol. 

24  (1  R  R  R). 
Mental  and  physical  suffering, 
in  action  for  breach  of  con- 
tract to  furnish  railroad  em- 
ployee medical  and  hospital 
attention. 
Galveston,  H.  A  S.  A.   Ry. 

Co.  V.  Rubio  (Tex.),  p. 375, 

vol.  24  (1  R  R  R). 

Negligence  in  detaching  tender 
from  engine  where  fireman 
was  injured,  while  cleaning 
engine  in  roundhouse,  by  fall 
into  pit. 

Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Quay  (Tex.),  p. 
349,  vol.  24(1  RRR). 

Negligence  in  failing  to  dis- 
cover defect  in  automatic 
coupler. 

>Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Sherwood  (Tex.),  p. 
564,  vol.27  (4  RRR). 

Negligence  in  failing  to  guard 
excavation,  instruction. 
Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v,  Johnson    (Tex.)t 
p.  178,  vol.  26  (3  R  R  R). 

Negligence  in  failing  to  pro- 
vide brakes. 
Choctaw,  O.  &  G.  R.  Co.   v. 

Holloway  (C.  C.  A.),  p.  75, 

vol.  27  (4  R  R  R). 

Negligence  in  leaving  car  too 
near  switch,  insufficiency  of 
evidence  in  action  for  injury 
to  employee  sustained  while 
climbing  side  of  moving  car, 
in  yard. 
Bence  v.  New  York,  N.  H.  & 

H.  R.    R.   (Mass.),   p.  295, 

vol.  26  (3  R  R  R). 
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Negligence     in     maintaining 
water  spout  in  proximity  to 
Topf  of  passing  car. 
Choctaw,  O.  &  G.  R.  Co.  v. 

McDade  (C.  C.  A.),  p.  413, 

vol.  24  (1  R  R  R). 
Negligence  in  operating    en- 
gine on  switch  track. 
Jensen  v.  Omaha  A  St.  L.  R. 

Co.  (Iowa),  p.  46,  vol.  27 

(4RR  R). 
Negligence  in  using  wooden 
fulcrum  in  repairing  engine. 
IvOttisville  A  N.    R.  Co.   v. 

Richardson  (Ky.),  p.  360, 

vol.24  (1  RRR). 
Negligence  of  engineer  after 
discovery  of  deoedent^s  peril, 
erroneous  instruction. 
Louisville  &  N.  R.    Co.  v. 

Banks  (Ala.),  p.  359,  vol. 

25  (2  R  R  R). 

Negligence    of    engineer    in 
backing  train  while  brake- 
man  was  coupling  cars. 
Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  p.  321,  vol.25 
(2RRR). 

Negligence  of  engineer  was  a 
question     for   the   jury    in 
action  for  death  of  employee 
killed  on  track. 
Louisville  A  N.  R.  Co.  v. 

Banks  (Ala.),  p.  359,  vol. 

25  (2  R  R  R). 

Negligence  of  superior  serv- 
ant. 

Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  p.  321,  vol.  25 
(2  R  R  R). 

Negligence  per  se  of  master 
where  engineer  and  fireman 
ascending  mountain  are 
killed  by  descending  train 
crashing  into  theirs. 
Price  V,  Lehigh  Val.  R.  Co. 
(Pa,),  p.  319,  vol.  25  (2R  R 

R). 
Yoxheimer  v,  Lehigh  Val.  R. 
Co.   (Pa.),    p.  319,  vol.  25 
(2  R  R  R). 

Negligence,      pleading     and 
proof  where  employee  was 
injured  on  track. 
Dickson  v,   St.  Louis  A  K. 

R.  Co.   (Mo.),  p.  515,  vol. 

25  (2  R  R  R). 

Negligence,  question  for  jury. 
Galveston,  H.  A  S.  A.  Ry. 
Co.  V.  Quay  (Tex.),  p.  349, 
vol.  24  (1  R  R  R). 
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Negligence,  question  for  jury 
in  action  for  death  of  brake- 
man  in  a  derailment. 
Chicago  &    A.   Ry.    Co.   v. 
Eaton  (111.),  p.  353,  vol,  24 
(IRRR). 
Negligence,  question  for  jury, 
in  action  for  injury  to  brake- 
man  resulting  from  fall  from 
top  of  car  caused  by  breaking 
of  running  t>oard. 
Mexican  Cent.  Ry.  Co.,  Lim- 
ited, V.  Townsend    (C.  C. 
A.),  p.  306,  vol.  26   (3RR 

R). 
Negligence,  question  for  jury 
where  brakeman  was  injured 
by  reason  of  his  foot  slip- 
ping between  ties  in  defect- 
ive track. 
Erie  R.  Co.  v.  Moore  (C.  C. 

A.),  p.  44,  vol.  25  (2  R  R  R). 
Negligence,  question  for  jury 
where  employee  working 
under  engine  was  killed  by 
reason  of  another  engine 
being  run  against  it. 
Morbey  v»    Chicago  N.  W. 

Ry.  Co.  (Iowa),  p.  371,  vol. 

24  (IRRR). 
No  duty  to  warn  experienced 
employee  of  danger  of  being 
struck  by  car    in    crowded 
yard. 
Bence  v.  New  York,  N.  H.  8l 

H.  R.  R.   (Mass.),  p.  295, 

vol.  26  (3  R  R  R). 

Nonassignable  duties,  instruc- 
tion. 
Dolan  V,  Sierra  Ry.  Co.  of 

California  (Cal.),  p.    875, 

vol.  25  (2  R  R  R). 

Opinion  of  employees  as  to 
sufficiency  of  light  at  exca- 
vation by  reason  of  which 
employee  was  injured. 
Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v,  Johnson  (Tex.), 
p.  178,   vol.  26  (3  RRR). 

Peremptory  instruction  that 
foreman  was  free  from  neg- 
ligence in  failing  to  give 
customary  signal  to  stop 
hand  car  properly  refused, 
in  action  for  injury  to  sec- 
tion hand. 

Haworth  v,  Kansas  City 
Southern  Ry.  Co.  (Mo.), 
p.  235,  vol.  26  (3  RRR). 

Proximate  cause  of  injury  to 
section  hand  removing 
wreck,    where    injury    was 


inflicted  by  flying  fragment 
of  car,   and    derrick    chain 
had    been    improperly  fas- 
tened. 
Reed  v,  Missouri,  K.   &   T. 

Ry.  Co.  (Mo.),  p.  262,  vol. 

26  (3  R  R  R). 
Proximate  cause  of  injury 
where  trainman  on  top  of 
car  lost  his  balance  by  sud- 
den movement  of  train  and 
struck  his  foot  against  pro- 
truding bolt. 
International  &  G.  N.  R.  Co. 

V.   Bayne  (Tex.),  p.   370, 

vol.25  (2  RRR). 
Question  for  jury  whether  de- 
railment    was    caused     by 
defective  rail  or  obstruction 
merely. 
Peters    v,     McKay    &    Co. 

(Cal.),  p.  173,  vol.26  (3R 

RR). 
Question  for  jury  whether  em- 
ployees in  charge  of  engine 
could  not  have  avoided  in- 
juring car  inspector  even  if 
he  W9.S  guilty  of  contribu- 
tory negligence. 
LiOuisvSle  &  N.   R.   Co.   v, 

Lowe  (Ky.),  p.  363,  vol.  24 

(IRRR). 
Question  for  jury  whether  fail- 
ure of  foreman  in  charge  of 
section  crew  to  give  custo- 
mary signal  to  stop  hand  car 
was  negligence. 
Haworth    v,     Kansas    City 

Southern  Ry.  Co.  (Mo.),  p. 

235,  vol.  26  (3  R  R  R). 
Question    for     jury    whether 
hand  car   was    overcrowded 
in   action  for  injury  to  sec- 
tion man. 
Haworth     v,    Kansas    City 

Southern  Ry.   Co.    (Mo.), 

p.  235,  vol.  26  (3  R  RR). 
Remote  damages  for  injuries 
to  sick  employee  resulting 
from  refusal  to  transport 
home,  where  breach  of  con- 
tract to  furnish  medical 
attention. 
Galveston,  H.  &  S.  A.  Ry. 

Co.  V.  Rubio  (Tex.),  p.  375, 

vol.  24  (1  R  R  R). 
Rules  requiring  flags  and  tor- 
pedoes as  evidence  of  their 
necessity,  in  action  for  death 
of  brakeman  in  a  derailment. 
Chicago  &   A.    Ry.   Co.   v. 

Eaton  (111.),  p.  353,  vol.  24 

(1  R  R  R). 
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Scope  of  employment  where 
brakeman,  in  leaving*  a  sa- 
loon to  board  train «  ran 
against  person  standing 
near  depot  and  pushed  him 
under  car. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Edwards  (Tez.), 

p.  430,  vol.  25  (2  R  R  R). 
Sufficiency  of  complaint  in 
action  for  injuries  to  em- 
ployee exposed  to  extreme 
cold  while  employed  to 
remove  snow  from  defend- 
ant's track. 
Carll  V.   Interstate  Consol. 

St.  Ry.  Co.  (R.  I.)»   p'  308, 

vol.  25(2  RRR). 
Sufficiency     of    evidence    of 
defect    in  rail    where    em- 
ployee was  injured  by  reason 
of  derailment. 
Peters    v,   McKay   ft    Co. 

(Cal.),  p.  173,  vol.  26  (3  R 

RR). 
Sufficiency  of  evidence  of  ex- 
istence of  custom    to    stop 
engfine  when    brfikeman  is 
coupling  cars. 
Schus    V,    Powers-Simpson 

Co.  (Minn.),  p.  420,  vol.  24 

(IRRR). 
Sufficiency  of  evidence  of  neg- 
ligence. 
Central  of  Georgia  Ry.  Co. 

V,   Austin    (6a.)  I    P*  14S, 

vol.  26  (3  RRR). 
Sufficiency  of  evidence  of  neg- 
ligence   in   construction  of 
bridge. 
Miller  v.  Great  Northern  Ry. 

Co.  (Minn.),  p.  371,  vol.  26 

(3  R  R  R). 
Sufficiency  of  evidence  that 
injury  to  employee  was 
caused  by  failure  to  have 
sufficient  hands  to  lower  the 
gins  of  pile  driver. 
Gustafson  v,  Seattle  Trac- 
tion Co.    (Wash.),  p.   176, 

vol.  26  (3  R  R  R). 

Sufficiency    of  evidence    that 
water  spout  was  proximate 
cause  of  death  of  brakeman 
on  roof  of  car. 
Choctaw,  O.  &  G.  R.  Co.  v* 

McDade  (C.  C.  A.),  p.  413, 

vol.  24(1  RRR). 

Sufficiency  of  evidence  to  show 
negligence  in  conductor  sig*- 
naling  engineer  to  move 
train  without  warning  plain - 
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tiff,  in  action   for  injury  to 
brakeman  between  cars    r^ 
pairing  coupling*. 
Bowes   V,  New   York,  N.  H. 
&  H.    R.  Co.,  (Mass.),  p. 

292,  vol.  25  (2  R  R  R). 
Sufficiency  of  evidence  to  show 

neg-lii^ence  in  furnishing^  ma- 
chinery. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v. 

Haden  (Tex.),  p.  285,  vol. 

26  (3  R  R  R). 
Sufficiency  of  evidence  to  show 
that  brakeman  would  not 
have  been  killed  had  rule 
requiring  flagfs  and  torpe- 
does been  observed. 
Chicag'o    ft  A.    Ry.  Co.    v. 

Eaton  (111.),  p.  353,  vol.  24 

(IRRR). 
Sufficiency  of  evidence  to  sus- 
tain finding  that  defendant 
was  negligrent  for  having: 
failed  to  properly  instruct 
and  warn  employee  injured 
by  reason  of  brake  on  lo£f- 
gring  train  becoming  loose. 
Bowers  v.  Star  Logrg^og  ft 

Lumber  Co.  (Ore.),  p.  300, 

vol.  26  (3  R  R  R). 
That  the  practice  of  cutting 
off  engine  while  train  was 
in  motion  was  unusual  on 
their  roads  did  not  show 
negligence  in  injuring 
brakeman  uncoupling  mov- 
ing cars. 
Gorman    v.  Minneapolis    ft 

St.   L.  Ry.   Co.   (Iowa) ,  p. 

293,  vol.  26  (3  R  R  R). 

Though  courts  can  presume 
that  foreig^n  law  with  .re- 
spect to  payment  of  wages 
of  discharged  employee  are 
the  same  as  its  own,  they 
cannot  presume  that  foreign 
laws  impose  a  certain  pen- 
alty. 
I>>ui8iana  &  N.   W.  Ry.   Co. 

V.   Phelps   (Ark.),  p.  379, 

vol.  26  (3  R  R  R). 

Under  allegation  that  company 
had  neg'ligently  allowed 
handhold  to  become  defect- 
ive and  insecurely  fastened 
to  car,  evidence  was  admissi- 
ble that  wood  in  which  end 
of  handhold  was  embedded 
was  not  sound, 
Galveston,   H.  ft  S.  A.   Ry. 

Co.  V,  Jones  (Tex.),  p.  247, 

vol.  26  (3  R  R  R). 
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When  evidence  of  defendant's 
failure  to  use  ordinary  care 
is  sufficient  to  go  to  the  jury. 
Dolan   V.    Sierra    Ry.  Co.  of 

California   (Cal.),    p.    875, 

vol.  25  (2  R  R  R). 
Where  complaint  against  mas- 
ter alleged  that  ''coupling 
pin  was  thrown'  with  great 
force  into  plaintiff's  face, 
striking  him  near  his  eyes, 
whereby  serious  injury  was 
inflicted  on  plaintiff,  his 
right  eye  being  permanently 
impaired,  disfigured,  and 
injured  and  from  which 
plaintiff  has  suffered  great 
mental  and  physical  pain 
and  anguish,"  the  clause 
''and  from  which  plaintiff 
has  suffered"  etc.,  referred 
back  to  averment  as  to  pin 
striking  him  ;  and  plaintiff's 
testimony  that  from  his  blow 
he  suffered  pain  was  compe- 
tent. 
Birmingham   Southern    Ry. 

Co.   V,    Cuzzart  (Ala.),  p. 

312,  vol.  26(3  RRR). 
Whether     mismatched     coup- 
lings    proximate    cause    of 
death  of  brakeman. 
Southern  Pac.  Co.  v,  Winton 

(Tex.),  p.  358,  vol.  26  (3  R 

R  R^. 
Whether  negligence  in  failing 
to  provide  safe  place  to  work 
where  proximity  of  mail  train 
caused  injury  to  fireman. 
Kenney  v.  Meddaugh  (C.  C. 

A.),  p.  226,  vol.  28  (5  R  R  R) . 
Whether  railroad  fireman,  at 
the  time  of  an  accident  at  a 
public  crossing,  was  in  active 
employ  of  company,  or  mem- 
ber of  the  public,  was  a 
question  for  the  jury. 
Davis   V.  Atlanta  &  C.  A.  ly. 

Ry.   Co.    (S.   Car.),  p.  317, 

vol.  26  (3  R  R  R). 

Duty  of  fireman  on  train  ap- 
proaching station  to  look  out 
for  other  train. 

Misspuri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Williams  (Tex.), 
p.  519,  vol.  27  (4  R  R  R). 

Effect  of    subsequent    payment 
under  statute  imposing  penalty 
for  failure  to  pay  wages. 
St.  lyouis,  I.  M.  &  S.  Ry.  Co.  v. 

Pickett  (Ark.),  p.  569,  vol.  27 

(4  R  R  R). 
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Krroneous  instruction  throwing 
burden  of  proof  on  plaintiff  as 
to  whether  proper  signals  were 
given,  in  action  for  death  of 
switchman  caused  by  negli- 
gence in  giving  kick  signal. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hill  (Tex.),  p.  1,  vol.  28  (5  R 

RR). 

Error    in    directing  verdict  for 
defendant      in     action       for 
injury  to  employee. 
Wallace  v.  Ceptral  of  Georgia 

Ry.  Co.  (Ga.),  p.  591,  vol.  27 

(4  R  R  R). 

Evidence. 

Admissibility  of  evidence  to 
show  that  employee  respon- 
sible for  accident  looked  bad 
and  worried  before  he  started 
on  trip. 
St.  Ivouis  S.  W.  Ry.  Co.  v. 

Kelton  (Tex.),  p.  279,  vol. 

25(2  RRR). 

Admissibility  of  evidence  to 
show  that  other  railroads 
used  slag  for  ballast,  in 
action  for  injuries  to  flag- 
man. 
Southern  Ry.  Co.  v,  McLel- 

lan  (Miss.),  p.  559,  vol.  28 

(5R  R  R). 

Admissibility  of  testimony  of 
witness  that  he  had  exam- 
ined car,  where  it  was  not 
shown  how  he  learned  the 
identity  of  car,  in  action  for 
injury  to  employee  from  de- 
fective handhold. 
Galveston,  H.  &  S.  A.  Ry. 

Co.  V.  Jones  (Tex.),  p.  247, 

vol.  26  (3  R  R  R). 

Admissibility  of  testimony 
that  engineer  told  brakeman 
to  hurry  up  and  get  switch 
over  as  soon  as  possible,  in 
action  for  injury  to  brake- 
man  caused  by  his  foot  slip- 
ping between  ties  in  defective 
track. 

Erie  R.  Co.  v.  Moore  (C. 
C.  A.),  p.  44,  vol.  25  (2  R 
RR). 

Car  inspectors  not  experts  not 
qualified  to  give  their  opin- 
ion as  to  proper  manner  of 
running  cars. 
Budget/.  Morgan's  ly.  &  T. 

R.  &  S.  S.  Co,  (La.),  p.  440, 

vol.  27  (4  R  R  R). 
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Cac  inspectors  without  scien- 
tific knowledge  and  without 
practical  experience  in  hand- 
ling* and  moving  cars  not 
qualified  as  experts  in  the 
matter  of  the  causes  which 
may  operate  to  derail  a  car 
or  prevent  its  tracks  from 
working  properly. 
Budge  V.  Morgan's  L.  &  T. 

R.  &  S.  S.  Co.  (lya),  p.  440, 

vol.  27(4  R  R  R). 
Declaration  of  engineer  acting 
in  sport  as  res  gestae  in 
action  for  injuries  to  child 
.  frightened  by  blowing  off 
steam. 
Alsever    v*    Minneapolis   & 

St.  L.  R.  Co.  (Iowa),  p.  587, 

vol.  24  (1  R  R  R). 
Declaration  of  engineer  ad- 
missible against  himself  and 
not  against  master  where 
they  have  been  joined  as  de- 
fendant in  action  for  death 
resulting  from  negligence  of 
servant. 
Cincinnati,  etc.,  Ry.  Co.  v. 

Cook  (Ky.),  p.  321,  vol.  25 

(2  R  R  R). 
Declarations   of   injured    em- 
ployee. 
Southern  Ry.  Co.  v.  McLel- 

lan  (Miss.),  p.  559,  vol.  28 

(5  R  R  R). 
Declarations  of  injured  parly. 
Atchison,  etc.,   Ry.   Co.    v, 

Logan  (Kan.),  p.  639,  vol. 

28  (5  R  R  R). 
Declarations   of  motorman  as 
res  gestae  in  action  for  death 
of  child. 
Sample    v.     Consolidated 

Light  &  Ry.  Co.  (W.  Va.), 

p.  380,  vol.  24  (1  R  R  R). 

Employees  as  witnesses. 
Chicago    City    Ry.    Co.  *  v, 
Tuohy  (111.),  p.  1,  vol.  27 
(4RRR). 

Error  in  refusing  to  permit 
defendant  to  show  that  no 
accidents  had  ever  happened 
before  at  place  where  flag- 
man stumbled  on  slag  bal- 
last and  was  injured. 
Southern  Ry.  Co.  v.  McLel- 
lan  (Miss.),  p.  559,  vol.  28 
(5  R  R  R). 

Evidence  as  to  subsequent 
alterations,  in  action  for 
injury  to  employee  caused  by 


roof  of  company's  oil-house 
projecting  over  track. 
Gulf,  C.  &  S.  F.  Ry.  Co.  vt 

Darby  (Tex.),  p.  327,  vol. 

25  (2  R  R  R). 
Evidence  as  to  who  sent  "hos- 
tler" out  admissible  as  res 
gestae  in  action  for  injury 
to  car  repairer,  at  work 
under  car,  caused  by  colli- 
sion between  such  car  and 
engine  in  charge  of  inexpe* 
rienced  hostler. 
Chicago  Terminal  Transfer 

R.  Co.  V.  Stone   (C.C.  A.), 

p.  243,  vol.28  (5RRR). 

Evidence  of  advances  to  in- 
jured employee  by  his  attor- 
neys, inadmissible. 
Missouri,  K.  &   T.   Ry.  Co. 
of  Texas  v.  Bailey  (Tex.), 
p.  518,  vol.  27  (4  R  R  R). 

Evidence  of  in  jured  employee's 
consultation  with  his  attor- 
neys, not  admissible. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas 2/.  Bailey  (Tex.),  p. 

518,  vol,  27  (4R  R  R). 

Evidence  to  show  that  brake* 
man  causing  accident  re- 
quested superior  to  allow 
him  to  lie  off  and  rest  instead 
of  starting  on  trip. 
St,  Louis  S.   W.  Ry.  Co.   v, 

Kelton  (Tex.),  p.  279,  vol. 

25  (2  R  R  R). 

Expert  testimony  as  to  possi- 
ble  cause    of   accident,     in 
action  for  death  of  employee 
killed  on  track. 
Louiaville  &  N.   R.  Co.    v. 

Banks  (Ala.),  p.  359,  vol. 

25(2RR  R). 

Harmless  error  in  permitting 
brakeman  to  give  his  opinion 
as  to  speed  of  train  at  time 
of  derailment,  in  action  for 
death  of  conductor. 
International  A  G.  N.  Ry. 

Co.  V.   Vinson  (Tex.),    p. 

372,  vol.  26  (3  R  R  R). 

Harmless  error  in  permitting 
testimony  of  engineer  that 
it  was  common  for  him  to 
receive  orders  to  look  out  for 
broken  rails,  in  action  for 
injury  to  employee. 
Mexican  Cent.  Ry.    Co.   v. 

Wilder  (C.  C.  A.),  p.  493* 

vol.  26  (3  R  R  R). 
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Injured  employee's  pecuniary 
condition. 
Southern  Ry.  Co.   v,  McL,el- 

lan   (Miss.),  p.  559,  vol.  28 

(5RRR). 
Opinion  evidence  as  to  compe- 
tency of  engineer. 
Hicks  V*  Southern    Ry.   Co. 

(S.  Car.),  p.  540,  vol.  27  (4 

RRR). 
Photographs  of  wreck  in  which 
fireman  was  injured. 
Southern  Pac.  Co.  v*  Hunts- 
man   (C.  C.    A.),  p.    203, 

vol.  28  (5  RRR). 
Presumption     that      railroad 
company  has  no  desire    to 
subject  their   employees   to 
unnecessary  risks. 
Budge  V.  Morgan's  L.  &  T. 

R.  &  S.   S.  Co.    (La.),  p. 

440,  vol.  27  (4  R  R  R). 

Testimony  of  engineer  as  to 
whether  his  engine  was 
properly  managed  when  an 
employee  was  killed  on  track. 
Louisville  Sl  N.   R.   Co.   v. 

Banks  (Ala.),  p.  359,  vol. 

25(2R  R  R). 

Failure  to  stop  train  after  dis- 
covering section  hand's  dan- 
ger from  train. 

Kelley  v,  Chicago,  B.  &  Q.  R. 
Co.  (Iowa),  p.  634,  vol.  28 
(5R  RR). 

Germane  amendment  to  petition, 
in  action  for  injury  to  fireman 
by  reason  of  locomotive  run- 
ning into  obstruction,  under 
statutes  of  Virginia. 
Louisville  &  N.  R.  Co.  v.  Poin- 
ter (Ky.),  p.  181,  vol.  28(5 
RR  R). 

Hostler  taking  yard  master  to 
dinner  on  engine,  acting  with- 
in scope  of  employment. 
Jensen  v,  Omaha  &  St.  L.  R. 

Co.  (Iowa),  p.  46,  vol.  27  (4  R 

R  R). 

In  action  by  fireman  for  inju- 
ries sustained  in  collision,  divi- 
sian  superintendent  and 
division  train  dispatcher  were 
properly  joined  as  parties  with 
the  railroad  company. 
Howe    V,   Northern  Pac.   Ry. 

Co.    (Wash.),  p.   624,  vol.  28 

(5  RRR). 

Instruction  erroneous  for  allow- 
ing jury  to  consider  the  con- 
tinuing   of   his    work   by    an 


MASTER    AND    SERVANT— 
Continued. 

employee  working  near  track  as 
evidence  that  he  was  engrossed 
in  it,  and,  on.  that  account, 
oblivious  of  approach  of  en- 
gine. 
Smith  V,  Atlanta  &  C.  R.  Co. 

(N.   Car. ) ,  p.   659,   vol.  28  (5 

RRR). 
Insufficiency  of  evidence  to  show 
that  box  placed  on  rollers  on 
push  car  for  hauling  earth  waa 
inadequate  or  unsafe. 
Corletti  v.  Southern   Pac.  Co. 

(Cal. ) ,  p.  516,  vol.  27  (4  R  R 

R). 
Insufficiency  of  evidence  to  show- 
that  safe  place  to  work  wa» 
not  furnished. 
Raiford  v.   Wilmington  &  W. 

R.  Co.  (N.  Car.),  p.  511,  vol. 

27  (4  R  R  R). 

It  cannot  be  said,  as  matter  of 
law,  that  company  is  free  from 
negligence  where  trainman  is 
injured  by  reason  of  proximity 
of  track. 
Morrisette  v,   Canadian   Pac. 

Ry .  Co.  (Vt. ) ,  p.  219,  vol,  28 

(5  RRR). 

It  was  not  error  to  permit  defend- 
ant counsel  to  argue  to  jury 
the  long  and  safe  use  of  the 
place,  in  action  for  injury  to 
flagman  who  stumbled  on 
track  and  was  injured. 
Southern  Ry.  Co.  v.  McLellan 

(Miss.),  p.   559,  vol.   28  (5  R 

RR). 

Joinder  of  master  and  servant, 

in  action   for  death  resulting 

from  negligence  of  servant. 

Cincinnati,    etc,  Ry.    Co.   v. 

Cook  (Ky.),p.    321,  vol.  25 

(2  RRR). 

Knowledge  of  company  of  ex- 
isting defect  in  engine  step. 
Kerrigan    z/.    Chicago,  M.    & 
St.    P.  Ry.   Co.   (Minn.),  p. 
531,  vol.  27  (4  RRR). 

Knowledge  of  servant  communi- 
cated to    master    binding    on 
latter. 
Hicks    V.    Southern    Ry.   Co. 

(S.   Car.),  p.  540,  vol.    27  (4 

RRR). 

Laborer's  liens  on  railroad  aid 
taxes  under  Iowa  Code,  not  as- 
signable. 

Kent  V.  Muscatine,  N.  &.  S. 
Ry.  Co.  (Iowa),  p.  100,  vol,  27 
(4  R  R  R). 
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Liability  a  question  for  jnry 
where  inexperienced  and  un- 
instructed  servant  was  injured 
while  removing  boiler  from  a 
brick  wall. 
Proffitt  V,  Missouri,  K.  &  T. 

Ry.  Co.  of  Texas  (Tex. ) ,  p. 

1%.  vol.  28  (S  R  R  R). 
Liability  for  injury  to  child 
caused  by  wanton  act  of  en- 
g-ineer  in  blowing  off  steam. 
Alsever  v»  Minneapolis  &  St. 

L.  R.  Co.   (Iowa),  p.  587,  vol. 

24  (IR  RR). 
Liability  for  injury  to  trainman 
as  affected  by  speed  at  which 
train  was  run. 
Martin  v,  Chicago,  R.  I.  &  P. 

R.  Co.  (Iowa),  p.  361,  vol.  28 

(5  R  R  R). 
Liability  of  company  transfer- 
ring   car  for   defect  causing 
injury    to  employee   of  other 
company. 
Missouri,   K.  ft  T.  Ry.  Co.  v, 

Merrill  (Kan.),  p.  209,  vol. 

28  (5  R  R  R). 
Necessity  of  servant    claiming 
laborer's  lien  on  railroad  aid 
taxes  under  Iowa  Code. 
Kent  V,  Muscatine,  N.   &  S. 

Ry.  Co.  (Iowa),  p.  1(X),  vol.  27 

(4RRR). 
Negligence  in  furnishing  defect- 
'  ive  coupler  and  negligence  in 
kicking  cars  while  employee 
was  coupling  them  pleaded  as 
two.  causes  of  accident. 
Voelker  v,  Chicago,  M.  &  St. 

P.  Ry.  Co.  (Iowa),  p.  509,  vol. 

27(4RRR). 
Negligence,  instruction  errone- 
ous for   using  word   "full"  in 
qualifying  knowledge  of  dan- 
ger. 
Pledger  v,  Texas  Cent.  Ry.  Co. 

(Tex.),   p.  64,  vol.    27   (4  R 

RR). 

Negligence,  question  for  jury 
where  fireman  on  freight  train 
was  injured  in  collision  due 
to  failure  of  engineer  of  other 
train  to  remain  at  station  as  or- 
dered. 

Southern  Pac.  Co.  v.  Hunts- 
man (C.  C.  A.),  p.  203,  vol. 
28  (5  R  R  R). 

Negligence,  sufficiency  of  evi- 
dence. 

Cogdell  V,  Southern  Ry.  Co. 
(N.  Car.),  p.  39,  vol.  27  (4  R 
RR). 


MASTER    AND    SERVANT- 
Continued, 

Negligence  with  respect  to 
method  by  fastening  stirrup. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  t/.   Bailey    (Tex.),  p. 

518,  vol.  27  (4  R  R  R). 
Negligently  loading  car  not  a 
failure  of  duty  to  furnish  safe 
place  to  work. 
Wells,  Fargo  &  Co.    v.   Page 

(Tex.),   p.  568.  vol.  27  (4  R 

RR). 
Nonsuit  where  servant  was  in- 
jured by  defect  of  which  he 
was  as  chargeable  with  notice 
as  master. 
De  Lay  v.   Southern  Ry.  Co. 

(Ga.),  p.  181,  vol.   28   (5    R 

RR). 

Not  error  for  court  to  say  reason- 
able care  instead  of  ordinary 
care,  in  instructing  as  to  de- 
gree of  care  required  of  mas- 
ter. • 
Louisville    Sl   N.    R.    Co.    v. 

Pointer  (Ky.),  p.  181,  vol.  28 

(5  R  R  R). 

Notice  to  employee  when  not  no- 
tice to  railroad. 
Read  V.  City  ft  Suburban  Ry. 

Co.  (6a.),  p.  278,  vol.  26  (3  R 

RR). 

Opinion  evidence  of  engineer  as 
to  whether  accident  could  have 
been  prevented  had  a  switch- 
man been  standing  on  the 
footboard  of  tender,  in  action 
for  death  of  employee  killed  by 
train. 

Louisville  &  N.  R.  Co.  r. 
Banks  (Ala.),  p.  359,  vol.  25 
(2  R  R  R). 

Presumption    under  employers* 
liability   act   of    Indiana  that 
negligent  servant  was  acting 
within  scope  of  employment. 
Cincinnati,  H.  &  D.  R.  Co.  v. 

Thiebaud  (C.   C.   A.),  p.  26, 

vol.  27  (4RRR). 

Proximate  cause  of  death  of  em- 
ployee killed  in  derailment 
caused  by  enticing  cattle  on 
track  with  wasted  cotton  seed. 
Illinois  Cent.  R.  Co.  v.  Sea- 
mans  (Miss.),  p.  276,  vol.  25 
(2  R  R  R). 

Proximate  cause  of  injury  to 
switchman  on  side  ladder  was 
its  position. 

Kilpatrick  v.  Grand  Trunk  Ry. 
Co.  (Vt.),  p.  945,  vol.  27  (4  R 
RR). 
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Question  for  jury  whether  fail- 
ure to  repair  boiler  was  proxi- 
mate    cause     of     engineer's 
injuries. 
Olney  v.  Boston  A  M.   R.  R. 

(N.  H.),  p.  550.  vol.  28  (5  R 

R  R). 
Relation  between  railroad  com- 
pany and  one  acting  as  ex- 
press messenger  and  also,  with 
its  consent  and  approval,  as 
its  baggageman. 
Missouri,  K.  &  T.   Ry.  Co.  of 

Texas  v.   Reasor  (Tex.)f  P* 

281,  vol.  26  (3  R  R  R). 
Relation  between  railroad  com- 
pany and  one  acting  as  ex- 
press messenger  and  also,  with 
its  consent  and  approval,  as  its 
baggage  man,  sufiQciency  of 
evidence. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.   Reasor  (Tex.),  p. 

281.  vol.  26  (3RRR). 

'  fielease. 

Contract  with  next  of  kin  pur- 
porting to  release  railroad 
company  from  liability  for 
death  of  employee  knocked 
froui  side  ladder  of  car  no 
defence  in  action  for  such 
death,  under  Vermont  stat- 
ute requiring  such  ladders  to 
be  placed  on  inside  or  at 
rear  of  cars. 
Tarbell  v.   Rutland  R.    Co. 

(Vt.),  p.  368,   vol.  26  (3  R 

RR). 

Contract  with  next  of  kin  re- 
leasing company  from  lia- 
bility for  death  of  employee, 
invalid  as  against  public 
policy. 

Tarbell  v.*  Rutland  R.  Co. 
(Vt.),  p.  368,  vol.  26  (3  R 
R  R). 

Contract  with  next  of  kin  re- 
leasing company  from  lia- 
bility for  death  of  employee, 
no  defence  in  action  for  such 
death,  under  Vermont  stat- 
utes providing  for  imprison- 
ment of  negligent  railroad 
agents. 
Tarbell   v,   Rutland   R.   Co. 

(Vt.),p.  368,   vol.26  (3R 

R  R). 

Employee's  sanity  at  time  of 
execution,  question  for  jury. 
Shook    V,   Illinois  Cent.   R. 
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Co.  (C.  C.  A.),  p.  202,  vol. 

26  (3  R  R  R). 
Release    of  employee's    claim 
for  personal  injuries  in  con- 
sideration of  re-employment, 
construction  of  contract. 
Sax  V.  Detroit,  G.   H.   &  M. 

Ry.  Co.  (Mich.),  p.  288,  vol. 

25  (2RRR). 
SufiQciency     of     evidence    of 

fraud  in  obtaining  release 
from  liability  for  personal 
injuries  to  employee  who 
subsequently  became  insane. 
Shook  V.  Illinois  Cent.  R. 
Co.    (C.  C.  A.),  p.  202,  vol. 

26  (3  R  R  R). 

Removal  of  cause  where  nonres- 
ident   employer    and    resident 
servant  are  properly  joined. 
Cincinnati,  etc.,    Ry.     Co.    v. 
Cook    (Ky.),  p.  321,  vol.  25 
(2RRR). 
Right  of  discharged  employee  to 
certificate  of  character. 
Missouri,  K.  &  T.   Ry.  Co.    of 
Texas  v.   Walden  (Tex.),  p. 
294,  vol.25  (2RRR). 
Right  to  discharge  strikers. 
New  York,  C.  &  St.  L.  R.  Co. 
V,     Schaffer  (Ohio),  p.   297, 
vol.  25(2RRR). 

Rules. 

Company     chargea  b  e 
knowledge  of    di 
rules. 
Wright  V.  Southern  Ry.  Co. 

(Va.),  p.  438,  vol.  28  (5  R 

R  R). 
Duty  of   railroad  company  to 
adopt,   promulgate  and   en- 
force rules  for  the  protection 
of  its  employees. 
Wright  V.  Southern  Ry.  Co. 

(Va.),  p.   438,  vol.  28  (5  R 

RR). 
No  duty  to  make  rules  for  the 
conduct  of  the  business  of 
unloading    logs    from    flat 
cars. 
Wright  V,  Southern  Ry.  Co. 

(Va.),  p.  438,  vol.  28    (5  R 

RR). 
Rules  of  master  as  evidence  in 
action  for  death  resulting 
from  negligence  of  servant 
where  master  and  servant 
are  ioined  as  defendants. 
Cincinnati,  etc.,   Ry.  Co.  v. 

Cook  (Ky.),  p.  321,   vol.    25 

(2  R  R  R). 
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Rules  regulating  duties  of  em- 
ployees when  train  is  being 
pushed  by  an  engine  was  not 
applicable  to  light  engine 
moving  in  company's  yard. 
Louisville  &  N.  R.    Co.    v. 

Banks  (Ala.)»  p.  359,  vol. 

25  (2  R  R  R). 
Rules,  sufficiency  of  rules  reg- 
ulating operation  of  kicking 
cars. 
Dowd  V.  New  York,  O.  &  W. 

Ry.  Co.  (N.  Y.),  p.  93,  vol. 

27  (4  R  R  R). 

Works  described  in  complaint 
of  such  usual  and  customary 
character  as  not  to  require 
rules  for  its  conduct. 
Boyer  v.  Eastern  Ry.  Co.  of 

Minnesota  (Minn.),  p.  457, 

vol.  28  (5  R  R  R). 

Scope  of  engineer's  employment 
where  a  child  was  injured  by 
torpedo  placed  upon  track  for 
former's  amusement. 
Euting  V,  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  p.  513,  voL 
28  (5RRR). 

Scope  of  work  of  express  mes- 
senger loading  and  arranging 
express  matter  in  car. 
Wells,  Fargo  &  Co.   v.  Page 

(Tex.),  p.  568,   vol.  27    (4   R 

RR). 

Statutory  provision  as  to  pay- 
ment of  wages  to  discharged 
employees,  not  applicable  to 
foreign  contract  of  employ- 
ment. 

Louisiana  &  N.  W.  Ry.  Co.  v, 
Phelps  (Ark.),  p.  379,  vol.  26 
(3  R  R  R). 

Stipulation  in  contract  of  em- 
ployment requiring  trainmen 
to  take  a  notice  of  obstruction 
near  track  constitutes  too  in- 
definite notice  of  its  existence 
to  base  an  instruction  upon. 
Gulf,  C.   A   S.   F.  Ry.   Co.   v. 

Darby  (Tex.),  p.  327,  vol.  25 

(2RR  R). 

Stipulation  in  contract  of  em- 
ployment requiring  trainmen 
to  take  notice  of  obstruction 
near  track  void  as  against 
public  policy. 

Gulf,  C.   &  S.   F.   Ry.   Co,  v. 
Darby  (Tex.),  p.  327,  vol.  25 
(2RR  R). 
Sufficiency  of  allegation   of  ex- 


istence of  defect  in  engine  step. 
Galveston,  etc.,  R.  Co.  v.  Ab- 
bey (Tex.),  p.  50,  vol.  27  (4  R 

RR). 
Sufficiency  of  complaint  of  wao- 
tonness  in  injuring  servant  by 
propelling  car  against  another 
car. 
Southern    Ry.    Co.    v.    Bunt 

(Ala.),  p.  786,  vol.  27  (4  R 

RR). 
Sufficiency  of  evidence  of  negli- 
gence  where    brakeman   was 
knocked  from  top  of  car  by 
spout  of  water  tank. 
Northern  Pac.  Ry.    v,   Perrr 

(C.  C.  A.),  p.  177,  vol.  28  (5  R 

RR). 
Sufficiency  of  evidence  of  negli- 
gence where  car  repairer,  under 
car,  injured  by  reason  of  col- 
lision between  such  car  and 
engine  in  charge  of  inexperi- 
enced "  hostler." 
Chicago  Terminal  Transfer  R. 

Co.  V,  Stone   (C.   C.  A.),  p. 

243,  vol.  28  (5  R  R  R), 
Sufficiency  of  evidence  of  negli- 
gence where  promise  to  repair 
boiler  and  failure  to  do  so. 
Olnev  V.  Boston   &  M.  R.  R. 

(N.'H.),  p.  550,  vol.  28  (5  R 

RR). 
Sufficiency  of  evidence  to  war- 
rant vacation  of  employee's  re- 
lease   of    claim    for    personal 
injuries  on  ground  of  fraud. 
Atchison,  T.  &  S.  F.  Ry.  Co. 

V,  Bennett  (Kan.),  p.  272,  vol. 

25  (2RRR).  ■ 
Tort  of  engineer  in  placing  tor- 
pedo on    track    for   his   own 
amusement. - 
Euting  V,  Chicago  &  N.  W.  Ry. 

Co.    (Wis.K   p.  513,  vol.  28 

(5  R  R  R). 
Under  laws  of  Virginia  employee 
charged  with  duty  of  maintain- 
ing safe  railroad  bed  a  vice 
principal. 

Louisville  &  N.  R.  Co.  v.  Poin- 
ter (Ky.),  p.  181,  vol.  28  (5  R 

RR). 
Validity  of  contract  with  father 
hiring  out  services  of  son  re- 
leasing claim  for  injuries. 
New  z/.  Southern  Ry.  Co.  (Ga ), 

p.  101.  vol.  28  (5  R  R  R). 

MATERIALMEN. 
See  Contractors, 
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MBASIJRE  OF  DAMAGES. 

See  Children, 

Death  by  Wrongful  Act. 
Railroads  in  Streets, 

MBOHANIO'S  LIENS. 

See  Liens, 

Law  of  Oregon  of  1885  applica- 
ble to  railroads. 
Ban  V,  Columbia  Southern  Ry. 

Co.    (C.  C.   A.),p.  *124,  vol. 

28  (5  R  R  R). 

MEDIOAL  ATTENTION. 

See  Master  and  Servant, 
Officers, 

MEDIOAL  EXPENSES. 
See  Personal  Injuries, 

MEDIOAL  SEBVIOE8. 
See  Personal  Injuries, 

MEDIOAL  TESTIMONY. 

See  Evidence, 

Personal  Injuries, 

MEDIOINE. 

See  Personal  Injuries, 

MENTAL  AND  PHYSIOAL 
SUFFERING. 
See  Personal  Injuries, 

MENTAL  SUFFERING. 

See  Carriers  of  Freight, 
Damages, 
Personal  Injuries, 

MEROHANDISE. 
See  Baggage, 

MERGER. 

See  Consolidation, 

MEXIOO. 

See  Fellow  Servants, 

MILEAGE  BOOKS. 
See  Tickets  and  Fares, 

MILITARY  ROADS. 
See  Eminent  Domain, 

MINORS. 

See  Children, 

MISJOINDER. 

See  Stocky  Injuries  to, 

MISNOMER. 
See  Parties, 


MISTAKES. 

See  Master  and  Servant, 

MITIGATION  OF  DAMAGES. 
See  Damages, 

MIXED  TRAINS. 

See  Carriers  of  Passengers, 

MONOPOLY. 

See  Consolidation, 

MORTALITY  TABLES. 

See  Death  by  Wrongful  Act, 
Personal  Injuries, 

MORTGAGES. 

See  Creditors, 
Insolvency, 
Reorganization, 

After-acquired  property. 
St.   Joseph,   etc.,   Ry.   Co.    v. 
Smith    (Mo.),  p.  562,  vol.  28 
(SRRR). 
Authority  of  street    railway  to 
execute   mortgai^e    under    111. 
Rev.  St.  c.  114,  §  19,  mir.  10. 
Wells  V,  Northern  Trust  Co. 
(111.),  p.  478,  vol.  25  (2  R  R R). 
Harmless  error  in  granting  too 
short  time  to  redeem. 
Wells  V,  Northern  Trust  Co. 
(111.),  p.  478,   vol.  25  (2R  R 

R). 
Inclusion  of  street  railway  fran- 
chises   under  foreclosure    de- 
cree. 
Wells    V,  Northern  Trust  Co. 

(111.),   p.  478,  vol.25  (2R  R 

R). 
North  Carolina  statute  providing 

that  the  giving  of  a  mortgage 
by  a  corporation  shall  not 
exempt  its  property  or  earn- 
ings from  execution  for  the 
satisfaction  of  a  judgment 
against  it  for  a  tort  can  oper- 
ate only  as  to  property  within 
state. 
Fidelity    Ins..  Trust    &   Safe 

Deposit  Co.  V.  Norfolk  &  W. 

R.  Co.   (N.  Car.),  p.  598,  vol. 

27  (4  R  R  R). 
Parol  evidence    not  admissible. 
McLemore  v,   Memphis  &   C. 

R.  Co.  (Tenn.),  p.  801,  vol.  27 

(4  R  R  R). 
Property  added  to  plant  of  street 
railroad  covered  by  prior  mort- 
gage only. 
Westinghouse    Electric    Mfg. 

Co.   V.  Citizens'  St.  Ry.  Co. 

(Ky.)  p.  510,  vol.    26(3  RR 

R). 


MUMIOIPAL     OOBPOBA- 
TION8. 

See  Eminent  Domain, 
Licenses. 
Street  Railways. 
Taxation. 
A   town  caanot  tnaintain  a  salt 
aj^aiuat   a  railroad   for  grving 

Gulf  &  S.  I.  R.  Co.  Town  of 

Seminary    (Miaa.),     p.     122, 

vol.  28  (5  R  R  R). 
Burden  not  upon   city  to  sbow 
that  the  eierciae  of  legislative 
power  ia  reaaonable. 
Cedar  Rapids  &  M.  City  Ry. 

Co.  V.  City  of  Cedar  Rapide 

(Iowa),  p.  745,  vol.  28  (S  R  R 

R). 
SnoafFer    v.  Cedar  Rapid*  & 

M.   City  Ry.   Co.  (Iowa),   p. 

745,  vol.  28  (5  R  R  R). 
Municipality  jointly  liable  with 
railroad  company  for  damages 
caused  by  insufficient  culvert 
caneing  overflow. 
Kelly   V.     Pittsburgh,    C,   C. 

&  St.  L.  Ry.  Co.    (Ind.),  p. 

547,  vol.  25(2RRR). 
Power  of  muaicipalitiea  to   reg- 
ulate  speed  of  cars   in   cities. 
EofTKcro   V.  Southern  Ry.    Co. 

(S.   Car.),  p.   376,   vol.   27  (4 

R  R  R). 


UUTB8. 

When  evidence  aa  to  injury  to 
deaf  mute  is  not  sufficient  to 
sustain  action. 

Bonham  v.  Citizens'  St.  R.  Co. 
(Ind.),  p.  787,  vol.  25  (2  R 
RR). 

NAMB8. 

See  Municipal  Corporations, 
Slalions  and  Depots, 
NAVIQABLB  STBEAUS. 

See  Water  and    Watercourses, 
HEQATITSI  BTIDBNOB. 

See  Crossings, 
NBOLIOBNOB. 

See  incidents  on  Track. 
Carriers  of  L  ive  Stock. 
Carriers  of  fiissengers. 
Chitdren. 
Connecting  Carriers. 


VmaUamSOR-Continued. 
See  Consolidation. 

Coniribulory  Negligence. 

Crossings. 

Death  by  Wrongful  Ad. 

Fellow  Servants, 

Frightening  Teams. 

Gross  Negligence. 

Imputable  Negligence. 

Injuries  to  Property, 

Instructions, 

/.eases  and  Running  Poti'- 

ers. 
Master  and  Servant. 
Ordinances. 
Personal  Injuries. 
Fist  Houses, 
Railroads  in  Streets. 

Stock,  Injuries  to. 
Street  Railways. 
Trespassers. 
Wantonness. 

Water   and    Watercourse!. 
Wilfulness. 
Act  of  God    excusing:  perform- 
ance of  dnty. 

Southern  Fac.  Co.  v.  ScUocr 
(C.  C.  A.),  p.  254,  vol.  26  (3 
RRR). 
Allegation  that  act  was  not  done 
negligently   not   a  legal   con- 
clusion . 

Hill  V,  Fairhaven  A  W.  R.  Co. 
(Conn.),  p.  919,  vol.  27  (4  R 
RR). 
Concurring  negligence  of  third 
party  no  excuse  for. 
Choctaw,  O.    Sc   G.  R.   Co.  v. 
Holloway  (C.  C.   A.),  p.  "S, 
vol.  27  (4  R  R  R). 
Definition. 

Milligan  v.  Texas  &  N.  O.   R. 
Co.  (Tex.),  p.  233,  vol.  2S  (2 
RRR). 
Definition  of  gross   negligeocf- 
Chesapeake  &  O.   Ry.   Co.  v- 
Dodge  (Ky.),  p.  561,   vol.   2* 
(I  R  R  R). 
Direction  of  verdict  in  action  for 
negligence. 

Thomason   v.     Sonthera    Rj- 
Co.  (C.  C.  A.),  p.  804,  vol.  2* 
(1  R  R  R). 
Doctrine  of  res  ipsa  loquitur. 
Paynter  v.   Bridgeton    A   M. 
Traction  Co.  (N.  J.),  p.  »0, 
vol.  28  (S  R  R  R). 
Elements  of    actionable    negli- 

Saltimore  A  O.  S.  W.  Ry.  Co. 
V.  Cox  (Ohio),  p.  939,  vol.  » 
(3  R  R  R). 
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NBGU.GBNOB—Continued, 

Erroneous  conduct  in  trying*  to 
avoid  danger. 
Reed  v.  Missouri,  K.  &  T.  Ry. 

Co.  (Mo.),  p.  262,  vol..  26   (3 

RRR). 
Fact  that  acts  of  negligence  caus- 
ing injury  to  passenger  are 
alleged  conjunctively  does  not 
require  plaintiff  to  prove  that 
all  elements  of  neglig'ence  al- 
leged concurred  to  produce  the 
injury. 
Duell  V.  Chicago  &  N.  W.  Ry. 

Co.  (Wis.),  p.  594,  vol.  28  (S 

RRR). 
Failure  to  provide  lights  must  be 
pleaded  in  action  for  injury  to 
passengers. 
Milligan  v.  Texas  A  N.  O.    R. 

Co.  (Tex.),  p.  233,  vol.   25  (2 

RRR). 
Gross  negligence,  definition. 
Seaboard  A  R.  R.  Co.  v.  Cau- 

then  (Ga.),p.  513,  vol.  25  (2 

RR  R). 
Gross  negligence  implies  utter 
want  of  caution  or  care, 
amounting*  to  recklessness,  and 
complete  disregard  of  the  care 
a  man  owes  himself. 
Davis  V,   Atlanta  &  C.  A.  L. 

Ry.  Co.  (S.  Car.), p.  317,  vol. 

26  (3  RRR). 
Harmless  error  in  instruction. 

Chicago  &  A.  JR.   Co.   v,  Mc- 
Donnell (111.),  p.  211,  vol.  24 
(1  R  R  R). 
Implied  invitation  as  part  of  the 

law  of  negligence. 

Furey  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (N.  J.),   p.   1,   vol. 
25  (2  R  R  R). 
Injuries  to  stock,  when   burden 

on  owner  to  show  negligence 

on  part  of  railroad  company. 

Houston  &  T.  C.   Ry.  Co.  v. 
Hollingsworth  (Tex.),  p.  90S, 
vol.  25  (2  R  R  R). 
Instructions. 

0*Donnell  v.  Chicago,  R.  I.    & 
P.  R.  Co.  (Neb.),  p.  701,  vol. 

27  (4  RRR). 

Joinder  of  causes  of  action  in 

action  for  injury  of  employee. 

Chase  v.  Spartanburg  Ry.,  Gas 

&  Electric  Co.  (S.  Car.),  p. 

896,  vol.  26  (3  R  R  R). 

Negligence  as  proximate  cause, 
instruction. 

Kdwards  v.  Southern   Ry.  Co. 
(S.  Car.),  p.  761,   vol.  25   (2 
RRR). 
Negligence  in  respect  to  starting 


NBGIaIGBNOB- Continued. 

train  without  g-iving  any  warn- 
ing. 
Thompson  v.   Missouri,   K.    & 

T.  Ry.  Co.  (Mo.),  p.  832,  vol. 

25  (2  R  R  R). 
No  such  degree  as  gross. 
Purple  V,  Union  Pac.  R.  Co. 

(C.  C.  A.),  p.  711,  vol.  26  (3 

RRR). 
Ordinaril3  a  question  for  jury. 
Chicago,  B.   A  Q.   R.   Co.   v. 

Krayenbuhl    (Neb.),    p.     35, 

vol.  28(5  RR  R). 
Pleading. 
New  York,  C.  A  St.  L,.  R.  Co. 

V.  Kistler  (Ohio),  p.  340,  vol. 

27  (4  R  R  R). 
Pleading  and  proof. 
Boggero  v.  Southern  Ry.  Co. 

(S.  Car.),  p.  376,  vol.  27  (4 

RRR). 
Pleading    under    Code  of    Civ. 
Proc.  of  South  Carolina. 
Sloan  V,  Seaboard   A  R.  Ry. 

Co.  (S.  Car.),  p.  572,  vol.  27 

(4  R  R  R). 
Pleading  wantonness   and  wil- 
fulness   in  action  for    injury 
where  crossing  street  railway 
tracks. 
Birmingham    Ry.    &  Electric 

Co.   V,  Baker  (Ala.),  p.  17, 

vol.  25  (2  R  R  R). 
Presumption  as  to  laws  of  sister 
state     governing    action    for 
personal  injuries. 
Chesapeake  A  N.  Ry.  v,  Han- 

mer  (Ky.),  p.  180,  vol.  25  (2 

RRR). 
Presumption  of  negligence  from 
accident  on  street  railway 
track. 
West  Chicago  St.    R.  Co.    v. 

Petters  (111.),  p.  612,  vol.  25 

(2  R  R  R). 
Prior  and  remote  cause. 
Missouri  Pac.   Ry.  Co.   v.  Co- 
lumbia (Kan.),  p.  77,  vol.  28 

(5  R  R  R). 
Proximate  and  remote  causes. 
Missouri  Pac.   Ry.  Co.  v,  Co- 
lumbia (Kan.),  p.  77,  vol.  28 

(5  R  R  R). 

Punitive  damages  for  gross  neg- 
ligence. 

Cincinnati,  etc.,  Ry.  Co.  v. 
Cook  (Ky.),  p.  321,  vol.  25 
(2  RRR). 

Question  of  proximate  and  re- 
mote cause  one  of  law. 
Missouri  Pac'  Ry.  Co.  v,  Co- 
lumbia (Kan.),  p.  77,  vol.  28 
(5  R  R  R). 


TSBOLIGrBSaE—Cotilitiued. 
Kight   to  leave   train  on  snitch 
track. 

Floree  v.    Atchison.   T.   &    S. 
F.    Ry.    Co.   (Tei.),  p.     709, 
vol.  24  (1  RRR). 
Right  to  recover  for  mere  negli- 
gence where  gross   negligence 
ia  alleged. 

Ciacinnati,    etc.,    Ey.   Co.   v. 
Cook   (Ky.),  p.  321,  vol.  25 
(2  K  R  R). 
Same    teat   must  be    applied   to 
conduct  of  both  parties  in  de- 
termining   whether    cause    of 

Rider     v.     Syracuse     Rapid 
Transit    Ry.     Co.     (N.     Y.), 
p.  635,  vol.26  (3RRR). 
Separate  causes  of  action,  plead- 
ing. 

Hill  V.  Fairhaven  &  W.  R,  Co. 
(Conn.),  p.  919,  vol.  27  (4 K 
R  R). 


Co.    (Mo.),  p.  333,   vol.  25  (2 
R  RR). 
Sufficiency  of  complaint. 
Lake  Shore  &  M.   S.  Ry.  Co. 
V.  Butta   (Ind.),   p.  898,  vol. 

24  (1  R  R  R). 
Sufficiency   of  evidence   to  ahow 

negligence    where    passenger 
was  injured  in  accident  caused 
by  fallen  tree  across  track. 
Alabama   Midland   Ry.  Co.  v. 

Guilford  (Ga.),  p.  62,  vol.  2S 

(2  R  R  R). 
What  conBtitutes    negligence  a 
question  of  law,    but   whether 
negligence  esiste  in  a  particu- 
lar case  is  a  question  of  fact. 
Neal  V.    Wilmington  &  N.  C. 

Electric   Ry.    Co.    (Del.),  p. 

386,  vol.  28(5  RRR). 
When  instruction  not  erroneous 
as  declaring  failure  to  look  or 
listen    negligence     under     all 
circumstances. 
Guinney  v.   Southern   Electric 

R.  Co.    (Mo.),  p.   820.  vol.  25 

(2  R  R  R). 
Whea   negligence    in   the    con- 
struction  of    a   trestle   is   the 
proximate  cause   of   the   acci- 
dent. 
Dolan  V.    Sierra    Ry.  Co.  of 

California  (Cal.),  p.  875,  vol. 

25  12  RRR). 
When  question  for  jury. 

Camp  V.  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  RRR). 


TJmQZJQmffOE— Continued. 
Where  person  injured  at  a  cross- 
ing, question    whether  he  wa« 
negligent  in    not    stopping  to 
look  and  listen,  for  the  jury. 
Willfong  V.   Omaha  &  St.  L. 
R.  Co.  (Iowa),  p.  792,  VOL  2S 
(2  R  R  R). 
Whether   failure   to   stop  before 
driving  over  street  car  tracks 
constitutes  negligence  i>  a 
question  for  the  jury. 
Haas  V.   Chester   St.   Ry.  Co. 
(Pa.),   p.   810,    vol.  25  (2  R 
RR). 

NEOOTIABLB      mSTRU- 
MBNTS. 
See  Bills  of  Lading, 

NEW  TRIAL. 

Verdict  in   personal  injnrjcau 
palpably  against  evidence,  er- 
ror to  refuse  new   trial. 
Whipple    V.     Michigan   Cent. 
R.  Co.   (Mich.),  p.  774,  Y<d. 
25  (2  R  R  R). 


See  Railroads  in  Streets. 
NOMINAI.  DAMA.OB8. 

See  Damages. 
NONASBIONABLH  DTTTIBS. 

See  Fellow  Servants. 
Master  and  Servant, 

NOTICE  OF  DEFECT. 

See  Carriers  of  Passengers. 


HtriSANOBS. 

See  Injuries  to  Properly, 
Leases  and  Running  Ptrui- 

Railroads  in  Streets. 
InsufUcient  culvert  causing  over- 
flow of  adjacent  property  as  a 

Kelly  V.  Pittsburgh,   C„  C.  4 

St.  L.  Rt.  Co.  (Ind.),  p.  547, 

vol.  25(2 RR  R). 
Terminal  yard,  though  autbot- 
ized  by  statute,  may  become  » 
nuisance  by  improper  con- 
struction or  by  subsequent  im- 
proper operation. 
Georgia  R.  &  Banking  Co.  f' 

Maddox  (Ga.),  p.  566,  vol.  2S 

(5  R  R  R). 
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OBSTRUCTIONS. 

See  Master  and  Servant, 
Right  of  Way, 
Water   and   Watercourses, 

OFPIOBRS. 

See  Limitation  of  Actions, 

Authority  of  train    master    to 
employ  surgeon. 
Southern  Ry.   Co.  in    Missis- 
sippi V,  Brister   (Miss.),  p. 

645,  vol.  24(1  R  R  R). 
Laws  1899  of  N.  Y.,  ch.  354,  re- 
lating to  liability  of  director 
for  failure  to  file  annual  report 
applicable  to  foreign  as  well  as 
domestic  corporations. 
Staten  Island  Midland  R.   Co. 

V,  Hinchliffe  (N.  Y.),  p.  166, 

vol.  26  (3  R  R  R). 
Liability  of  directors  for  failure 
to  file  annual  report,  defense 
under  Laws  1899  of  N.  Y. ,  ch. 
354,  sec.  34. 
Staten  Island  Midland  R.  Co. 

V,  Hinchliffe  (N.  Y.),  p.  166, 

vol.  26  (3  R  R  R). 
Right  of  officer  whose  duties  are 
merely  nominal,  to  compensa- 
tion for  other  services. 
Baines  v,  Coos  Bay,  etc.,  R.  & 

Nav.  Co.  (Ore.),  p.  412,  vol.' 

26  (3  R  R  R). 

OPINION  HVIDBNOB. 

See  Master  and  Servant, 
Personal  Injuries, 

OBDINANOBS. 

See  Carriers  of  Passenf^ers, 
Elevated  Railroads, 
Master  and  Servant, 
Stocky  Injuries  to. 
Street  Railways, 

Application  and  reasonableness 
of  ordinance  regulating  speed. 
Gulf,   etc.,    Ry.   Co.    v,   Mat- 
thews (Tex.),  p.  580,  vol.  24 
(IRRR). 
Construction    of    ordinance   re- 
serving right  to  municipality 
to  make  further  rules,  orders, 
or  regulations  than  those  con- 
tained in  street  railway  char- 
ter. 

City  of  Detroit  v,  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.), 
p.  851,  vol.  25  (2RRR). 
Duty  to  look  out  for  trespassers 
at     point     where    ordinance 
makes  it  an  offense  to  cross 
tracks. 

Martin  v,  Chicago  &  N.  W. 
Ry.  Co.  (Ul.),  p.  718,  vol.  24 
(IRR  R). 


OBDINANOBS-  Continued, 

Evidence  of  habitual  negligence 
in  running  train  at  high  and 
dangerous  rate  of  speed,  in 
violation  of  ordinance,  inad- 
missible. 

Atherton    v,    Tacoma    Ry.    & 
Power  Co.   (Wash.),  p.  668, 
vol.  28  (5  R  R  R). 
Failure    to    comply    with    ordi- 
nance requiring  signals  to  be 
given,  as  negligence. 
Gulf,   etc.,  Ry.    Co.    v,    Mat- 
thews (Tex.),  p.  580,  vol.  24 
(IRRR). 
I/iability  for  injuries   caused  by 
violation  of  ordinance  requir- 
ing signals  to  be  given,    as 
affected  by  failure  to  enforce 
ordinance. 

Gulf,    etc.,  Ry.  Co.   v,    Mat- 
thews (Tex.),  p.  580,  vol.  24 
(IRRR). 
Passage,  evidence. 
Cleveland,  A.  &  C.  Ry.  Co.  v. 
Workman  (Ohio),  p.  551,  vol. 
27  (4  R  R  R). 
Proof  of  adoption  of  ordinance 
indispensable  where  objection 
is  made  on  that  ground. 
Union  Pac.  R.  Co.  v,  Buzicka 
(Neb.),  p.  64,   vol.   28    (5  R 
RR). 
Punitive  damages  where  railroad 
company  wantonly  and  reck- 
lessly fails  to  comply  with  mu- 
nicipal ordinances. 
Brasington  v.  South  Bound  R. 
Co.  (S.   Car.),  p.  553,  vol.  24 
(IRR  R). 
Right  of  licensees  to  protection 
of  ordinances  regulating  speed 
at  crossing. 

Gulf,  etc.,    Ry.   Co.    v,    Mat- 
thews  (Tex.),  p.  580,  vol.  24 
(IRR  R). 
Speed  in  violation  of  ordinance, 
as  negligence. 

Bdwards  v,  Chicago  &  A.  Ry. 
Co.  (Mo.),  p.  333,  vol.  25  (2 
RRR). 
Kansas  City  Suburban  Belt 
Ry.  Co.  V,  Herman  (Kan.), 
p.  577,  vol.  25  (2  RRR). 

Validity  of  ordinance  extending 
franchise     beyond    corporate 
life  of  street  railway  company. 
City  of  Detroit  v,  Detroit  Citi- 
zens* Street  Ry.  Co.  (U.  S.), 
p.  851,  vol.  25  (2R  RR). 

Violation  by  railway  company, 
as  negligence. 
Brasington  v.  South  Bound  R. 

Co.  (S.   Car.),  p.  552,  vol.  24 

(IR  RR). 
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Violation  of  ordinance  limiting: 
speed,  as  neg'ligence. 
Haines  v.  Lake  Shore  A  M.  S. 

Ry.  Co.    (Mich.),  p.  627,  vol. 

24  (1 R  R  R). 

OVBRFI-O'WS. 

See  Water  and  Watercourses. 

OVBKHEIAD  CROSSINGS. 
See  Crossings, 

PAIN. 

See  Personal  Injuries. 

PARBNT  AND  CHILD. 

See  Damages. 

Master  and  Servant. 

PABBNT8. 

See  Children. 


See  Eminent  Domain. 
Stations  and  Depots. 

PABOL  BVIDENCB. 

See  Bills  of  Lading. 
Mortgages. 

PABTIBS. 

See  Carriers  of  Passengers. 
Eminent  Domain. 
Fires. 

Leases  and  Running  Pow- 
ers. 
Master  and  Servant. 

Waiver  of  misnomer  of  defend- 
ant. 

Burlingrton  &  M.  R.  R.  Co.  in 
Nebraska  v.  Burch  (Colo.), 
p.  21,  vol.  27  (4  R  R  R). 

PASSENGER  ROT7TBS. 
See  fudicial  Notice. 

PASSENGERS. 

See  Carriers  of  Passengers. 
Licensees, 
Street  Railways. 
Tickets  and  Fares. 

PASSES. 

See  Carriers  of  Passengers. 

PATENTS. 

See  Corporations. 
Jurtsdietion. 
Public  Lands. 

PAVING  STREETS. 
See  Street  Railways. 


PECUNIARY  CONDITION, 
See  Personal  Injuries. 

PENALTIES. 

See  Carriers  of  Freight. 
Carriers  of  Goods. 
Carriers  of  Passengers. 
Gaming. 
Master  and  Servant. 

PBRSONAIi  EXAMINATION, 

See  Carriers  of  Passengers. 

Personal  Injuries. 

i^bbsonaIj  injuries. 

See  Accidents  on  Track. 
Carriers  of  Passengers. 
Children. 

Contributory  Negligence. 
Crossings. 
Damages. 

Death  by  Wrongful  Act. 
Evidence. 
Licensees. 

Master  and  Servant. 
Negligence. 
Pleading. 

Railroads  in  Streets. 
Receivers. 
Street  Railways. 

Abuse  of  discretion  not  to  com- 
pel plaintiff  to  submit  to  per- 
sonal examination. 
Louisville  &    N.   R.     Co.    v, 

Simpson  (Ky.),  p.   513,  vol. 

26  (3  R  R  R). 
Act  of  God  excusing  perform- 
ance of  duty. 
Southern  Pac.  Co.   v.   Schoer 

(C.  C.  A.),  p.  254,  vol.  26  (3 

RRR). 
Admissibility  of  evidence  as  to 
capacity  for  work  after  injury. 
International  &  G.  N.  R.  Co. 

V.  Locke  (Tex.),  p.  754,  vol. 

25  (2  RRR). 
Admissibility  of  evidence  of 
change  in  disposition  of 
injured  party  to  show  that  he 
suffered  physical  pain  and 
mental  anguish. 
Gulf,  etc.,  Ry.  Co.  v.  Moore 

(Tex.),  p.  620,  VOL  26  (3  R  R 

R). 
Allegation    of  specific  injuries 
followed  by  allegations  that 
the    plaintiff    was    otherwise 
hurt. 

Chesapeake  A  N.  Ry.  v.  Han- 
mer   (Ky.),    p.   180,  voL  25 
(2  RRR). 
Burden  of  proving  that  physi- 
cian acquired  information  as 
to   patient's  injuries  in    pro- 
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PERSONAL    INJUBJEB—Con-  PERSONAL     INJURIES- Cof;- 
tinued.  tinued. 


fessional  character,  under  N. 
Y.  Code  Civ.  Proc.,  sec.  834. 
Griffiths  V.  Metropolitan    St. 

Ry.  Co.  (N.  Y.),  p.  407,  vol. 

26(3  RRR). 
Contradicting*    expert    medical 
witness. 
Butler  V.  South  Carolina  A  6. 

Extension  R.  Co.  (N.  Car.), 

p.  114,  vol.  25  (2  R  R  R). 

Contributory  Negligenco. 

Age  and  intelligence  of  boy 
eleven  years  old  to  be  con- 
sidered in  determining  issue 
of  contributory  negligence. 
Missouri,  K.  &.  T.   Ry.  Co. 

of  Texas  v,    Scarborough 

(Tex.),  p.  606,  vol.  26  (3  R 

RR). 
Burden  of  proof. 
Cook  V.  Missouri  Pac.  Ry.  Co. 

(Mo.),  p.  954,  vol.  26  (3  R  R 

R). 
Burden  of  proving  where  boy 
eleven  years  of  age  was  in- 
jured by  projection  from  car 
while  standing  near  track. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas      v,      Scarborough 

(Tex.),  p.  608,  vol.  26  (3  R 

RR). 
Care  required  of  traveler  using 
highway. 
Neal  V.  Wilmington  &  N.  C. 

Electric    Ry.     Co.    (Del.), 

p.  386,  vol.  28  (5  R  R  R). 
Contributory    negligence    and 
absence  of  negligence. 
Georgia  R.  Co.  v.  Ivey  (Ga  ), 

p.  333,  vol.  27  (4  R  R  R). 
Erroneous  conduct  in  trying  to 
avoid  danger. 
Reed  v.  Missouri,   K.  &  T. 

Ry.  Co.  (Mo.),  p.  262,  vol. 

26  (3  RRR). 
Intoxication. 
Gulf,  etc.,  Ry.   Co.   v,  Mat- 
thews (Tex.),  p.  580,  vol.  24 

(IRRR). 
Question  for  jury. 
Hemingway  v.  Illinois  Cent. 

R.  Co.    (C.  C.  A. ) ,  p.  899, 

vol.  26  (3  R  R  R). 
Suffering  cause  by  plaintiff's 
negligence. 
St.   Louis  S.  W.  Ry.   Co.  of 

Texas  v.   Ball    (Tex.),  p. 

187,  vol.  25  (2  RRR). 
When  question  of  law. 
Hemingway  v.  Illinois  Cent. 

R.    Co.  (C.  C.    A.),  p.  899, 

vol.  26  (3  RRR). 

5  R  R  R— 60 


Damages. 

Carlisle  life  tables. 
Western  A  A.  R.  Co.  v.  Cox 

(Ga.),  p.  923,  vol.  27  (4  R 

RR). 
Elements  of  damages. 
Brasington  v.  South  Bound 

R.   Co.    (S.   Car.),  p.   553, 

vol.  24  (1  R  R  R). 
Chicago  Terminal  Transfer 

R.  Co.  V.  Gruss  (111.),  p.  704» 

vol.  28  (5  R  R  R). 
Elements  of   damages   recov- 
erable by  husband  for  injury 
to  wife,  instruction  not  war« 
ranted  by  evidence. 
Freeman  v.  Metropolitan  St. 

Ry.   Co.  (Mo.),  p.  584,  vol. 

26  (3  RRR). 

Evidence  of  mental  suffering- 

properly  excluded  where  no 

personal  injury  was  shown. 

Smith  V.   Wilmington  A  W. 

R.  Co.    (N.   Car.),    p,  772, 

vol.  26  (3  R  R  R). 
Evidence  that    plaintiff    had 
learned  a  trade. 
Krueger  v,  Chicago  &  A.  Ry. 

Co.    (Mo.),  p.   400,   vol.  27 

(4  R  R  R). 
Excessive   verdict  for  perma- 
nent injuries  to  mother  and 
daughter. 
Gulf,  C.  A  S.  F.  Ry.  Co.  v. 

Sandifer    (Tex.),    p.    387, 

vol.  27  (4  R  R  R). 
Excessive  verdict  in  action  by 
mother  for  death  of  married 
son. 
Southern  Pac.  Co.  v.  Winton 

(Tex.),  p.  358,  vol.   26  (3  R 

RR). 
Exemplary  damages  for  reck- 
less disregard  of  human  life. 
Louisville  &   N.   R.   Co.   v, 

Simpson  (Ky.),  p.  513,  vol. 

26  (3  R  R  R). 
Exemplary   damages  where 
servant  was  injured  by  rea- 
son of  wantonness. 
Southern  Ry.  Co.    v.    Bunt 

(Ala.),  p.  786,  vol.  27   (4  R 

RR). 
Expenses  of    medical  attend- 
ance must  be  pleaded. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas    v.    Reasor   (Tex.)» 

p.  281,  vol.  26  (3  R  R  R). 
Fright  as  element  of  damage. 
Sanderson  v.  Northern  Pac. 

Ry.   Co.    (Minn.),  p.    675, 

vol.  28  (5  R  R  R). 
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tinued, 

Future  damages. 
Missouri    Pac.    Ry.    Co.    v, 
Columbia    (Kan.)»    p.     77, 
vol.  28  (5  R  R  R). 
Hospital  fees. 

Montgomery     St.     Ry.      v. 
Mason  (Ala.),  p.   316,  vol. 
28  (5RRR). 
In  action  for  personal  injuries, 
it  was  not  error  to  refuse  to 
instruct  that    plaintiff    had 
t>een  able  since  his  injury  to 
earn  approximately  as  much 
as  before,  even  if  the  evi- 
•dence  was  without  conflict 
to  that  effect. 

Birmingham    Southern    R. 
Co.  V.  Cuzzart  (Ala.),    p. 
312,  vol.  26  (3  R  R  R). 
Instruction  as    to    husband's 
right  to  recover  for  loss  of 
his  own  time  in  nursing  and 
caring  for  injured  wife  er- 
roneous because  not  limiting 
such  recovery  to  reasonable 
value  of  time. 

Freeman  v.  Metropolitan  St. 

Ry.  Co.  (Mo.),  p.  584,  vol. 

26  (3  R  R  R). 

Instruction  properly  refused  as 

giving  undue  prominence  to 

a  single  fact. 

Birmingham    Southern     R. 
Co.  V.  Cuzzart   (Ala.),  p. 
312,  vol.  26(3RR  R). 
Life  tables  as  evidence. 
Gulf,  C.  &  S.  F.  Ry.  Co.   v. 
Mangham   (Tex.),  p.    193, 
vol.  26(3RRR). 
Loss  of  earning  power. 
Adams  v,  Wilmington  &  N. 
Jilectric  Ry.  Co.   (Del.),  p. 
307,  vol.  27  (4RRR). 
lx>8s  of  time  and  wages. 
Adams  V,  Wilmington  &  N. 
Electric  Ry.  Co.  (Del.),  p. 
307,  vol.  27  (4  R  R  R). 
liledical  attention. 

Ft.  Worth  &  R.  G.  Ry.  Co. 
V,  Greer  (Tex.),  p.  387,  vol. 
27<4RRR). 

Medical  services,  sufficiency  of 
evidence  to  show    that   ex- 
cuses were  reasonable  and 
-necessary. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v,  Reasor  (Tex. ) ,  p. 

281,  vol.  26  (3  R  R  R). 

No  recovery  in  excess  of  dam- 
ages alleged. 

Missouri,  K.  &  T.  Ry.  Co. 
of     Texas      v.     Pawkett 


PBRSONAL    INJI7BIES— Cbfi- 

tinued. 

(Tex.),  p.  185,  vol.  26  (3  R 
RR). 
Past  and  future  suffering. 
Adams  v,  Wilmington  &  N. 
Electric  Ry.  Co.   (Del.),  p. 
307,  vol.27  (4RRR). 
Permanent  injuries. 
Indianapolis  St.  Ry.   Co.  v, 
Walton  (Ind.),  p.  388,  vol. 
27(4RRR>. 
Physical  and  mental  suffering. 
International  &  G.  N.  R.  Co. 
V.  Anchonda  (Tex.),  p.  789, 
vol.  26(3  RRR). 
Southern  Ry.  Co.  v.  Gresham 
(Ga.),  p.  509,  vol.   24  (1  R 
RR). 
Plaintiff's  pecuniary  condition. 
Southern  Ry.  Co.  v.  McLel- 
lan  (Miss.),  p.  559,  vol.  28 
(5  RRR). 
Punitive  damages. 
Louisville    &  N.    R.   Co.   v. 
Croan  (Ky.),  p.  509,  vol.  28 
(5  R  R  R). 
Recovery  on  second  trial. 
Kilpatrick  v.   Grand  Tmnk 
Ry.   Co.  (Vt.),   p.  945,  voL 
27  (4  RRR). 

Remittitur. 
Missouri,    K.    &  T.    Co.   of 
Texas  v,  Pawkett  (Tex.), 
p.  185,  vol.  26  (3  RRR). 

Sufficiency  of  evidence  of  caose 
of  injury  in  action  for  loss  of 
an  eye. 
Cook  V.    Missouri  Pac.    Ry 

Co.   (Mo.),  p.  954,    vol.26 

(3  RRR). 

Sufficiency     of     evidence     of 
nature   of    passenger's    in- 
juries. 
Nicholson  v.  Northern  Pac. 

Ry.  Co.  (C.   C.  A.),  p.  751, 

vol.  26  (3  R  R  R), 

Weight  of  artificial  leg. 
Carrow  v.  Barre  R.  Co.  (Vt.), 
p.  933,  vol.  27  (4  R  R  R). 

$9,(X)0  not  excessive  verdict  for 
death    of    man   twenty-nine 
years    old    earning   $75     a 
month. 
Voelker  v-  Chicago,  M.  &  St. 

P.  Ry.  Co.  (Iowa),  p.  509, 

vol.  27  (4  R  R  R). 

$15,500  not  excessive  for  death 

of  man  thirty-six  years  old 

earning  $100  a  month. 

Taylor  v.  Nevada-Califomia- 

Oregon    Ry.    Co.    (Nev.), 

p.  781,  vol.  27  (4  R  R  R). 
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Deaf  mute  injured  by  street  car, 
due  care  used  by  motorman . 
Bonham  v.  Citizens'  St.  R.  Co. 
(Ind.),  p.  787,  vol.  25  (2  R  R 

R). 
JXrection  of  verdict  for  defend- 
ant. 
Flores  v.  Atchison,  T.  Sl  S.  F. 

Ry.  Co.  (Tex.),  p.  709,  vol. 

24(1RRR). 
Duty  of  injured  person   to  pre- 
vent further  injury. 
Illinois  Cent.  R.  Co.  v.  Gheen 

(Ky.),  p.  558,  vol.  28  (5  R  R 

R). 
Elements  of  Damages. 

Right  to  recovery  for  shock 
resulting-  from  jar  to  nervous 
system  accompanying  blow, 
without  showing  that  shock 
was  consequence  of  blow. 
Homans  v.  Boston  Blevated 

Ry.    Co.     (Mass.),    p.  647, 

vol.  24  (1  R  R  R). 

Evidence. 

Error  in  refusing  to  permit 
defendant  to  show  that  no 
accidents  had  ever  happened 
t>efore  at  place  where  flag- 
man stumbled  over  slag 
ballast  and  was  injured. 
Southern  Ry.    Co.    v,   Mc- 

I^Uan  (Miss.),  p.  559,  vol. 

28(5RRR). 
Evidence  as  to  claims  under 
accident  insurance  policies. 
Louisville  &  N.   R.    Co.    v. 

Carothers  (Ky.),    p.    230, 

vol.  25  (2  R  R  R). 
Evidence  of  injury  to  hat  sus- 
tained after  accident, 
l/ouisville   &  N.   R.  Co.  v. 

Carothers   (Ky.),    p.    230, 

vol.  25  (2  R  R  R). 
Extent  of  injuries. 
Chicago  Terminal  Transfer 

Co.  V,  Kotoski  (111.),  p.  530, 

vol.  28(5  RRR). 
Harmless    error   in    refusing 
motion  for  physical  exami- 
nation. 
Galyeston,   H.  &  S.  A.  Ry. 

Co.  V.  Sherwood  (Tex.),  p. 

564,  vol.  27  (4  R  R  R). 
Medical  testimony. 
McGovern  v.    Smith  (Vt.), 

p.  541,  vol,  28  (5  R  R  R). 
Opinion  evidence  as  to  vicious- 
ness  of  dog  causing  injury. 
Chicago  Sl    A.    R.     Co.    v, 

Kuckkuck  (111.),  p.  91,  vol. 

28  (5 RRR). 


Photographs    of  scene  of  ac- 
tion. 

McGovem   v.   Smith  (Vt.), 
p.  541,  vol.  28  (5  R  R  R). 
Physical  examination. 
Galveston,  H.  &  S.  Ry.  Co. 
V,   Sherwood    (Tex.),    p. 
564,  vol.  27  (4  RRR). 
Testimony  of  physician  as  to 
whether  persons  who  are  in* 
sane      sometimes      appear 
sane    and   converse  ration- 
ally is  inadmissible. 
Whittlesey    v.    Burlington, 
etc.,  R.  Co.  (Iowa),  p.  680, 
vol.  27  (4  R  R  R). 
General  allegation  that  plaintiff 
was    caught  and  crushed    in 
wreck  sufficient  to  admit  evi- 
dence as  to  nature  of  injuries. 
St.  i;K>uis  S.   W.   Ry.    Co.    v. 
Kelton  (Tex.),  p.  279,  vol.  25 
(2  RRR). 
Harmless  error    in    overruling 
motion  for  personal  examina- 
tion of  plaintiff. 
Louisville    &    N.   R.    Co.    v, 
McClain  (Ky.),  p.  95,  vol.  25 
(2RRR). 
In  action  for  personal  injuries 
an  averment    that  plaintiff's 
leg  was  crushed  and  dislocated 
was   sufficient    to  admit    evi- 
dence of  injury  to  hip. 
St.   Louis  S.  W.   Ry.  Co.   ». 
Kelton  (Tex,),  p.  279,  vol. 
25  (2  RRR). 
Injury  caused  by  climbing  be- 
tween cars. 

Thompson  v.  Missouri,  K.  & 
T,  Ry.  Co.  (Mo.),  p.  832,  vol. 

25  (2  RRR). 

Judicial  notice  cannot  be  taken 
of  the  fact  that  weak  eyes  may 
be  inherited. 

Birmingham  Southern  R.  Co. 
V.  Cuzzart  (Ala.),  p.  312,  vol. 

26  (3  RRR). 

Judicial  notice  will  not  be  taken 
of  weight  of  artificial  leg. 
Carrow  v,  Barre  R.  Co.  (Vt.), 
p.  933,  vol.  27  (4  R  R  R). 
L#ife  tables  admissible  in  deter- 
mining amount  of  damages. 
Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v,  Scarborough  (Tex.), 
p.  608,  vol.  26  (3  R  R  R). 
Limitation  applicable  to  action 
for  injury  to  infant  brought  by 
him  after  attaining  majority. 
Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  z/. Scarborough  (Tex.), 
p.  608,  vol.  26  (3  R  R  R). 


PBBSONAI.    IKJUBIB8-C.W.- 

Mortalitj  tables  as  evidence. 
Halaes  v.  Lake  Shore  &.  M.  S. 
Ky.  Co.    (Mich,),  p.  627,  vol. 
24(1  RRR). 
Not   reversible   error   to  permit 
physician   to   give  opinion  as 
to  cause  of  deceased  condition 
of  hitman  body- 
Barker  v.  Ohio  Kiver  K.  Co. 
(W.  VaO,  p.  132,  vol.  27(4 
RRR). 
Parent  injured,  in  rescuiag  child 
upon  track.    . 

San  Antonio  &  A.  P,   Ry.  Co. 

V.  Gray  (Tex.),  p. 828.  vol.  25 

(2  RRR). 

Physical  and  mental  Buffering'. 

Indianapolia    St.  Rj.   Co.    v. 

Walton  <Ind.),  p.  3S8,  vol.  27 

(4  R  R  K). 

Physician's      opinion      as 


V.   Bennett   (Kan  ),   p.    272, 

vol.  25(2  R  RSI. 
Physician's  testimony  as  to   ex- 
tent. 
Haines  v.  Lake  Shore  &.  M.  S. 

Ry.  Co.  (Mich.),  p.  627,  vol. 

24  (1  R  R  R). 
Plaintiff's  testimony  aa  to  cause 
of  bis  weak  eyes  may  be  con- 
sidered although  contradicted 
by  that  of  physician. 
Birmingham  Southern  R.  Co. 

V.  Cuzzart  (Ala.),  p.  312,  vol. 


6(3  6 


K). 


Pleading  and  proof  as  to  extent. 
Chicago   &   A.  R.  Co.  v.   Mc- 
Donnell (111.),  p.  211,  vol.  24 
(IR  R  R). 
Presumption  as  to  lama  of  sister 
state    governing   actions    for 
damages. 

Chesapeake  &  N.  Ry.  V.  Han- 
mer  (Ky.),  p.  180,  vol.  25  (2 
RR  R). 
Ratification  of  compromise   of 
claim  for  Injury  to  passenger 
made  in  hospital. 
Louisville  &.  N.  R.  Co.   f .  Car- 
ter (Ky.),  p.  119,  vol.  25  (2  R 
R  R). 
SufBciency  of  complaint. 

Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Hilzfelder  [Tei.),   p.  3S7, 
vol.  24  11  RR  R). 
Sufficiency    of    evidence    as    to 

Guckavan  c.  Lehigh  Traction 
Co.  (Pa.),   p.  539,  vol.  28    (5 
RRR). 
Testimony  of  physician    as    to 

eipresBioiiB  of  pain  couatltut- 


PBBSONAL    INJUBraS-CMf- 
Ing  res  gestae,   in  action  for 


Texas  v.  Johnson  (Tex.),  p. 

178,  vol.  26  (3  R  RR). 
Testimony  of  physician  as  to  ex- 
tent of  injuries  of  employee. 
Missouri,  K.  &  T.   Rv.   Co.   of 

Texas  v.  Johnson  (Tex.),  p. 

178,  vol.  26  (3  R  R  R). 
Testimony  of  physiciati   aa    to 
what  portion  of  his  practice  is 
of  a  certain  character,  in  ac- 
tion for  injury  to  another  phy- 

St.   Lonis   S.   W.   Ry.    Co.   of 

Texas  f.  Ball  (Tex.),  p.  167, 

vol.  2S  (2  R  R  R). 
The  fact  that  the  existence  of 
newly-discovered  evidence  re- 
lating to  matters  of  railroading 
did  not  give  right  to  a  new 
trial,  in  action  for  Injuries  to 
passengera. 
Whittlesey  v.  Burlington,  etc, 

Ry.  Co.  (Iowa),  p.  680.   vol. 

27(4R  R  R). 
Validity  of  rules,  iastruction. 
Whittlesey  v.  Burlington,  etc., 

Ry  Co.  (Iowa),  p.    680,   vol. 

27(4R  R  R). 
Verdict  and  judgment  for  $12,500 
for  the  lots  of  leg  amended  by 
reducing  amount  to  i6,000. 
Budge  V.  Morgan's  L.  &  T.  K. 

&  S.  S.  Co.  (La.),  p.  440,  vol. 

27  (4R  R  R). 
What  law  governs. 
Southern  Ry.  Co.  v.  Mayes  (C. 

0.  A.),  p.   663,   vol.   24  (1   R 

R  R). 
What  proper  elements  of  damage 
caused  by  negligence   are  is  a 
question  of  law. 
Camp  V.  Wabash  R.  Co.  (Mo.), 

p.  746,  vol.  2S{2RR  R). 
When      excessive       in       action 
against  master. 
Dolau  V.   Sierra  Ry.   Co.    of 

California  (Cal.),  p.  875,  vol. 

25  (2 R  RR). 
Where  physician  acquired  infor- 
mation as  to  how  accident 
happened  from  injured  party 
while  attending  him  aa  sur- 
geon, he  is  not  rendered  in- 
competent to  testify  thereto  by 
N.  Y.  Code  Civ.  Proc  ,  sec.  834, 
unless  information  was  neces- 
sary to  enable  him  to  act  in 
professional  capacity. 
Green  v.  Metropolitan  St.  Ry. 

Co.  (N.  Y.),  p.    402,  VOL   26 

(3  R  R  R). 
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PERSONS    ASSISTING    PAS- 
SENGBRS. 
See  Passengers. 

PBST   HOUSES. 

Liability  for  communication  of 
contag-ious  disease  where  pa- 
tient in  railroad's  custody  es- 
caped. 

Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Wood  (Tex.),  p. 
936,  vol.  26  (3  R  R  R). 

PETITION  FOR  VIEWERS. 
See  Eminent  Domain, 

PHOTOGRAPHS. 

See  Evidence, 

Personal  Injuries, 

PH78IOAL    EXAMINATION. 
See  Personal  Injuries, 

PHYSICAL  SUFFERING. 

See  Children, 
Damages, 
Personal  Injuries, 

PHYSICIANS. 

See  Evidence, 
Officers, 

PLATFORMS. 

See  Carriers  of  Passengers, 
Stations  and  Depots, 

PLATS. 

See  Streets  and  Highways, 

PLEADING. 

See     Action     for     Wrongful 
Death, 
Appeals, 

Carriers  of  Freight, 
Carriers  of  Live  Stock, 
Carriers  of  Passengers. 
Children, 
Crossings, 
Eminent  Domain, 
Fellow  Servants, 
Fires, 

Limitation  of  Actions, 
Mandamus, 
Master  and  Servant, 
Negligence, 
Personal  Injuries, 
Taxation, 
Water  and    Watercourses, 

Act  of  God  when  relied  on  as  a 
defense     must    be     specially 
pleaded. 
Chicago,  etc.,  R.   Co.  v,  Shaw 


PLEADING- —  Continued, 

(Neb.),  p.  428,  vol.   24  (1  R 
RR). 
Bill  of  exceptions,  what  matter 
will  be  expugned  by  appellate 
court. 

Guyer  v,  Davenport,  R.   I.  & 
N.  W.  Rv.  Co.  (111.),  p.  667, 
vol.  25  (2'R  R  R). 
Code  pleadings  based  on  statute 
should  refer  to  statute. 
Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  RRR). 

Complaint  alleging  wilful   tort 
cannot  be  amended  so  as  to 
also    allege   cause    of    action 
based  on  mere  negligence. 
Proctor  V,    Southern  Ry.  (S. 

Car.),  p.  586,  vol.  27  (4  R 

RR). 
Complaint  in  ^uit  against  cor- 
poration must  show  place  of 
incorporation. 
Weller  v,  Pennsylvania  R.  Co. 

(Colo.),  p.  702,  vol.  25  (2  R 

R  R). 

Demurrer. 
St.  Louis,  etc.,  R.  Co.  ».  Bd. 
of    Com'  rs     of     Labette 
County  (Kan.),  p.  65,  vol.  24 
(IRRR). 

Facts  which  do  not  have  to  l)e 
proved  need  not  be  pleaded. 
Camp  z;.  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  R  R  R) . 

Failure  to  refer  to  statute  upon 
which  Code  pleading  is  based. 
Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  R  R  R). 

Joinder  of  causes  of  action. 
Louisville    Ry.    Co.    v.    Will 

(Ky.),   p.   826,    vol.  25  (2  R 

RR). 
Mandamus  lies  to  compel  rail- 
road company  to  comply  with 
statutory  duty  regarding  res- 
toration of  highways. 
Chicago,  etc.,  Ry.  Co.  v.  State 

ex  rel.  Zimmerman  (Ind.), 

p.  813,  vol.  25  (2  RRR). 

Matters  of  judicial  notice  need 
not  be  pleaded. 
Camp  V,  Wabash  R.  Co.  (Mo.), 
p.  746,  vol.  25  (2  R  R  R) . 

Necessary  parties  to  suit  in 
equity  to  enforce  claim  against 
property  sold  under  foreclos- 
ure proceeding  when  in  defraud 
of  creditors. 
Wenger  v,  Chicago  &  E.   R. 

Co.  (C.  C.  A.),  p.  707,  vol.  25 

(2RRR). 


Fl^BADTNO—CoMtinued. 

NODtnit  properly  denied  when 
court  cannot  say  from  evi- 
dence that  injury  was  not 
caused  by   defendant's   negli- 

Olson  ii.   Oree:on  Short  Line 
R.  Co.  (ITtah).  p.  797,  vol.  25 
(2R  RR). 
REg-ht  to  prove  gross  □eg'lig'ence 

under  alleirations  of  wilfulness 

and  reckless ness. 

ChicaKO  *  N.    W,   By,   Co.  v. 
Calumet   Stock  Farm  (111.), 
p.  162,  vol.  24  (1  RRR). 
Sufficiency  of  averment  to  show 

domicile. 

Weller  v.  Pennsvlvania  R.  Co. 
(Colo,),  p.   702,   vol.  25    (2  H 
HR). 
Trial  of  proceeding's  to  condemn 

land  is  g'overced  by  ordinary 

rules  of  ifaw  ^vemlag  trial  of 

Davidson  v.  Texas  ft  N.  O.  R. 

Co.   (Tes.).  p.   660,  vol.  25 

(2RR  R). 
When  petition  must  specifically 
allcffc  corporation  to  be  a  non- 
resident, to  entitle  the  cause 
to  be  removed  to  federal  court. 
Thompson    v.    Southern    Ry. 

Co.  (N.  Car.),  p.  698,  vol.  25 

(2  RRR).     . 
When  variance  between  petition 
and    proof   in  action   for  per- 
sonal injuries  is  not  substan- 
tial. 
International  &  G,  N.   R.  Co. 

V.  Locke  (Tei.),  p.  754,  vol. 

25  (2RKR). 
Where  there  is  a  general  charge 
of  negligence  as  causing  the 
injury  alleged,  it  is  not  neces- 
sary to  repeat  it  in  amended 
petition  charging  failure  to 
give  proper  signals. 
Louisville    Ry.    Co.    v.    Will 

(Ky.),   p.    826,  vol.  25    (2  R 

RR). 

PLEDG-B. 

See  Silts  of  Lading. 

POLICE  PO'WHB. 

See  Employers'  Liability  Act. 
Interstate  Cotitmerce. 
Negligence. 
Municipal     grant     to    construct 
railroad  in  street  subject  to  po- 
lice    power,     though     consti- 
tuting a  contract. 
Town  of  Mason  V.  Ohio  River 


POLIOB  -POVrmBa—CoHti%ued. 

R.  Co.  (W.    Va.),  p.  899,  vol. 

25  12RR  R). 
Kegulation  of  commerce  between 
states  as  affected  by  state 
statute  dealiag  with  bills  of 
lading,  and  providing  for 
attorney's  fees  for  prosecu- 
tion for  violation  of  statute. 
Missouri,  K.  &  T.    Ry.  Co.  v. 

Simonson     (Kan.),    p.    940, 

vol.  25  (2  B  HR). 


POSITIVE  BVIDEHOB. 

See  Crossings. 
PC^TAI.  OI.11BK8. 

See  Carriers  of  Passengers, 


See  Railroads. 
PBBFBRENTIAL  OLAIMB. 
See  Insolvency, 
Receivers, 

PBBJnDIOB. 

See  Instructions. 
Railroads, 

PEtEPATUBHT. 

See  Carriers  of  Goods. 
PBBSOBIPTION. 

See  Adverse  User, 
PRESUMPTIONS. 

See  Accidents  on  Track. 

Carriers  of  Goods, 

Carriers  of  Passengers. 

Connecting  Carriers, 

Crossings. 

Fires, 

Master  and  Servant. 

Right  of  Way. 

Shipbing  Receipts. 

Slock,  injuries  la. 

Street  Railways, 

Trespassers. 

PBIOB  OATTBE. 
See  Negligence, 


PRIVATE  OBOSSINaa 
See  Crossings, 
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PRIVATB  RAILROADS. 

See  Eminent  Domain. 

Employers*  Liability  Acts, 

PRIVATB  TRACKS. 
See  Contracts, 

PRIVILBGED   OOMMXJinOA- 
TIONS. 

See  Evidence, 

Personal  Injuries, 

PROOBSS. 

See  Receivers, 

Service  of  Process, 
Afifcnt  employed  to  solicit  traffic 
for  foreign  railroad  company  a 
man  agin  g^  agent  for  purpose  of 
receiving  summons  for  com- 
pany. 
Fremont,  etc.,  R.  Co.  v.  New 

York,  etc.,  R.  Co.  (Neb.),  p. 

470,  vol.  28  (5  R  R  R). 
New  York,  etc.,  R.  Co.  v,  Fre- 
mont, etc.,  R.  Co.  (Neb.),  p. 

470,  vol.  28  (5  R  R  R). 
Power  of  state  to  authorize  serv- 
ice upon  nonresidents  by  pub- 
lication. 
Connor  v.  Tennessee  Cent.  Ry. 

Co.  (C.  C.  A.),  p.  417,  vol.  26 

(3  R  R  R). 
When    state   may    provide    for 
service  of  summons  on  nonres- 
idents by  publication. 
Connor  v,  Tennessee  Cent.  R. 

Co.  (C.  C.  A.),  p.  417,  vol.  26 

(3  R  R  R). 

PROFITS. 

See  Damages, 

PROMISB  TO  RBPAIR. 
See  Master  and  Servant, 

PROPERTY  OWNBRS. 

See  Injuries  to  Property, 
Street  Railways, 

PROSECUTION    FOR    INJU- 
RIES TO  RAILROADS. 

See  Appeals, 
Evidence, 
Railroads, 

PROSPECTIVE  DAMAGES. 
See  Damages, 

PROSPECTIVE   PASSEN- 
GERS. 

See  Carriers  of  Passengers, 

PROXIMATE  CAUSE. 

See  Accidents  on  Track, 

Contributory    Negligence, 
Crossings, 


PROXIMATE  OAJJB'J^'-Cont'd. 

See  Frightening  Teams, 
Instructions, 
Master  and  Servant. 
Negligence, 
Street  Railways, 

PUBLIC  IMPROVEMENTS* 
See  Local  Assessments, 


PUBLIC  LANDS. 
Adverse  possession  of  land  ac- 
quired by  railroad  from  govern- 
ment. 
Wilbur  v.   Cedar  Rapids  &  M. 

R.   Ry.   Co.    (Iowa),  p.  648^ 

vol.  24  (1  R  R  R). 
Approval  of   selection  by  land 
department. 
Clark  V,    Herington    (U.   S.),. 

p.  463,  vol.  27  (4  R  R  R). 
Authority  of  secretary  of  inte- 
rior to  withdraw. 
Southern    Pacific    R.    Co.    v. 

Bell   (U.   S.),p.  286,  vol.  24 

(1  R  R  R). 
Bona    fide    purchasers   of  land 
granted   to  Southern    Pacific 
'Railroad  Company. 
United  States  v.   Southern 

Pac.  R.  Co.  (U.  S.),  p.  534, 

vol.  25  (2  R  R  R). 
Bona  fide  purchasers  of  patented 
land,  effect  of  notice  that  gov- 
ernment questions   patentee's 
titie. 
United  States  v.  Southern  Pac. 

R.  Co.    (U.    S.),   p.  534,  vol. 

2S(2RRR). 
Cancellation  of  selection  by  land 
department  as  a  defense  in 
action  to  recover  damages  for 
breach  of  covenant  in  a  con- 
veyance by  the  grantee  of  the 
railroad  company,  suflBciency 
of  evidence. 
Clark  V,  Herington  (U.  S.),  pv 

463,  vol.  27  (4  R  R  R). 
Defense  to  suit  by  United  States 
for  cancellation  of  patent. 
United  States  v,  Chicago,  M. 

&St.  P.  Ry.  Co.  (C.  C.  A.)^ 

p.  610,  vol.  27  (4RRR). 
Diligence  in  procuring  patents* 
Wilson  V,  Southern  Pac.  R.  Co. 

(Cal.),   p.   527,  vol.  25   (2  R 

R  R). 
Bven-numbered  sections  of  land 
not  opened  to  selection  by 
Missouri,  Kansas  &  Tesaa 
Railroad  Company,  construc- 
tion of  statutes. 
Lee  Clark  v,  Monroe  D.  Her- 
ington  (U.   S.),   p.    463,  vol. 

27  (4RR  R). 
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PUBLIC  IjANDQr-Coniinued. 

In  act  of  March  3,  1875,  sec.  1, 
the  tneaaing  of  the  word  "ad- 
jacent," as  applied  to  lands, 
should  t>e  determined  by  the 
evidence  in  each  particular 
case. 
United  States  v.  St.  Anthony 

R.  Co.  (C.  C.  A.),  p.  398,  vol. 

26  (3  R  R  R). 
Innocent  purchasers  of  lands 
unlawfully  selected  by  rail- 
road company  as  indemnity 
land  not  protected  by  act  of 
March  3,  1887,  unless  they  are 
citizens  of  the  United  States, 
or  have  declared  their  inten- 
tion of  becoming  citizens. 
Clark  V,  Heringrton    (U.   S.), 

p.  463,  vol.  27(4RRR). 
Ivocation  of  right  of  way  through 
public  land,   under  18  Stat,  of 
Wash.  482,  sec.  1. 
Pennsylvania    Min.     &    Imp. 

Co.  V.   Everett  &  M.  C.  Ry. 

Co.    (Wash.),  p.  346,   vol.  28 

(5  R  R  R). 
Right  of  United  States  to  main- 
tain suit    for  cancellation  of 
patent  for  t>enefit  of  private 
person  barred  by  laches. 
United  States  v.  Chicago,  M. 

&  St.  P.   Ry.  Co.  (C.  C,  A.), 

p.  610,  vol.  27  (4  R  R  R). 
Right  to  lands    within   conflict 
where  grants  conflict  by  cross- 
ing or  lapping,  effect  of  prior- 
ity of  location. 
Southern  Pac.  R.  Co.  v,  U.  S. 

(U.  S.),  p.  273,  vol.  24  (IR 

RR). 
U.  S.  V.  Southern  Pac.  R.  Co. 

(U.  S.),  p.  273,  vol.  24  (1  R 

RR). 
Taking    timber    from  adjacent 
land,  construction  of  act  March 
3,  1875,  sec.  1. 
United  States  v,    St.  Anthony 

R.  Co.  (C.  C.  A. ) ,  p.  398,  vol. 

26  (3RRR). 
Whether  homestead  entry  was 
within  railroad  grant. 
Wilbur  V.   Cedar  Rapids  &  M. 

R.   Ry.   Co.    (Iowa),   p.  648, 

vol.  24(1  RRR). 

PUBLIC  OFFICERS. 
See  Common  Carriers, 

PUBLIC  POLICY. 

See  Carriers  of  Freight, 
Constitutional  Law, 
Contracts, 

Elevated  Railroads, 
Master  and  Servant, 


PUBLIC  USB. 

See  Eminent  Domain, 


PUNITIVE  DAMAGES. 

See  Carriers  of  Passengers, 
Damages, 
Ordinances, 
Personal  Injuries, 
Street  Railways, 


See  Judicial  Sales, 

QUESTIONS  OF  LAW. 
See  Negligence, 

QUESTIONS  OF  LAW   AND 
QUESTIONS  OF  FACT. 

See  Negligence. 

RAILROAD   AID  GRANTa 

See  Bonds, 
Construction  of  clause  requiring 
company  to  operate  towboats. 
Atkins  V,  Shreveport  &  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol. 

24  (IRR  R). 
Estoppel  of    railroad    to   claim 
that  stipulation  requiring  it  to 
operate    towboats    was   ultra 
vires. 
Atkins  V,  Shreveport  &  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol. 

24  (1  R  R  R). 
Fulfilment  of  stipulation  requir- 
ing railroad    to  operate  tow- 
t>oats. 
Atkins  V,  Shreveport  &  R.  R. 

V.  Ry.  (3o.  (La.),  p.  651,  vol. 

24(1  RRR). 
Power  of  counties  to  aid  rail- 
roads  under   Code   of   North 
Carolina  1883,  sec.  1996. 
Board    of   ComVs   of    Stanly 

County  V,  Coler  (C.  C,  A.), 

p.  496,  vol.  25  (2  RRR). 
Power  of  railroad  to  stipulate 
that  it    would    operate    tow- 
boats. 
Atkins  V,  Shreveport  &  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol. 

24  (1  RRR). 
Stipulation    requiring   railroad 
to  operate  towboats  as  consid- 
eration for  grant. 
Atkios  V,  Shreveport  &  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol. 

24  (1  R  R  R). 

RAILROAD       COMMISSION- 
ERS. 

Action  to  annul  decision. 
Railroad  Commission  of  Texas 
V,   Weld  (Tex.),  p.  955,  vol. 

25  (2  R  R  R). 
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BAILROAD       COMMISSION- 
BBS—  Continued, 

Determination  of  board  of  rail- 
road    commissioners     as    to 
whether  the  method  of  oper- 
ating a  railroad  is  reasonable, 
as  provided    by    the   railroad 
law  of  New  York,  is,  by  {  162, 
enforceable  by  mandamus. 
People  ex  rel.  Linton  v.  Brook- 
lyn Heigrhts  R.  Co.  (N.  Y.), 
p.  95,  vol.  28  (5  R  R  R). 
Finality  of  judgement  in  favor  of 
a  person  dissatisfied  with  de- 
cision of  commissioner. 
Railroad  Commission  of  Texas 
V,  Weld  (Tex.),  p.  955,  vol.  25 
(2  R  R  R). 

Provision  of  Louisiana  constitu- 
tion, conferring  upon  supreme 
court  jurisdiction  of  suits 
against  railroad  commission, 
not  applicable  to  suits  brought 
by  commission  to  recover  fines 
imposed  by  itself. 
Railroad  Commission   of  La. 

V.  Kansas  City  Southern  Ry. 

Co.  (La.),  p.  31,  vol.  26  (3  R 

RR). 

Reduction  of  rates. 
Minneapolis,   etc.,   R.   Co.   r. 
State  of  Minnesota  (U.  S.), 
p.  650,  vol.  27  (4  R  R  R). 

Right  to  enjoin  enforcement  of 
tariff    schedule    which    would 
deprive    carrier    ot    property 
without  due  process  of  law. 
Wallace  v,  Arkansas  Cent.  R. 

Co.  (C.  C.  A.),  p.  268,  vol.  28 

(5RRR). 

The  determination  of  state  rail- 
way commission  as  to  right  of 
railroad      company    to    issue 
bonds  in  advance  of  its  com- 
pletion, final  and  conclusive, 
construction  of  Texas  statute. 
Denison  &,  S.  Ry.  Co.  v.  Rail- 
road  Commission  of  Texas 
(Tex.),  p.   120,  vol.  28  (5  R 
RR). 

Through  rate  not  necessarily 
reasonable  because  it  does  not 
exceed  the  aggregate  of  two 
reasonable  local  rates. 
Minneapolis,  etc.,  R.  Co.  v. 
State  of  Minnesota  (U.  S.), 
p.  650.  vol.  27   (4  RR  R). 

Whether    action     of    Kentucky 
railroad     commission     fixing 
rates  may  be  enjoined. 
McChord  v.   C.   &  O.  R.  Co. 

(U.   S.),  p.  298,  vol.  24  (1  R 

RR). 


RAILROAD       OOMMISSION- 

BRS~  Continued, 

McChord  V,  Cincinnati,   etc., 

Ry.  Co.  (U.  S.),  p.  298,  vol. 

24  (1  R  R  R). 
McChord  v,   Louisville  &  N. 

R.  Co.  (U.  S.),  p.  298,  vol.  24 

(1  R  R  R). 
McChord  V*  Louisville,  etc.,  R. 

Co.   (U.   S.),   p.   298,   vol.  24 

(1  R  R  R). 
McChord  v.   Southern  R.  Co. 

(U.   S.),p.   298,  vol.  24  (IR 

RR). 
Whether  Kentucky  statute  mak- 
ing recommendation  of  rail- 
road commission  condition 
precedent  to  indictment  for 
charging  unlawful  rates  was 
repealed. 
McChord   v.  C.   &  O.  R.  Co. 

(U.  S.),  p.  298,  vol.  24  (1  R 

RR). 
McChord    v,  Cincinnati,  etc., 

Ry.  Co,  (U.  S.),  p.  298,  vol. 

24  (IR  RR). 
McChord  v*  Louisville,  etc.,  R. 

Co.   (U.   S.),  p.  298,   vol.  24 

(IR  RR). 
McChord  v,  Louisville  &  N.  R. 

Co.   (U.  S.),   p.   298,  vol.  24 

(IRRR). 
McChord  v.  Southern  R.  Co. 

(U.  S.),  p.  298,  vol.  24  (1  R 

RR). 

RAILROAD  COMMISSIONS. 
See  Mandamus. 

RAILROAD  OOMPANIBS. 

Liability  for  negligent  killing 
of  animals  though    they  are 
running  at  large  in  violation 
of  statute. 
Houston  &  T.  C.  Ry.  Co.  v, 

HoUingsworth  (Tex.),  p.  905, 

vol.  25(2  RRR). 

RAILROAD  PT7RPOSBS. 
See  Grants, 


See  Bonds, 

Carriers  of  Freight, 

Carriers  of  Passengers, 

Consolidation, 

Construction, 

Conversion, 

Creditors, 

Crossings, 

Damages, 

Easements, 

Electric  Railways, 

Eminent  Domain, 
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B»AILROAI>&—Coniinu€d. 

See  Fences. 
Frauds, 
Gaming. 
Grants, 

Injuries  to  Property, 
Judicial  Sales, 
Leases  and  Running  Pdw- 

ers. 
Licensees. 
Licenses, 
Liens, 

Local  Assessments, 
Mandamus, 
Mortgages, 
Ordinances, 
Pest  Houses, 
Railroads  in  Streets. 
Peal  Estate. 
Reorganization, 
Right  of  Way, 
Street  Railways, 
Taxation. 
Trade  Fixtures, 
Trespassers. 
Ultra  Vires. 
Water  and   Watercourses, 

Accmal  of  rii^ht  of  action  for  in- 
jury to  land  from  construction 
of  roadbed. 

Missouri  Pac.  Ry.  Co.  v,  Hem- 
ingway (Neb.),  p.  435,  vol.  24 
(1  R  R  R). 

Admissions  that  officer  of  cor- 
poration had  authority  to  exe- 
cute note,  sufficient    to  estop 
corporation. 
Baines  v.  Coos  Bay,  etc.,  R.  & 

Nav.  Co.    (Ore.),  p.  412,  vol. 

26  (3  R  R  R). 

Agent  employed  to  solicit  traffic 
for  foreign  railroad  company 
a  managing  agent  for  purpose 
of  receiving  summons  for  com- 
pany. 

Fremont,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.  (Neb.),  p. 
470,  vol.  28  (5  R  R  R). 
New  York,  etc.,  R.  Co.  v,  Fre- 
mont, etc.,  R.  Co.  (Neb.),  p. 
470,  vol.  28  (5  R  R  R). 

A  town  cannot  thaintain  a  suit 
against  a  railroad  for  giving 
its  name  to  a  station  near  it. 
Gulf  &  S.  I.  R.  Co.  V.  Town  of 

Seminary    (Miss.),    p.    122, 

vol.  28(5R  RR). 

Authority  to  carry  on  warehouse 
business. 
State  V.  Morgan's  L.  &  T.  R.  & 

S.  S.  Co.   (La.),  p.  679,  vol. 

25  (2RRR). 

Complaint  must  be  made  to  rail- 


"BLAJaSBJOhJyi^-Continued, 

road  commissioners  to  compel 

operation  of  train. 

People  ex  rel.  Linton  v,  Brook- 
lyn Heights  R.  Co.  (N.  Y.), 
p.  95,vol.2S(5RRR). 
Corporate  existence  shown    by 

introduction  of  charter. 

Chesapeake   &   W.   R.  Co.    r. 

Washington,  C.  A  St.  L.  R. 

Co.  (Va.),  p.  444,  vol.  26  (3  R 

RR). 

Deflection  of  road  from  granted 

way  not  an  abandonment  of 

enterprise  working  forfeiture, 

construction  of  grant. 

Dickson  v.  St.  Louis  &  K  R. 
Co.  (Mo.),  p.  515,  voL  25  (2  R 
RR). 

Duty    to    give    warning    before 
starting  train. 
Thompson  v.   Missouri,  K.  & 

T.  Ry.  Co.  (Mo.),  p.  832,  vol. 

25(2RRR). 

Enforcement    of    local    assess- 
ment lien  against  railroad. 
Pittsburgh,  C,   C.    &  St.  L. 

Ry.   Co.    V,   Fish    (Ind.),  p. 

391,  vol.  25  (2  R  R  R). 

Foreign  corporation  becoming 
domestic  corporation  under 
statute  of  South  Carolina  is  a 
nonresident  of  that  state  for 
purposes  of  removal  of  case  to 
federal  court. 

Calvert  v.  Southern  R.  Co.  (S. 
Car.),  p.  481,  vol.  28  (5  R  R 

R). 
Wilson  V,   Southern   Ry.  Co. 
(S.  Car.),  p.  496,  vol.  28  (5  R 
RR). 

Franchises,  taxation  of. 
Minneapolis,  St.  P.  &  S.  S.  M. 
Ry.   Co.    V,  Dickey  County 
(N.  Dak.),  p.  838,  vol.  25  (2  R 
RR). 

Implied  admission  of  defendant's 
presence  within  state  in  action 
against  foreign  railroad. 
Southern  R.  Co.  v,  Mayes   (C. 

C.  A.),  p.  663,  vol.   24  (1  R 

RR). 

Implied    authority  of   agent  to 
solicit  traffic  for  foreig^n  rail- 
road company  to  bind  his  prin- 
cipal for  safe  delivery  of  goods 
beyond  its  own  line. 
Fremont,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.  (Neb.)i  p. 
470,  vol.  28  (5RRR). 
New  York,  etc.,  R.  Co.  v.  Fre- 
mont, etc.,  R.  Co.  (Neb.),  p. 
470,  vol.  28  (5  R  R  R). 
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RAHjBOADS —  Continued, 

In  an  action  against  a  railroad 
company,  it  is  not  a  charge  on 
facts  to  say,  **I  feel  confident 
that  you  will  not  be  influenced 
by  the  fact  that  the  railroad  is 
a  rich  corporation." 
Davis  V.   Atlanta  &  C.   A.  L. 

Ry.  Co.  (S.  Car.),  p.  317,  vol. 

26(3RRR). 
Invalidity     of     reorganization, 
fraudulent  against  creditors. 
Wenger  v.  Chicago  &  E.  R.  Co. 

(C.  C.  A.),  p.  707,  vol.  25  (2  R 

RR). 
Laws  1850,  c.  140,  of  New  York, 
providing  for  the  construction 
of  intersections  of  railroads 
applicable  to  the  intersection 
of  street  railroad  operated  by 
electricity  with  railroad  op- 
erated by  steam. 
Stillwater  &  M.  St.  Ry.  Co.  v, 

Boston  &  M.  R.  Co.  (N.  Y.),  p. 

115,  vol.  28(5  RRR). 
Laws  1890  of  New  York,  c.  565, 
do  not  permit  a  railroad  to  se- 
lect a  new  terminus  in  an  ad- 
joining county,  seven  miles 
from  its  original  terminus, 
extending  its  line  thereto, 
where  such  change  is  only 
made  for  the  purpose  of  in- 
creasing the  business  of  the 
road. 
Greenwich  &.    J.    Ry.   Co.  v. 

Greenwich  &  S.  Electric  R. 

R.  (N.  Y.),  p.  329,  vol.  28  (5 

RRR). 
Liability  for  tort  of  lessor  where 
railroad  is  leased  to  construc- 
tion partnership  who  has  no 
charter  or  franchise  to  operate 
railroad. 
Suburban  R.  Co.   v,  Balkwill 

(III.),   p.   784,    vol.    25    (2  R 

RR). 
Liability  of  railroad  for  mate- 
rial   furnished  contractor  for 
construction  of  road. 
Cameron  v,   Orleans  Sl  J.  Ry. 

Co.,  Limited  (La.),   p.  829, 

vol.  26  (3  R  R  R). 
Liability  on  contracts  of,  or  for 
torts  of  predecessor. 
Seaboard     Air    Line    Ry.    v. 

Leader  (Ga.),  p.  839,  vol.  27 

(4  R  R  R). 

Necessary    parties    to    suit   to 
charge    property    sold    under 
foreclosure     proceedings,     on' 
grounds  of  fraud. 
Wenger  v,  Chicago  &  E.  R.  Co. 

(C.   C.    A.),  p.  707,   vol.  25 

(2  R  R  R). 


B>AJI:BX>AI>B— Continued. 

No  trust  relations  between  stock* 
holders. 
Rothchild  v.  Memphis  &  C.  .R. 

Co.  (C.  C.  A.),  p.  397,  vol.  25 

(2  RRR). 
Operation  of  road  at  actual  loss 
cannot  be  required. 
Jack   V.  Williams  (S.  Car.),  p. 

10,  vol.  26  (3  RRR). 
Power  of  court  to  order  destruc- 
tion of  road  and  sale  of  mate- 
rials where  its  operation  would 
be  at  an  actual  loss. 
Jack  z/.   Williams  (S.  Car.),  p. 

10,  vol.  26  (3  RRR). 
Power  of  legislature  to  compel 
creditor  corporation  to  accept 
payment  of  bonds  before  ma- 
turity. 
Little  River  Tp.   v.  Board  of 

Com'rs    (Kan.),  p.  437,  vol. 

26  (3  R  R  R). 
Preferential  det>ts. 
St.  Louis  Merchants'  B.  T.  Ry. 

Co.  V.  Continental  Trust  Co. 

(C.  C.  A.),  p.  694,  vol.  25  (2  R 

RR). 

Provision  of  Louisiana  consti- 
tution conferring  upon  su- 
preme court  jurisdiction  of 
suits  against  railroad  commis- 
sion, not  applicable  to  suits 
brought  by  the  commission 
to  recover  fines  imposed  by 
itself. 
Railroad  Commission   of  La. 

V,  Kansas  City  Southern  Ry. 

Co.    (La. ) ,  p.  31,  vol.  26  (3  R 

RR). 

Rental  of  terminal  property. 
St.    Louis  Merchants*  Bridge 
Terminal  Ry.   Co.  v.  Conti- 
nental Trust   Co.  (C.  C.  A.), 
p.  694,  vol.  25  (2  R  R  R). 

Reorganizatiop. 
Industrial  &  General  Trust 
V.  Tod  (N.  Y.),  p.  723,  vol. 
25  (2  R  R  R). 
Wenger  v,  Chicago  &  E.  R. 
Co.  (C.  C.  A.),  p.  707,,  vol. 
25  (2  R  R  R). 

Right  of  stockholder  of  railroad 
corporation  to  purchase  prop- 
erty at  judicial  sale  for  his  own 
benefit. 
Rothchild    v.   Memphis  &  C. 

R.  Co.  (C.  C.  A.),  p.  397,  vol. 

25  (2  RRR). 

Roadbeds,  taxation  of. 
Minneapolis,  St.  P.  &.  S.  S.  M. 
Ry.   Co.  V,    Dickey    County 
(N.    Dak.),   p.   838,  vol.    25 
(2  RRR). 
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B  AHiRO  ADS— Continued. 

Sale  of  railroad  property  does  not 
cause  dissolution  of   corpora- 
tion. 
Chesapeake  A  N.  Ry.  v,  Han- 

mer     (Ky.)t  p-   180,    vol.  25 

(2  R  R  R). 
State  alone  can  question  com- 
pany's power  to  hold  a  pur- 
chased road. 
Rothchild  v.  Memphis  &  C.  R. 

Co.    (C.  C.  A.),   p.   397,  vol. 

25  (2  R  R  R). 
Taxation  of  roadbed,  franchise, 
etc. ,  as  personal  property. 
Minneapolis,  St.  P.  A  S.  S.  M. 

Ry.    Co.  V,  Dickey    County 

(N.   Dak.),   p.  838,   vol.25  (2 

RRR). 
Validity  of  assessment  of  rail- 
road property  under  Ohio  stat- 
ute. 
Cowen  V.  Aldridg'e  (C.  C.  A.), 

p.  712,  vol.  25  (2  R  R  R). 
Venue  of  action  for    injuries 
against  railroad,  under  Geor- 
g'la  statute. 
Atlanta,   K.   &  N.   Ry.   Co.  v. 

Wilson  (Ga.),  p.  610,  vol.  27 

(4  RRR). 
Violation  of  statute  to  prevent 
injury  to  railroads. 
State  V.  McKenna  (Utah),  p. 

674,  vol.  25  (2  R  R  R). 

Waiver  of  misnomer  of  defend- 
ant. 
BurlinfiTton  &  M.  R.  R.  Co.  in 

Nebraska  v,  Burch  (Colo.),  p. 

21,  vol.  27  (4  RRR). 

When  claim  ag-ainst  insolvent 
company  one  for  original  con- 
struction. 

St.  Louis  Merchants'  B.  T. 
Ry.  Co.  V.  Continental  Trust 
Co.  (C.  p.  A.),  p.  694, 
vol.25  (2  RRR). 

Whether  it  is  necessary  to  allege 
corporate  existence  in  indict- 
ment against  railroad. 
State    V.    Dry    Fork    R.    Co. 
(W.    Va.),   p.    313,  vol.     24 
(1  R  R  R). 

Whether  lease  of  railroad  prop- 
erty necessarily  involves  cor- 
porate existence  of  lessor. 
State  V,  Morgan's  L.  &  T.  R. 

&   S.    S.   Co.    (La.),   p.   679, 

vol.  25  (2  R  R  R). 

BAILROADS  IN  STREETS. 

See  Crossing's, 

Eminent  Domain, 

Indictment, 

Railways, 


RAILROADB    IN   BTREBTS— 
Continued, 

See  Remedies, 

Street  Railways, 
Streets  and  Highways, 

Accrual  of  rig^ht  of  action  for 

damage  to  adjacent  land  from 

construction  of  a  second  track. 

Calumet   &  C.  Canal  &  Dock 

Co.  V,  Morawetz  (111.),  p.  474, 

vol.  27  (4  R  R  R). 

Deed  construed  to  convey  only 

part  of  g^rantor's  interest  in 

streets. 

BuUard  v.  New  York,  etc.,  R. 
Co.  (Mass.),  p.  385,  vol.  26 
(3  R  R  R). 
Elements  of   damaires  to  abut- 
ting property  from  operation 
of  railroad  in  streets. 
Calumet  &  C.  Canal  &  Dock 
Co.   V,    Morawetz   (111.),  p. 
474,  vol.  27  (4  R  R  R). 
Extent  of  right  in  obstructing 

§ublic  use  of  crossing^, 
'own  of  Mason  v,  Ohio  River 

R.  Co.  (W.  Va.),  p.  899,  vol. 

25  (2  RRR). 
f^ailure  to  fs^y^  signals  at  street 
crossings  as  neglig^ence. 
Louisville    &  N.    R.    Co.    v. 

Cooper  (Ky.),p.  230,  vol.  24 

(1  R  R  R). 
Improper  use  of  municipal  grant 
to  construct  railroad  in  street 
may     constitute      a      public 
nuisance. 
Town  of  Mason  v,  Ohio  River 

R.  Co.  (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 
Improper  use  of  street. 
Town  of  Mason  v,  Ohio  River 

R.  Co.   (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 
Liability    for    personal    injury 
caused      by     nnlighted     ob- 
struction. 
Houston,  B.  &  N.  Ry.  Co.  v. 

Pollard  (Tex.),  p.  666,  vol. 

24  (1  R  R  R). 
Limitation  of  action  for  injury 
to  abutting  property  by  reason 
of  construction  and  operation 
of  railroad. 
Klosterman  v,  Chesapeake  & 

O.  Ry.  Co.  (Ky.),  p.  726,  vol. 

28  (5  RRR). 
Measure  of  damages  to  abutting 
property  where  only  one  track 
was  constructed  and  operated 
under  legislative  and  munici- 
pal authority. 
Klosterman  v,   Chesapeake  & 

O.  Ry.  Co.  (Ky.),  p.  726,  vol. 

28  (5  R  R  R). 
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RAILROADS    IN 
Continued, 

Municipal  g'rant  to  construct 
railroad  in  street  when  ac- 
cepted, constitutes  a  contract. 
Town  of  Mason  v,  Ohio  River 

R.  Co.  (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 
Municipality  has  no  power  to 
authorize  railroad  company  to 
operate  its  road  in  street  so  as 
to  destroy  reasonable  useful- 
ness of  street. 
Com.    V.    Camden    Interstate 

Ry.  Co,  (Ky.),  p.  472,  vol.  27 

(4  R  R  R). 
Obstruction  of  crossing*,  manda- 
mus to  compel  clearance. 
Town  of  Mason  v.  Ohio  River 

R.  Co.  (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 

One  who  walks  along  street  on 
or  too  near  railroad  track, 
without  necessity,  is  guilty 
of  contributory  negligence 
barring  recovery  for  injury 
from  an  engine. 
Loughrey  v,  Pennsylvania  R. 

Co.  (Pa.),  p.  576,  vol.  25  (2  R 

RR). 

Power  of  city  to  grant  right  to 
railroad  company  to  lay  tracks 
in  street. 

Texarkana  &  f't.  S.  Ry.  Co.  v, 
Texas  &  N.  O.  R.  Co.  (Tex.), 
p.  631,  vol.  27  (4  R  R  R). 

Province    of    court    to    review 
decision  of  city  council  as  to 
necessity  for  extending  street 
across  railroad. 
Chicago  &  N.   W.  Ry.  Co.  v. 

City    of  Morrison    (111.),  p. 

807,  vol.  24  (IRRR). 

Railroad  company  takes    ease- 
ment to  construct  track  along 
street    subject    to   rights    of 
others. 
Kelly  V.  Pittsburgh,  C,  C.  & 

St.  L/.  Ry.  Co.  (Ind.),  p.  547, 

vol.  25  (2  R  R  R). 

Railroads  in  streets,  necessity  of 

showing  benefits. 

Village    of    River    Forest    v, 

Chicago  A    N.   W.  R.    Co. 

(111.),  p.  853,  vol.  27  (4RR 

R). 
Restoration  of  street   to  former 
condition  after  being  used  for 
railroad  purposes. 
Town  of  Mason  v.  Ohio  River 
R.  Co.  (W.  Va.),  p.  899,  vol. 
25  (2  R  R  R). 
Right  of  abutting  owners  to  com- 


RAILBOADS    IN   STREETS— 
Continued, 

pensation  for  change  of  grade. 
Fries  z^.    New  York  &   H.   R. 

Co.  (N.  Y.),   p.   316,   vol.   24 

(IRRR). 
Right  to  damages  after  discon- 
tinuance of  highway  and  its 
use  for  railway  purposes,  be- 
cause of  alteration  of  grade, 
on  ground  that  land  was  still 
subjected  to  more  onerous  use. 
BuUarc  v.  New  York,  etc.,  R. 

Co.  (Mass.),  p.  385,   vol.   26 

(3RRR). 
Speed  in  violation  of  ordinance 
as  neglig'ence. 
Kansas  City  Suburban    Belt 

Ry.  Co.  V,  Herman  (Kan.), 

p.  577,  vol.  25  (2R  R  R). 
Statutory  precautions  required 
in  running  trains  on  or  across 
streets  not  applicable  where 
trains  are  being  switched 
across  street. 
Illinois  Central  R.  R.    Co.    v. 

Clarkson    (Tenn.),    p.     459, 

vol.  28  (5  R  R  R). 

Sufficiency  of  evidence  of  dam- 
age to  abutting    property   by 
reason  of  smoke  and   cinders. 
Calumet  &  C.  Canal  &    Dock 
Co.    V,  Morawetz    (111.),    p. 
474,  vol.  27(4R  R  R). 

Sufficiency  of  evidence  to  show 
that  but  one  track  was  con- 
structed and  operated  under 
legislative  and  municipal  con- 
trol. 
Klosterman  v,  Chesapeake  & 

O.  Ry.  Co.  (Ky.),  p.  726,  vol. 

28  (5RRR). 

Sufficiency    of   indictment     for 
nuisance  where  improper  con- 
struction of  railroad  in  street. 
Commonwealth  v,  Camden  In- 
terstate Ry.  Co.  (Ky.),  p.  472, 
vol.  27  (4  R  R  R). 

Where  city  authorizes  a  railroad 
to  lay  track  in  street  it  may 
not  thereafter  without  consent 
of  such  railroad  authorize  new 
company  to  use  track. 
Texarkana  A  Ft.  S.  Ry.  Co.  v, 
Texas  A  N.  O.  R.  Co.  (Tex.), 
p.  631,  vol.  27  (4RR  R). 


See  Carriers  of  Passengers, 
Personal  Injuries, 


See  Street  Railways, 


BATES. 

See  Carriers  of  Goods. 
Carriert  of  Live  Stock. 
Carriers  of  Passengers. 
Constitutional  Law. 
Railroad  Commissioners. 

BEL&L  B8TATB. 

See  Eminent  Domain. 
Public  Lands. 
Right  of  Way. 
PreanmptioD  of  conaent  to  tak- 
ing of  land    by    railroad    not 
applicable  where  rights  of  par- 
ties defined  by  written  instra- 

Maginnia     v.    Knickerbockdr 

Ice  Co.  (Wia.),  p.  247,  vol.  24 

(1  RR  R). 
Reveraion  to  vendor  prevented 
bj  hia  inequitable  conduct. 
M  agin  nil     v.      Knickerbocker 

Ice  Co.  (Wia.),  p.  247,  vol. 

24  (IRRR). 
SeTerHlon  to  vendor  upon  breach 
of  coaditioti. 
Uagltmia    v.    Knickerbocker 

Ice  Co.  (Wia.),  p.  247,    vol. 

24  (1  R  R  R). 
Right  of   railroad  to  remain  in 
posseaaion  of  forfeited  land  it 
conld  have  acquired  bj    emi- 
nent domain. 
Maginnia    v.     Knickerbocker 

Ice  Co.  (Wis.),  p.  247,  vol.  24 

(1 R  R  R). 
Right  to  invoke  judicial   reme- 

Maginnia    v.     Knickerbocker 

Ice  Co.  (Wia.),  p.  247,  vol.  24 

(IRE  R). 
Vendor'a   waiver  of    forfeiture 
for  breach  of  condition. 
Maginnie     v.    Knickerbocker 

Ice  Co.  (Wis.),  p.  247,  vol.  24 

(IRR  R). 


See  Fires. 

Insolvency. 
Railroads. 
Appellate  court  will  not  inter- 
fere with  diacretion  of  lower 
courts  in  fijting  compensation 
of  receivers  except  in  case  of 
clear  abuse. 

Braman   v.  Farmers'  Loan   h 
Trust  Co.  (C.  C.  A.),  p.  636, 
vol.  2S  (2RR  R). 
Compensation,      allowance     for 
hotel  bills. 

Braman  v.  Farmers'  Loan  Sc 
Trust  Co.  (C.  C.  A.),  p.  636, 
vol.25   {2RRR). 


'KBaBIWB&— Continued. 
Compensation,   rent    of   offices 
in  distant  city. 
Braman  v.    Farmers'   Loan  h 
Trust  Co-  (C.  C.   A.),  p.  636. 
vol.  25  (2RK  R). 
Diamiaaal     aa     to     corporaticni 
where   receiver  and  company 
were  joined  as  defendants,  in 
action  for   injury    during  re- 
ceivership. 

St.    Louis  &  S.  V.   By.  Co.  v. 
Bricker   (Kan.),  p.  8,  vol.  28 
(5  R  K  R). 
Hotel  billa,  when  properly  disal- 
lowed  aa  unnecessary  outlay. 
Braman  v.  Farmera'   Loan  k 
Trust  Co.  (C.  C.  A.),  p.   636, 
vol.  25  (2  R  R  R). 
Jurisdiction  of  suit  for  appoint- 
ment of  receiver,  under  Ind. 
Act,  Feb.  7,  1899. 
Chicago  &  S.  E.  Ry-  Co.  v. 
Kenney  (Ind.),  p.331,  vot24 
(IRRR). 
Liability  of    company  for  per- 
sonal injuries  during  receiver- 

St.   Louis  &  S.  F.  R  J.  Co.  v. 

Bricker  (Kan.),  p.  8,  vol.  28 

(5  R  R  R). 
Necessity  of  service  of  aummons 
upon  receiver  appointed  by 
federal  court  where  order  ap- 
pointing receiver  reserved  to 
court  appointing  jurisdiction 
of  all  claims  and  demand* 
against  receiver. 
Baltimore  Sc  O.  R.  Co.  v.  Free- 
man (C.  C.  A.),  p.  667,  vol. 

24  (1  R  R  R). 
Order  of  circuit  court  authoriz- 
ing receivers  to  issue  certifi- 
cate, and  providing  that  they 
shall  have  priority  over  mort- 
gage indemnitiea  or  certifi- 
cates previously  issaed, 
appealable,  as  final  decision. 
Bibber-WhIte    Co.     v.    White 

River  Val.  Electric  R.   Co. 

[C.  C.  A.),  p.    198,  vol.  28(5 

RRR). 
Power  of  ciurt  to  order  de- 
struction of  road  aod  sale  of 
material  by  receiver  where 
road  could  be  operated  only  at 
actual  loss. 
Jack  V.   Williams  (S.  Car.),  p. 

10,  vol.  26  (3  R  R  R). 

Reasonable    compensation     for 

receiver  of  a  Kansas  riilroad 

only   sixty  miles  in  length. 

Braman  v.  Farmers'  I/oan  & 

TruatCo.  (C.   C.  A.),  p.  636, 

vol.25  (2RR  R). 
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'REOEHVHSR&^Continued. 

Review  by  appellate  court  of 
decision  of  lower  court  fixing 
compensation. 

Braman  v.  Farmers'  I/oan  A 
Trust  Co.  (C.  C.  A.)»  p. 
636,  vol.  25  (2  R  R  R). 

SufiBclency  of  evidence  of  neces- 
sity   of    appointment    of    re- 
ceiver for  railroad. 
Chicago  &  S.  B.   Ry*  Co.   v, 

Kenney  (Ind.),   p.   331,  vol. 
24(1RRR). 

Unauthorized  exercise  of  power 
of  court  of  equity  in  author- 
izing postponement  of  existing 
liens  in  order  that  certificates 
for  purposes  of  building  road 
may  be  issued. 

Bibber-White    Co.    v.    White 

River  Val.  Elec.   R.  Co.    (C. 

C.  A.),  p.  198,  vol.  28  (5  R  R 

R). 
When  compensation  for  services 
reasonable. 
Braman  v.  Farmers'  L/oan  A 

Trust  Co.  (C.  C.  A.)»  p.   636, 

vol.  25  (2  R  R  R). 

RBOKLESSNBSS. 

See  Accidents  on  Track, 
Licensees, 
Personal  Injuries, 
Pleading, 

RBLBASBS. 

See  Carriers  of  Passengers, 
Contracts, 
Master  and  Servant, 

Absence  of  authority  in  ofiScer  to 
enter  into  contract  whereby 
injured  employee  purports  to 
release  his  claim  for  personal 
injuries. 
Sax  V.  Detroit,  G.  H.  &  M.  Ry. 

Co.    (Mich.),  p.   288,  vol.  25 

(2RR  R). 

Release  of  employee's  claim  on 
account  of  personal  injuries  In 
consideration  of  re-employ- 
ment, construction  of  con- 
tract. 

Sax  V,  Detroit,  G.  H.  &  M.  Ry. 
Co.  (Mich.),  p.  288,  vol.  25 
(2RRR). 

Sufficiency  of  evidence  to  war- 
rant vacation  of  employee's 
release  of  claim  for  personal 
injuries,  on  ground  of  fraud. 

Atchison,  T.  &.  S.  F.  Ry.  Co. 
V,  Bennett  (Kan.),  p.  272, 
vol.  25(2  RRR). 


BBMBDnSS. 

See  Eminent  Domain, 

Mandamus  lies  to  compel  a  rail- 
road company  to  perform  stat- 
utory duty. 
Chicago,  etc.,  Ry.  Co.  v.  State 

ex  rel.    Zimmerman    (Ind.), 

p.  813,  vol.  25  (2  R  R  R). 
Mandamus  lies  to  compel  a  rail- 
road company  using  a  street 
for  its  track  to  restore  the 
street  to  its  former  condition. 
Town  of  Mason  v,  Ohio  River 

R.  Co.  (W.  Va.),  p.   899,  vol. 

25(2RRR). 
Obstruction  of  crossing  by  rail- 
road company  may  be  reme- 
died by  mandamus. 
Town  of  Mason  v,  Ohio  River 

R.  Co.   (W.  Va.),  p.  899,  vol. 

25  (2  R  R  R). 
Upon  issuance  of  mandamus  the 
court  will  direct  particularly 
other  measures  so  as  not  to 
impair  its  usefulness. 
Chicago,  etc.,  Ry.  Co.  v.  State 

ex  rel.  Zimmerman    (Ind.), 

p.  813,  vol.  25  (2  R  R  R). 

RBMITTITXJB. 

See  Personal  Injuries, 

BBMOTB  OAnSB. 

See  Contributory  Negligence, 
Crossings, 
Negligence, 

BBMOTB  NBGIilGBNOB. 

See  Accidents  on  Track, 
Crossings, 

RBMOVAIi  OF  OAnSB. 

See  Federal  Jurisdiction, 
Foreign  Corporations, 
Leases  and  Running  Pow- 
ers, 
Pleading, 
Railroads, 

Not  error  to  refuse  to  remove 
case  to  federal  court  on  mo- 
tion by  remaining  defendant 
where,  in  action  against  non- 
resident railroad  and  two  of 
his  resident  employees,  the  res- 
ident defendants  were  dis- 
missed on  their  own  motion 
in  opposition  to  plaintiff's  con- 
tention. 
Howe  V,  Northern    Pac.  Rv. 

Co.    (Wash.),  p.  624,  vol.  28 

(5  R  R  R). 
Sufficiency    of    petition  for  re- 
moval. 
Thompson  v.   So.  Ry.  Co.  (N. 

Car.),  p.  698,  vol.   25  (2  R  R 

R). 
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iinued. 

Suit  in  state  court  to  enjoin  im- 
portation of  armed  men  into 
county  where  strike  exists,  not 
one  arising*  under  constitution 
and  laws  of  United  States. 
Arkansas  v,  Kansas  A  Texas 

Coal  Co.  (U.  S.),  p.  337,  vol. 

24  (1  R  R  R). 
Where   nonresident  corporation 
and  resident  servant  are  prop- 
erly joined. 
Cincinnati,  etc.,  Ry.    Co.    v. 

Cook  (Ky.),  p.  321,   vol.  25 

(2  R  R  R). 

BBOBGANIZATION. 

Application     of    statute    fixing^ 

rates  where  reorganization  by 

purchaser  at  foreclosure  sale. 

Com'rs  of  Railroads  v.  Grand 

Rapids  A  I.  Ry.  Co.  (Mich.), 

p.  665,  vol.  26  (3RRR). 


S^e  Master  and  Servant, 
Street  /Railways, 

BBS  ADJUDIOATA. 

Action  in  state  court   where 
action    for    same    cause    had 
been  remanded  to  trial  in  fed- 
eral court. 
Illinois  Cent.  R.  Co.  v.    Bentz 

(Tenn.),  p.  191,  vol.  28  (5  R  R 

R). 

BES  GBST^. 

See  Carriers  of  Passengers, 
Children, 
Evidence, 

Frightening  Teams, 
Master  and  Servant, 
Personal  Injuries, 

Evidence  as  to  construction  of 
car  as  part  of  res  gestae  in 
action  for  injury  to  passenger. 
Southern   Ry.   Co.  v,  Crowder 

(Ala.),   p.  70,  vol.  24  (1  R  R 

R). 

BBVENX7B  DUTIES. 
See  Carriers  of  Freight, 

BEVBBSION. 

See  Real  Estate, 

REVIEW. 

See  Appeals, 

Eminent  Domain, 

RIGHT  OP  WAY. 
See  Crossings, 


RIGHT  OF  ^WK^— Continued. 

See  Elevated  Railroads, 
Eminent  Domain, 
Fences, 
Fires. 

Public  Lands, 
Real  Estate, 
Street  Railways, 
Telegraphs      and       Tele- 
phones, 

Abandonment  of  railroad  right 
of  way  inures  to  benefit  of 
landowner  at  time  of  abandon- 
ment, if  not  reserved  to  origi- 
nal owner. 
McLemore  v,  Memphis  &  C. 

R.  Co.  (Tenn.),  p.  801,  vol.  27 

(4RRR). 
Adverse  possession  against  rail- 
road under  Rev.   St.   of  Mis- 
souri 1899,  §  4270. 
St.   Joseph,  etc.,  Ry.  Co.  v. 

Smith  (Mo.),  p.  562,  vol.  28 

(5  R  R  R). 
Adverse  possession,  possession 
of    railroad  after    failure    to 
comply  with  conditions. 
Southern  California  R.  Co.  v. 

Slauson  (Cal.),  p.  520,  voL  25 

(2  R  R  R). 
Application  of  statute  of  limita- 
tion in  action  to  recover  right 
of  way  claimed  to  be  held  by 
adverse  possession. 
Northern     Pac.    Ry.    Co.    v, 

Hasse  (Wash.),  p.  283,  vol. 

27(4RRR). 
A  state  alone  can  question  com- 
pany's  right  to  hold  a    pur- 
chased road. 
Rothchild  v,  Memphis  &  C.  R. 

Co.  (C.  C.  A.),  p.  397,  vol.  25 

(2RRR). 
Commencement    of    condemna- 
tion proceeding's    under  Iowa 
statute. 
Minneapolis,  etc.,  R.    Co.    v, 

Chicago,  etc,  R.  Co.  (Iowa), 

p.  637,  vol.  24  (1  R  R  R). 
Company  not  bound  to   locate 
tracks  on  center  line  of  right 
of  way. 
Ohio  River  R.  Co.  v,    Johnson 

(W.  Va.),  p.  533,  vol.  24  (1 

RRR). 

Condemnation  of  right  of  way 
for  railroad  over  land  pre- 
viously condemned  by  city  did 
not  effect  an  abandonment,  so 
as  to  work  a  reversion  to  owner 
of  naked  fee. 
Newton  v.  Manufacturers'  Ry. 

Co.    (C.  C.   A.),  p.  739,  vol. 

28  (5  RRR). 
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Constitutionality  of  Vermont 
statute  prohibiting  the  acqui- 
sition by  adverse  possession 
oi  land  lying  within  limits  of 
railroad  right  of  way. 
Drouin  v,  Boston  &  M.  R.  Co. 

(Vt.),  p.  457,  vol.  27  (4  R  R 

R). 
Construction  of  deed. 
McI#emore  v.  Memphis  &  C. 

R.  Co.  (Tenn.),  p.  801,  vol.  27 

(4RRR). 
Cost  of  constructing  old  roadbed 
by  trespassing  corporation, 
«not  element  of  damages  in  ac- 
tion to  recover  value  of  old 
railroad's  right  of  way. 
Cochran  v.  Missouri,  K.  &  T. 

Ry.  Co.  (Mo.),  p.  502,  vol.  26 

(3  R  R  R). 
Dedication  and  implied  accept- 
ance of  highway  upon  which 
railroad  was  constructed. 
Cedar  Rapids  &  M.   City  Ry. 

Co.  V,  City  of  Cedar  Rapids 

(Iowa),  p.  745,  vol.  28  (5  R  R 

R). 
Snouffer  v.  Cedar  Rapids  &  M. 

City  Ry.  Co.  (Iowa),  p.  745, 

vol.  28  (5  R  R  R). 
Deflection  of  road  not  an  aban- 
donment of  enterprise  within 
meaning  of  deed  providing  for 
forfeiture. 
Dickson  v,  St.  Ivouis  &   K.  R. 

Co.  (Mo.),  p.  515,  vol.  25  (2 

RRR). 

Duty  to  maintain  railing  where 

right  of    way  over  path  has 

been  acquired  by  prescription. 

Baldwin  v.  Boston  &  M.  R.  R. 

(Mass.),  p.  607,  vol.  25  (2  R. 

RR), 
Effect  of  abandonment. 
McLemore  v,  Memphis  &  C.  R. 

Co.   (Tenn.),  p.  801,  vol.  27 

(4  R  R  R). 
Effect  of  permitting  grantor  to 
use  part  of  land. 
Graham  v.  St.  Louis,  etc.,  Ry. 

C:o.     (Ark.),  p.  527,  vol.  24 

(1  R  R  R). 
Elements  of  damages  in  action 
to  recover  value  of  old  railroad 
right  of  way. 
Cochran  v,  Missouri,  K.  &  T. 

Ry.  Co.     (Mo.),  p.  502,  vol. 

26(3RRR). 

Embankment,     ties    and    rails 
placed  by  railroad  on  land  be- 
longing to  it  and  passing  to 
grantee  as  part  of  it. 
Van  Husan  v,  Omaha  Bridge 

5  R  R  R-61 


RIGHT  OP  WAY— G7«/*««^</.* 

&  T.  Ry.  Co.  (Iowa),  p.  399, 
vol.  28  (5  R  R  R). 

Evidence  of  plaintiff's  title,  in 
action  for  trespass. 
Bassett  v,   Pennsylvania  Co. 
(Pa.),   p.   522,  vol.   25  (2  R 
RR). 

Evidence  tending  to  show  bene- 
fits where  state  authorizes  the 
improvement  of  a  natural 
draiin  across  railroad  right  of 
way. 
Pittsburgh,  C,  C.  &  St.  L.  Ry. 

Co.  V.  Machler  (Ind.),  p.  388, 

vol.  25 (2 RRR). 

Failure  of  railroad  company  to 
construct  crossing,  or  to  do 
any  other  collateral  acts  re- 
quired by  first  portion  of  con- 
tract did  not  work  forfeiture 
of  right  of  way. 
Gratz  V,  Highland  Scenic  R. 

Co.   (Mo.),  p.     394,   vol.    28 

(5  R  R  R). 

Federal  statute  providing  for 
the  use  of  military  and  post 
roads  by  telegraph  companies 
does  not  authorize  such  com- 
panies to  appropriate  private 
lands  for  their  right  of  way. 
Phillips  V.  Postal  Tel.  Cable 
Co.  (N.  Car.),  p.  147,  vol.  28 
(5  R  R  R). 

Homesteader  acquiring  title  by 
adverse  possession. 
Northern    Pac.    Ry.     Co.     v, 

Hasse  (Wash.),  p.  283,   vol. 

27  (4  R  R  R). 

Increase  of  burden  where  right 

of  way  over  footpath  has  been 

acquired  by  prescription. 

Baldwin  v,  Boston  &  M.  R.  R. 

(Mass.),  p.  607,  vol.   25  (2  R 

RR). 

InsufiBciency  of  evidence  to  show 
adverse  possession  by  railroad. 
Southern  California  R.  Co.  v. 

Slauson  (Cal.),  p.   520,   vol. 

25  (2  RRR). 

Insufficiency  of  evidence  to  war- 
rant decree  for  plaintiff,  in 
action  to  have  deed  set  aside 
on  the  ground  that  a  portion 
of  granted  way  was  deflected 
from. 

Dickson  v.  St.  Louis  &  K.  R. 
Co.  (Mo.),  p.  515,  vol.  25 
(2  R  R  R). 

Landowner's  possession  of  land 
claimed  by  railroad  by  ad- 
verse possession  between  time 
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of  expiration  of  one  lease  and 

execution  of  another. 

Boyce  v,  Miaaonri  Pac.  R.  Co. 

(Mo.),   p.   496,  vol.  27   (4  R 

RR). 
Land  within  roadway,  what 
constitutes  under  Vermont 
statute,  prohibiting  the  acqui- 
sition of  right  of  way  by  ad- 
verse possession. 
Drouin  v.  Boston  A  M.  R.  Co. 

(Vt.),    p.  457,   vol.    27  (4  R 

RR). 
Nature  of  easement. 
Boyce  v,  Missouri  Pac.  R.  Co. 

(Mo.),   p.  496,   vol.  27  (4   R 

RR). 
Necessity  of  approval  by  village 
trustees  where  it  is  sought  to 
alter  route  of  railroad,  con- 
struction of  Laws  of  189^,  ch. 
565. 
Brie  R.  Co.  v.  Steward  (N.  Y.), 

p.  815,  vol.  24  (1  R  R  R). 

Objections  to  surveyor's  plat  in 
action  for  trespass. 
Bassett  v,  Pennsylvania  Co. 

(Pa.),    p.  522,  VOL  25   (2  R 

RR). 

Power  of  railroad  under  Missouri 

constitution   to  acquire  right 

of  way  by  adverse  possession. 

Boyce  v,  Missouri  Pac.  R.  Co. 

(Mo.),   p.    496,  vol.  27  (4   R 

R  R). 

Presumption  of  landowner's 
knowledge  of  and  consent  to 
occupation  of  land  by  railroad. 
Boyce  v.    Missouri  Pac.     R. 

Co.  (Mo.),  p.  496,  vol.  27  (4  R 

RR). 

Presumption  of   lost  grant   of 

land  in  possession  of  railroad. 

Boyce  v.  Missouri  Pac.  R.  Co. 

(Mo.),  p.   4%,   vol.   27  (4  R 

RR). 

Prior  agreement   could  not  be 
looked  to  to  show  that  railroad 
embankment  was  not  conveyed 
by  subsequent  deed. 
Van  Husan  v,  Omaha  Bridge 

&  T.  Ry.  Co.  (Iowa),  p.  399, 

vol.  28  (5  R  R  R). 

Question    as  to    boundary  line 

properly  submitted  to  jury  in 

action  to  recover  value  of  old 

railroad  right  of  way. 

Cochran  v.  Missouri,  K.  A  T. 

Ry.  Co.  (Mo.),  p.  502,  vol.  26 

(3RRR). 

Railroad  right  of  way  over  land 

condemn^  by  city  for     park 


RIGHT  OP  Vf  KY—ConHnued. 

purposes  an  additional  servi- 
tude to  owner  of  naked  fee. 
Newton  v.  Manufacturers*  Ry. 

Co.  (C.  C.  A.),  p.  739,  vol.  28 

(5  R  R  R). 
Right  of  company  to  maintain 
ejectment  against  person  hold- 
ing adversely. 
Graham  v,  St.  Louis,  etc,  Ry. 

Co.   (Ark.),  p.    527,    vol.    24 

(IR  RR). 
Right  of  grantor  to  acquire  title 
from  company  by  user. 
Graham  v,  St.  tK»uis,  etc.,  Ry. 

Co.    (Ark.),   p.  527,  vol.    24 

(IRRR). 
Right  of  landowner  who  has  per- 
mitted company  to  build  rail- 
road upon  his  land  to  maintain 
ejectment. 
Buckwalter  v,  Atchison,  T.  & 

S.  F.  Ry.  Co.  (Kan.),  p.  669, 

vol.  24  (1  R  R  R). 
Right  of  state  to  authorize  im- 
provement   of  natural    drain 
across  right  of  way. 
Pittsburgh,   C,  C.   &   St.   L. 

Ry.   Co.   V.  Machler  (Ind.), 

p.  388,  vol.  25  (2  R  R  R). 
Right  to  condemn  right  of  way 
of  one  company  for  another. 
Seattle  &  M.  R.  Co.  v.  Belling- 

ham    Bay   &    E.     R.     Co. 

(Wash.),  p.  160,  vol.  28  (5  R 

RR). 
Subsequent  condemnation    pro- 
ceedings against   grantor  by 
another  company. 
Minneapolis,    etc,  R.    Co.   v. 

Chicago,  etc.,  R.  Co.  (Iowa), 

p.  637,  vol.  24  (IRRR). 
Title  bond  as  sufficient  grant  un- 
der laws  of  West  Virginia. 
Ohio  River  R.  Co.  v,  Johnson 

(W.  Va.),  p.  533,  vol.  24  (1  R 

RR). 

Title  by  purchase  where  deed  is 
taken  faiefore  award  in  eminent 
domain  proceedings  is  made 
and  paid. 

Minneapolis,  etc,  R.  Co.  v. 
Chicago,  etCvR.  Co.  (Iowa), 
p.637,  vol.  24(1  R  R  R). 

Where  railroad,  in  the  condem- 
nation of  land  for  right  of 
way  fails  to  proceed  in  con- 
formity with  its  legal  power, 
all  its  acts  on  the  land  are 
trespasses,  for  which  it  is 
liable. 
Illinois  Cent.  R.  Co.  p.  Hoskins 

(Miss.),  p.  469,   vol.  27  (4  R 

RR). 
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Whether  strip  was  condemned, 
question  for  jury. 
Bassett  v,  Pennsylvania  Co. 

(Pa.),   p.   522,   vol.    25    (2  R 

RR). 

BOADBBD8. 

See  Right  of  Way, 

BOIililNG  STOCK. 
See  Taxation, 

BOUTBS. 

See  Carriers  of  Goods, 

BUIjES. 

See  Master  and  Servant, 

8AFB  PLAOB  TO  WOBK 
See  Master  and  Servant. 

SAIiABIBS. 

See  Officers. 


SEBVIOB  OF  SUMMONS. 

See  Actions, 
Receivers, 
Service  of  Process. 

SSEJjTBR, 

See  Master  and  Servant, 


See  Judicial  Sates, 

SANITY. 

See  Personal  Infuries, 

800PB  OF  EMPLOYMENT. 

See  Arrest, 

Master  and  Servant, 

SECTION  FOBBMEN. 
See  Fellow  Servants, 

SECTION  HANDS. 

See  Master  and  Servant, 

SELF-PBOTECTION. 

See  Contributory  Negligence, 
Street  Railways, 

SBBVANTS. 

See  Leases  and  Running  PoW' 
ers. 
Master  and  Servant, 
Officers, 


See  Carriers  of  Freight. 

SHIPPING  BECBIPTS. 

As  contracts. 
Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  p.  668,  vol.  26  (3 
RRR). 

Presumption  as  to  condition  of 
goods  from  recital  in  shipping' 
receipt. 

Mears  v.  New  York,  etc.,  R. 
Co.  (Conn.),  p.  668,  vol.  26 
(3  RRR). 

SIDE  TBACK8. 
See  Contracts, 

SIGNALS. 

See  Crossings, 

Frightening  Teams, 
Stock,  Infuries  to. 
Trespassers, 

SMALLPOX. 

See  Pest  Houses, 

SMOKE. 

See  Damages, 

Railroads  in  Streets, 

SNOW. 

See  Carriers  of  Passengers, 
Crossings, 

SPABK  ABBBSTEBS. 
See  Fires, 

SPECIAL  DAMAGES. 
See  Carriers  of  Freight. 

SPECIAL  FINDINGS. 
See  Crossings, 

SPECIAL  PBOFITS. 
See  Carriers  of  Goods, 


SEBVICB  OF  PBOCESS. 

Presumption   that  citation  was 
sent  to  defendant  railway  com- 
pany's  attorney     by     proper  SPECIFIC  PEBFOBMANCB. 
ofificer  of  other  defendant  com-  See  Deeds, 

pany*  Stations  and  Depots. 

Texas  &  P.  Ry.   Co.  v.    Mc- 

Carty  (Tex.),  p.  654,  vol.  26   SPEED. 


(3RR  R). 

Where  foreign  railroad  and  do- 
mestic railroad  operate  roads 
together. 
Buie  V.  Chicago,  R.   I.    &  P. 

Ry.  Co.  (Tex.),  p.  556,  vol. 

25  (2  R  R  R). 


See  Carriers  of  Passengers. 
Crossings. 
Evidence, 

Master  and  Servant, 
Ordinances. 
Stocky  Injuries  to. 
Street  Railways. 


196 


GENERAL  INDEX 


SPUB  TRACKS. 

See  Crossings, 

Eminent  Domain, 
Ultra  Vires. 

Where  lamber  company  and  a 
railroad  construct  a  spur  track 
from  the  former's  premises  to 
the  latter's  line,  the  former 
has  no  right  to  authorize  use 
of  spur  by  another  railroad. 
Texarkana  Sl  Ft.   S.   Ry.  Co. 

V,    Texas  Sl  N.   O.   R.   Co. 

(Tex.),  p.  631,  vol.  27  (4  R  R 

R). 

8TATB  LAWS. 

See  Constitutional  Law. 

STATIONS  AND  DEPOTS. 

See  Carriers  of  Passengers, 
Deeds, 
Licensees, 

A  town  cannot  maintain  a  suit 
against  a  railroad  for  giving 
its  name  to  a  station  near  it. 
Gulf  &  S.  I.  R.  Co.  V.  Town  of 

Seminary    (Miss.),    p.     122, 

vol.  28  (5  R  R  R). 
Citizen,  whose  interest  in  public 
park  differs  only  in  degree 
from  that  of  other  residents  of 
city,  not  entitled  to  enjoin 
condemnation  of  it  for  railroad 
station. 
Manson    v.    South  Bound  R. 

Co.  (S.  Car.),  p.  338,   vol.  28 

(5  R  R  R). 
Degree  of  care  required  in  main- 
taining depots  and  platforms. 
Barker  v,   Ohio  River  R.  Co. 

(W.   Va.),  p.  132,   vol.  27(4 

RRR). 

Duty  to  heat  depot. 
St.    Louis  S.  W.   Ry.   Co.  of 
Texas  v,    Ricketts  (Tex.),  p. 
467,  vol.  28  (5  R  R  R). 

Duty  to  light  platform. 
Duell  V,  Chicago  &   N.  W.  Ry. 
Co.    (Wis.),   p.   594,   vol.   28 
(5  RRR). 

Effect  of  act  of  police  officer  in 
changing  the  charge  in  action 
for  false  imprisonment  of 
person  using  car  as  refuge 
from  weather. 
Texas  &  P.  Ry.  Co.   v.    Cope 

(Tex.),  p.   906,  vol.  26  (3  R 

RR). 
Texas  &  P.  Ry.  Co.  v,  Parker 

(Tex.),   p.  906,    vol.    26  (3  R 

RR). 

Effect  of  plaintiff's  unlawful  act 
in  action  for  false  imprison- 
ment of  person  using  car  as 


STATIONS     AND    DEPOTS— 

Continued, 

refuge  from  weather. 
Texas  &  P.  Ry.  Co.   v.  Cope 
(Tex.),  p.  906,  vol.   26  (3  R 
RR). 
Texas  &  P.  Ry.  Co.  v.  Parker 
(Tex.),  p,  906,   vol.  26  (3  R 
RR). 
False    imprisonment  of  person 
using    car    as    refuge     from 
weather. 

Texas  &  P.  Ry.    Co.  v.   Cope 
(Tex.),  p.  906,  vol.  26  (3  R 
RR). 
Texas  «k  P.  Ry.  Co.  v.  Parker 
(Tex.),  p.  906,  vol.  26  (3  R 
RR). 
Liability  for  injury  to   female 
passenger  carried  beyond  des- 
tination and  compelled  to  re- 
main  in    cold    and  unlighted 
depot. 

St.  Louis  S.    W.   Ry.   Co.   of 
Texas  v.  Ricketts  (Tex.),  p. 
467,  vol.  28  (5  RRR). 
Liability  for  injury  to  licensee 
caused  by  failure  to  light  plat- 
form in  freight  yard. 
Hathaway  v.  New  York,  N.  H. 
&  H.  R.  Co.   (Mass.),  p.  478, 
vol.  28  (5  R  R  R). 
Liability  for  killing  of  boy  mak- 
ing short  cut  to  circus  showing 
in  railroad  yards. 
Clark  V.  Northern  Pac.  Ry.  Co. 
(Wash.),  p.  755,  vol.  27  (4  R 
RR). 
Liability  of  company  for  assault 
by  station  agent  on  licensee  in 
depot. 

Missouri  Pac.  Ry.  Co.  v,  Di- 

vinney    (Kan.),  p.  207,    vol. 

28(5RRR). 

Negligence  of  city  with  respect 

to  lights  at  stations  imputable 

to  railroad. 

Owen  V,  Washington  &  C.  R. 
Ry.  Co.  (Wash.),  p.  667,  vol. 
27  (4  R  R  R). 
Right  of  person  bitten  by  dog  to 
be  in  railway  office. 
Chicago  &  A.  R.  Co.  v,  Kuck- 
kuck  (lU.),  p.  91,  vol.  28  (5  R 
RR). 
Specific  performance  of  contract 
to  erect  depot. 

Murray    v.    Northwestern    R. 
Co.  (S.  Car.),  p.  411,  vol.    28 
(5  R  R  R). 
Sufficiency  of  evidence  of  negli- 
gence on  the  part  of  company 
in   furnishing  place  to  alight. 
Duell  V,  Chicago  Sl  N.  W.  Ry. 
Co.  (Wis.),  p.  594,  vol.  28  (5 
RRR). 
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STATIONS     AND    DEPOTS— 
Continued, 

Sufficiency  of  evidence  to  show 
negligence  in  failing*  to  light 
platform. 
Ducll  V,  Chicago  &  N.  W.  Ry. 

Co.  (Wis.),  p.  594,  vol.  28  (5 

RRR). 
Tracks  adjacent  to  station  not 
public  places. 
James  v.  Illinois  Cent.  R.  Co. 

(111.),  p.  232,  vol.  27  (4  R  R  R). 

STATUTES. 

See  Carriers  of  Freight, 
Constitutional  Law, 
Eminent  Domain, 
Fellow  Servants, 
Foreign  Laws, 
Interstate  Commerce, 
Master  and  Servant, 
Street  Railways, 

Act  providing  for  formation  of 
street  railways,  applicability 
to  corporation  of  like  charac- 
ter already  organized  and  in 
operation. 

City  of  Detroit  v.  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.), 

p.  851,  vol.  25  (2  R  R  R). 
Constitutionality  of  Texas  stat- 
ute authorizing  railroad  com- 
pany to  take  possession  of  land 
before  payment  of  damages 
awarded. 
Davidson  v,  Texas  &  N.  O.  R. 

Co.    (Tex.),  p.   660,   vol.   25 

(2  R  R  R). 
Construction  of. 

McFarland  v,  Missouri,  K.  & 

T.    Ry.  Co.   (Mo.),  p.    656, 

vol.  25  (2 RRR). 
Extraterritorial  effect  of  nonex- 
istence of  law  giving  right  of 
action  for  wrong. 
Baltimore  &  O.  S.  W.  Ry.  Co. 

V,  Read  (Ind. ) ,  p.  406,  vol.  24 

(1  R  R  R). 
Re-enactment  of  law  which  has 
been  construed,  whether  con- 
struction adopted. 
Camp  V,  Wabash  R.  Co.  (Mo.), 

p.  746,  vol.  25  (2  R  R  R). 
Statute  of  Nebraska  creating  lia- 
bility for  any  injury  to  passen- 
ger. 
Chicago,  R.  I.  &  P.   R.  Co.  v, 

Hambel  (Neb.),  p.  167,  vol.  25 

(2  R  R  R). 
~When  maxim  "expressio    unius 
est  exclusio  alterius,"  is  appli- 
cable. 
McFarland  v,  Missouri,  K.  & 

T.    Ry.    Co.   (Mo.),   p.    656, 

vol.25  (2R  RR). 


STATUTES  OF  LIMITATION. 

See  Easements. 

Eminent  Domain, 
Personal  Injuries, 

STATUTORY      PRECAU- 
TIONS. 

See  Crossings, 

STEPS. 

See  Carriers  of  Passengers, 

STOCK    AND   STOCKHOIiD- 
ERS. 

See  Consolidation, 
Railroads, 
Street  Railways, 
Taxation, 

STOCK,  INJURIES  TO. 

See  Cattle  Guards, 
Fences, 
Frightening  Teams. 

Action    under   Georgia    statute 
should  be  brought  in  county 
where  principal  office  of  rail- 
road company  is  located. 
Southern    Ry.  Co.    v.   Brock 

(Ga.),  p.  771,    vol.    27    (4  R 

RR). 
Admissibility  of  evidence  as  to 
equipment  of  engine  and  char- 
acter of  headlight,  in  action  to 
recover  damages  for  killing 
mule  at  night. 
Central  of  Georgia  Ry.  Co.    v, 

Hardin   (Ga.),  p.  499,  vol.  24 

(1  R  R  R). 
Admissibility  of  evidence  that 
openings  in  fence  were  neces- 
sary, in  action  for  loss  of 
stock  drowned  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 
Gulf,  etc.,  Rv.    Co.  v.     Clay 

(Tex.),  p.  28,  vol.  25  (2  R  R 

R). 
Application  of     Texas    statute 

creating      absolute      liability 

where  stock  is  not  killed  by 

train  but  because  of  condition 

of  roadbed. 

San  Antonio  &  A.  P.  Ry.  Co. 

V,     Tamborello     (Tex.),    p. 

509, vol.  25  (2  R  R  R). 
A  railroad  company  which  does 
not  fence  its  track  is  not 
liable  for  cattle  injured  while 
crossing  trestle  on  right  of 
way  by  reason  of  its  construc- 
tion. 
San  Antonio  &  A.  P.  Ry.  v, 

Tamborello  (Tex.),  p.    509, 

vol.  25  (2  R  R  R). 
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Assigrnability  of  contract  to 
maintain  side  trackn  for  con- 
venience of  sawmill  owner  in 
consideration  of  release  of 
damag-es  to  stock  and  from  fire. 
Missouri,  K.  &  T.  Ry.  Co.  of 

Texas  v.  Carter  (Tex.),  p.  538, 

vol.  26(3  R  R  R). 
Burden  of    proving*    negligence 
where    stock    is    killed    near 
crossing. 
Kansas  City,  M.  &  B.  R.  Co.  v. 

Henson  (Ala. ) ,  p.  674,  vol.  24 

(1  R  R  R). 

Contributory  Negligence. 
Leaving  f^dit^  open. 
Herrell  v,  Chicago,    M.    & 
St.  P.Ry.   Co.   (Wis.),    p. 
337,  vol.  27  (4  R  R  R). 
Peremptory     instruction     for 
defendant    not    warranted. 
Union  Pac.  R.  Co.   v,    Bu- 
zicka  (Neb.),  p.  64,  vol.  28 
(5RR  R). 
Permitting  animals  to  run  at 
large  no  defense  where  in- 
jury was  caused  by  failure  to 
fence. 

Texas  &  P.  Ry.  Co.  v,  Seay 
(Tex.),  p.  866,  vol.  26  (3  R 
R  R). 
Statements  of  plaintiff's  fore- 
man that  he  might  have  cut 
fence,  in  action  for  loss  of 
stock  drowned  through  fail- 
ure to    leave    openings    in 
railroad  fence. 
Gulf,  etc.,  Ry.  Co.   v.  Clay 
(Tex.),  p.  28,  vol.   25   (2  R 
RR). 
The  fact  that  the  horse  killed 
by  reason  of  defective  cattle 
guard    was   trespassing    on 
right  of  way  no  defense. 
Herrell  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Wis.),  p.  337, 
vol.  27  (4  R  R  R). 
Using  pasture  after  knowledge 
of     construction    of     fence 
without  openings,  in  action 
for    loss  of   stock   drowned 
through  failure  to  leave  open- 
ings in  railroad  fence. 
Gulf,  etc.,  Ry.   Co.  v.  Clay 
(Tex.),  p.  28,  vol.  25  (2  R 
RR). 
Defective    cattle    g'uard   proxi- 
mate   cause    of    killing  stock 
where  they    had    passed  over 
other  cattle  guards. 
Sappington  v»   Chicago  &  A. 
Ry.   Co.    (Mo.),  p.  862,  vol. 
26(3R  R  R). 


Drowning  of  stock  through 
failure  to  leave  opening^s  in 
railroad  fence. 

Gulf,    etc.,    Ry.    Co.    v.    Clay 
(Tex.),  p.  28,  vol.  25  (2  R  R 

R). 
Duty   of  eng^ineer   after  discov- 
ery of  stock  upon  track. 
Houston  &  T.   C.  Ry.  Co.  v, 
Hollingsworth     (Tex.),     p. 
905,  vol.  25  (2  R  R  R). 
Duty  of  engineer  seeing^  fright- 
ened horse  running^  into  dan- 

Alabama    G.    S.    R.    Co.    9. 

HaU   (Ala.),    p.  73,    vol.  28^ 

(5RRR). 
Duty  to  look  out  for   stock   on 
track. 
Kansas  City,  M.   &  B.  R.  Co. 

V,  Henson  ( Ala.),  p.  674,  vol. 

24  (1  R  R  R). 
Evidence,  admissibility  of  evi- 
dence that  track  was  fenced  to 
within  thirty 'or  forty  feet  of 
switch  where  company  claimed 
that  fence  so  near  switch  would 
interfere  with  the  switching 
of  trains. 
Texas  &  P.  Ry.  Co.  v.   Seay 

(Tex.),  p.  866,  vol.  26  (3  R 

R  R). 

£^vidence,  admissibility  of  evi- 
dence to  show  that  the  cattle 
had  gone  through  the  fence. 
Townsend  v»    Northern    Pac. 
Ry.  Co.  (Wash.),  p.  850,  vol. 
27  (4  R  R  R). 

Failure  to  prove  place  of  acci- 
dent under  Arkansas  statute, 
requiring  such  actions  to  be 
broug^ht  in  county  where  kill- 
ing occurred. 
.  Little  Rock  &  Ft.  S.  Ry.  Co.  ». 
Jamison  (Ark.),  p.   935,   vol. 
26  (3  R  R  R). 

Failure  to  stop  train  after  dis- 
covery of  stock  upon  track. 
Houston  &  T.   C.    Ry.  Co.   v. 

Hollingsworth  (Tex.),  p.  905, 

vol.  25  (2  R  R  R). 

Insufficiency  of  indosure,    per- 
mitting   animals    to    run     at 
large. 
Houston  &  T.  C.  Ry.  Co.  v. 

Hollingsworth     (Tex.),      p. 

905,  vol.  25(2  R  R  R). 

L/iability  fixed  by  place  of  entry 
in   fence. 

Saopington  v,  Chicago  &   A. 
Ry.  Co.  (Mo.),  p.  862,  vol.  26^ 
(3  R  R  R). 
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STOCK,    INJXJBIE8    TO— Gwi- 
tinued, 

L/iability  for  injuries  to  boy  re- 
ceived in  crossing  tracks,  after 
passing*  through  freight  yard, 
as  affected  by  failure  to  fence 
between  tracks  and  freight 
yard,  or  between  yard  and 
street,  under  Massachusetts 
statute  requiring  railroad 
companies  to  fence  roads  to 
prevent  entrance  of  cattle. 
Byrnes  v,  Boston  &  M.    R.  R. 

(Mass.)>  P*  600,  vol.  26  (3  R 

RR). 
Liability  of  consolidated  com- 
pany under  contract  to  main- 
tain side  tracks  for  conven- 
ience of  sawmill  owner  entered 
into  in  consideration  of  re- 
lease from  damages  for  inju- 
ries to  stock  and  from  fires. 
Missouri,  K.  &  T.   Ry.  Co.  of 

Texas  v.   Carter  (Tex.),  p. 

539,  vol.  26  (3  R  R  R). 
Liability  of  railroad  company 
where  stock  came  upon  track 
through  opening  in  a  fence 
used  for  convenience  of  adja- 
cent owner. 
International  &  6.  N.  R.  Co. 

V.  Richmond  (Tex.),  p.    910, 

vol.  25  (2  R  R  R). 
Liability  where  fence   was  de- 
fective, but  mule  escaped  to 
track  through  open  gate. 
International  &  6.  N.  R.  Co.  v, 

Krwin  (Tex.),  p.  372,  vol.  25 

(2RRR). 
Liability     where     stock     were 
drowned     in      unprecedented 
flood  through  failure  to  leave 
openings  in  railroad  fence. 
Gulf,    etc.,  Ry.    Co.   v.    Clay 

(Tex.),   p.   28,   vol.   25  (2  R 

R  R). 
Negligence     in     running    over 
stock  and  breach  of  contract 
to  fence,  misjoinder  of  causes 
of  action. 
Evans  v.    Southern    Ry.   Co. 

(Ala.),  p.  859,  vol.  26  (3  R 

RR). 

Negligence  invalidating  ordi- 
nance requiring  signals,  in- 
structions. 

Union  Pac.  R.  Co.  v,  Buzicka 
(Neb.),  p.  64,  vol.  28  (5  R 
RR). 

Negligence  of  trainmen  in  fail- 
ing to  maintain  lookout. 
Kansas  City,  M.    &  B.  R.  Co. 
V*  Wagand  (Ala. ) ,  p.  25,  vol. 
28(5RRR). 


STOCK,    INJURIES    TO— Cb«- 
tinued. 

Negligence,   question    for    jury 
where  plaintiff's  team  was  in- 
jured while  used  in  repairing 
track 
Kansas  City,  M.  &  B.  R.  Co. 

V,  Wagand  (Ala.),  p.  25,  vol. 

28(5RRR). 
Negligence    was    question    for 
jury. 
Illinois  Cent.  R.  Co.  v.   Ghol- 

son    (Ky.),  p.    770,  vol.    27 

(4  R  R  R). 
Not  necessary   to  prove    negli- 
gence under  Louisiana  statute, 
in   action  to  recover  value  of 
stock. 
State  ex  rel.   Sorrel  v.  Foster, 

Judge  (La.),  p.  495,  vol.  24 

(1  R  R  R). 
Opening  in  fence  used  by  adja- 
cent owner. 
International  &  6.  N.   R.  Co. 

V.  Richmond  (Tex.),  p.  910, 

vol.  25  (2  R  R  R). 

Plaintiff  was  entitled  to  recover 

because  of  failure  to  maintain 

lookout  for  trespassing  stock. 

Kansas  City,  M.   &  B.  R.  Co. 

V,  Wagand  (Ala.),  p.  25,  vol. 

28  (5  R  R  R). 

Plaintiff    was    not    entitled    to 
maintain    trover  for    injured 
mule   abandoned  by  him  and 
sold  by  trainmen. 
Kansas  City,  M.  &  B.   R.  Co. 

V,  Wagand  (Ala.),  p.  25,  vol. 

28(5RRR). 

Presumption  of  liability  for 
killing  of  stock  on  track  where 
company  had  contracted  with 
landowner  to  fence  right  of 
way. 

Evans  v.  Southern  Ry.  Co. 
(Ala.),  p.  859,  vol.26  (3  R 
RR). 

Presumption  of  negligence  from 
killing  of  stock  overcome. 
«  '     Felton  V,  Anderson   (Ky.),  p. 
114,  vol.  27  (4  R  R  R). 

Rebuttal  of  presumption  of  neg- 
ligence from  injury  to  stock. 
Illinois  Cent.    R.  Co.  v,  Ghol- 
son    (Ky.),  p.   677,   vol.    24 
(IRRR). 

Rebutting  prima  facie  case. 
St.  Louis,    etc.,  Ry.    Co.    v, 
Cline  (Ark.),  p.  500,  vol.   24 
(IRRR). 

Right  of  owner  of  land  not  bor- 
dering on  railroad  track  to 
recover     for     animals    killed 
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tinued, 

which  escaped  through  lands 
of  another  adjoining^  railroad. 
Houston  &  T.  C.  Ry.  Co.  v, 

HoUingsworth  (Tex.)f  p.  905, 

vol.  25(2  RRR). 
Running  at  large  in  violation  of 
statute. 
Houston  &  T.  C.  Ry.  Co.  v. 

HoUings worth  (Tex. ),  p.  906, 

vol.  25  (2  R  R  R). 
Statutory  requirements  in  re- 
gard to  signals  and  speed  at 
crossing  not  applicable  where 
mare  suddenly  ran  upon  track. 
Georgia  &  A.  Ry.  Co.  v.  Cook 

(Ga.),   p.   497,   vol.   24  (1  R 

R  R). 

SuflBciency     of      complaint     in 
action    for   injury    to    horse 
driven  into  trestle. 
Alabama  G.  S.  R.  Co.  v.  Hall 

(Ala.),  p.   73,  vol.  28   (5  R 

RR). 

SufiBciency  of  complaint  in  ac~ 
tion  for  killing  stock  where 
company  had  contracted  with 
landowner  to  fence  right  of 
way. 
Evans  v.    Southern   Ry.  Co. 

(Ala.),   p.   859,  vol,  26  (3  R 

RR). 

SufiBciency  of  evidence  in  action 
for    injury    to   horses   driven 
into  trestle. 
Alabama  G.  S.  R.  Co.  v.  Hall 

(Ala.),   p.   73,  vol.   28  (5  R 

R  R). 

SufiBciency  of  evidence  in  action 

for   injury  to    horses    driven 

into  trestle,  instructions. 

Alabama  G.  S.  R.  Co.  v.  Hall 

(Ala.),    p.   73,   vol.  28   (5  R 

RR). 

SufiBciency  of  evidence  of  negli- 
gence. 
Illinois  Cent.  R.  Co.  v.  Ghol- 

son  (Ky.),  p.   677,  vol.  24  (1 

RRR). 
Illinois  Cent.  R.  Co.  v.  Tucker 

(Miss.)»  p.  297,  vol.  27  (4  R 

R  R). 
Southern    Ry.    Co.   v.    Camp 

(Ga.),   p.   772,   vol.   27  (4   R 

RR). 

SufiBciency  of  evidence  to  show 
negligence  in  killing  stock. 
Southern  Ry.   Co.  v,  Gilmore 
(Ga.),  p.  852,  vol.  27  (4  R  R 

R). 
SufiBciency  of  evidence  to  show 
that  horse  was  killed  within 


STOOE:,   INJtTRIBS    TO— Con- 
tinued, 

right  of  way  by  reason  of  de- 
fendant's negligence  in  failing 
to     maintain     proper     cattle 
guard. 
Herrell   v,  Chicago,  M.  Sl  St. 

P.  Ry.  Co.  (Wis.),  p.  337,  vol. 

27  (4  R  R  R). 
SufiBciency  of  evidence  to  sup- 
port verdict  in  action  for  loss 
of  stock  drowned  through  fail- 
ure to  leave  openings  in  rail- 
road fence. 
Gulf,  etc.,    Ry.   Co.   v.    Clay 

(Tex.),  p.  28,  vol.  25  (2  R  R 

R). 
SufiBciency  of  proof  that  injury 
occurred  in  certain  county, 
under  Arkansas  statute  pro- 
viding that  such  actions  shall 
be  brought  in  county  where 
injury  occurred. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V.  James  (Ark.),  p.  619,  vol. 

26  (3  R  R  R). 

SuflBciency  of  railroad  gate  at 
private  crossing,  question  for 
jury. 

IQing  V.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  p.  501,  vol.  24  (1  R  R 

R). 
Validity  of  oral  contract  to  fence 
track  as  afiPected  by  statute  of 
frauds. 
Evans  v.    Southern    Ry.   Co. 

(Ala.),  p.  859,  vol.  26  (3  R  R 

R). 
Venue  in  action   for  killing  of 
stock. 
Southern    Ry.    Co.  v.    Brock 

(Ga.),  p.  771,  vol.  27  (4  R  R 

R). 

Witness  accustomed  to  observe 

the  running  of  trains  may  give 

his  opinion  as  to  speed. 

Union  Pac.  R.  Co.  v.  Buzicka 

(Neb.),  p.  64,  vol.  28  (5  R  R 

R). 

STOCK  PENS. 

See  Injuries  to  Property, 

STOP,  liOOK  AND  LISTEN, 

See  Crossing's, 

Street  Railways, 

STOP-OVER  PRIVTLEGBS. 
See  Carriers  of  Passengers, 

STOPPAGE  IN  TRANSITU. 
See  Carriers  of  Freight, 
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8TRBET  RAIL  WATS. 

See  Accidents  on  Track, 
Carriers  of  Passengers, 
CAiidren, 
Corporations, 
Crossing's. 
Electric  Railways, 
Eminent  Domain, 
Frightening  Teams, 
Leases  ana  Running  FoW' 

ers. 
Municipal  Corporations, 
Ordinances, 
Taxation, 

Acquiescence  by  street  railway 
on  steam  railway's  encroach- 
ment on  rif^ht  to  use  street. 
Fresno  St.  R.  Co.  v.  Southern 

Pac.   R.  Co.    (Cal.).  p.   547, 

vol.  24(1  RRR). 
Act  of  Pennsylvania  of  May  14, 
1889,  as  amended  by  act  June 
7, 1901,  authorizing  street  rail- 
way companies  to  use  tracks  of 
another  company,  unconsti- 
tutional. 
Commonwealth     v,    Uwchlan 

St.  Ry.  Co.  (Pa.),  p.  376,  vol. 

28  (5  R  R  R). 

Acts  1899  of  Ind.,  p.  260,  provid- 
ing- for  the  granting  of  fran- 
chise to  street  railways  not  in 
violation  of  constitutional  pro- 
vision requiring  corporations 
to  be  formed  under  general 
laws. 
Smith  V,   Indianapolis  St.  Ry. 

Co.  (Ind.),  p.  116,  vol.  26  (3 

RRR). 

Admissibility  of  evidence  of  ex- 
pert testimony  as  to  speed  of 
street  car. 
Robinson    v,    Louisville  Ry. 

Co.   (C.   C.  A.),   p.   838,  vol. 

24  (IRRR). 

Agreements  between  municipal- 
ity and  street  railway  compa- 
nies in  regard  to  rates  of  fare. 
City    of    Detroit    v,  Detroit 

Citizens'  Street  Ry.  Co.  (U. 

S),  p.  851,  vol.  25  (2  R  R  R). 

Allegation   of  fraud  in  passage 
of  ordinance,    in    petition   to 
enjoin  construction  of  road. 
Nagel    V,    Lindell  Ry.   Co. 

(Mo.),   p.   691,   vol.   24  (1  R 

RR). 

Application   of  ordinance  as  af- 
fected by    change   of  motive 
power. 
Bonham    v.   Citizens'    St.   R. 

Co.   (Ind.),  p.  787,  vol.  25  (2 

RRR). 
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Application  of  ordinance  limit- 
ing speed  of  cars. 
Martin  v,   Chicago,  R.  I.  &  P. 

R.  Co.  (Iowa),  p.  361,  vol.  28 

(5  R  R  R). 
Assumption  of  risk  of  standing 
on  side    steps  of  open  street 
car. 
Woodroffe  v,  Roxborough,  C. 

H.  &  N.  Ry.  Co.  (Pa.),  p.  186, 

vol.  25  (2  R  R  R). 
A  sufficiency  of  evidence  of  neg- 
ligence on  part  of  motorman 
who  saw  that  deaf  wheelman 
did  not  regard  signals  from 
his  companion. 
Bedell  v,   Detroit,  Y.  &  A.  A. 

Ry.  (Mich.),  p.  715,  vol.  28 

(5  R  R  R). 
Authority  of  legislature  to  grant 
use  of  street. 
Appeal  of  Milbridge    &  C. 

Electric  R.  Co.  (Me.),  p.  489, 

vol.  25  (2  R  R  R). 

Authority  of  villages  to  author- 
ize construction  and  operation 
of  street  railways  for  definite 
term  of  years,  construction  of 
Minnesota  statute. 
City  of  Stillwater  v.  St.  Paul 

&     M.    Suburban   Ry.    Co. 

(Minn.),  p.  689,   vol.  24  (1  R 

RR). 

Authority  to  construct  turnout, 

construction  of  ordinance. 

Detroit  Citizens'   St.  Ry.  Co. 

V,    Board  of  Public  Works 

(Mich.),  p.  699,  vol.  24  (1  R 

RR). 

Authority  to  execute  mortgage, 
under  111.  Rev.  St.  c.  114,  §  19, 
par.  10. 
Wells  V,   Northern   Trust  Co. 

(111.),   p.  478,   vol.  25    (2  R  R 

R). 

Authority  to  use  streets,  con- 
struction of  Indiana  statute. 
Logansport  Ry.  Co.  v.  City  of 

Logansport    (Ind.),    p.   559, 

vol.  26  (3  R  R  R). 

Bound  by  knowledge  of  officers 
with  respect  to  acquiescence  in 
encroachment  by  steam  rail- 
road in  using  street. 
Fresno  St.  R.  Co.  v.  Southern 

Pac.  R.  Co.  (Cal.),  p.  547,  vol. 

24  (IRRR). 

Care  due  from  company  to  other 
travelers. 
Adams  v*  Wilmington  &  N. 

Electric  Ry.   Co.    (Del.),  p. 

307,  vol.  27 (4  RRR). 
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Care    due    to    prevent  colliaion 
with  vehicles  on  track. 
Robinaon  v,  Louisville  Ry.  Co. 

(C.    C.    A.),   p.    838,  vol.  24 

(1  R  R  R). 
Care  required  of  person  driving 
along*  street  railway  tracks. 
Tunison  v.   Weadock  (Mich.), 

p.  203,  vol.  27(4RRR). 
Charter  providing'  for  construc- 
tion of  railway  over  street  in 
which  another  company  had 
acquired  exclusive  privilege, 
invalid. 
Commonwealth     v.    Uwchlan 

St.  Ry.  Co.  (Pa.) ,  p.  376,  vol. 

28  (5  R  R  R). 
City  not  deprived  of  right  to 
repeal  of  ordinance  authoriz- 
ing construction  of  street  rail- 
way, by  colorable  action  of 
company  in  commencing  con- 
struction. 
Cedar  Rapids  &  M.  City  Ry. 

Co.   V.  City  of  Cedar  Rapids 

(Iowa),  p.  745,  vol.    28  (5  R 

RR). 
Snouffer    v.  Cedar   Rapids  & 

M.  City  Ry.  Co.  (Iowa),   p. 

745,  vol.  28  (5  R  R  R). 

Compensation   for   construction 
of  street  railway  track  across 
steam  railroad  track. 
Central  Pass.  Ry.  Co.  v.  Phil- 
adelphia, etc.,  R.  Co.  (Md.), 
p.  392,  vol.  27(4  RRR). 

Conclusions  of  fact  in  petition 
alleging  that  use  of  street 
for  railway  will  practically 
destroy  it  as  a  highway. 
Nagel  V,  Lindell  Ry.  Co.  (Mo.), 
p.  691,  vol.  24  (1  RRR). 

Consideration  for  con  tract  to  pay 

certain  sum  on  completion  of 

road  to  a  certain  point. 

Los   Angeles  Traction  Co.  v. 

Wilshire  (Cal.),  p.  695,   vol. 

24  (IRRR). 

Consolidation  of  street  railways. 
Shadford  v.  Detroit,  Y.  &  A. 
A.    Railway  (Mich.),  p.  845, 
vol.  25  (2  RRR).. 

Constitutionality  of  8  1,  ch.  119, 
Laws  1899,  of  Maine,  relating 
to  the  organization  of  street 
railways. 

Appeal  of  Milbridge  &  C.  Elec- 
tric R.  Co.  (Me.),  p.  489,  vol. 

25  (2  RRR). 

Construction  of  only  single  track 
around  corner  as  a  compliance 
with     stipulation    for   double 


track. 

Los  Angeles  Traction  Co.  r. 

Wilshire   (Cal.),  p.  695,  vol. 

24  (1  R  R  R). 
Contract  rights  of  company  not 
impaired  by  act  of  city  in  re- 
quiring it  to  pave  street  with 
different  material  from  that 
specified  by  ordinance  grant- 
ing franchise. 
City    of    Reading    v.    United 

Traction   Co.  (Pa.),  p.   625, 

vol.  27  (4  R  R  R). 

Contributory  Negligence. 

Alighting  from  moving   cars. 
Bette    V.    Wilmington    City 
Ry.  Co.  (Del.),  p.  602,  vol. 
28  (5  R  R  R). 
Attempting    to    drive    over 
tracks  in    front  of   an  ap- 
proaching electric  car. 
McNab  V.  United  Railways 
&  Electric  Co.    (Md.),   p. 
39,  vol.25  (2  RRR). 
Boarding  moving  street  car. 
Birmingham  Ry.  &  Electric 
Co.    V.    Brannon     (Ala.), 
p.    154,  vol.25   (2  RRR). 
Care    due  from    person   ap- 
proaching crossing. 
Adams  v,  Wilmington  &  N. 
Electric  JRy.    Co.    (Del.), 
p.  307,  vol.  27  (4  RRR). 
Care  required  of  children. 
Citizens'  St.  R.  Co.  v.  Hamer 
(Ind.),  p.  9,  vol.  25  (2  R  R 
R). 

Care  required  of    passengers. 
Davis    V,    Paducah    Ry.    & 
Light   Co.    (Ky.),   p.   684, 
vol.  27  (4  R  R  R). 

Care  required  of  pedestrians 
in  using  highway,    instruc- 
tion. 
Atherton   v.  Tacoma  Ry.  & 

Power     Co.    (Wash.),     p. 

668,  vol.  28  (5  R  R  R). 
Chicago    City    Ry.    Co.    v. 

Tuohy  (111.),  p.   1.  vol.  27 

(4  RRR). 

Care  required  of  person  about 
to  cross  street  railway  track, 
instructions. 
Nashville    Ry.    v.    Norman 

(Tenn.),    p.  350,    vol.    27 

(4  R  R  R). 

Child  seven  years  old  injured 
by  street  car,  question  for 
jury. 
Citizens'  St.  R.  Co.  v.  Hamer 

(Ind.),  p.  9,  vol.  25(2RR 

R). 
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Contributory      neglignce     i  n 
boarding  street  car  without 
grasping  handholds. 
Birmingham  Ry.  A  Electric 

Co.  V.  Brannon  (Ala.),  p. 

154,  vol.  25  (2  R  R  R). 
Contributory     negligence     of 
boy  in  walking  on  track  with- 
out looking  for  trains. 
Kaiser  v.  New  Orleans  A  C. 

R.  Co.  (La.),  p.  237,  vol.  27 

(4RRR). 
Contributory     negligence     of 
passenger    passing    around 
car  and  stepping  on    other 
track  without  looking. 
Bass  V.  Norfolk  Ry.  A  Light 

Co.  (Va.),  p.  194,  vol.  24  (1 

RRR). 
Contributory  negligence  of 
persons  on  street  injured 
through  negligence  in  man- 
agement of  street  car  does 
not  preclude  recovery  un- 
less it  enters  directly  into 
and  forms  a  part  of  the  effi- 
cient cause  of  the  accident. 
Oates    V,    Metropolitan    St. 

Ry,    Co.  (Mo.),  p.  916,  vol. 

26  (3  R  R  R). 

Degree  of  care    required   for 
self-protection  from  falling 
trolley  wires. 
Read    v.   City  A  Suburban 

Ry.    Co.      (Ga.),    p.    278, 

vol.26  (3  RRR). 

Driving  across  track  obstructed 
by  snow. 

Gerrard  v.  Lli  Crosse  City 
Ry.  Co.  (Wis.),  p.  489,  vol. 

24  (1  R  R  R). 

Jumping  from  moving  street 
car  to  avoid  dangers. 
Selma    Street  A    Suburban 

Ry.  Co.  V.  Owen  (Ala.),  p. 

97,  vol.  25  (2  R  R  R). 

Misleading  instruction  as   to 
burden  of  proof. 
Indianapolis  St.  Ry.   Co.  v, 
Taylor    (Ind.),  p.  588,  vol. 

25  (2  RRR). 

Necessity  of  passenger  to  leave 
moving  car,  instruction  erro- 
neous for  requiring  absolute 
necessity. 

United  Rys.  A  Elec.  Co.  of 
Baltimore  v.  Beidelman 
(Md.),  p.  662,  vol.  27  (4R  R 
R). 

Negligence  as  affected  by  sub- 
sequent contributory  negli- 
gence in    crossing    street 


railway. 

McNab  V.  United  Railways 

A  Electric  Co.  (Md.),  p.  39, 

vol.  25  (2  R  R  R). 
Negligence  of  servant  in  fail- 
ing, while  driving  his  mas- 
ter in  vehicle,  to  avoid 
danger  from  falling  trolley 
wire,  imputable  to  latter. 
Read    v.   City  A  Suburban 

Ry.  Co.  (Ga.),  p.  278,  vol. 

26  (3  RRR). 

No  difference  between  electric 
railway  in  country  and  steam 
railway  with  respect  to  con- 
tributory  negligence  in 
crossing. 
McNab  V,  United  Railways 

&  Electric  Co.  (Md.),  p.  39, 

vol.  25  (2  RRR). 

Not  contributory  negligence  to 
back  delivery  wagon  against 
curb  at  right  angles  so  that 
horses  must  necessarily 
stand  across  street  car  track. 
Fenner  v.  Wilkesbarre  A  W. 

V.  Traction  Co.   (Pa.),  p. 

617,  vol.  25  (2  R  R  R). 

Of  firemen  in  putting  on  coat 
in  moving  cart  while  cross- 
ing street  railway  tracks. 
Birmingham  Ry.  A  Electric 

Co.  V.  Baker  (Ala.),  p.  17, 

vol.  25  (2  RRR). 

Passenger     extending      head 
from  car  window. 
Flynn  v.  Consolidated  Trac- 
tion Co.  (N.  J.),  p.  688,  vol. 

27  (4  R  R  R). 

Prospective    passenger   cross- 
ing in  front  of  street  rail- 
way car. 
Gilliland  v,  Middlesex  A  S. 

Traction  Co.  (N.  J.),  p.  406, 

vol.  27  (4  R  R  R). 

Question  for  jury,  in  action 
for  injuries  caused  by  colli- 
sion between  street  car  and 
heavy  wagon  crossing  track. 
Metropolitan  St.  Ry.  Co.  v. 

Slay  man    (Kan.),   p.  199, 

vol.  27  (4  R  R  R). 

Question  of  plaintiff's  negli- 
gence in  crossing  track  in 
front  of  approaching  street 
car  did  not  depend  on  his 
judgment  as  to  whether 
there  was  a  chance  of  his 
crossing  in  safety. 
Whitman  v.  Boston  El.  Ry. 
Co.  (Mass.),  p.  198,  vol.  27 
(4  R  R  R). 
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Rule   requiringf   p«raoi)    about 
to   cross   steam    railwar    to 
look  for  cars   equally  appli- 
cable to  electric  railways. 
Beerman   v.    UaioQ   R.    Co. 
(R.  I.),  p.  707,  vol.  28  (S  R 
R  R). 
StaadinK  od  side  steps  of  open 
street  car. 

Woodroffe    v.    Roxtmrough, 
C.  H.  AN.  Ry.  Co.  (Pa.), 
p.  186,  vol.  25  (2  R  R  R). 
Standia;  on    steps  of   street 

Baltiinore  Consol.  Ry.  Co.  ». 

Foreman  (Md.),  p.  182,  vol. 

25  (2  R  R  R). 
Stepping  from  moving  car. 
Campbell    v.    Los   Anpeles 

Ry.    Co.   (Cal.),   p.  85,  vol. 

24  (1  R  R  R). 
Stop,  look,  and  listen,  dnty  of 
street  car  driver. 
Selma   Street    &   Suburban 

Ry.  Co.  V.  Owen  (Ala.),  p. 

97,  vol.  25(2  RR  R). 
Stop,  look  and  listen,  electric 
ratlmaya  in  the  country. 
Keenan   v.    Union   Traction 

Co.   (Pa.),    p.    64,   vol.   25 

(2RRR). 
Sufficiency    of   allegratioii    of 
necessity  of  plaintiff  to  leave 
moving'  street  car. 
Selma    Street  &   Suburban 

Ry.   Co.   V.   Owen   (Ala.), 

p.  97,  vol.  25(2  RRS). 
Sufficiency  of  evidence  in  ac- 
tion for  injury    to  plaintiff 
sustained  while  attempting: 
to  drive  across  street  railway 

Nashville    Ry.    v.    Norman 

(Tenn.),  p.  350,  vol.  27  (4  R 

RR). 

The  fact  that  the  street  car 

could    have    been    seen    by 

child  seven  years  old  injured 

by  it  as  bearioff  on  the  qnes- 

tion  of   contributory  negli- 

Citizena'     St.     R.     Co.      v. 


Damages. 
DamaKea  for  injury    to  nona- 
buttinff       property      from 
change  of  grade  of  street. 
Putnam    v.  Boston  ft  P.    R. 
Corp.  (Mass.),  p.  721,  vol. 
28  (5  R  RK). 
Excessive  verdict  where  atrAt 
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car  passenger  waa  carried  be- 
yond   destination     and    ad- 
dressed in  an  insulting  man- 
ner by  motorman. 
San  Antonio  Traction  Co.  v. 
Crawford    (Tei.),   p.    517, 
vol.  28(SRRR). 
Dedication  and  implied  accept- 
ance of  hif;hway. 
Cedar  Rapids  A  M.  City  Ry. 
Co.  V.  City  of  Cedar  Raptdi 
(Iowa),  p.  745,  vol.  28  (5  R 
RR). 
Snouffer  v.  Cedar  Rapids  &  U. 
City  Ry.  Co.  (Iowa),  p.  74S. 
vol.  28  (5  R  R  R). 
Defendant's   negligence  in  mn- 
ning    into    wagon    backed   at 
right  angles  to  curb. 
Fenner   v.   Witkesbarre  &  W. 
V.  Traction  Co.  (Pa.),  p.  617, 
vol.  25  (2  R  R  R). 
Degree  of  care  due  passenger  in 
stopping  street  car. 
Freeman  v.  Metropolitan  St. 
Ry.  Co.  (Mo.),  p.  582,  vol.  26 
(3  R  R  R). 
Degree  of  care,  instruction  as  to. 
when  not  prejudicial. 
Thompson  v.   Missouri,   K.   St 
T.  Ry.  Co.  (Mo.),  p.832,  vol. 
25  (2  R  H  R). 
Degree  of  care   required   in  in- 
Bpecting  trolley  wires  to  pre- 
vent injuries    to   travelers   in 
street. 

Head  v.  City  &  Suburban  Ry. 

Co.  (Ga.),  p.  278,  vol.  26  (3  R 

RH). 

Degree  of  care  required  of  street 

railway  companies  as  carriers 

of  passengers. 

Citizens'    Ry.    Co.    c.    Craiir 

(Tex.),   p.  516,  vol.    26   (3  R 

RR). 

Degree  of  care  required  of  street 

railway  company,  as    carrier 

of   passengers,  in  infpecttng 

Davis  V.  Paducah  Ry.  A  Light 

Co.  (Ky.),p.  684,  vol.   27   (4 

R  R  R). 
Degree  of  care  to  avoid  collisions 
with  vehicles  at  crossings. 
Memphis  St.  Ry.  Co.  *.  Norris 

(Tenn.),  p.  659,  vol.  27  (4  R 

R  R). 
Drayman      and      motorman      at 
crossing  hare  equal  rights. 
Memphis  St.  Ry.  Co.  v.  Norris 

(Tenn.),p.  659,  vol.  27    (4  R 

R  R). 
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Duty  of  company  to  look  out  for 
boy    passing    between    cars 
blocking'  public  street. 
Thompson  v.   Missouri,   K.  A 
T.  Ry.  Co.  (Mo.),  p.  832,  vol. 
25(2RRR). 
Duty  of  motorman  to  look  out 
for  children. 

Gray  v.  St.  Paul  City  Ry.  Co. 
(Minn.),  p.  698,  vol.  28   (5  R 
R  R). 
Duty  of  street  railway  construct- 
ing  its  tracks    across    steam 
railroad  to  perpetually  main- 
tain and  repair  crossing  accord- 
ing to  direction  of  engineer  of 
steam  road. 

Central  Pass.  Ry.  Co.  v.  Phila- 
delphia, etc.,  R.  Co.    (Md.), 
p.  392,  vol.  27  (4  R  R  R). 
Duty  of  traveler  to  stop  before 
crossing  track. 

Haas  V,  Chester  St.    Ry.  Co. 
(Pa.),  p.  810,   vol.    25  (2  R 
RR). 
Duty  to  build  line,  construction 
of  ordinances. 

State  ex  rel.  City  of  Duluth  v. 
Duluth  St.  Ry.  Co.  (Minn.), 
p.  718,  vol.  28  (5  R  R  R). 

Duty  to  give  crossing  signals. 
Adams  v.  Wilmington  &   N. 
Electric  Ry.   Co.   (Del.),    p. 
307,  vol.  27  (4  R  R  R). 

Duty  to  look  for  cars. 
Nashville      Ry.     v,     Norman 
(Tenn.),  p.  350,  vol.  27   (4  R 
RR). 

Duty  to  pave  between    tracks, 
construction  of  ordinance  ac- 
cepted by  company. 
Borough  of  West  Chester  v. 

West  Chester  St.   Ry.    Co. 

(Pa.),  p.   912,   vol.   26   (3   R 

RR). 

Duty  to  regulate  speed  of  cars 
at  crossing. 

West  Chicago  St.  R.  Co.  v, 
Petters  (111.),  p.  612,  vol.  25 
(2  R  R  R). 

Duty  to  repair. 
City  of  Springfield  v  Spring- 
field St.  Ry.   Co.  (Mass.),  p. 
815,  vol.  27  (4  R  R  R). 

Duty  to  repair  street. 
City  of  Worcester  v.   Worces- 
ter   Consol.     St.     Ry.     Co. 
(Mass.),  p.  856,  vol.   27  (4  R 
RR). 
Duty  to  unite  in  forming  con- 
nection with  track  of  another 
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company. 

Suburban  R.  Co.  v.  Metropoli- 
tan West  Side   Elevated   R. 

Co.  (111.),  p.  476,  vol.  24  (1  R 

RR). 
Duty  to  use  care  in  avoiding  in- 
jury to  person  at  crossing,  com- 
plied with. 
Bonham  v.  Citizens'  St.  R.  Co. 

(Ind.),  p.  787,  vol.   25  (2  R 

R  R). 
Effect  of  change  of  motive  power 
on  application  of  charter  regu- 
lations. 
Cedar  Rapids  A  M.   City  Ry. 

Co.  V,  City  of  Cedar  Rapids 

(Iowa),  p.   745,   vol.   28  (5  R 

R  R). 
Snouffer  v.  Cedar  Rapids  &  M. 

City  Ry.  Co.  (Iowa),  p.  745, 

vol.  28  (5  R  R  R). 

Elevated  railroads  distinguished 
from  railroads  in   streets,  not 
included  in  act  relative  to  pav- 
ing. 
City     of     Boston     v.     Union 

Freight  R.  Co.    (Mass.),  p. 

895,  vol.  25  (2R  R  R). 

Equity  jurisdiction  where  viola- 
tion by  city  of  contract  rights 
of  street  railway  company. 
Logansport  Ry.  Co.  v.  City  of 

Logansport    (Ind.),   p.    559, 

vol.  26  (3  RR  R). 

Erroneous  instruction  submit- 
ting only  question  of  credibil- 
ity of  plaintifp*s  witnesses  and 
withdrawing  question  of  neg- 
ligence and  contributory  neg- 
ligence, in  action  for  injury  to 
street  railway  passengers. 
Kellegher  v,  Forty-Second  St., 

M.   A  St.   N.    Ave.   R.    Co. 

(N.  Y.),  p.  117,  vol.  27    (4  R 

R  R). 

Error  in  refusing  to  charge  that 
defendant  was  not  bound  to 
have  fenders  on  street  cars,  in 
action  for  personal  injuries. 
Piatt  i;.  Albany  Ry.  (N.  Y.), 
p.  685,  vol.  24  (1  R  R  R). 

Estoppel  of  stockholders  to  con- 
tend that  bonds  are  invalid. 
Wells  V.   Northern  Trust  Co. 
(111.),   p.  478,   vol.    25  (2    R 
R  R). 

Estoppel  to  deny  prior  indebted- 
ness upon  consolidation. 
Shadford  v.  Detroit,  Y.   A  A. 

A.  Railway  (Mich.),   p.   845, 

vol.25  (2RR  R). 
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Evidence  of  habitual  neg^ligence 
in  running  trains  at  a  high 
and  dangerous  rate  of  speed, 
in  violation  of  ordinance,  inad- 
missible. 
Atherton  v,    Taconaa   Ry.    Sl 

Power  Co.    (Wash.),   p.  668, 

vol.28(5RRR). 

Evidence,    plaintiff's  testimony 

as    to    his  general  habit     of 

looking  for  cars   at  crossing. 

Nashville     Ry.     v,     Norman 

(Tenn.),   p.  350,   vol.    27  (4 

RRR). 
Evidence,  the  fact  that  a  street 
car  runs  an  unusual  distance 
before  it  is  stopped  after 
running  over  a  person  is 
some  evidence  of  improper 
management. 
Chicago     City     Ry.      Co.    v. 

Tuohy  (111.),    p.   1,    vol.    27 

(4RR  R). 
Expulsion  of  passenger  for  at- 
tempt   to  pay  with  detached 
coupon. 
United  Railways   &    Electric 

Co.  V.    Hardesty   (Md.),  p. 

124,  vol.  25  (2  RRR). 

Failure  of  motorman  to  use  due 
care  after  discovery  of  plain- 
tiff's peril. 
Parkinson  v.  Concord  St.  Ry. 

(N.  H.),  p.  575,  vol.  24  (1  R 

RR). 

Failure  to  give  crossing  signal 
where  collision  between  street 
car  and  delivery  wagon  backed 
at  right  angles  to  curb. 
Fenner  v,  Wilkcsbarre  &  W. 

V.  Traction  Co.  (Pa.) ,  p.  617, 

vol.  25  (2  R  R  R). 

Failure  to  stop  car,  not  proxi- 
mate cause  of  injury. 
Flynn    v.  Consolidated  Trac- 
tion Co.  (N.  J.),  p.  689,  vol. 
27  (4  R  R  R). 

Fares,  contract  rights  of 
street  railways  as  to  fare. 
City    of    Detroit    v,    Detroit 

Citizens'    Street     Ry.     Co. 

(U.  S.),  p.    851,  vol.    25  (2  R 

RR). 

Fares,     implied     authority     to 
reduce  fares. 
City    of    Detroit    v,     Detroit 

Citizens'    Street     Ry.    Co. 

(U.  S.),  p.  851,   vol.   25  (2  R 

RR). 

Finding  that  road  was  completed 
within  reasonable  time,  in  ac- 
tion on  note  payable  at  a  cer- 
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tain  time  after  completion  of 

road. 

I^os  Angeles  Traction  Co.  v, 

Wilshire  (Cal.),  p.  695,  voL  24 

(IRRR). 
Formation  of    street    railways, 
statutes 

City  of  Detroit  v.  Detroit  Citi- 
zens' Street  Ry.  Co.  (U.  S.), 

p.  851,  vol.  25  (2  RRR). 
Inclusion  of  franchises  in  fore- 
closure decree. 
Wells  V.  Northern  Trust  Co. 

(111.),  p.  478,  vol.  25  (2  R  R  R). 
Indiana  statute  authorizing 
cities  to  grant  street  railway 
franchises  not  unconstitutional 
as  granting  special  privilege. 
Smith  V  Indianapolis  St.  Ry. 

Co.   (Ind.),  p.  116,  vol.  26  (3 

RRR). 
Instruction     as    to  defendant's 
negligence  not  warranted  by 
evidence,  in  action  for  injury 
on  street  railway  track. 
West  Chicago  St.    R.  Co.   v, 

Petters  (Dl.),  p.  612,  vol.  25 

(2  RRR). 
Instruction  that  jury  should  find 
for  defendant,  in  action  for 
injury  due  to  collision  with 
wagon,  which  could  not  be 
avoided. 
Guinney  v.  Southern  Electric 

R.  Co.  (Mo.),  p.  820,  vol.  25 

(2  RRR). 
Insufficiency  of  evidence  to  show 
negligence  on  part  of  a  street 
railway  company  where  per- 
son filling  ditch  in  street  was 
struck  by  body  of  conductor 
standing  on  side  footboard  of 
car. 
United  Railway  &  Electric  Co. 

of  Baltimore  City  r.  Fletcher 

(Md.),  p.  389,  vol.  27  (4  R  R 

R). 
It  is  no  defense  to  action  on  con- 
tract promising  certain  sum 
after  road  was  built  to  certain 
place  that  company  did  not 
build  entire  road  but  used  por- 
tion of  track  of  another  com- 
pany. 
I^os  Angeles  Traction  Co.  v. 

Wilshire  (Cal.),  p.  695,  vol. 

24  (1  R  R  R). 

Lfiability  for  leaving  unguarded 
excavation  in  highway,  in- 
structions. 

Brasington  v.  South  Bound  R. 
Co.  (S.  Car.),  p.  552,  vol.  24 
(IRRR). 
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Liability  for  negligence  of  mo- 
torman  in  action  for  injury  to 
passenger    caused    by  falUng 
wall. 
Buehler  v.  Union  Traction  Co. 

(Pa.),  p.  92,  vol.  24  (1  R  R  R). 

Liability    for    personal    injury 

cause  by  excavation  made  by 

sewer  contractor. 

Leary  v,  Boston  Bl.  Ry.  Co. 

(Mass.),  p.  481,  vol.  24  (1  R 

RR). 
Liability  for  prior  indebtedness 
when  consolidation  is  effected. 
Shadford  v.  Detroit,  Y.  &  A.  A. 

Railway  (Mich.),  p.  845,  vol. 

25(2RRR). 
Liability     of    company    where 
trainmen  had  no  reason  to  an- 
ticipate a  boy's  presence  be- 
tween cars. 
Thompson  v.   Missouri,  K.  A 

T.  Ry.  Co.  (Mo.)»  p.  832,  vol. 

25  (2  R  R  R). 

Liability  of  street  railway  com- 
pany constructing  its  track 
across  steam  railroad,  for  cost 
of  constructing  crossing. 
Central  Pass.  Ry.  Co.  v,  Phil- 
adelphia, etc.,  R.  Co.  (Md.), 
p.  392,  vol.  27  (4  R  R  R). 

Liability  of  street  railway  for 
colliding    with     vehicle    and 
killing    driver,    question    for 
jury. 
White  V.  Vicksburg  R.,  Power 

ft  Mfg.  Co.    (Miss.),  p.  5%, 

vol.  25(2  RRR). 

Liability  of  transferee  of  rail- 
way   property    for   debts   of 
transferror. 
Shadford  v.  Detroit,  Y.   &  A. 

A.  Railway  (Mich.),  p.   845, 

vol.  25  (2  R  R  R). 

Liability,     question     for    jury 
where  passenger  standing  in 
crowded  street  car  was  injured 
by  its  sudden  stoppage. 
Chicago  City  Ry.  Co.  v.  Morse 

(III.),  p.   215,  vol.    27  (4  R 

RR). 

Liability  where  passenger  is  in- 
sulted by  motorman. 
San  Antonio  Traction  Co.  v, 
Crawford  (Tex.),  p.  517,  vol. 
28(5RRR). 

Mandamus  to  compel  compliance 
with    conditions    upon    which 
franchises  was  granted. 
Township  of  Grosse  Pointe  v, 

Detroit,  etc.,  Ry.  (Mich.),  p. 

494,  vol.  25  (2  R  R  R). 
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Mandamus  to  compel  purchas- 
ing   company    to     discharge 
liabilities  of  predecessor. 
Township  of  Grosse  Pointe  v. 

Detroit    &    L.    St.    C.    Ry. 

(Mich,),  p.   494,  vol.   25   (2  R 

R  R). 
Mandamus  will  not  lie  to  com- 
pel selling  company  to  comply 
with  terms  of  its  franchises. 
Township  of  Grosse  Pointe  v, 

Detroit   A    L.   St.    C.    Ry. 

(Mich.),  p.  494,  vol.  25  (2  R 

R  R). 
Motorman,     instruction     based 
upon  his  lack  of  power  to  avoid 
collision. 
Guinney  v.  Southern  Electric 

R.  Co.    (Mo.),  p.  820,  vol.  25 

(2  RRR). 
Motorman  not  chargeable  with 
negligence  in  failing  to  appre- 
hend that  boy  will  jump  from 
wagon  and  go  upon  the  track. 
Baier  v,  Camden  &  S.  Ry.  Co. 

(N.  J.),  p.  911,  vol.   26    (3  R 

RR). 
Necessity    of  consent    by    city 
council  to   use    of   street   by 
street  railway,  under  Indiana 
statute. 
Logansport  Ry.  Co.  v.  City  of 

Logansport    (Ind.),  p.    559, 

vol.  26  (3  R  R  R). 
Negligence  a  question  for  jury 
where    boy    was    injured   on 
street  railroad  track. 
Chicago  City  Ry.  Co.  v.  Tuohy 

(Ill.),p.  1,  vol.  27  (4  RRR). 

Negligence    causing    injury    to 

passenger     through      sudden 

starting  of  car. 

Betts  V.  Wilmington  City  Ry. 

Co.   (Del.),  p.  602,  vol.  28(5 

RRR). 
Negligence  in  allowing  ring  in 
floor  to  remain  in  such  condi- 
tion as  to    endanger  passen- 
gers. 
Kingman  v,  Lynn  &  B.  R.  Co. 

(Mass.),  p.  672,  vol.  27  (4  R 

RR). 

Negligence  in  crowding  cars  in 
park  where  collision  between 
passengers  on  platforms. 
Muhlhause    v.    Monongahela 

St.   Ry.    Co.   (Pa.),  p.   131, 

vol.  25  (2  RRR). 

Negligence  in  obstructing  street 
in  removing  snow  from  track. 
Gerrard  v.  La  Crosse  City  Ry. 

Co.  (Wis.),  p.  489,  vol.  24  (1  R 

RR). 
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Neglig^ence  in  starting  car,  suffi- 
ciency of  evidence. 
0*Neil  V,  Lynn   &   B.  R.  Co. 

(Mass.),  p.  263,  vol.   25  (2  R 

RR). 
Negligence  in  starting  car  while 
passenger  is  alig:hting. 
United  Rys.    &  Elec.   Co.   of 

Baltimore      v,      Beidelman 

(Md.),   p.  662,  vol.  27   (4  R 

RR). 
Negligence  may  have  existed 
although  car  was  not  running 
at  rate  of  speed  in  violation  of 
ordinance  and  bell  was  being 
rung  at  time  of  collision. 
Atherton    v.    Tacoma   Ry.  & 

Power  Co.    (Wash.),  p.  668, 

vol.28  (5RRR). 
Negligence  of  motorman   after 
seeing  plaintiff's  peril  as  af- 
fected by  contributory  negli- 
gence. 
Lee    V,  Market  St.    Ry.    Co. 

(CaU),  p.  578,  vol.  24   (1  R 

RR). 
Negligence  of  motorman  in  fail- 
ing to  s^op  car  as  affected  by 
contributory  negligence  *of 
child  seven  years  old,  injured 
by  it. 
Citizens'  St.  R.  Co.  v*  Hamer 

(Ind.).  p.  9,  vol.  25  (2  R  R  R). 
Not  bound  to  furnish  safe  places 
for  discharging  passenger. 
Sweet  V*   Louisville  Ry.  Co. 

(Ky.),  p.   768,  vol.  26    (3  R 

RR). 
Notice  to  employee  with  respect 
to  matter  over  which  he  has 
no  authority,  and  as  to  which 
he  has  no  duty  to  perform,  not 
notice  to  company. 
Read  v.  City  &  Suburban  Ry. 

Co.  (Ga.),  p.  278,  vol.  26  (3  R 

RR). 

Obligation  of  contract  not  im- 
paired by    exercise  of    city's 
power  to  compel  change  in  lo- 
cation of  track. 
Cedar  Rapids  &  M.  City  Ry. 

Co.  V.  City  of  Cedar  Rapids 

(Iowa),  p.  745,  vol.  28  (5  R 

RR). 
Snouffer  v.  Cedar  Rapids  &  M. 

City  Ry.    Co.  (Iowa) ,  p,  745, 

vol.  28(5  RRR). 

Operation     of    street     railroad 
property  as  public  use  of  street. 
Appe&l  of  Milbridge  ft  C.  Elec- 
tric R.    Co.    (Me.),  p.   489, 
vol.25  (2  RRR). 
Ordinance  providing  for  change 


in  location  of  tracks  a  reasona- 
ble exercise  of  city's' legisla- 
tive control  of  street. 
Cedar  Rapids  &  M.  City  Ry. 

Co.  fK  City  of  Cedar  Rapids 

(Iowa),  p.  745,  vol.  28   (5  R 

RR). 
Snouffer  v.  Cedar  Rapids  &  M. 

City  Ry.  Co.  (Iowa),  p.  745, 

vol.  28  (5  R  R  R). 
Paving. 
City     of     Boston    v.     Union 

Freight   R.  Co.   (Mass.),  p. 

895,  vol.  25  (2  RRR). 
Person  crossing  tracks  charge- 
able with  notice  of  approach 
of  car  within  range  of  vision. 
Metropolitan    St.  Ry.  Co.  v. 

Agnew    (Kan.),  p.  589,  vol. 

27  (4  RRR). 
Pleading  wantonness  and  wil- 
fulness   in   action  for  injury 
sustained  while  crossing  street 
railway  track. 
Birmingham    Ry.    &  Klectric 

Co.  V,  Baker  (Ala.),    p.  17, 

vol.25  (2  RRR). 
Power  of  city  to  compel  change 
of  location  of  tracks. 
Cedar  Rapids  &  M.  City  Ry. 

Co.  V,  City  of  Cedar  Rapids 

(Iowa),  p.  745,  vol.   28  (5  R 

RR). 
Snouffer    v.  Cedar  Rapids  & 

M.   City  Ry.   Co.   (Iowa),  p. 

745,  vol.  28  (5  RRR). 
Power  of  city  to  require  use  of 
girder  or  grooved  rail  under 
terms  of  ordinance  anthoriz- 
ing  construction  and  opera- 
tion of  electric  street  railway. 
City  of  Kalamazoo  v.  Michigan 

Traction  Co.  (Mich.),  p.  680, 

vol.24  (IRRR). 
Power  of  road  trustees  to  confer 
upon  street  railways  right  to 
operate  upon  highways  under 
Acts  1893-94,  p.  127. 
Norfolk  Ry.   &  Light    Co.  v. 

Consolidated    Turnpike  Co. 

(Va.),  p.   485,  vol.  25  (2  R 

RR). 

Presumption  of  negligence  from 
accident     on     street    railway 
track. 
West  Chicago  St.  R.  Co.   ». 

Petters  (111.),  p.  612,  vol.  2S 

(2  R  R  R). 

Prima  facie  case  of  negligence 

where  passenger  was  injured. 

United  Rys.  &  Elec.  Co.  of  Bal- 

more    v.    Beidelman    (Md.), 

p.  662,  vol.  27  (4  R  R  R). 
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Property  added  to  plant  of  street 
railroad  covered  by  prior  mort- 
gage only. 
Westinghouse    Electric    Mfg. 

Co.  t/.   Citizens'   St.  Ry.  Co. 

(Ky.),  p.  510,  vol.  26  (3  R  R 

R).' 
Proximate  cajise  where  negli- 
(^ence  of  street  car  driver  in 
failing  to  stop,  look  and  lis- 
ten and  act  of  passenger  in 
jumping  from  moving  car  to 
avoid  danger,  action  for  inju- 
ries in  collTsion  with  locomo- 
tive at  crossing. 
Selma  Street  A  Suburban  Ry. 

Co.   V,  Owen   (Ala.),   p.  97, 

vol.  2S  (2RRR). 
Proximate    cause     where     run- 
away horse  ran  over  car  tracks 
negligently    constructed,  and 
upset  vehicle. 
Gray    v,    Washington    Water 

Power  Co.   (Wash.),   p.  598, 

vol.  25  (2  R  R  R). 
Proximate  cause  where  street 
railway  passenger  was  in- 
jured in  panic  among  passen- 
gers caused  by  flashes  of 
electricity. 
Davis  V,  Paducah  Ry.  &  Light 

Co.   (Ky.),   p.   684,  vol.  27  (4 

RRR). 
Question  for  jury  whether  street 
car  tracks  were  negligently 
constructed,  in  action  for  in- 
jury alleged  to  have  been 
caused  thereby. 
Gray    v.    Washington   Water 

Power  Co.    (Wash.),  p.  598, 

vol.  25  (2  R  R  R). 
Question  of  freehold  involved  in 
suit  by  one  claiming  right  to 
maintain  railroad  in  street. 
Village  of  Harlem  v.  Suburban 

R.  Co.   (111.),  p.  860,  vol.  27 

(4  R  R  R). 

Question  of  reasonable  time  was 
for  jury,  inaction  on  note  pay- 
able at  a  specified  time  after 
completion  of  road. 
Los  Angeles  Traction  Co.  v. 

Wilshire  (Cal.),  p.  695,  vol. 

24  (1  RRR). 

Rates,    enjoining    enforcement 
of  ordinance    impairing   con- 
tract rights  as  to  rates. 
City    of     Detroit    v.    Detroit 

Citizens'     Street      Ry.    Co. 

(U.  S.),  p.  851,  vol.  25  (2  R  R 

R). 
Rates,  power  of  legislature  to  au- 
thorize   municipality    to  con- 
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tract  with   street  railway    as 

to  rates  of  fare. 

City    of     Detroit    v.    Detroit 

Citizens'     Street     Ry.    Co. 

(U.  S.),  p.  851,  vol.  25  (2  R 

RR). 
Rates,  reservation  in  municipal 
ordinance  granting  a  franchise 
of  the  right  to  make  rules, 
orders  and  regulations  does 
not  imply  authority  to  reduce 
fares. 
City     of     Detroit    v.    Detroit 

Citizens'  Street  Ry.  Co.  (U. 

S.),  p.  851,  vol.  25.  (2  R  R  R). 

Recovery  by  city  where  street 

railway  has  neglected  to  pave. 

City    of    Reading    v.    United 

Traction  Co.    (Pa.)»  p.  625, 

vol.  27  (4  R  R  R). 
Retrospective   effect    of  statute 
providing     for   formation    of 
street  railways. 
City   of    Detroit    v.   Detroit 

Citizens'  Street  Ry^  Co.  (U. 

S.).p.  851,  vol.25  (2  RRR). 

Right    in    highway  as  against 

another  company,  under  ultra 

vires  ordinance. 

Pa.   R.  Co.   V,  Inhabitants  of 

Hamilton  Tp.,  Mercer  Co.  (N. 

J. ) ,  p.  506,  vol.  25  (2  R  R  R). 
Right  of  abutter  to  damages 
because  of  loss  of  access  to 
property  caused  by  change  of 
grade. 
Putnam    v,    Boston  &  P.   R. 

Corp.  (Mass.),  p.  721,  vol.  28 

(5RRR). 
Right    of   abutter  to    damages 
for  injuries  from  construction 
of  street  railway. 
Nagel  V.  Lindell  Ry.  Co.  (Mo.), 

p.  691,  vol.  24  (1  RRR). 
Right  of  abutter  to  recover  dam- 
ages where  street  railway   is 
operated  for  transportation  of 
freight. 
Rische  v,   Texas  Transp.  Co. 

(Tex.),  p.  484,  vol.  24  (1  R 

RR). 

Right  of  abutting  owner  to  en- 
join  transportation  of  freight 
by  street  railway. 
Rische  v.  Texas  Transp.   Co. 

(Tex.),  p.   484,  vol.  24  (1  R 

RR). 

Right  of  abutting  owner  to  re- 
strain construction  of  road  on 
account  of  damage  from  pre- 
paratory work. 

Nagel  V,  Lindell  Ry.  Co.  (Mo.), 
p.  691,  vol.  24  (1  RRR). 
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Kigfht  of  citj  to  lower  trftcke. 
City    of    Reading   v.     United 
Traction   Co.    (Pa.),    p.  625, 
vol.  27  (4  H  RR). 
Right  of  city   to  mandatory   in- 
junction to  compel  removal  of 
raita  replacioK  old  rails. 
City  of  Springfield  p.   Spring- 
field St.  Ry.  Co.  (Uasi.),   p. 
81S,  vol.  27  (4  R  R  R). 
Right   of   motorman   to  assume 
that  child  seven  years  old  will 


Citizens'  St.  R.  Co.  v.  Uamer 
(lnd.),p.  9.  vol.  25(2RRR). 
Right  of  steam  railway  company 
to  attack  validity  of  ordinance 
granting  franchise  to  street 
railway. 

Atcttiaon,  etc.,  Ry.  Co.  v.  Gen- 
eral   Electric    Ry.    Co.    (C. 
C.  A.),  p.   541,   vol.  24  (1  R 
R   R). 
Right  to  condemn  right   of   way 
for  connection  with  track  of 
another  company. 
Uuburban  R.  Co.  v.  Metropoli- 
tan West  Side  Elevated  R. 
Co.  (111.},  p.  476,  vol.  24  (I  R 
R  R). 
Sight  to  connect  with  tracks  of 
another  company  as  affected 
by  3t>Bence  of  ordinance. 
Suburban  R.  Co.  v.    Metropoli- 
tan West  Side  El.  R.  Co.  {111.}, 
p.  476,  vol.  24  {1  R  R  R). 
Right  to  exclusive  or  perpetual 
use   of   street    could     not    be 
granted   to  street   railway   by 
city  council. 

I^gansport  Ry.  Co.  v.  City  of 
Logaoaport  (Ind.),  p.    559, 
vol.  26  (3  R  R  R). 
Bight  to  occupy  public  highway 
under  Acta  of   1889-90   of  Vir- 
ginia, p.  26. 

Norfolk  Ry.   &.  Light  Co.     v. 
Consolidated    Turnpike    Co. 
(Va.),  p.  4aS,  vol.  25  (2  R  R  R). 
Right   to   sue   street  railway   in 
county    other    than    that    in 
which  is  its  roadbed  and  prin- 
cipal office. 

Jensen  v.  Philadelphia  M.  A 
S.  St.  Ry.  Co.  (Pa.),  p.    701, 
vol.  24(1  R  R  R). 
Ring  in  floor  of  street  car,  notice 
of  defect. 

Kingman  v.  Lynn  &  B.  R.  Co. 
(Mass.),  p. 672,  vol.  27  (4  R 
S  R). 


STBBBT  RAILWAYS— CMfrf. 
Rule  that  railway  car  cannot  be 
rightfully     run     into     person, 
though  he  is  on  track,  through 
his  own  negligence,  not  appli- 
cable where   driver   attempted 
to  cross  track  of   electric  rail- 
way    diagonally      when      ap- 
proaching car  was  so  near  a*  to 
render  attempt  dangerous. 
Rider  v.  Syracuse  Rapid  Tran- 
sit Ry.  Co.   (N.   Y.),   p.  635, 
vol.  26  {3  R  R  R). 
Speed  as  negligence. 

Muhlhause  v.  Monongahela  St. 
Ry.  Co.  (Pa. ) ,  p.  131,  vol.  2S 
(2R  K  R). 
Statute  of  Massachusetts  reliev- 
ing    company      of      duty    of 
repairing  street  not  unconsti- 
tutional as  impairing  contract 

City  of  Springfield  v.  SpHng- 
field  St.  Ry.  Co.    (Mass.),  p. 
81S,  vol.  27  (4  R  R  R). 
City  of  Worcester  v.  Worcester 
Consol.  St.  Ry.  Co.    (Mass.), 
p.  356,  vol.  27(4  R  R  R). 
Steam    railroad   cannot    main- 
tain suit    to    enjoin   use    of 
street   by    street  railway. 
Atchison,  etc.,  Ry.  Co.  v.  Gen- 
eral Electric  Ky.   Co.   (C.   C 
A.),  p.  541,  vol.  24  (1  R  R  R). 
Street  car  company  in  the  opera- 
tion of  its  cars  has  no  right  at 
street  intersection  superior  to 
the  rights  of  other  vehicles. 
Nashville     Ry.      v.      Norman 
(Tenn.),  p.    iSO,    vol.  27  (4 
R   R  R). 
Street  car  company's  right  to 
use    street    included     within 
tracks  superior  to  that  of  other 
travelers. 

Adams   f.    Wilmington  &.   K. 
Electric   Ry.    Co.    (Del.),  p. 
307,  vol.  27  (4  R  R  R). 
Street   railway   company   liable 
only  for  repairing   street   be- 
tween its  tracks  not  estopped 
to  deny  liability  for    paving 

City  of  Williamsport  v.  WU- 

liamsport     Pass.     Ry.     Co. 

(Pa.),  p.  568,  vol.26  (3RR 

K). 
Snfficieocy  of  allegation  of  nee* 
'ligence  where  plaintiff  wis  in- 
jured on  street  car  crossing. 
Birmingham   Ry.    &     Electric 

Co.  V.   Baker  (Ala.),  p.  I7. 

vol.25  (2RR  R). 
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STREET  BJLTL'WA'YB—ConCd.   STREET  HAILWAYB— Cont'd. 


Sufficiency  of  allegation  of  re- 
fusal of  municipal  officers  to 
approve  of  proposed  route  in 
action  based  upon  their  alleged 
neglect  or  refusal  to  approve. 
Appeal  of    Milbridge    &     C. 

Electric  R.  Co.  (Me.),  p.  489, 

vol.  25(2RRR). 
Sufficiency  of  evidence  of   de- 
fendant's negligence  in  action 
for  running  over  child. 
Welsh  V.  United  Traction  Co. 

(Pa.),    p.  595,  vol.  25  (2  R 

R  R). 

Sufficiency  of  evidence  of  mo- 

torman's     negligence     where 

child  was  injured  at  crossing. 

Citizens'  St.  R.  Co.   v,  Hamer 

(Ind.),  p.  9,  vol.  25  (2R  R  R). 
Sufficiency  of  evidence  of  negli- 
gence in  letting  off  street  rail- 
way passenger. 
Phillips  V.  St.  Charles  St.   R. 

Co.  (I^a.),  p.  902,  vol.  24  (1  R 

R  R). 

Sufficiency  of  evidence  to  show 
special  injury  to  nonabutting 
property  from  change  of  grade. 
Putnam    v,  Boston    &  P.  R. 

Corp.  (Mass.)i  p.  721,  vol.  28 

(5RRR). 

Sufficiency  of  evidence  to  sustain 
verdict  for  plaintiff  in  action 
for  injury  to  pedestrians. 
Henderson  v.  United  Traction 

Co.  (Pa.),  p.    115,   vol.  27  (4 

RRR). 

Taxation. 

City  of  Boston  v.  Union 
Freight  R.  Co.  (Mass.),  p. 
895,  vol.  25  (2  R  R  R). 

Use    of    portion    of    track     of 
another    company  as  compli- 
ance   with  contract    to    build 
road  to  a  certain  place. 
Los  Angeles  Traction  Co.  v, 

Wilshire  (Cal.),  p.  695,  vol. 

24(1  RRR). 

Use  of  street   by  street  railway 
company    subject  to    govern- 
mental control  of  highways. 
Cedar  Rapids  &  M.  City  Ry. 
Co.  V,  City  of  Cedar  Rapids 
(Iowa),  p.  745,  vol.  28  (5  R  R 

R). 
Snouffer  v.  Cedar  Rapids  &  M. 

City  Ry.  Co.  (Iowa),  p.  745, 

vol.  28  (5  R  R  R). 

Use  of  track  of  another  company 
as  a  reasonable  compliance 
with  contract  promising  cer- 
tain sum  after  road  is  built  to 


certain  point. 

Los  Angeles  Traction  Co.  v, 

Wilshire  (Cal.),  p.  695,  vol. 

24  (1  R  R  R). 
Utmost  human  skill,    diligence 
and  foresight  not  due  passen- 
gers in  stopping  street  railway 
car. 
Freeman  v.  Metropolitan  St. 

Ry.   Co.    (Mo.),  p.  584,  vol. 

26  (3  R  R  R). 
Validity  of  unilateral  agreement 
to  pay  a  certain  sum  on  com- 
pletion of  road. 
Los  Angeles  Traction  Co.  v, 

Wilshire  (Cal.),  p.  695,  vol. 

24  (IRRR). 

Violation  of  ordinance  as  negli- 
gence, in  action  for  injury  to 
passenger. 

Selma  Street  &  Suburban  Ry. 
Co.  V.  Owen  (Ala.),  p.  97,  vol. 

25  (2  R  R  R). 

When  street  railway's  right  to 
extend  line  vested. 
Commonwealth    v,     Uwchlan 

St.  Ry.  Co.  (Pa.),  p.  376,  vol. 

28  (5  RRR). 

Where  railroad  company  had 
located,  but  not  constructed,  a 
branch  across  a  public  road,  it 
could  sue  to  enjoin  street  rail- 
way company  from  construct- 
ing its  road  across  such  branch 
at  grade. 
Ohio  River  Junction  R,  Co.  v. 

Freedom  &  C.  Elec.  St.  Ry. 

Co.  (Pa.),  p.  725,  vol.  28  (5  R 

RR). 

Where  street  railway's    use    of 
street  is   interfered    with   by 
another  company  ejectment  is 
not  the  proper  remedy. 
Fresno  St.  R.  Co.  v.  Southern 

Pac.   R.   Co.   (Cal.),  p.  547, 

vol.  24  (IRRR). 

Wilfulness  and  wantonness 
question  for  jury  in  action  for 
injury  resulting  from  collision 
between  street  car  and  other 
vehicle  at  crossing. 
Birmingham   Ry.    A   Electric 

Co.  V.  Baker  (Ala.),  p.   17, 

vol.25  (2  RRR). 

STREETS  AND  HIGHWAYS. 

See  Crossings, 

Electric  Railways, 
Eminent  Domain, 
Railroads  in  Streets, 
Stations  and  Depots, 
Street  Railways, 
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STBBBTS  AND  HIGHWATS 

— Continued, 

Authority  of  commissioners  of 
county  court  to  grant  permis- 
sion to  build  railroad  track  in 
highway. 

Texarkana  &  Ft.  8.  Ry.  Co.  v. 
Texas  &  N.  O.  R.  Co.  (Tex.), 
p.631,  vol.  27  (4RRR). 

Contributory  Negligence. 

Care  required  of  pedestrian  in 
crossing  street. 
Indianapolis  St.  Ry.   Co.  v, 
Walton  (Ind.),  p.  388,  vol. 
27  (4  R  R  R). 
Care  required  of  traveler  using 
highway. 

Neal  V.  Wilmington  &  N.  C. 
Electric  Ry.  Co.  (Del.),  p. 
386,  vol.  28  (5  R  R  R). 
Damages     for     injury    to    non- 
abutting  property  from  change 
of  grade  of  street. 
Putnam    v.  Boston    &  P.   R. 
Corp.  (Mass.),  p.  721,  vol.  28 
(SRR  R). 
Dedication. 

Plat  as  evidence. 

James  v,  Illinois  Cent.    R. 
Co.   (111.),  p.   232,  vol.  27 
(4RRR). 
General  verdict  for  plaintiff  in- 
jured by  reason  of  act  of  street 
railway  company  in  stretching 
rope    across  street,  not  over- 
come by  answers  to  interroga- 
tories. 
Indianapolis    St.    Ry.   Co.    v. 

Walton  (Ind.),  p.  388,  vol.  27 

(4  R  R  R). 
Improper  use  of  streets  by  rail- 
road company  under  munici- 
pal grant. 
Town  of  Mason  v.  Ohio  River 

R.  0>.  (W.  Va.)»  p.  899,  vol. 

25  (2  R  R  R). 
I^imitations    ia    prosecution    of 
railroad  for  obstructing  public 
road. 
State    V.    Dry    Pork    R.    Co. 

(W.  Va.),  p.  313,  vol.  24  (1  R 

RR). 

Necessity  of  alleging  statutory 
exception  in  indictment 
against  railroad  for  obstruct- 
ing public  road. 
State  V.  Dry  Fork  R.  Co.  (W. 
Va.),  p.  313,  vol.  24  (1  R 
R  R). 

No  necessity  of  alleging  absence 
of  license  to  cross  or  occupy 
the  road. 
State  V,  Dry   Fork  R.  Co.  (W. 


STRBBT8   AND  HIGHWATB 

— Continued, 

Va.),  p.   313,  vol.   24    (1    R 

R  R). 
Right  to  damages  after  discon- 
tinuance of  highway  and  its 
use  for  railway  purposes,  be- 
cause of  alteration  of  grade, 
on  ground  that  land  was  still 
subjected  to  more  onerous  use. 
Bullard  t/.  New  York,  etc.,  -R. 

Ck>.  (Mass.),  p.  385,  vol.  26 

(3RRR). 
Sufficiency  of  evidence  to  show 
existence  of  public  road,  to 
sustain  indictment  of  railroad 
for  obstructing  public  railroad. 
State  V.  Dry  Fork  R.  Co.  (W. 

Va.),  p.   313,   vol.  24    (1    R 

RR). 

STRIKBS. 

See  Master  and  Servant, 

STRUOTUBBS        NEAR 
TRACK. 

See  Master  and  Servant. 

SUBROGATION. 

See  Carriers  of  Freight. 

SX7MMON8. 

See  Actions. 
Process. 
Receivers. 
Service  of  Process. 

SITPBBINTBNDBNOB. 
See  Fellow  Servants. 

SUPERIOR  SERVANTS. 
$ee  Fellow  Servants. 

SUPPIiEMBNTART        P  B  O- 
OEEDINOS. 

See  Eminent  Domain. 

SURFACE  WATER. 

See   Water  and  Watercourses, 

SURGEONS. 

See  Evidence. 
Officers. 

SURVIVAL  OP  ACTION. 
See  Death  by  Wrongful  Act. 

SWITCHES. 

See  Master  and  Servant, 

SWITCH  7ARDS. 

See  Crossings, 

Master  and  Servant. 
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TAXATION. 

See  Licenses, 

Local  Assessments, 

Apportionment  among*  counties 
of  taxes  on  rolling  stock. 
State  ex  rel.   Fensell    v,  Al- 

dridge,    Auditor    (Ohio),  p. 

842,  vol.  27  (4  R  R  R). 

Authority  of  city  to    maintain 

action  to  enforce  collection  of 

assessment  on  railroad  bridge* 

Louisville  Bridge  Co.  ».  City 

of  Lrouisville    (Ky.),p.  473, 

vol.  24  (1  R  R  R). 
Authority   of  city    under    Acts 
1895-96,  p.  93,  of  Virgrinia. 
Newport    News,    etc.*.  Ry.   & 

Elec.  Co.  V.  City  of  Newport 

News  (Va.),  p.  453,  vol.  24 

(1  R  R  R). 
Authority  to  tax  street  railway, 
construction  of  charter  of  city 
of  Dallas. 

City  of  Dallas  v.  Dallas  Con- 
sol.    Electric    St.    Ry.    Cp. 

(Tex.),  p.   704,  vol.   24  (1  R 

RR). 
'Conclusiveness  of  schedules 
made  out  by  railroads  as  to 
what  constitutes  taxable  prop- 
erty, 
Chicago  &  N.   W.   Ry.   Co.  v. 

People   (111.),  p.   458,  vol.  24 

(1  R  R  R). 

Deductions  where  leased  prop- 
erty and  franchises  are  as- 
sessed. 

People  V*  Feitner  (N.  Y.),  p. 
395,  vol.  25  (2  R  R  R) . 

exemptions. 

Cab  business  not  exempt  from 
taxation  under  New  York 
statute  exempting  from  taxa- 
tion on  corporate  franchises 
property  employed  in  inter- 
state commerce,  although  the 
company  was  also  engaged 
in  interstate  commerce. 
People  V.  Knight  (N.  Y.),  p. 
636,  vol.  27  (4RRR). 

Effect  of  amendatory  act  ex- 
empting express  companies 
from  the  requirements  of  the 
war  revenue  act  where  stock- 
holders seek  to  prevent  appli- 
cation by  corporation  of  its 
funds  to  meet  requirements 
of  the  act. 

Dinsmore  v.  Southern  Ex- 
press Co.  (U.  S.),p.  445, 
vol.  24  (1  R  R  R). 

^oad  substantially  complete. 
Louisiana,  etc.,  R.   Co.    v. 


TAKATION— Continued. 

State  Board  of  Appraisers 
(La.),  p.  846,  vol.  27  (4  R  R 

R). 
Injunction   will  not  lie    to    re- 
strain collection    of  personal 
property  tax. 

Minneapolis,  St.    P.   &  S.    S. 

M.  Ry,  Co.  V.  Dickey  County 

(N.  Dak,),  p.  838,  vol.  25    (2 

R  R  R). 

Leased  railroad  properties  and 

franchises. 

People  V,   Feitner  (N.  Y,),  p, 
395,  vol.  25  (2  R  R  R).    . 
Merger  where  purchase  of  an- 
other  road  subject  to    lower 
rate, 

Minneapolis  A  St.  L.  R.  Co.  v, 
Koerner  (Minn.),  p.  443,  vol. 
24  (1  R  R  R). 

Municipal    license  tax  may  be 

imposed  upon  street  railway, 

although  the  right  to  do  so  is 

not    re^ierved    in    ordinance 

granting  franchise. 

Newport  News,    etc.,    Ry.    & 

Elec.'C^,  V.  City  of  Newport 

News  (Va.),  p.   453,  vol.  24 

(IRRR). 

Parties  in  action  to  recover  ex- 
cess where  illegal  discrimina- 
tion against  railroad. 
St.  Louis,  etc.,  R.  Co.  v.  Board 
of  Com'rs  of  Labette  County 
(Kan.),  p.  65,  vol.  24  (1  R  R 

R). 
Personal  property,   taxation  of 
under  North  Dakota  statutes, 
Minneapolis,  St.  P.  A  S,  S.  M, 

Ry.    Co,   V.   Dickey  County 

(N.   Dak,),  p.    838,  vol.    25 

(2RRR). 

Railroad  bridgre  subject  to  munic- 
ipal taxation  under  Kentucky 
constitution. 
Louisville  Bridge  Co,  v.  City  of 

Louisville  (Ky.),  p.  473,  vol. 

24  (IRRR). 

Railroad    company    not   denied 
equal   protection    by   Florida 
statute  providing   for  assess- 
ment for  omitted  taxes. 
Florida  Cent.  &  P.  R.    Co.  v, 

Reynolds  (U.  S.),  p.  463,  vol. 

24  (1  R  R  R). 

Recovery  of  excess  where  illegal 
discrimination,  ag-ainst  rail- 
road. 

St.  Louis,  etc.,  R.  Co.  v.  Bd. 
of  Com'rs  of  Labette  County 
(Kan.),  p.  65,  vol.  24  (1  R  R 
R). 
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TAKATlOV^Continued. 

Remedy  at  law  to  prevent  col- 
lection of  taxes  upon  roadbeds, 
franchises,   etc.,   as    personal 
property. 
Minneapolis,  St.    P.  A   S.   S. 

M.  Ry.  Co.  V,  DickeT  County 

(N.    Dak.),  p.   838,"  vol.   25 

(2RRR). 
Restraining  collection. 
Minneapolis,  St.  P.  &  S.  S.  M. 

Ry.   Co.   V,  Dickey    County 

(N.  Dak.),  p.  838,  vol  25  (2 

RRR). 
Statute  of  Minnesota  providing* 
for  the  taxation  of  property  of 
corporations  engaged  in  inter- 
state commerce,  unconstitu- 
tional as  unequal  taxation. 
State  V.  Cauda  Cattle  Car  Co. 

(Minn.),   p.  449,  vol.  24  (1  R 

RR). 
Stock  pens  not  part  of  track. 
Chicago  &  N.   W.   Ry.  Co.  v. 

People  (111.),  p.  458,  vol.  24 

(1  R  R  R). 
Street  railway  may  be  required 
to  pay  municipal  license  tax 
although  also  subject    to    ad 
valorem  taxation  by  state. 
Newport    News,    etc.,  Ry.   & 

Blec.  Co.  V.  City  of  Newport 

News  (Va.),   p.  453,  vol.  24 

(1  R  R  R). 
Street  railways,  right  of  way. 
Mayor,  etc. ,  of  City  of  Newark 

V.  State  Board  of  Taxation 

(N.  J.),   p.  442,   vol.  24    (1  R 

RR). 
Street  railways,  taxation  of. 
City    of     Boston     v.     Union 

Freight  R.   Co.    (Mass.),   p. 

895.  vol.  25  (2  RRR). 
Sufficiency  of  petition  in  action 
to  recover  excess  where  illegal 
discrimination    against  rail- 
road. 
St.    Lrouis,    etc.,    R.    Co.     v. 

Board  of  Com'rs  of  Labette 

County  (Kan.),  p.  65,  vol.  24 

(1  R  R  R). 
Validity  of  assessment  of  prop- 
erty under  Ohio  statute. 
Cowen  V.  Aldridge  (C.  C.  A.), 

p.  712,  vol.  25  (2  R  R  R). 
When  title  to  sewing  machines 
shipped  into  the  state  passed 
under  statute  taxing  machines 
sold  within  state. 
Sims  V.  Norfolk  &  W.  R.  Co. 

(N.  Car.),  p.   388,  vol.  26(3 

RRR). 

TBLBGRAPH  OPERATORS. 
See  Fellow  Servants, 


TEDuBGRAPHS     AND     TBLE- 
PHONES. 

See  Eminent  Domain. 

Nominal  damages  for  construct- 
ing line  over  railroad  right  of 
way. 

Postal  Tel.  Cable  Co.  of  Mon- 
tana V,  Oregon  Short  Line 
R.  Co.  (Mont.),  p.  432,  vol.  26 
(3R  RR). 

Question  as  to  power  of  telegraph 
company  as  a  de  facto  corpo- 
ration   to  exercise   power    of 
eminent  domain  can  only  be 
raised  by  the  state. 
Postal  Tel.  Cable  Co.  of  Mon- 
tana V,  Oregon  Short  Line 
R.  Co.  (Mont.),  p.  432,   vol. 
36  (3  RRR). 

Right  of  telegraph  company  as 
a  de  facto  corporation  to  exer- 
cise power  of  eminent  domain. 
Postal  Tel.  Cable  Co.  of  Mon- 
tana V.  Oregon   Short  Line 
•      R.  Co.   (Mont.),  p.  432,  vol. 
26  (3  RRR). 

Right  of  teleg^raph  company  to 

construct  its  line  over  railroad 

right  of  way  under  Montana 

statute. 

Postal  Tel.  Cable  Co.  of  Mon- 
tana V,  Oregon   Short  Line 
R.  Co.  (Mont.),  p.  432,  vol.  26 
(3  R  R  R). 
Right   to   construct   lines   over 

railroad's  right  of  way  under 

federal  statute. 

Postal  Tel.  Cable  Co.  of  Mon- 
tana V.  Oregon  Short  Line 
R.  Co.  (Mont.),  p.  432,  vol. 
26  (3  RRR). 

TELEPHONE  COMPANIES. 

See     Telegraphs    and     Tele^ 
phones, 

TERMINAL  COMPANIES. 
See  Carriers  of  Passengers, 

TERMINAL  YARDS. 

See  Leases  and  Running  Pow- 
ers, 

TERMINUS. 

See  Eminent  Domain, 

TICKETS  AND  FARES. 

See  Carriers  of  Passengers, 

Attempting  to  ride  without 
ticket  on  later  train  after  be- 
ing expelled  for  exercising 
stop-over      privilege,     where 
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TIOKJSTS   AND  FARES— Con-  TIOKBTS   AND  FARES— CoA- 
iinued,  tinued. 


ticket    had    been    improperly 

taken  up. 

Scofield  V.  Pennsylvania  Co. 

(C.  C.  A.),  p.  193,  vol.  25  (2 

R  RR). 
Evidence  as  to  conduct  of  con- 
ductor in  action  for  refusal  of 
ticket. 
Rutherford  v,  St.  Louis  S.  W. 

Ry.  Co.  of  Texas  (Tex.),  p. 

162,  vol.  25  (2  R  R  R) . 
Evidence  as  to  difference  be- 
tween '  excursion  rate  and 
regular  fare  excluded  as  imma- 
terial in  action  for  refusal 'of 
excursion  ticket. 
Rutherford  v,  St.  Louis  S.  W. 

Ry.  Co.  of  Texas  (Tex.),  p. 

162,  vol.  25  (2RRR). 
Expulsion  of  passenger  present- 
ing  detached    coupon    where 
stipulation  required  that  they^ 
be  detached  by  conductor. 
United   Railways    &   Electric 

Co.  V,  Hardesty  (Md.),  p.  124, 

vol.  25  (2  R  R  R). 
Right  of  action  for  expulsion  of 
passenger  exercising  stop-over 
privilege  where  conductor  of 
another  train  has  improperly 
taken  up  ticket. 
.Scofield  V,    Pennsylvania  Co. 

(C.  C.  A.),  p.  193,  vol.25  (2 

RRR). 
Right  to  charge  higher  rate  be- 
cause of  failure  to  have  ticket 
where  no  opportunity  to  pro- 
cure. 
Phillips  V.  Southern  Ry.  Co. 

(Ga.),  p.  80,  vol.  24  (1  R  R  R). 
Right  to  resume  journey  after 
exercising  stopK)ver  privilege 
where  ticket  has  been  improp- 
erly taken  up. 
Scofield  V,  Pennsylvania  Co. 

(C.  C.  A.),  p.  193,  vol.  25  (2 

RRR). 
Right  to  stop-over  privilege  as 
affected  by  act  of  conductor  in 
improperly  taking  up  ticket. 
Scofield  V*   Pennsylvania  Co. 

(C.  C.  A.),  p.  193,  vol.  25  (2 

RRR). 
Sufficiency  of  evidence  of  pay- 
ment of  fare. 
Crawleigh  v,  Galveston,  H.  & 

S.  A.  Ry.  Co.  (Tex.),  p.  630, 

vol.25  (2RRR), 
Time  of  expiration  of  excursion 
ticket. 
Rutherford  t/.  St.  Louis  S.  W. 

Ry.  Co.  of  Texas  (Tex.),  p. 

162,  vol.  25  (2RRR). 


Unauthorissed    endorsement     of 
purchaser's  name  as  fraudulent 
.    alteration  of  mileage  book. 
Holden  v.  Rutland  R.  Co.  (Vt.), 
p.  227,  vol.  25  (2  RRR). 
When  implied  authority  not  re- 
served to  municipality  to  re- 
duce fares. 

City  of  Detroit  v.  Detroit  Cit- 
izens' Street  Ry.  Co.  (U.  S.), 
p.  851,  vol.  25  (2  RRR). 
Wrong  of  ticket  agent  in  selling 
ticket  to  place  where  the  yellow 
fever  was  prevalent  as  proxi- 
mate cause  of  passengers,  suf- 
fering from  the  disease. 
Kansas  City,  M.  &  B.   R.  Co. 
V,  Foster  (Ala.),  p.  609,  vol. 
28  (5  RRR). 

TIDB  WATER. 

See  Water  and  Watercourses, 

TIMBBR. 

See  Public  Lands. 

TITIiB. 

See  Eminent  Domain. 

TORPEDOES. 

See  Children. 

Master  and  Servant. 

TORTS. 

See  Carriers  of  Passengers. 
Consolidation. 
Personal  Injuries. 
Railroads. 
Stations  and  Depots. 

Complaint  alleging  wilful  tort 
cannot  be  amended  so  as  to 
also  allege  cause  of  action 
based  on  mere  negligence. 
Proctor  V.  Southern  Ry.  (S. 
Car.),  p.  586,  vol.  27  (4  R  R 

R). 
Dismissal  as  to  one  defendant 
railroad  company,  in  an  action 
against  joint  tort  feasors, 
where  such  defendant  had 
relieved  itself  from  responsi- 
bility by  leasing  its  line. 
Minnich  v.    Lancaster   &    L. 

Electric   Ry.    Co.  (Pa.),  p. 

336,  vol.  28  (5  RRR). 
Error  to  instruct  as  to  what  con- 
stitutes negligence,  in  action 
for  tort  committed  in  another 
state. 
Savannah,  F.  &  W.  Ry.  Co.  v. 

Evans  (Ga.),  p.  489,  vol.  26 

(3  R  R  R). 


TORTa—Coniinueii. 
Eitraterritorial  effect  of  nonex- 
istence of  law  giving  right  of 
action  for  wrong. 
Baltimore  &  O.   S.  W.  Kj.  Co. 

V.  Read  (Ind.),  p.  406,  vol.  24 

(1  RRR). 
Liability   of    lesBor   of   railroad 
for  tort  committed  bj  leasee. 
Suburban   R.   Co.    v.  BaUcwill 

(III,),  p.  784,  vol.  25  (2  R  R  R). 
North  Carolina  statute  providing 
that  the  giving  of  a  mortgage 
by  a  corporation  shall  not 
exempt  its  property  or  earnings 
ffom  execution  for  the  satis- 
faction of  a  judgment  against 
it  for  a  tort  can  operate  only 
as  to  property  within  state. 
Fidelity   Insurance,  Trust    Sc 

Safe  Deposit  Co.  ti.  Norfolk 

&   W.    K.  Co.  <N.   Car.),  p. 

598,  vol.27  (4RRR). 
Question  for  jury  where  impossi- 
ble to  distinguish  between 
damages  ariain);  from  actiona- 
ble injnry  and  damage  having 
another  origin. 
Jenkina   v.     Pennsylvania   R. 

Co.  (N.  J.),  p.  210,  vol.  25  (2 

RRR). 

TBAOEB. 

See  Cttlile  Guards. 

Master  and  Servant. 
Right  of  Waf. 
Stock,  Injuries  to. 

TBADB  FIXTURES. 
See  Estoppel. 
Validity  of  purchaser's  title  at 
mortgage  sale,  right  to  remove 

Union  Terminal  Co.  V.  Wilmar 
&  S,  F.  Ry.  Co.  (Iowa),  p. 
676,  vol.  25  (2  RRR). 


TRAIN  UA8TBRS. 


See  Accidents  on  Track. 

Action    for      Death      by 

Wrongful  Act. 
Carriers  of  Passengers. 
Children. 
Eminent  Domain. 
Licensees. 
Negligence. 
Right  of  Wa^, 
Slock,  Injuries  to. 
Admissibility  of  evidence    that 
passengers    were '  allowed    to 
ride   on   freight   train,   in  ac- 
tion for  iqjurj  to  trespasser. 
Feeback  v.  Misaonri  Pac   Ry. 
Co.  (Mo.),  p.  713,  vol.  24  (I  R 
RR). 
Alleged    passenger   on    freight 
train     presumptively    a    tres- 
passer. 

Pnrple  v.  Union  Pac  R.  Co. 
(C.  C.  A.),    p.  711,    vol.  26 
(3  R  R  R) 
Assumption  of  risk  by  trespasser 
on  freight  train. 
Cunningham  v.  Ft.  Worth  A 
D.  0.  Ry.  Co.  (Tex.),  p.  519. 
vol.  24  (IRR  R). 
Authority  of   brakeman  to   eject 
trespasser  from  moving  train. 
Kruegcr  v.  Chicago  ft   A.  Ry. 
Co.  (Mo.),  p.  400,  vol.  27  (4  R 
RR). 
Care  required  of  railroad  com- 
pany where  presence  of  tres- 
passer npon  property  should 
t>e  expected. 

Ashworth  V.  Southern  Ry.  Co. 
(Ga.),   p.   679,   vol.   28   (5  R 
RR). 
Company  not  liable  for  injury  to 
trespasser  on  train  in  absence 
of  wantonness  or  wilfulness. 
Bums  V.    Sontfaern   Ry.    Co. 
(S.  Car.),  p.  287,  vol.  27  (4  R 
RR). 
Continned  use  of  railroad  track 
as  footway  does  not  make  the 
users  licensees,  where  repeated 
protests    and     wmmings     by 
company  were  given. 
Denver    A  R.  G.    R.    Co.    v. 
Buffehr  (Colo.),  p.  762,  vol. 
27  (4  R  R  R). 
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Contributory  Negligence. 

Contributory    negligence,    no 
defense    where     there    was 
wantonness  or  wilfulness. 
Chicago  Terminal  Transfer 

R.  Co.   V.  Gruss  (111.),    p. 

704,  vol.  28  (SRRR). 
Duty  after  discovery  of  peril 
to  trespasser  guilty  of  con- 
tributory negligence. 
Humphreys  v.  Valley  R.  Co. 

(Va.),  p.  649,  vol.  28(4  R 

RR). 
Jumping  from  trestle  through 
fright. 
Weeks  v.  Wilmington  A  W. 

R.   Co.    (N.  Car.),   p.  28, 

vol.  28  (5  R  R  R). 
Question  of  contributory  neg- 
ligence  of  person  killed 
while  walking  on  track  not 
affected  by  custom  of  public 
to  use  track  as  a  foot  path. 
Louisville    A  N.   R.  Co.   v> 

McClish  (C.  C.  A.),  p.  942, 

vol.  26(3RRR). 
Trespassing  on    train    is  not 
such  contributory  negligence 
as  to  prevent  recovery  for  im- 
proper ejection. 
Johnson  v,  Chicago,  etc* ,  Ry. 

Co.  (Iowa),  p.  504,  vol.  24  (1 

R  R  R). 

Walking  on  trestle. 

.    Weeks  v,   Wilmington  A  W. 

R.   Co.     (N.    Car.),  p.  28, 

vol.  28(5  RRR). 

Defendant  was  not  guilty  under 
doctrine  of  discovered  peril 
where  trespasser  jumped  from 
trestle  through  fright. 
Weeks  v,  Wilmington  &  W. 
R.  Co.  (N.  Car.),  p.  28,  vol.  28 
(5  RRR). 

Duty  to  look  out  for  trespassers 
at  point  where  ordinance 
makes  it  an  offense  to  cross 
track. 
Martin   v.   Chicago  A  N.  W. 

Ry.  Co.    (Ul.),  p.  718,  vol.  24 

(1  RRR). 

Duty  to  person  going  on  train 
to  purchase  from  fruit  vendor. 
Carter  v.  Charleston  &  W.  C. 

Ry.  Co.   (S.  Car.),  p.  87,  vol. 

28  (5  RRR). 

Duty    to    persons    walking    on 

track  used  as  foot  path. 

Haltiwanger  v.  Columbia,  N. 

A  ti.  R.  Co.  (S.  Car.),  p.  883, 

vol.  26  (3  R  R  R). 

Duty  to   prevent  trespasser  on 


TB^B&PAB&EBB— Continued. 

train   from    being  injured  in 
probable  collision. 
Louisville    &     N.    R.  Co.    v, 
Kemery  (Ky.),  p.  515,  vol. 

24  (1  R  R  R). 

Duty  to  trespassers  on  track. 
Brooks  V.  Pittsburgh,  etc.,  Ry. 

Co.  (Ind.),  p.  521,  vol.  24  (1  R 

RR). 
Cannon  v,  Cleveland,  C,  C.  A 

St.  L.  Ry.  Co.    (Ind.),  p.  S3, 

vol.  24  (1  R  R  R). 
Duty    to  trespassers  on  track, 
lookouts. 
Vanarsdell  v,  Louisville  A  N. 

R.  Co.  (Ky.),   p.   61,   vol.  24 

(1  R  R  R). 
Duty  to  trespassers  on  train. 
Feeback  v,  Missouri  Pac.  Ry. 

Co.   (Mo.),  p.  713,  vol.  24  (1 

RRR). 
Effect    of   knowledge    of    facts 
suggesting  inquiry  as  to 
whether  passengers  may  ride 
on  freight  train. 
Purple  V,  Union  Pac.  R.  Co. 

(C.  C.  A.),  p.  711,   vol.  26  (3 

RRR). 
Ejection  of  passenger  riding  on 
freight  train  without  permit, 
relying  on  representations  of 
agent  Which  he  knows  to  be 
false. 
Houston  E.   A  W.  T.  Ry.  Co. 

V,  Stell  (Tex.),  p.  722,  vol. 

26(3RRR). 
Ejection  of  trespasser  from  mov- 
ing train. 
Illinois  Cent.  R.   Co.  v,   Mc- 

Manus   (Ky.),  p.  572,  vol.  25 

(2  R  R  R). 
Ejection    of    trespasser    within 
scope  of  brakeman*s   author- 
ity. 
Illinois  Cent.   R.   Co.   v,  Mc- 

Manus    (Ky.),   p.    527,  vol. 

25  (2  RRR). 

Evidence  as  to  time  within 
which  another  train  could  be 
stopped. 

Vanarsdell  v,  Louisville  A  N. 
R.  Co.  (Ky.),  p.  61,  vol.  24 
(IRRR). 

Failure  to  stop  train  after  see- 
ing person  on  track. 
Chicago     Terminal    Transfer 

Co.  V.  Kotoski  (111.),  p.  530, 

vol.28  (5  RRR). 

Gross  negligence  may  entitle  a 
trespasser  to  recover. 
Chicago     Terminal    Transfer 

Co.  V,   Kotoski  (111.),  p.  530, 

vol.  28  (5  R  R  R). 
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Implied  authority  of  brakeman 
to  eject. 
O'Banion  v.  Missouri  Pac.  Ry. 

Co.    (Kaii.)f    p.   929,  toL  27 

(4  R  R  R). 
Insufficiency  of  evidence  of  neg"- 
ligence     where      trespassing" 
child  was    injured  by  explo- 
sion   of  torpedo  on  track. 
Louisville  &  N.  R.  Co.  v.  Hart 

(Ky.),  p.   521,  vol.  28  (5  R  R 

R). 
Liability  for  forcing*  trespasser 
from  moving*  car. 
Johnson  v.   Chicafpo,  etc.,  Ry. 

Co.  (Iowa),   p.  504,  vol.  24  (1 

RRR). 
Liability    for  injury   to  person 
on  freight  train  with  consent 
of  conductor. 
Baltimore  &  O.  S.  W.  Ry.  Co. 

V.  Cox  (Ohio),  p.  939,  vol.  26 

(3  R  R  R). 

Liability  for  injury  to  person 
riding*  on  hand  car  by  invita- 
tion of  section  foreman,  caused 
by  negligence  in  running* 
around  curve  without  8ig*nal. 
Rathbone   v,  Oregron    R.  Co. 

(Ore.),  p.  511,  vol.  24   (1  R 

R  R). 

Liability  for  injury  to  trespasser 
guilty  of  contributory  neg*li- 
g*ence  as  affected  by  running* 
train  at  speed  in  violation  of 
ordinance  and  failure  to  sig- 
nal. 
Brooks  V.  Pittsburgh,  etc.,  Ry. 

Co.   (Ind.)>   p.   521,    vol.    24 

(1  R  R  R). 

Liability  for  injury  to  trespasser 
on  train. 
Crawleigh  v,  Galveston,  H.  A 

S.  A.  Ry.  Co.  (Tex.),  p.  630, 

vol.  25  (2  R  R  R). 

Liability  for  injury  to  trespasser 
walking*  on  ends  of  cross-ties 
where  no  evidence  of  wanton- 
ness. 
Mizzell  V,  Southern   Ry.   Co. 

(Ala.),  p.  514,  vol.  24  (1    R 

R  R). 

Liability  for  injury  to  trespasser 
where    trainman  was  charge- 
able with  notice  of  his  peril. 
I>enver  &  R.   G.   R.    Co.     v. 

BuipTehr  (Colo.),  p.  762,  vol. 

27(4R  R  R). 

Liability  of  company  when  tres- 
passer is  on  train  without  in- 
vitation. 
Crawleigh  v,  Galveston,  H.  A 


TRBSPABSBBS—ConiinMed. 

S.  A.  Ry.  Co.  (Tex.),  p.  630, 

vol.  25  (2  R  R  R). 
Liability  of  railroad  company  to 
trespasser  on  its  tracks  for  in- 
jury wilfully  or  intentionally 
inflicted. 
-  Denver  A  R.  G.   R.    Co.     v. 

Buffehr  (Colo.),  p.  762,  vol. 

27  (4  RRR). 
Neglig*ence  after    discovery    of 
plaintiff's  peril. 
Denver  &  R.    G.    R.    Co.    v. 

Buffehr  (Colo.),  p.  762,   vol. 

27  (4  R  R  R). 
Nefi^ligence  in  ejecting*  trespasser 
from  train. 
Johnson  v,  Chicag^o,  etc.,   Ry. 

Co.  (Iowa),  p.  504,  vol.  24  (1 

RRR). 
One  entering  train  with  under- 
standing with  conductor  not  to 
pay  fare,  a  trespasser. 
Purple  V,   Union  Pac.  R.  Co. 

(C.  C.  A.).p.  711,  vol.  26   (3 

RRR). 
One  riding*  on   train  prohilnted 
from  carrying  passeng'ers,    a 
trespasser. 
Purple  V.  Union   Pac.  R.   Co. 

(C.  C.  A.),  p.  711,  vol.   26   (3 

R  R  R). 
One  who  has  paid  fare,   riding 
on  freight  train  with   consent 
of  conductor,  is  a  passenger. 
Crawleigh  v,  Galveston,  H.   & 

S.  A.  Ry.  Co.  (Tex.),  p.  630, 

vol.  25  (2  RRR). 
Opinion    evidence    as    to    time 
within   which   train  could    be 
stopped. 
Vanarsdell  v.   Louisville  A  N. 

R.  C6.  (Ky.),  p.  61,  vol,    24 

(1  R  R  R). 
Parent  who  is    wrongfully  on 
track  is  not  a  trespasser    in 
subsequent  efforts  to  save  his 
child  from  injury  by  train. 
San  Antonio  &  A.  P.  Ry.   Co. 

V.  Gray  (Tex.),  p.   828,   vol. 

25(2R  R  R). 

c[erson  going*  on  railroad  track, 
though  in  accordance  with  the 
custom  of  the  inhabitants  of 
the  locality,  without  objection 
from  company,  a  trespasser. 
Louisville  &  N.  R.  Co.  v.  Mitch- 
ell (Ala  ),  p.  425,  vol.  27  (4 
RR  R). 

Person  riding  on  hand  car  by  in- 
vitation of  section  foreman. 
Rathbone  v.    Oreg^on   R.    Co. 
(Ore.),  p.  511,  vol.  24  (1  R 
RR). 


GENERAL  INDEX 


219 


TKESPASSESRS—Coniinufd. 

Person  riding^  on  train  at  invita- 
tion of  trainman  a  trespasser. 
Bnms  V,  Southern  Ry.  Co.  (S. 

Car.),  p.  287,  vol.  27  (4  R  R  R). 

Presumption     that     pedestrian 

will  avoid  danf^er  from  train. 

Humphreys  v.  Valley  R.  Co. 

(Va.),   p.   649,  vol.  28   (5    R 

RR). 
Question  for  jury  whether  tres- 
passer on  bridge  was  seen  in 
time. 
Vanarsdell  v.  Louisville  A  N. 

R.  Co.  (Ky.),  p.  61,  vol.  24   (1 

RR  R). 
Right  of  conductor  to  cause  ar- 
rest of  person  guilty  of  mis- 
demeanor in  stealing  ride. 
Southern  Ry.  Co.   v,  Gresham 

(Ga.),p.   509,  vol.  24    (1  R 

R  R). 
Statute  making  act  of  boarding 
moving  train   no  defence    in 
action    for    forcible    ejection 
from  such  train. 
Johnson  zf.  Chicago,  etc.,  Ry. 

Co.    (Iowa),  p.   504,  vol.  24 

(1  R  R  R). 

Sufficiency  of  evidence  in  action 
for  killing  trespasser  on  track. 
Haltiwanger  v,   Columbia,  K. 

&  L.  R.  Co.  (S.  Car.),  p.  883, 

vol.  26  (3  R  R  R). 

Sufficiency  of  evidence  of  negli- 
gence after  discovery  of  peril. 
Humphreys  v.   Valley  R.  Co. 
(Va.),  p.  649,  vol.   28  (5    R 
R  R). 

Sufficiency  of  evidence  of  pay- 
ment of  fare. 

Crawleigh  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.  (Tex.),  p.  630, 
vol.  25(2  RR  R). 

Sufficiency  of  evidence  of  pay- 
ment of  fare  to  show  that  de- 
ceased was  a  passenger. 
Crawleigh  v,  Galveston,  H.  & 

S.  A.  Ry.  Co.  (Tex.),  p.  630, 

vol.  25(2  RR  R). 

Sufficiency  of  evidence  to  show 
knowledge  on  part  of    train- 
men of  trespasser's  peril. 
Missouri,    etc.,    Ry.    Co.    of 

Texas  v,  Haltom  (Tex.),  p. 

58,  vol.  24(1  R  R  R). 

Tracks  adjacent  to  station  not 
public  places. 

James  v,  Illinois  Cent.  R.  Co. 

(111.),    p.    232,    vol.   27   (4  R 

RR). 

Trespasser  walking  on   end  of 

cross-ties  could  not  complain 


TRE&PA&&EBS— Continued, 

that  trainman  was  guilty  of 
negligence  in  failing  to  give 
signals  of  approach. 
Mizzell   V.  Southern  Ry.   Co. 

(Ala.),  p.  514,  vol.  24  (1  R 

RR). 
Whether  person  intending  to  be- 
come a  passenger  was  a  tres- 
passer while  crossing  a  trestle 
by  invitation  of  conductor,  in 
order  to  reach  train,  was  a 
question  for  the  jury. 
Chicago    Terminal     Transfer 

Co.  V,  Kotoski  (111.),  p.  530, 

vol.  28  (5  R  R  R). 

TRBSTIiBS. 

See  Water  and  Watercourses , 

TRIALS. 

See  Damages, 

Affidavits  of  jurors  that,  pend- 
ing their  deliberation,  foreman 
stated  that  he  was  familiar 
with  defendant's  depot,  and 
that  it  was  not '  uniformly 
heated,  which  was  a  material 
issue,  not  admissible  to  im- 
peach verdict  for  plaintiff. 
St.   Louis  S.   W.   Ry.   Co.  of 

Texas  v.  Ricketts  (Tex.),  p. 

467,  vol.  28  (5RRR). 

Evidence  as    to   misconduct  of 
jury. 
West  Chicago  St.   R.   Co.    v, 

Tuerk  (111.),  p.  1,  vol.  24  (1  R 

RR). 

Remarks  of  counsel  tending  to 
discredit  value  of  instructions. 
Chicago  A  A.  R.    Co.  v,   Mc- 
Donnell (111.),  p.   211,  vol.  24 
(IRRR). 

TROLLBY  WIRES. 
See  Street  Railways, 

TRUST  FUNDS. 
See  Insolvency, 

TURNTABLES. 
See  Children, 

ULTRA  VIRES. 

See  Street  Railways, 

Kstoppel   of    railroad    to  claim 
that  stipulation  requiring  it  to 
operate    towboats    was    ultra 
vires. 
Atkins  V,  Shreveport  A  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol. 

24  (1  R  R  R). 
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Power  of  railroad    to  stipulate 

that  it  would  operate  tow  boats. 

Atkins  V,  Shreveport  &  R.  R. 

V.  Ry.  Co.  (La.),  p.  651,  vol. 

24  (1  R  R  R). 

That  the  act  of  a  railroad  com- 
pany in  building  a  certain 
spur  track  was  ultra  vires  did 
not  justify  entry  on  track  by 
another  company. 
Texarkana  &  Ft.  S.  Ry.  Co.  v. 
Texas  &  N.  O.  R.  Co.  (Tex.), 
p.  631,  vol.  27  (4  R  R  R). 

TJNPROTBOTBD      PLAT- 
FORMS. 

See  Carriers  of  Passengers, 

VAOOINATION. 

See  Contributory  Negligence. 

VENUE. 

See  Connecting  Carriers. 
Railroads. 
Stock,  Injuries  to. 

VERDICT. 

See  New  Trial. 

Stock,  Injuries  to. 

Excessive,  when  not  in  action 
against  master  for  injuries  re- 
ceived by  servant. 
Dolan   V.  Sierra    Ry.   Co.   of 
California  (Cal.),  p.  875,  vol. 

25  (2  R  R  R). 

Excessive,  when  not,  where  de- 
cedent can  do  light  work. 
Chesapeake  Sl  O.  Ry.  Co.  v. 
Dupee  (Ky.),p.  818,  vol.  25 
(2RRR). 
Refusal  to  direct  verdict  in  ac- 
tion for  injuries  due  to  derail- 
ment of  train*  when  erroneous. 
Whipple  V.  Michigan  Cent.  R. 
Co.  (Mich.),  p.  774,  vol.  25  (2 
RRR). 

When  proper  to  refuse  to  direct 
verdict  in  action  for  death  by 
wrongful  act. 
Suburban   R.  Co.  v.  Balkwill 

(111.),  p.    784,  vol.  25    (2   R 

RR). 

When  verdict  will  not  be  dis- 

turt>ed  on  appeal. 

Dolan  V.  Sierra  Ry.  Co.  of  Cal- 
ifornia (Cal.),  p*  875,  vol.  25 
(2R  RR). 

VESTED  RIa^TS. 
See  Bonds, 

VBSTIBUIiED  TRAINS. 
See  Carriers  of  Passengers, 

VIBRATION. 

See  Railroads  in  Streets, 


VICE  PRINOIPAIiS. 

See  Employers*  Liability  Acts. 
Fellow  Servants. 
Master  and  Servant. 

VIEWERS. 

See  Eminent  Domain. 

VOLUNTARY  DUTIES. 
See  Licensees. 

VT^AGBS. 

See  Master  and  Servant. 

VT^AITINa  ROOMS. 

See  Carriers  of  Passengers. 

V^AITINa  TO  BE  ASSIGNED 


See  Master  and  Servant. 


See  Carriers  of  Goods. 

V^ANTONNESS. 

See  Accidents  on  Tracks, 
Carriers  of  Passengers. 
Crossings. 

Death  by  Wrongful  Act. 
Frightening  Teams. 
Master  and  Servant, 
Negligence. 
Personal  Injuries. 
Trespassers, 

V^AREHOUSBMEN. 

See  Carriers  of  Freight. 
Railroads. 

"WAR  REVENUE  ACT. 
See  Taxation. 

VT^ATER     AND     ^WATER- 
COURSES. 

See  Appeal. 

Accrual  of  action  for  overflow 
caused    by    insufficient     pipe 
through  embankment. 
Cleveland,  C,  C.  &  St.  L.  Ry. 

Co.  v.  Kline    (Ind.),  p.  543, 

vol.  25  (2  R  R  R). 
Accrual  of  action  for  overflow  of 
land  caused  by  insufficiency  of 
culvert. 
Kelly  v.  Pittsburgh,  C,  C.  & 

St.  Lr.  Ry.  Co.  (Ind.),  p.  547, 

vol.  25  (2  R  R  R). 
Care  required  in  construction  of 
bridge  to    prevent    injury  to 
land  from  overflow. 
Southern    Ry.    Co.     v.    Plott 

(Ala. ),  p.  439,  vol.  24  (1 R  R  R)- 

Commencement  of  adverse  user 

as  the  basis  for  a  prescriptive 

right  to  overflow  land. 

Kelly  V.  Pittsburgh,  C,  C.  & 

St.  Lr.  Ry.  Co.  (Ind.),  p.  547, 

vol.  25  (2  RRR). 
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WATBR     AND    'WATBR- 
OOUBBE&^Continued. 

Damages. 

Damagres      for       obstructing 
watercourse  through  negli- 
gence in     obstructing  rail- 
road embankment. 
I«ampley  v,  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  p. 
389,  vol.  26  (3  R  R  R). 
Duty  to  minimize  damages. 
Armistead  v,   Shreveport  & 
R.  R.  Val.    Ry.  Co.  (La.), 
p.  868,  vol.  26  (3  R  RR). 
Enhancing    damages  by  car- 
rier where  navigable  stream 
was  obstructed  by  railroad 
bridge. 

Armistead  v,   Shreveport  & 

R.  R.   Val.  Ry.  Co.  (La.), 

p.  868,  vol.  26  (3  R  R  R). 

Liability    for    obstruction    of 

navigable  steam  by  railroad 

bridge  as  affected  by  act  of 

carrier     in    abandoning 

freight. 

Armistead    v,  Shreveport  & 
R.  R.  Val.  Ry.  Co.  (La.), 
p.  868,  vol.  26  (3  R  R  R). 
Loss     of   profits    by    carrier 
through  obstruction  of  nav- 
igable stream. 
Armistead  v,   Shreveport  & 
R.  R.  Val.  Ry.  Co:  (La.), 
p.  868,  vol.  26  (3  R  R  R). 

Measure  of  damage  to  carrier 
from  obstruction  of  naviga- 
ble stream  by  railroad  bridge. 
Armistead  v,    Shreveport  & 
R.   R.  Val.  Ry.  Co.  (La.), 
p.  868,  vol.  26  (3  R  R  R). 

Duty  to  construct  roadbed  so  as 
not  to  cause  overflow. 
Missouri  Pac.    Ry.   Co.  v. 
Hemingway   (Neb.)»  p.  435, 
vol.24  (IR'RR). 

Evidence  as  to  washing  away  of 
track  at  other  points,  in  action 
against  railroad  company  to 
recover  damages  resulting 
from  overflow. 

Southern    Ry.    Co.    v.    Plott 
(Ala.),  p.  439,  vol.  24  (1  RR  R>. 

Insufficient  culvert  causing  over- 
flow of  adjacent  property  as  a 
public  nuisance. 
Kelly  V.  Pittsburgh,  C,  C.  & 

St.  L.  Ry.  Co.  (Ind.),  p.  547, 

vol.25  (2RRR). 

Liability  for  injury  to  adjoining 
land  by  discharging  accumula- 
tion of  surface  water. 
Chicago,  etc.,R.  Co.  v,  Shaw 


"WATBR     AND    "WATBR- 
OOIJRSBS—  Continued, 

(Neb.),  p.   428,  vol.  24  (1  R 

RR). 
Liability  for  obstruction  of  nav- 
i  g  a  b  1  e  stream    by    railroad 
bridge. 
Armistead  v.  Shreveport  &  R. 

R.   Val.   Ry.    Co.    (La.),  p. 

868,  vol.  26(3  RRR). 
Liability  for  overflow  of  culvert 
caused  by  construction  of  side 
track  dependent  upon  whether 
use  for  side  track  was  reason- 
able use  of  land. 
Priest  V,   Boston  &  M.  R.  R. 

(N.  H.),  p.   554,  vol.  25  (2  R 

R  R). 
Municipality  jointly  liable  with 
railroad  company  for  damages 
caused  by  overflow  from  insuf- 
ficiency of  culvert. 
Kelly  V.    Pittsburgh,  C,  C.  & 

St.  L.  Ry.  Co.  (Ind.),  p.  547, 

vol.  25  (2  R  R  R). 
Negligence  in  obstructing  water- 
course   in     constructing    em- 
bankment. 
Lampley    v,    Atlantic    Coast 

Line  R.  Co.  (S.  Car.),  p.  389, 

vol.  26  (3  R  R  R). 
Prospective  damages  for  over- 
flow caused  by  insufficiency  of 
pipe  through  embankment 
could  not  be  recovered  under 
complaint. 
Cleveland,  C,  C.  &  St.  L.  Ry. 

Co.  V.  Kline   (Ind.),  p.  543, 

vol.  25  (2  R  RR). 
Right  of  private    individual   to 
compensation  where  navigable 
water    obstructed    by    trestle 
authorized  by  congress. 
Frost  V,  Washington  County 

R.  Co.    (Me.),  p.  184,  vol.  27 

(4  R  R  R). 
Right    of    railroad    to    protect 
itself    from   flow     of  surface 
water. 
Chicago,  etc.,  R.  Co.  v,  Shaw 

(Neb.),  p.   428,   vol.  24  (1  R 

RR). 

Right    to    navigate   tide  water 
channel. 
Frost  z/.   Washington  County 

R.  Co.  (Me.),  p.  184,  vol.  27 

(4R  RR). 

Sufficiency  of  petition  in  action 
for     obstructing    watercourse 
through    negligence    in    con- 
structing embankment. 
Lampley  v.  Atlantic  Coast  Line 

R.  Co.   (S.  Car.),  p.  389,  vol. 

26  (3  R  R  R). 


"WATBR    AND    "WATSB- 

OOUBSBB—CoHlinueii. 

Whether  railroad  treatle  aatboE' 

ized    by  congrcM    over   nari- 

g-able  waters   an  unlawful  ob- 


"Wn^UUHBeB—ConiiMued. 
See  Negligence. 

Personal  Injuries. 

Pleading. 

Trespasien, 


FroBt  V.   Wash  tag  Ion  Connty 

R.  Co.    {Me.),  p.  1S4,  vol.  27 

(4  R  R  R). 
Whether  railroad  treatle  over 
navigable  water  an  nnlawfnl 
obstruction,  conclusive aess  of 
determination  of  question  by 
congress. 
Frost  V.  Washington  County 

R.  Co.  (Me.),  p.  1S4,  vol.  27 

(4  R  R  R). 
Whether  use  for  side  track  was 
reasonable  use  of  property, 
question  for  jury,  in  action  for 
overflow  of  swamp  caused  by 
constmction  of  track. 
Finest   V.  Boston  &  M.  R.  R. 

(N.  H.).   p.   SS4,   vol.  2S(2R 

RR). 

WATBB  OOMPANIBS. 

Railroad  right  of  way  for  reser- 
voir site  for  private  water  com- 
pany. 

Denver  Power  8c  Irrigation  Co. 
V.  Denver,  etc. ,  R.  Co.  (Colo.}, 
p.  822,  vol.  27(4RR  R). 

WAYBILLS. 

See  Carriers  of  Freight. 
TPAY  OP  NEOBSBITY. 
See  Crossings. 


■WHAT  LATT  OOVBBN8. 

See  Confiict  of  Laws. 
Personal  Injuries. 


■WILFULNESS. 

See  Accidents  an  Track. 
Carriers  of  Passengers. 
Crossings, 

Death  by  Wrongful  Act. 
Frightening  Teams. 
Licensees. 


WTTNESSBS. 
See  Evidence. 

Personal  Injuries. 
Credibility, 
Codgell  V.  Sonthem  Ry.  Co. 
(N.  Car.),  p.  39,  vol.  27  (4  R 
RR). 
Cross-examination  to  show  pay- 
ment of  expenses  by  defendant. 
Southern   Ry.  Co.  v.  Crowdet 
(Ala.),  p.  70,  vol.24  (1  R  R 
R). 
Employees  as  witnesses. 

Chicago  City  Ry.  Co.  n.  Tnohy 
(III.),  p.  1,  vol.  27  (4RRRI. 
Impeachment  of  witnesses  qacs- 
tioD  for  jury, 

Chicago  City  Ry.  Co.  v.  Tuohy 
(111.),  p.  1,  vol.    27(4RRH). 
Impeachment,      right     to     new 
trial  as   affected  by  a  failure 
to    produce    affidavit     of    ste- 
nographer which   was  merely 
cumulative  evidence. 
Chicago    4    N.  W.  Ry.  Co.  r. 
Calumet  Stock    Farm   (III.), 
p.  162,  vol.  24  (1  R  R  R). 
Proof  of  general  good  reputation, 
when  admissible. 
LonisvUle     4    N.  H.   Co.  v. 
McClish    (C.  C.    A.),  p.  942, 
vol.  26  (3  R  R  R). 
Right   to   continuance    to    take 
depositions. 

Louiaville  &    N.    R.    Co.   v. 
Harned    (Ky.),   p.  115,  vol. 
24  (]  R  R  R), 
Right  to  explain  absence  of  wit- 

Southem  Ry.  Co.  v.  Crowder 
(Ala.),  p.  70,  vol.  24  (IRK 
R). 


See  Master  and  Servant. 
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